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Whelen's  Appeal. 
Filed  October  5,  1885. 

MUNICIPAI.    OOBPORATION  —  CONTRACJT  IN    EXCB88  OP    POWERS  — ClTT   OF   PlTTS- 
BUBGH     "hd^OYEMENT    BONDS"  —  ACT    OF    MaY    9,    1879 — INJUNCTION    TO 

Restrain  Performance  of  Contracts  Relating  to. 

It  is  well  settled  that  the  agents,  officers  or  city  council  of  a  manicipalitj  can- 
not bind  the  corporation  by  any  contract  not  within  the  scope  of  its  powers. 

The  act  of  May  9,  1879,  autnorized  inter  aUa,  the  councils  of  any  city  of  the 
second  class  of  whfch  Pittsburgh  was  one,  by  ordinance,  to  mal(e,  execute  and 
negotiate  its  bonds,  to  be  known  as  "  improvement  bonds,"  to  an  amount  not  ex- 
ceeding $6,000,000,  the  proceeds  thereof  to  be  used  in  paying  or  retiring  bonds 
previously  issued  by  the  city,  for  the  purpose  of  improving  the  streets  and 
avenues  thereof,  ana  also,  temporary  loan  bonds  issued  to  meet  the  interest  on 
said  street  bonds,  and  for  no  other  purposes  whatever.  .  .  .  The  third  sec- 
tion of  the  act  declares,  "they  shall  be  sold  at  not  less  than  par,  with  accrued 
interest,  but  the  said  councils  may  allow  a  reasonable  compensation  for  the  sale 
or  negotiation  of  the  saiel  bonds." 

On  the  27th  of' January,  1880,  the  city  of  Pittsburgh  passed  an  ordinance 
acatbonzing  an  issue  of  bonds,  substantially  in  the  words  of  the  act  of  1879,  and 
declared  they  should  not  be  sold  at  less  than  par  and  accrued  interest ;  but  pro- 
vided that  the  finance  committee  or  sub-committee  thereof  might  allow  a  reason- 
able comi>ensation  for  the  negotiation,  sale  or  exchange  thereof. 

Said  sub-committee  enterea  into  several  contracts  with  the  appellants  and  each 
failing  of  their  object,  a  final  agreement  was  entered  into  which  stipulated  and 
declarod  that  "  tha  Citv  of  Pittsburgh  sells  at  par-and  accrued  interest "  to  the 
appellants,  the  whole  $6,000,000  of  bonds  which  it  was  authorized  to  issue,  and 
allows  them  a  commission  of  one  per  cent  on  all  bonds  purchased  or  exchuiged 
by  them  under  the  agreement. 

On  a  bill  being  filed  by  citizens  and  tax  payers  of  the  city  to  enjoin  against  the 
performance  of  the  contract,  heldt  that  practically  and  substantially  the  trans- 
action was  an  agreement  to  sell  the  bonds  to  the  appellants  for  less  than  par  and 
accrued  interest,  and  being  unauthorized  by  the  statute,  was  illegal  and  void. 

Appeal  from  decree  of  common  pleas  No.  2  of  the  county  of  Alle- 
gheny.    The  opinion  states  the  facts. 

Mekour,  C.  J.  This  bill  was  filed  by  citizens  and  tax  payers  of  the 
city  of  Pittsburgh,  to  enjoin  against  the  performance  of  a  contract, 
entered  into  between  a  sob-committee  of  tne  finance  committee  of  the 
eoancils  of  said  city,  of  the  one  part,  and  the  appellants  of  the  other 
part,  bearing  date  the  14th  day  of  May,  1881. 

The  former  agreed  thereby  to  sell  to  the  latter,  certain  bonds  to  be 
issued  to  the  amount  of  $6,000,000. 

The  learned  judge  enjoined  the  city  against  delivering  the  bonds  to 
tiie  appellants  under  the  terms  of  said  agreement.   The  validity  of  this 
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decree  depends  on  the  proper  construction  of  tlie  acts  of  assembly 
authorizing  the  making  and  negotiating  of  the  bonds. 

A  reference  to  the  acts,  and  a  brief  statement  of  some  of  the  import- 
ant facts,  are  necessary  to  a  correct  understanding  of  the  case. 

The  act  of  9th  of  May,  1879,  authorized,  intt^  alia,  the  councils  of 
any  city  of  the  second  class,  of  which  •Pittsburgh  is  one,  by  ordinance,  to 
make,  execute  and  negotiate  its  bonds,  to  an  amount  not  exceeding 
$6,000,000,  the  proceeds  thereof  to  be  nsed  in  paying  or  retiring  bonda 
previously  issued  by  the  city,  for  the  purpose  of  improving  the  streets 
and  avenues  thereof,  and  also,  temporary  loan  bonds  issued  to  meet  the 
interest  on  said  street  bonds,  and  for  no  other  purpose  whatever.  The 
bonds  to  bear  a  rate  of  interest  not  exceeding  six  per  centum  per  annum, 
and  be  payable  thirty  years  from  the  date  thereof,  and  be  exempt  from 
all  taxation  for  city  and  county  purposes,  and  be  known  as  "  improve- 
ment bonds."  The  third  section  of  the  act  declares,  "  they  shall  be 
sold  at  not  less  than  par,  with  accrued  interest,  but  the  said  councils 
may  allow  a  reasonable  compensation  for  the  sale  or  negotiation  of  the 
said  bonds." 

Supplementary  acts  of  the  11th  of  March,  1881,  and  16th  April, 
1881,  respectively,  were  passed.  As  however,  they  do  not  profess  to 
dhange  those  portions  of  the  act  of  1879  which,  in  our  opinion,  control 
the  decision  in  this  case,  we  refrain  from  passing  on  their  validity. 

On  the  27th  of  January,  1880,  the  city  of  Pittsburgh  passed  an 
ordinance,  authorizing  an  issue  of  bonds,  substantially  in  the  words  of 
the  act  of  1879,  and  declared  they  should  not  be  sold  at  less  than  par 
and  accrued  interest ;  but  provided  that  the  finance  committee  or  sub- 
committee thereof  might  allow  a  reasonable  compensation  for  the  negoti- 
ation, sale  or  exchange  thereof. 

On  the  3d  of  April  following,  the  sub-committee  entered  into  an 
arrangement  with  the  appellants,  Whelen  and  McCandless,  whereby, 
in  consideration  of  services  to  be  performed  by  the  latter  in  the  negoti- 
ation, sale,  or  exchange  of  said  loan,  in  the  funding  of  the  street  and 
temporary  loan  indebtedness  of  said  city,  they  were  to  be  allowed,  first 
for  the  sale  or  exchange  of  new  six  per  cent  thirty  years'  loan,  free  from 
taxation,  a  commission  of  one  per  cent ;  second,  for  the  sale  or  exchange 
of  new  five  per  cent  thirty  years'  loan,  free  from  taxation^  an  additional 
compensation  of  one  per  cent.  It  was,  however,  agreed  that  the  six 
per  cent  loan  shAild  not  be  placed  unless  it  was  found  impracticable  to 
place  a  new  five  per  cent  loan  within  ninety  days  of  the  maturity  of 
the  bonds  to  be  funded,  and  in  that  event  due  notice  in  writing  sliould 
be  given  to  the  sub-committee ;  and  in  case  the  appellants  foiled  to 
provide  for  the  payment  of  the  maturing  loans  by  the  sale  or  exchange 
of  said  improvement  loan,  as  therein  provided  for,  the  contract  should 
cease  and  determine. 

This  contract  having  failed  to  eflEect  the  desired  object,  a  second 
agreement  was  entered  into  between  the  same  parties,  on  the  23d  day 
of  March,  1881.  After  reciting  the  act  of  11th  of  March,  1881,  and 
the  city  ordinance  passed  to  give  effect  thereto,  both  of  which  had  beeu 
procured  in  pursuance  of  agreement  between  the  parties,  it  proceeded 
to  declare  that  the  new  five  per  cent  bonds  should  be  made  payable  in 
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thirty  years,  and  be  issued  to  the  appellants  in  exchange  for  ^^all 
temporary  loan  bonds"  presented  by  them,  at  par  and  accrued  interest ; 
and  it  was  therein  further  stipulated  that  all  bonds  purchased  by  the 
appellants  under  the  provisions  of  the  original  and  this  supplementary 
contract  should  be  tumished  to  them  at  par  and  accrued  interest. 
This  contract,  like  the  former  one,  failed  to  effect  its  intended  purpose. 
Then  a  third  and  final  one  was  entered  into  on  the  14th  of  May,  1881. 
It  refers  to,  and  recites  the  previous  legislation,  and  the  previous  con- 
.tracts  between  the  parties,  and  ratifies  tne  latter  subject  to  the  modifi- 
cations contained  in  said  agreement  of  the  l4th  of  May.  It  then 
declares  th«  city  of  Pittsburgh  '*  sells  at  par  and  accrued  interest"  to 
the  appelhinte  '*  $6,000,000  of  its  improyement  loan  bonds  authorized  by 
the  act  of  9th  of  May,  1879,  and  its  several  supplements  and  ordinances 
of  councils."  It  further  provides  that  the  appellants  "  shall  be  allowed 
a  commission  of  one  per  centum  upon  all  bonas  purchased  or  exchauged 
by  them  under  the  provisions  of  tnis  agreement,  the  said  commission  to 
be  allowed  in  adjustment  of  accrued  mterest  or  paid  by  the  city  war- 
rant, if  such  accrued  interest  should  not  be  sufficient  to  meet  the  said 
commission." 

It  has  thus  been  shown  that  the  original  act,  which  authorized  the 
issue  and  negotiation  of  the  bonds,  expressly  stipulated  that  they  should 
be  sold  for  not  less  than  par  with  accrued  interest,  permitting  only  a 
reasom^ble  compensation  to  be  paid  for  the  sale  or  negotiabion  thereof. 
That  refitriction  was  not  removed  by  any  supplementary  legislation. 
The  first  agreement  does  not  contemplate  any  sale  of  the  bonds  to  the 
appellants ;  but  merely  their  employment  as  agents  to  sell  the  same 
for  the  benefit  of  the  city.  The  next  agreement  does  not  affirm  a 
present  sale ;  but  assumes  the  right  of  the  appellants  to  purchase  the 
bonds,  and  in  case  they  do,  then  tne  bonds  are  to  be  furnished  to  them 
at  par  and  accrued  interest.  The  last  agreement  stipulates  and  declares 
"  the  City  of  Pittsburgh  sells  at  par  and  accrued  interest  *'  to  the  appel- 
lants, the  whole  $6,000,000  of  bonds  which  it  was  authorized  to  issue, 
and  allows  them  a  commission  of  one  per  cent  on  all  bonds  purchased 
or  exchanged  by  them  under  the  agreement. 

The  main  question  arises  under  this  last  agreement. 

It  is  practically  and  substantially  an  agi^eeraent  to  sell  the  bonds  to 
the  appellants  for  less  than  par  and  accrued  interest,  if  so,  the  sale  is 
not  authorized  by  the  statute,  and  the  contract,  therefore,  may  be 
avoided. 
'  In  Dill.  Mun.  Corp.,  par.  89,  it  is  declared  to  be  an  unquestioned 
rule  of  law,  that  a  municipal  corporation  does  not  possess  and  cannot 
exercise  any  other  powers  than  these,  to-wi*^:  First,  those  granted  in 
express  words;  second,  those  necessarily  or  fairly  implied  in,  or  incident 
.  to,  the  powers  expressly  granted ;  third,  those  essential  to  the  declared 
objects  and  purposes  of  the  corporation — not  simply  convenient,  but 
indispensable.  Any  fair  reasonable  doubt  as  to  the  existence  of  power, 
is  resolved  by  the  courts  against  its  existence  in  the  corporation,  and 
therefore  denied. 

It  10  equally  well  settled  that  the  agents,  officers  or  city  council  of  a 
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municipality  cannot  bind  the  corporation  by  any  contract  not  within 
the  scope  of  its  powers.    Id.,  ^  457. 

The  rule  is  said  to  grow  out  of  the  nature  of  such  institutions  and  to 
rest  on  just  and  solid  grounds.  The  inhabitants  are  the  corporators. 
The  officers  are  only  the  public  agents  of  the  corporation.  Their  powers 
and  their  duties  are  prescribed  by  the  charter  or  by  statute.  All  per- 
sons dealing  with  them  are  bound  to  know  the  extent  of  those  powers. 
Anj^  rule  or  practice  which  permits  municipal  officers  to  transcend 
their  powers,  is  clearly  contrary  to  public  policy,  and  fraught  with  such 
mischievous  and  injurious  effect  to  the  tax  payers  of  the  municipality, 
that  it  should  receive  judicial  condemnation.  " 

It  is  not  claimed  that  the  power  to  issue  and  sell  these  bonds  is  {riven 
by  the  charter  of  the  city,  or  that  it  is  incident  to,  or  necessarily  nows 
from  any  power  therein  contained. 

On  the  contrary,  it  is  conceded  that  the  power  claimed  arises  solely 
under  the  statutes  cited. 

What  then  is  the  true  character  of  the  final  contract  ? 

A  clear  distinction  exists  between  an  agency  to  sell  bonds  for  the 
city,  and  a  contract  to  buy  them  of  the  city. 

The  former  is  a  transaction  which  is  to  give  the  city  the  full  benefit 
of  the  sum  for  which  they  may  be  sold,  less  the  reasonable  compensa- 
tion agreed  to  be  paid  for  effecting  the  sale.  The  latter  wholly  deprives 
the  city  of  the  excess  above  par,  for  which  the  appellants  may  sell  them, 
however  large  it  may  be.  In  one  case  the  appellants  are  bound  to  act 
in  good  faith,  and  to  endeavor  to  obtain  for  the  city  the  highest  market 
value  for  its  bonds.  In  the  other  the  bonds  are  to  become  the  prop- 
erty of  the  appellants,  so  they  may  dispose  of  them  as  they  see  proper 
and  enjoy  the  proceeds  thereof. 

The  relation  between  agent  and  principal  is  so  essentially  different 
from  that  which  exists  between  vendee  and  vendor,  that  it  is  useless  to 
further  elaborate  the  distinction. 

Was  not  this  transaction  undoubtedly  a  sale?  The  parties  to  the 
contract  called  it  a  sale.  It  had  all  the  incidents  of  one.  The  price  to 
be  paid  by  the  appellants  was  definitely  fixed.  The  city  was  not  to 
derive  any  profit  irom  a  sale  by  the  appellants  at  a  higher  price,  nor  to 
suffer  any  loss  in  case  of  a  sale  by  them  at  a  lower  price. 

The  appellants  alone  would  enjoy  the  profits  of  tneir  sale,  and  suffer 
the  loss,  if  any.  In  fact,  however,  it  is  shown  that  at  the  date  of  this 
contract  the  bonds  were  worth  more  than  par;  yet  practically,  the  city 
was  to  receive  only  ninety-nine  per  cent  of  their  par  value. 

The  credit  of  the  city  of  Pittsburgh  was  bad  during  several  years 
prior  to  1879.  It  had  once  disputed  the  validity  of  its  bonds  to  the 
amount  of  over  $5,000,000;  but  they  had  been  adjudged  to  be  valid. 

The  general  business  prosperity  of  the  country  had  increased  and  the 
credit  of  the  city  had  improved — yet  the  actual  market  value  of  the 
bonds  does  not  appear  to  have  been  known  to  the  officers  of  the  city  in 
the  spring  of  1881. 

The  bill  does  not  charge  any  intentional  fraud,  nor  pray  that  the 
contract  be  set  aside  on  that  ground.  The  master  finds  as  a  fact,  and 
we  think  correctly,  that  no  actual  fraud  has  been  proved  on  the  part 
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of  any  one,  in  the  procurement  or  execution  of  the  contract  of  14th  of 
May,  1881. 

irrevious  contracts  having  failed  to  enkble  the  city  to  realize  on  the 
bonds,  it  very  naturally  was  iuduced  to  enter  into  some  other  arrange- 
ment to  provide  for  its  maturing  indebtedness,  on  some  of  which  it 
liadpaid  seven  per  cent. 

The  method,  nowever,  which  was  adopted,  overlooked  the  restricted 
anthority  of  the  city  to  negotiate  these  bonds,  under  the  statute.  It 
cannot  correctly  be  said  that  this  transaction  in  effect  is  the  same  as  if 
the  appellants  had  been  authorized  to  sell  the  bonds  at  par,  and  were 
to  be  Tjiaid  a  commission  of  one  per  cent  for  making  the  sale.  In  such 
case  tney  would  have  been  entitled  to  the  one  per  cent  only.  Under 
this  contract  of  sale,  as  the  evidence  discloses  they  may  realize  a  profit 
of  five  ner  cent.  If  they  had  acted  as  agents  the  larger  portion  of 
this  would  enure  to  the  benefit  of  the  city. 

It  is  urged  to  now  enjoin  against  a  further  execution  of  the  con- 
tract will  destroy  the  valiaity  of  the  bonds  already  delivered,  amount- 
ing to  over  one  and  a  halt  million  of  dollars,  and  which  are  in  the 
hands  of  third  persons. 

This  argument  overlooks  the  fact  that  the  city  was  authorized  to 
make,  issue  and  sell  the  bonds.  The  authority  to  sell  was  a  separate 
and  distinct  power.  The  restriction  imposed  on  the  sale  relatea  only 
to  the  price  at  which  the  city  should  sell  them.  Having  in  considera- 
tion of  nearly  their  value,  actually  sold  and  delivered  them,  and  hav- 
ing thereby  caused  them  to  pass  into  the  hands  of  good  faith  pur- 
chasers, the  rights  of  the  latter  cannot  be  affected  by  a  decree  enjoin- 
ing against  any  further  delivery  of  bonds  under  the  contract,  and  a 
cancellation  of  the  unexecuted  portion  thereof. 

Many  questions  were  argued  which  we  deem  unnecessary  to  discuss 
farther  than  they  are  answered  by  what  we  have  already  said  as  they 
do  not  change  the  conclusion  at  which  we  have  arrived. 

We  are  not  willing  to  adopt  all  the  reasons  assigned  by  the  learned 
judge  to  sustain  his  decree,  nor  the  decree  itself  to  its  full  extent.  We 
must,  therefore,  reverie  portions  thereof  in  order  to  modify  its  terms 
in  accordance  with  this  opinion. 

And  now,  October  5,  1885,  it  is  ordered  that  the  appeal  be  dismissed 
St  the  costs  of  the  appellants,  and  that  the  third  paragraph  of  the  de- 
cree relating  to  the  payment  of  costs  by  the  appellants  be  aflBrmed, 
that  the  residue  of  the  decree  be  reversed,  ana  in  lieu  thereof  it  is 
farther  ordered,  adjudged  and  decreed  that  the  treasurer  of  the  city  of 
Pittsburgh  be  perpetually  enjoined  and  restrained  from  receiving  nom 
the  said  Henry  Whelen,  Wilson  McCandless  and  John  D.  Scully,  or 
any  or  either  of  them  under  the  arrangement  or  arrangements  dated 
respectively  April  3,  1880,  March  23,  1881,  and  May  14,  1881,  any 
money  for  the  redemption  of  the  street  bonds  of  said  city,  in  said  bill 
mentioned ;  and  that  the*  mayor  of  the  city  of  Pittsburgh,  the  comp- 
troller of  said  city  and  the  city  of  Pittsburgh,  jointly  ana  severally  be 
perpetually  enjoined  and  restrained  from  delivering  to  said  Henry 
Whelen,  Wilson  McCandless  and  John  D.  Scully,  or  any  or  either  of 
fSbem,  or  to  any  person  or  persons  for  them,  or  to  be  delivered  to  them, 
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or  an  J  or  either  of  them,  any  bonds  of  said  city  under  said  arrange- 
ment or  arrangements,  either  for  cash  or  in  ezchan^  for  any  street 
bonds  of  said  city ;  and  that  said  arrangements  be  hereby  annull^, 
avoided  and  canceled. 

GU>SDON,  J.  I  concur  in  the  opinion  of  the  majority  of  this  court, 
as  delivered  by  the  chief  justice,  and  I  also  agree  with  the  court  below 
that  the  contract  of  May  14,  1881,  if  of  any  value  whatever,  must  be 
taken  as  an  absolute  sale  of  the  bonds  of  the  city  of  Pittsburgh  to 
Henry  Whelen  and  Wilson  MoCandless.  , 

"  Ihe  city  of  Pittsburgh  sells  at  par  and  accrued  interest,  to  Henry 
Whelen,  of  the  city  of  Philadelphia,  and  Wilson  McCandless,  of  the 
city  of  Pittsburgh,  $6,000,000^  oi  the  improvement  loan  bonds,  author- 
ized by  the  act  of  the  9th  of  May,  A.  D.  1879,  and  its  several  supple- 
ments." 

Then  follow  the  conditions  of  payment  and  delivery,  and  it  con- 
cludes with  its  execution  by  the  siffnatures  and  seals  of  the  sub-com- 
mittee of  finance,  and  Whelen  and  McCandless. 

If  this  is  not  a  contract  of  sale,  I  must  confess  my  ignorance  of  the 
form  and  purport  of  such  an  instrument,  and  it  does  seem  to  me  that 
the  contrary  assumption  ignores  both  the  common  and  technical  mean- 
ing of  the  words  which  the  parties  have  made  use  of. 

"  The  city  of  Pittsburgh  sells  at  par  and  accrued  interest,  to  Henry 
Whelen  ana  Wilson  McCandless,  $6,000,000  of  the  Improvement  Loan 
Bonds." 

There  is  no  such  thing  as  an  avoidance  or  misinterpretation  of  this 
language ;  it  is  a  plain,  straightforward  sale  of  these  bonds  at  par,  as 
required  by  the  act  quoted.  Indeed,  nothing  else  is  pretended ;  the 
counsel  for  the  appellants  says :  "  The  syndicate  are,  in  eflFect,  pur- 
chasers of  the  bonos." 

By  what  authority,  then,  does  it  come  about  that  Whelen  and  Mc- 
Candless, by  a  subsequent  clause  of  this  same  contract,  are  to  be  allowed 
a  commission  of  one  per  centum  on  all  bonds  purchased  or  exchanged 
by  them  ?     A  commission  for  buying  these  securities  ? 

It  can  hardly  be  argued  that  as  agents  for  the  city  they  sold  to  them- 
selves. Such  a  transaction  would  be  a  legal  curiosity,  and  worthy  of 
careful  scrutiny,  but  the  fact  is,  that  they  were  purchasers  directly 
from  the  city,  and  so  the  contract  of  sale  reads.  It  follows  that  this 
pretended  commission  means  nothing  more  or  less  than  an  abatement 
of  one  per  centum  from  the  price  to  be  paid  for  the  bonds  ;  in  other 
words,  tnese  purchasers  were  to  have  them  at  one  cent  less  on  the  dollar 
than  par. 

The  result  is,  that  the  city  authorities  were  acting  ultra  vires  when 
they  made  this  contract. 

The  master,  however,  argues  that  if  these  parties  acted  in  good  faith 
under  the  previous  arrangements,  that  is,  those  of  the  23d  of  April,  1880, 
and  23d  of  March,  1881,  and  bought  the  bonds  themselves  at  as  high  a 
price  as  could  be  obtained  from  any  other  party,  the  allowance  of  a 
conmiission  did  not  vitiate  either  the  spirit  or  letter  of  the  statutory 
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prohibition.     There  is  here,  however,  an  assumption  that  the  facts  do 
not  support. 

Th^e  parties  cannot  stand  up  on  the  hypothesis  that  in  the  final  con- 
tract they  were  acting  as  agents  for  the  city,  not  only  because  of  the 
patent  inconsistency  of  m^ing  a  sale  to  themselves,  but  because  this 
contract  so  jnodifies  the  previous  arrangements  as  to  annul  thea^ncy/ 
for  the  disposition  of  the  bonds,  and  substitute  the  agreement  S>v  an 
absolute  saJe*. 

Moreover,  whether  the  appellants  bought  the  bonds  for  a  price  as 
high  as  others  would  have  given,  is  a  matter  unknown,  for  no  oppor- 
tunity was  given  for  competition  after  the  supplementary  acts  of  March 
lltfFand  April  15th,  1881. 

Thus  the  master's  coijplusion  respecting  the  commission  fails  for  the 
want  of  the  facts  necessary  for  its  support,  and  there  is  only  left  the 
anomaly  of  a  bonus  given  to  Whelen  and  McCandless,  not  as  sellers, 
but  as  purchasers  of  tne  city  bonds. 

The  fact  that  these  securities  have,  in  violation  of  the  express  terms 
of  the  act  of  assembly,  been  sold  at  less  than  their  par  value,  cannot 
be  concealed,  or  its  effect  destroyed  by  so  flimsy  a  theory  as  that  volun- 
teered" by  the  master.  Worse  still,  if  his  hypothesis  be  correct.  If 
these  men  were  indeed  still  acting,  under  the  previous  arrangerqents, 
as  the  agents  of  the  city  in  the  execution  of  the  contract  of  the  14th  of 
May,  then,  according  to  the  master's  own  finding,  was  the  whole 
transaction  in  which  they  were  engaged  so  tainted  with  fraud  —  he 
calls  it  legal  fraud  —  that  the  city  was  not  bound  by  it. 

In  his  own  language :  "  That  the  city  has  not  ratified  said  contract 
of  May  14,  1881.  He  is,  therefore,  of  the  opinion  that  the  city  of 
Pittsburgh  has  the  right  to  disaflSrm  said  contract  of  May  14, 1881." 

We  cannot  exactly  understand  how  the  city  can  disaffirm  a  contract 
it  never  made ;  but  no  matter,  for  the  effect  of  the  finding  is  not  only 
to  avoid  the  contract,  but  also  what  might  be  regarded  as  its  ratification 
by  the  city  councils  in  their  action,  on  the  report  of  the  financial  com- 
mitted, of  December  11,  1882.  In  this  I  agree  with  the  master;  4hat 
is,  on  the  hypothesis  that  he  is  correct  in  assuming  that  Whelen  and 
McCandless  were,  at  the  time  of  making  the  contract  under  considera- 
tion, acting  as  agents  of  the  city,  and  as  such  were  to  receive  commis- 
sions for  the  sale  of  the  bonds  themselves. 

Such  a  contract  with  a  trustee,  acting  for  himself  as  well  as  fur  his 
principal,  would  be  constructively  fraudulent,  and  without  regard  to 
the  bona  fides  of  the  transaction,  voidable  by  the  principal. 

If,  however,  as  the  report  abundantly  shows,  there  was  fraud  in  fact, 
either  by  false  assertion  or  bv  the  suppression  or  concealment  of  that 
which  these  agents,  if  such  tney  were,  knew  to  be  proper  for  the  offi- 
cers of  the  city  to  know,  the  contract  would  for  that  reason  bo  void, 
and  not  susceptible  of  ratification  if  it  involved  a  loss  to  the  city. 

Indeed,  such  ratification  on  the  part  of  the  city  officials  would  in 
itself  be  a  fraud  and,  therefore,  open  to  the  investigation  of  the  citizen. 

With  the  principle  here  stated  the  learned  master  was  doubtless 
acquainted,  hence  he  designates  the  actual  fraud  which  he  has  discov- 
ered and  pointed  out  as  legal  fraud,  thus  making  the  contract  suscepti- 
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ble  of  ratification  by  the  councils,  and  so  turns  the  plainti£Es  out  of 
court. 

The  error  invol\^  in  this  conclusion  is  obvious  and  needs  no  dis- 
cussion. 

If,  on  the  other  hand,  the  appellants  are  to  be  regarded  as  mere  pur- 
chasers, as  they  seem  to  have  regarded  themselves,  and  if  at  the  time 
'of  the  making  of  the  14th  of  May  contract  they  were  released  from 
their  previous  obligations  as  city  a^nts,  thev  were  bonnd  by  no  legal 
tie  which  prevented  them  from  mddng  the  best  bargain  possible  with 
the  municipality. 

In  such  case,  their  experience  and  knowledge  were  their  owq,  and 
they  were  not  obliged  to  impart  it  to  the  committee  with  which%they 
were  dealing. 

In  either  case,  however,  the  contract  comes  •to  nothing  ;  in  the  one, 
because  it  is  void  for  fraud ;  in  the  other,  because  prohibited  by  the 
act  of  1879.    Hence  its  execution  on  the  part  of  the  city  was  unlawful. 

But  returning  to  the  position  assumed  by  the  master,  and  treating 
these  men  as  the  confidential  agents  of  the  city,  it  is  impossible  for  me 
to  comprehend  how  this  transaction  can  have  one  moment's  favorable 
consideration  in  a  court  professing  to  be  governed  by  the  rules  of  equity. 

I  have  no  hesitation  in  assentmg  to  what  his  honor.  Judge  Ewing, 
finds  to  bo  a  fact ;  that  is,  that  there  was  actual  fraud  in  the  procure- 
ment and  making  of  the  contract,  and  that  with  the  peculiar  moral  ideas 
of  the  defendants  we  have  nothing  to  do. 

They  may  have  thought  it  a  good  thing  to  first  gain  the  position  of  a 
financial  confidant  of  the  municipality  and  when  in  that  position  make 
a  bargain  with  it  as  though  they  were  dealing  at  arm's  length. 

But  with  the  honorable  judge  below  I  am  not  of  that  opinion.  To 
sustain  the  court  in  this  finding  we  need  go  no  farther  than  the  master's 
report,  and  even  in  it  we  might  confine  ourself  to  the  citation  of  the  testi- 
mony of  Mr.  Whelen.  This  gentleman  when  asked  whether  his  firm 
had  not  been  dealing  in  Pittsburgh  bonds  prior  to  the  execution  of  the 
contract  of  May  14th,  1881,  answered  :  • 

'T  think  not ;  it  would  not  have  been  a  wise  thing  on  our  part ; " 
and  on  being  further  interrogated  why  he  did  not  consider  it  a  wise 
thing  for  his  firm  to  do,  said  : 

"  W  hy  after  I  became  the  owner  of  a  lot  of  bonds  of  course  it  would 
be  my  interest  to  put  the  price  of  the  bonds  up,  if  I  could,  and  not 
before,  and  that  is  true  of  all  marketable  securities." 

Under  this  piece  of  evidence,  the  master,  whilst  giving  Mr.  Whelen 
credit  for  acting  up  to  what  he  believed  to  be  the  whole  measure  of  his 
duty  to  the  city,  concludes  that  he  misapprehended  his  real  position, 
and  regarded  himself  only  as  a  possible  purchaser  of  the  bonds. 

I  agree  that  there  is  here  somehow  a  misapprehension ;  Mr.  Whelen 
certainly  did  .misapprehend  both  his  position  and  duty,  or  the  master 
misapprehended  Mr.  Whelen  and  his  associates. 

If  it  be  true  that  these  bankers,  whilst  acting  as  agents  for  the  city, 
were  thus  quietly  endeavoring,  if  but  n^atively,  to  prevent  an  appre- 
ciation of  Pittsburgh  securities  and  in  this  manner  to  keep  down  the 
city's  credit  until  they  could  secure  to  themselves  the  control  of  the 
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forthcoming  bonds,  the  moral  vision  of  that  man  or  court  that  cannot 
see  a  gross  fraud  in  such  a  transaction  must  not  only  be  obscured  but 
totally  perverted. 

The  same  implication  may,  in  like  manner,  be  drawn  from  the  fact 
that  not  a  word  was  said  to  the  committee  of  the  sale  by  Whelen  in 
November,  1880,  of  five  per  cent  Pittsburgh  bonds  at  $1.05 ;  the  quo- 
tation by  his  own  house,  in  July  of  the  same  year,  of  the  same  bonds,  at 
a  premiom ;  of  the  sale  of  compromise  bonds  at  $1.07  and  $1.08,  and  of 
the  premium  on  the  five  per  cent  building  bonds  of  1880.  So  syndi- 
cate and  committee  alike  seem  to  have  overlooked  the  prompt  and 
eager  bidding  of  the  city  banks  and  business  men  for  the  $1,400,000 
temporary  loan  of  Marct,  1879. 

Furthermore,  in  the  face  of  this  exhibit  of  the  sound  financial  stand- 
ing of  Pittsburgh,  regardless  of  its  assured  commercial  prosperity,  its 
.  credit  was  impeached.     This  credit  had  been  at  one  time  doubtful, 
therefore,  and  notwithstanding  all  the  evidence  to. the  contrary,  it  was 
alleged  still  to  be  doubtful. 

Great  care  seems  to  fiave  been  taken  to  impress  this  upon  the  com- 
mittee ;  a  committee  who,  having  tried  the  ex])eriment,  soon  discovered 
that  however  it  might  be  as  to  their  skill  in  the  several  businesses  in 
which  they  were  engaged  and  understood,  they  were  no  match  for  these 
astute  bankers  in  the  matter  of  finance. 

As  the  master  inform^  us,  the  mere  shrug  of  Whelen's  shoulders  was 
a  matter  of  awe  and  terror  to  these  unskilled  committeemen.  Now  all 
this  was  well  enough  as  long  as  these  appellants  were  understood  to  be 
acting  as  agents  of  the  city  in  the  sale  of  her  bonds,  for  in  that  case 
they  could  make  nothing  by  the  depreciation  of  these  securities  since 
they  could  only  have  their  commissions,  and  all  that  they  said  and  did 
might  be  regarded  as  merely  an  effort  to  enhance  the  value  of  their 
services  in  the  eyes  of  the  committee.  So  it  would  have  been  all  well 
enough  had  they  from  the  first  oc<5upied  the  position  of  mere  purchas- 
ers or  bidders,  for  then  their  knowledge  would  have  been  their  own, 
and  the  city  could  not  justly  have  complained  that  they  withheld  it ; 
in  that  case  they  would  have  dealt  witn  her  at  arms'  length,  and  if 
by  their  skill  and  silence  they  got  the  better  of  the  bargain,  they  would 
have  been  of  good  standing  at  least  in  the  forum  of  legal  ethics. 

But  if  we  are  to  take  it  that  all  this  negotiation  for  special  legisla- 
tion, all  this  auppressio  veriy  this  carefulness  to  do  nothing  that  would 
tend  to  appreciate  the  credit  of  Pittsburgh,  had  for  its  object  the  con- 
tract of  May  14,  1881,  by  which  they,  acting  as  the  agents  of  the  city, 
procured  a  sale  of  the  bonds  to  themselves,  and  at  the  same  retained 
their  commissions ;  when  by  these  means  ^ley  seek  to  draw  from  the 
municipal  treasury  some  half  million  dollars  which  as  much  belongs  to 
the  city  as  any  other  part  of  the  proceeds  of  tlie  bonds,  the  matter 
presents  a, very  different  appearance. 

It  cannot  be  sleeked  over  under  the  name  of  "  legal  fraud,"  and  so 
passed  ofi  as  something  that  has  done  the  citizen  no  harm  ;  as  a-  matter 
with  which  he  has  nothing  to  do,  and  as  though  if  only  the  treasury 
were  thus  depleted  in  a  genteel  manner,  ancT  by  respectable  men,  he 
ought  to  be  satisfied. 
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How  coolly  this  man,  whom  the  master  presents  to  ns  as  a  paid  city 
agent,  tells  us  that  his  house  took  care  not  to  have  any  thin^  to  do 
with  these  bdnds  till  after  the  contract  of  the  14th  of  May :  "  It  would 
riot  have  been  a  wise  thing."  It  would  have  been  working  in  the  in- 
terest of  his  principal,  and  that  was  not  a  wise  thing  to  do.  But, 
"  after  I  became  the  owner  of  a  lot  of  bonds  it  would  be  to  my  interest 
to  put  up  the  price  of  those  bonds,  if  I  could,  and  not  before."  And 
this  agent,  this  attorney  in  fact  of  the  city,  who  steadily  keeps  in  view 
his  own  interest  to  the  exclusion  of  that  of  his  principal,  who  carefully 

Erepares  the  way  for  the  14th  of  May  contract,  through  and  by  which 
e  and  his  associates  are  to  get  at  par,  q^ty  bonds  representing 
$6,000,000,  which  even  then  commanded  a  premium  of  five  per  centum, 
and  which  he  and  they  knew  would,  in  their  hands,  still  further  ap- 
preciate ;  this  municipal  agent  and  his  associates,  who,  if  the  master's 
position  be  correct,  deserve  any  thing  rather  than  compensation,  are 
to  have  for  their  services  in  thus  helping  themselves,  m  addition  to 
their  enormous  speculation,  the  modest  sum  of  $60,000. 

Now,  while  I  think  the  conclusions  above  stated  are  fairly  dedncible 
from  the  position  assumed  by  the  master,  that  is,  that  the  appellants 
occupied  the  double  position  of  purchasers  and  agents,  yet  with  the 
majority  of  this  court,  I  am  unwilling  to  adopt  a  position  which  would 
put  the  appellants  in  a  light  so  unenviable. 

The  character  of  the  men  engaged  in  this  transaction  would  seem  ta 
negative  so  harsh  an  assumption,  and  we,  therefore,  the  rather  adopt 
the  conclusion  of  the  court  below,  that  the  agreement  of  the  14th  of 
May  abrogated  the  previously  existing  agency  and  put  the  appellants 
in  the  position  of  purchasers  of  the  bonds  at  a  discount  of  one  per 
centum: 

I  also  agree  that  thousfh  the  contract  of  the  city  with  the  appellants 
was  without  warrant  of^aw,  that  this  fact  in  no  wise  affects  innocent 
holders  of  the  bonds  to  whom  they  have  been  passed  by  the  defendants. 

The  position  of  such  holders  has  been  so  fully  discussed  in  the  recent 
case  of  Ken*  v.  City  of  Corry^  that  further  time  spent  upon  the  ques- 
tion would  be  to  no  purpose. 

Paxson,  J.,  dissenting.  The  complainants  below  are  citizens  and  tax 
payers  of  the  city  of  Pittsburgh,  and  they  filed  this  bill  to  prevent  the 
corporate  authorities  of  said  city  from  further  proceeding  in  the  execu- 
tion of  a  contract  by  which  the  appellants  had  agreed  with  the  said  city 
to  ])lace  some  six  millions  of  its  live  per  cent  bonds  at  par.  The  com- 
plainants allege: 

First,  That  the  contract^as  tainted  with  fraud. 

Second.  That  it  was  ultra  vires  /  and  upon  these  grounds  they  ask 
what  practically  amounts  to  its  rescission. 

As  this  is  asked  of  a  court  of  equity ;  a  court  whoso  decree  is  of 
grace,  not  of  right,  and  whose  conscience  must  be  moved  before  it  will 
act,  it  is  proper  to  pause  just  here,  before  I  enter  upon  a  discussion  of 
the  case,  and  consiaer  intelligently  what  we  are  asked  to  do. 

This  is  the  more  necessary  from  the  fact  that  the  case  involves  large 
public  as  well  as  private  interests,  and  has  excited  considerable  feeling  m 
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the  locality  to  be  affected  by  it.  The  oral  arguments  to  which  we  have 
listened,  and  the  printed  arguments  which  we  have  read,  plainly  reflect 
this  state  of  things.  It  is,  therefore,  the  more  necessary  to  bring  to  the 
consideration  of  the  case  that  calmness  which  should  always  mark  judi- 
cial action. 

It  is  an  undisputed  fact  that  the  contract  has  been  executed  to  the 
extent  of  $1,500,000,  that  is  to  say,  bonds  to  that  amount  have  been 
deUvered  by  the  city  authorities  to  the  appellants,  who  paid  for  them  at 
par,  and  who  have  re-sold  them  to  innocent  parties.  We  have  then  an 
application  on  the  part  of  persons  who  were  not  parties  to  the  contract 
to  strike  it  down  after  its  execution  to  this  large  extent,  upon  the 
grounds  that  it  was  fraudulently  made,  and  was  moreover  an  excess  of 
authority  on  the  part  of  the  city  officials.  If  either  ground  were  well 
taken  it  would  be  the  duty  of  the  court  to  grant  the  prayer  of  the  bill. 
But  it  must  be  apparcint  to  the  dullest  comprehension  that  such  action, 
involving  consequences  of  so  serious  a  nature  ought  not  to  be  had  ex- 
cepting after  the  most  mature  and  careful  consideration,  and  upon  the 
clearest  proof. 

The  first  question  to  consider  is  the  charge  of  fraud.  Upon  this  point 
the  master  has  found  that  there  was  no  actual  fraud  on  the  part  of  either 
of  the  city  authorities  or  the  appellants  in  the  making  of  the  contract, 
but  he  finds  there  was  constructive  fraud  in  this,  that  the  appellants, 
Whelen  and  McCandless,  occupied  a  confidential  relation  to  tne  city ; 
that  they  did  not  disclose  to  the  officers  of  the  said  city,  as  they  ought 
to  have  done,  all  the  facts  and  circumstances  pertaining  to  the  question 
of  the  value  of  the  said  bonds,  and  necessary  m  order  to  determine  the 
advisability  of  the  making  of  said  contract  .of  May  14, 1881,  by  the  city 
as  they  (the  members  of  said  syndicate)  possessed  them ;  and  that  said 
syndicate  have  not  shown  that  they  gave  to  said  officers  of  the  city  the 
benefit  of  their  skill  and  judgment  as  financiers  upon  the  question  as  to 
whether  or  not  it  was  to  the  interest  of  the  city  of  Pittsburgh  to  exe- 
cute said  agreement. 

The  learned  judge  of  the  court  below  goes  farther  than  the  master, 
and  finds  both  actual  and  constructive  fraud. 

He  says  in  his  opinion :  "  In  our  opinion  the  evidence  shows,  and  we 
find  as  a  fact,  that  there  was  actual  fraud  in  the  procurement  and 
making  of  the  contract." 

Actual  fraud. Iq  a  question  of  fact,  and  like  every  other  question  of 
fact  must  be  determmed  upon  the  evidence.  And  it  should  only  be 
found  upon  satisfactory  evidence. 

When  it  is  brought  against  a  number  of  men  who  have  long  main- 
tained a  high  character  for  integrity,  it  shopld  never  be  assumed,  nor 
should  it  be  inferred  from  weak  and  inconclusive  facts.  It  is  a  charge 
which  should  never  bo  lightly  made,  affecting  as  it  does  the  business, 
moral  and  social  standing  of  the  parties. 

It  is  a  si^ificant  circumstance  that  throughout  this  vast  mass  of 
testimony  there  is  no  proof  that  any  one  concerned  in  this  transaction, 
whether  as  banker,  member  of  councils,  city  officers  or  private  citizens, 
was  guilty  of  corruption.  The  profits  of  the  contract  belong  exclusively 
to  the  bankers  who  agreed  to  negotiate  the  loan. 
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The  evidence  shows  that  not  a  dollar  ever  found  its  way,  directly  or 
indirectly,  into  the  pockets  of  any  city  oflicial,  nor  was  there  any  agree- 
ment or  understanding  looking  to  such  an  event  in  the  future. 

In  what  then  did  the  fraud  consist?  It  was  alleged  that  the  con- 
tract was  improvident  on  the  part  of  the  city ;  that  the  bonds  were  at 
that  time  worth  more  than  par;  that  they  have  constantly  appreciated 
in  price,  and  are  now  selling  at  $1.10  ;  that  it  was  unnecessary  to  con- 
tract in  advance  for  th«  placing  of  $6,000,000  of  bonds,  when  many  of 
the  street  bonds  which  they  were  intended  to  replace  did  not  mature 
for  two,  three  or  more  years.  There  were  some  other  triffling  matters 
thrown  in  as  make  weights,  but  the  real  groimd  of  the  charge  of  fraud 
consists  in  the  allegation  that  the  contract  was  so  manifestly  adverse  to 
the  interests  of  the  city  at  the  time  it  was  made,  as  in  itself  to  consti- 
tute evidence  of  fraud. 

It  is  necessary  her.e  to  move  with  caution.  It  will  not  do  to  attach 
undue  weight  to  the  fact  that  the  bonds  have  largely  increased  in  value 
for  two  reasons,  viz. : 

First  That  such  advance  may  be  due  to  some  extent  to  the  contract 
itself. 

Second.  That  had  the  price  of  bonds  declined  instead  of  advancing, 
we  would  have  heard  no  allegation  of  fraud  ;  there  would  have  been 
no  bill  filled  to  restrain  the  city  from  issuing  the  bonds,  but  on  the  con- 
trary, the  strong  probability  is  that  the  complainants  and  the  muni- 
cipality would  have  united  in  holding  the  appellants  to  their  contract. 

The  present  value  of  the  bonds  has  little  significance  in  the  consid- 
eration of  the  question  of  fraud. 

Their  value  at  the  time  the  contract  was  entered  into  may  have  more 
importance.  Was  the  contract  so  improvident,  so  adverse  in  the 
interests  of  the  city  as  to  furnish  reasonable  grounds  to  believe  that  it 
was  betrayed  by  those  having  charge  of  its  affairs,  or  that  the  city 
authorities  were  fraudulently  misled  by  the  bankers  who  were  contract- 
ing-with  them  ?  It  is  plain  that  a  mere  error  of  judgment  on  thepart 
of  the  city  would  not  stamp  the  transaction  as  fraudulent,  wliile 
therefore,  the  wisdom  of  the  contract  is  not  an  important  element  in 
determining  its  character,  it  is,  nevertheless,  necessary  to  refer  briefly 
to  the  circumstances  under  which  it  was  "made.  If  made  in  good  faith, 
neither  party  can  repudiate  it  merely  because  it  was  unwise.  The  law 
was  so  declared  in  the  Commonwealth^  ex  reL  Blair  dk  Shenh^  v.  OKy 
of  Wiiliamsporty  84  Penn.  St.  487. 

About  the  year  1877,  the  city  of  Pittsburgh  defaulted  in  the  pay- 
ment of  interest  in  a  series  of  bonds  amounting  to  over  $5,000,000, 
commonly  known  as  the  Penn  avenue  bonds. 

In  Commonwealth,  ex  rel.  Wheelauy  v.  Select  and  Comm/m  Councils 
of  the  City  of  Pittsburgh,  88  Penn.  St.  66,  we  decided  that  these  bonds 
were  the  bonds  of  the  city  of  Pittsburgh,  and  a  part  of  its  funded  debt, 
and  ordered  a  peremptory  mandamus  to  issue  to  the  councils  of  said 
city,  commanding  them  to  make  provision  for  the  payment  of  "the 
interest. 

The  interest  which  had  accumulated  at  that  time,  together  with 
interest  for  the  current  year,  amounted  to  about  $1,400,000,  and  the 
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city  had  not  the  cash  means  on  hand  to  pay  this  large  snm.     This  was 

in  the  latter  part  of  1878.    la  January,  1879,  t^wo  gentlemen,  selected 

by  the  finance  committee  of  city  councils,  visited  Philadelphia  and  New 

lork  for  the  purpose  of  procuring  a  loan  of  money  to  enable  the  city 

to  pay  this  indebtedness.    They  were  unable  to  obtain  the  loan  at 

either  place,  at  any  rate  of  interest,  and  returned  and  so  reported. 

Subsequently  an  effort  was  made  to  place  this  loan  in  Pittsburgh,  and 

after  much  exertion  the  movement  became  a  success  and  the  money 

was  secured.     The  loan  was  for  five  years,  and  the  rate  of  interest  was 

BIX  per  cent. 

It  further  appears  that  each  subscriber  was  to  be  allowed  a  commis- 
sion of  one  per  cent,  or  what  would  be  the  equivalent  of  it. 

It  appears  that  eventually  more  money  was  offered  than  was  required, 
and  the  subscriptions  were  scaled  down. 

We  have  no  doubt,  that  this  taking  of  this  loan  by  the  citizens  of 
Pittsburgh  went  very  far  toward  re-establishing  the  credit  of  the  city. 
That  it  did  so  fully  would,  perhaps,  be  saying  too  much.  Credit  is  a 
thing  of  slow  growth,  and  when  once  impaired  from  whatever  cause, 
can  seldom  be  fully  restored  by  a  single  transaction,  and  the  city  of 
Pittsbui^h  could  not  reasonably  expect,  even  after  this  show  of  con- 
fidence on  the  part  of  her  own  capitolists,  to  place  a  loan  on  as  favor- 
able terms  as  a  city  which  had  never  defaulted  on  its  bonds  nor  liti- 
gated with  the  holders  thereof. 

At  that  time  the  total  amount  of  property  in  the  city  subject  to 
taxation  was  $95,556,668;  the  Penn  Avenue  bonds  amounted  to 
$5,273,700.  Add  to  this,  the  interest  which  had  just  been  funded  in  new 
bonds,  and  we  hdve  $6,673,700  of  debt  growing  out  of  the  street 
improvements. 

The  other  debts  of  the  city  then  outstanding  amounted  to  $8,152,- 
405.11,  making  all  together  an  indebtedness  of  $14,826,105.11.  It 
will  thus  be  seen  that  the  city  was  in  debt  to  an  amount  far  exceeding 
the  limit  prescribed  by  the  Constitution.  As  the  debt  was  all  contracted 
before  the  Constitution  was  adopted  by  the  people,  no  constitutional 
question  arises,  and  it  is  only  important  as  bearing  upon  the  credit  of 
tne  city. 

This  was  the  situation  in  1879.  The  street  bond  debt  matured  at 
various  times  from  1883  to  1885.  It  therefore  became  a  matter  of 
concern  to  the  city  authorities  to  provide  for  the  maturing  of  these 
bonds.  All  of  them  excepting  those  given  to  fund  the  interest,  bore 
interest  at  seven  per  cent.  *  It  is  a  conceded  fact  that  city  councils 
r^arded  some  action  to  be  essential  to  meet  this  emergency.  Accord- 
ingly, we  learn  that  several  acts  of  assembly  were  procured  to  be  passed 
by  councils  and  a  number  of  ordinances  were  passed  by  them  for  the 
purpose  of  enabling  the  authorities  of  the  city  to  replace  these  bonds 
as  tney  matured  by  bonds  bearing  a  lower  rate  of  interest.  We  need 
not  go  over  this  legislation  and  the  ordinances  of  councils  in  detail.  It 
would  extend  this  opinion  to  an  unreasonable  length.  It  is  suflSoient 
to  say  jhat  for  any  thing  that  appears  it  was  all  done  openly,  was  known 
to  and  discussed  by  the  citizens  and  through  the  papers,  and  is  free^ 
from  any  imputation  of  fraud. 
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The  sub-finance  committee  of  councils,  acting  under  direct  authority 
of  a  city  ordinance,  held  a  number  of  interviews  with  the  Appellants, 
and  witn  some  of  the  leading  business  men  and  financiers  of  Pitts- 
burgh, the  particulars  whereoi  I  have  not  the  time,  nor  is  it  necessary 
to  specify.  It  is  sufficient  to  say  that  it  finally  resulted  in  the  contract 
of  May  14,  1881,  between  the  sub-commfttee  and  Henry  Whelen  and 
Wilson  McCandless,  two  of  the  appellants,  by  which  the  appellants 
agreed  to  take  $6,000,000  of  the  bonds  at  par  and  accrued  interest, 
and  were  to  be  allowed  a  commission  of  one  per  cent.  This  contract 
was  subsequently  reported  to  the  finance  committee  and  by  them  unani- 
mously approved. 

Afterward  the  finance  committee  reported  the  same  to  councils  and 
the  report  was  then  read.  It  does  not  appear  that  any  action  was  taken 
upon  it  by  councils ;  the  master  reports  that  it  was  never  formally 
approved.  There  was  evidently  an  opinion  prevailing  among  some  at 
least  of  the  committee  that  no  action  was  n^essary  on  the  part  of 
councils. 

We  are  not  required  to  pass  upon  this  question  as  the  city  is  not  here 
denjing  the  validity  of  the  contract  nor  of  the  bonds  issued  under  it ; 
nor  is  she  repudiating  the  action  of  her  finance  committee.  On  the 
contrary,  she  is  an  appellant  in  this  case,  has  filed  an  answer  expressly 
disclaiming  any  participation  in  this  blow  at  her  credit,  and  asking  that 
this  decree  may  be  reversed.  Nor  is  the  course  of  the  city  open  to 
criticism  on  this  account.  She  has  received  about  $1,500,000  of  the 
appellant's  money,  which  she  has  applied  to  the  extinguishment  of  that 
much  of  her  pi^blic  debt.  To  now  repudiate  the  contract  under  which 
this  was  done  would  have  been  a  blow  at  her  financial  standing  far 
more  serious  in  its  consequences  than  could  be  compensated  by  any 
doubtful  gain  she  could  possible  receive  by  assisting  in  striking  down 
this  contract. 

Was  the  contract  made  in  good  faith  ?  Upon  this  point  the  evidence 
is  overwhelmingly  in  favor  of  the  appellants.  W.  R.  Ford,  one  of 
the  members  of  the  finance  committee  who  signed  the  contract,  testifies  : 

*'  Q.  So  far  as  you  came  in  contact  with  financiers ;  so  far  as  you  were 
conversant  with  the  financial  outlook  at  that  time,  did  you  or  did  you 
not  believe  that  it  was  a  favorable  time  for  the  securing  of  a  low  rate 
of  interest  for  the  city  of  Pittsburgh  ? 

"  A.  I  did  sir,  because  at  that  time  I  thought  money  was  ruling  pretty 
low  and  we  could  not  tell  what  the  circumstances  of  trade  might  here- 
after be,  which  might  make  a  better  demand  for  money,  and  my  idea 
was  that  if  we  could  secure  the  contract  at  a  low  rate  of  interest,  as  I 
took  it,  a  fair  rate  of  interest,  as  I  thought  five  per  cent  was,  it  would 
be  better  for  us  than  to  take  the  risk  of  what  might  occur  at  the  time 
of  the  presentation  of  the  bonds  for  payment." 

A.  F.  Keating,  a  member  of  the  sub-committee  and  also  a  party  to 
the  contract,  testifies  as  follows : 

"  Q.  Give  the  master  the  reasons  which  led  you  to  believe  it  (the 
contract)  to  be  expedient  and  advantageous  ? 

'"A.  That  is  a  pretty  long  tale  to  tell.  Well,  I  was  pretty  conversant 
'  with  the  management  of  the  city  finances  at  that  time,  and  bad  spent  a 
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great  deal  of  time  in  framing  the  Penn  Avenue  compromise.  I  necee- 
sarily  had  to  have  a  good  d^  of  knowledge  with  regard  to  the  matter 
in  which  the  city  debt,  its  interest  and  appropriation  and  the  expendi- 
tures that  had  been  made,  and  I  also  knew  the  fact  that  when  the  city 
was  in  distress,  requiring  money  to  pay  its  interest  that  it  had  defaulted 
on,  that  the  citizens  of  Pittsburgh  haa  subscribed  $1,405,000,  for  that 
purpose,  but  I  was  also  aware  of  the  fact  that  they  made  these  bonds 
five-year  bonds  and  that  they  matured  just  previous  to  a  large  amount 
of  street  bonds  which  they  were  to  pay  the  interest  on,  and  I  concluded 
from  that,  that  there  was  not  much  hope  for  a  permanent  loan  for  any 
ffreat  amount,  for  any  great  length,  to  be  taken  by  her  own  citizens. 
I  knew  that  the  reputation  of  the  city  had  gone  before  it  in  every 
financial  center,  ana  that  she  had  defaulted  on  her  railroad  debts,  and 
had  defaulted  on  the  interest  of  the  street  bonds,  that  she  was  very 
greatly  in  debt,  and  that  our  people  had  previously  denied  the  credit  of 
the  city.  That  we  never  had  introduced  an  appropriation  ordinance 
without  its  being  looked  upon  as  exceedingly  harsh  m  its  rate  of  taxa- 
tion, ind  I  knew  that  the  credit  of  Allegheny  county  had  always  been 
above  ours ;  that  she  had  placed  a  loan  in  Februair  or  March  of  1880, 
at  five  per  cent.  Sold  $1,123,000  of  it  at  par,  ana  subsequently  sold  a 
smaller  amount,  $400,000,  at  a  premium.  Knowing  that  her  bonds  had 
always  sold  higher,  I  thought  if  we  could  get,  I  believed  if  we  could  get 
a  contract  that  would  give  us  the  same  rate  of  interest  for  a  sum  of 
money  that  was  more  than  the  county  debt  entire,  we  would  be  doing 
a  very  good  thing." 

R.  B.  Carnaham,  Esq.,  a  member  of  councils  and  of  the  finance  com- 
mittee, also  testified  that  in  December,  1881,  The  Monongahela  Navi- 
gation Company  had  decided  to  issue  a  new  loan  for  $500,000,  and  that 
the  directors  after  consultation  had  fixed  the  rate  of  interest  at  five  per 
cent  as  the  best  terms  they  could  get.  That  this  circumstance  had  some 
weight  with  the  witness,  as  he  regarded  that  corporation  as  good  as  any 
in  the  State  of  Pennsylvania.  The  witness  also  referred  to  some  school 
bonds  in  his  school  district  which  they  were  not  able  to  get  below  five 
per  cent  in  1881,  and  to  the  five  per  cent  bonds  issued  by  Allegheny 
county  in  payment  of  riot  cases,  which  w^re  issued  in  1880,  at  par ; 
subsequently  they  commanded  a  small  premium.  The  witness  then 
continued  :  ''  There  are  other  matters,  too,  if  you  want  me  to  give  the 
whole  subject ;  I  considered  the  credit  of  the  county  was  good  and  the 
credit  of  the  city  was  bad.  There  was  no  interest  appropriated  and  no 
money  for  interest,  I  think,  in  1877  and  in  1878.  In  1879,  a  mandamus 
was  issued  by  one  of  the  judges  of  the  court  of  common  pleas.  No. 
1;  he  had  rendered  a  long  opinion  which  went  abroad  against  the 
validity  of  the  bonds ;  I  remember  reading  it  in  the  New  York  news- 
paners;  we  were  in  the  position  of  repudiators,  forced  to  pay  under  an 
oraer  of  court,  and  unaer  the  opinion  of  our  local  judges  that  the 
bonds  were  not  good ;  these  things  were  against  the  credit  of  the  city ; 
and  I  was  informed  that  you,  sir,  had  gone  east  to  negotiate  a  loan, 
and  fonnd  the  doors  of  the  bankers  closed,  and  they  would  not  talk  to 
you." 

It  further  appealed  that  on  April  1,  1880,  $141,000  temporary  loan 
VoL.n.— 3 
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street  bonds  fell  due.  On  the  19th  of  March  preceding,  the  sub-finance 
committee  had  advertised  in  tlie  oflScial  papers  of  the  city  of  Pitts- 
burgh for  a  loan  of  that  amount  to  redeem  these  bonds.  The  adver- 
tisements invited  bids  for  bonds  at  par  for  four,  four  and  a  half  and  five 
per  cent,  to  be  accompanied  with  a  certified  check  for  ten  per  cent  of 
each  bid,  and  the  right  was  reserved  to  reject  any  and  all  bids.  Not  a 
single  bid  was  received  for  either  class  of  bonds.  This  advertisement 
has  been  the  subject  of  much  criticism,  and  the  court  below  evidently 
regarded  it  as  a  link  in  the  chain  of  fraud. 

The  learned  judge  said :  "  If  it  were  intended  to  make  a  show  of 
inviting  proposals  where  none  were  desired,  it  would  be  intelligible. 
Of  course  no  bids  were  received."  It  would  have  been  more  satisfac- 
tory if  the  grounds  of  his  objection  had  been  stated.  We  see  nothing 
upon  the  face  of  it  to  indicate  fraud  or  bad  faith.  The  notice  was 
short,  it  is  true,  but  the  learned  judge  omits  to  state,  what  the  evidence 
clearly  shows,  that  this  was  no.  fault  of  the  committee,  and  it  is  not 
alleged  that  the  appellants  had  any  thing  to  do  with  this  advertise- 
ment. The  trnth  is,  the  finance  committee  had  inserted  the  $141,000 
in  the  appropriation  ordinance  for  that  year,  but  one  branch  of  coun- 
cils struct  it  out,  and  in  its  amended  form  the  ordinance  onlv  passed 
about  two  weeks  before  the  advertisement  appeared,  and  as  the  street 
bonds  matured  on  the  1st  of  April,  all  the  notice  appears  to  have  been 
given  that  was  practicable. 

The  proposals  for  the  three  kinds  of  bonds  were  proper,  and  while 
the  stipulation  for  ten  per  cent  in  cash  was  perhaps  unnecessary,  it  was 
not  unusual  in  such  transactions,  and  would  not  be  likely  to  deter  bid- 
ders.    Th;*  fact  remains  that  not  a  bid  was  offered. 

There  was  also  a  large  amount  of  testimony  given  by  respectable 
and  prominent  gentlemen  of  Pittsburgh,  bankers,  merchants  and  manu- 
facturers, to  the  effect  that  under  the  circumstances  they  regarded  the 
contract  at  the  time  it  was  made  as  wise  and  judicious,  and  to  the 
adv^antage  of  the  citj'.  There  was  also  testimony  of  an  opposite  char- 
acter ;  that  it  was  unwise ;  and  that  in  the  opinion  of  the  witnesses 
the  bonds  could  have  been  placed  at  a  better  rate. 

They  were  but  opinions,  lio we ver,  and  do  not  touch  the  question  of 
good  faith.  It  may  be,  looking  at  the  transaction  from  the  standpoint 
of  1884,  we  might  conclude  that  the  bonds  could  have  been  placed  to 
better  advantage,  but  even  this  is  by  no  mpans  certain.  The  occasional 
sale  of  a  small  lot  of  bonds  in  1880  and  1881,  at  a  premium,  would  not 
of  itself ,  furnish  any  safe  guide  to  assume  tliat  the  large  quantity  of 
$6,000,000  could  be  disposed  of  in  excess  of  par,  and  it  furnishes  no 
justification  for  branding  as  rogues,  all  concerned  in  the  transaction.  I 
am  clear  that  there  is  not  a  scintilla  of  proof  within  the  four  comers 
of  this  record  to  show  that  any  actual  fraud  was  committed  by  any  one. 

Thus  far  we  agree  with  the  master,  but  we  do  not  assent  to  his  find- 
ing of  constructive  fraud.  This  charge,  as  before  observed,  rests  upon 
the  existence  of  an  alleged  confidential  relation  between  Messrs.  Whe- 
len  and  McCandless  and  the  sub-committee,  and  the  neglect  on  the 
part  of  the  former  to  give  the  committee  full  information  as  to  the 
value  of  the  bonds.     Granted  the  confidential  relation,  what  fact  did 


Digitized  by 


Google 


Penn.]  Whelen'b  Appeal.  19 

they  snpprees,  or  withhold  from  the  committee  which  they  ought  to 
have  communicated  ?  The  finding  of  the  master,  already  quoted  upon 
this  point,  is  flatly  contradicted  by  the  evidence.  When  if r.  Whelen 
was  on  the  stand  he  was  asked  this  question :  "  Mr.  Whelen,  I  wish 
you  would  state  whether,  at  the  time  or  before  the  making  of  these 
contracts,  from  time  to  time,  you  furnished  the  city  authorities  that  you 
met  with,  all  the  information  possessed  by  you  bearing  upon  the  ques- 
tion of  placing  these  securities  properly,  their  value,  etc.,"  to  wliich 
question  the  witness  replied :  "  I  did  as  fully  and  frankly  as  it  was  in 
my  power  to  do." 

It  also  appears  that  Mr.  Whelen  and  Mr.  McCandless  furnished  some 
of  the  members  of  the  finance  committee  with  accounts  of  the  sales  or 
quotations  of  bonds,  Pittsburgh  and  others,  in  different  financial  cen- 
ters, and  there  is  not  a  word  of  testimony  that  any  such  information 
was  withheld.  Some  importance  was  attached  to  the  fact  that  in 
November,  1880,  Mr.  Whelen  had  sold  to  the  Dollar  Savings  Bank  of 
Pittsburgh,  a  soiall  amount  of  what  aro  known  as  Pittsburgh  railroad 
compromise  five  per  cent  bonds,  at  $1.05.  Mr.  Ford  knew  of  this 
transaction,  however,  and  it  is  of  slight  importance  from  the  fact  that 
the  bonds  in  question  appear  to  have  been  of  a  higher  market  value ; 
they  were  issued  by  the  city  in  compromise  of  a  long  litigation,  and 
the  holders  thereof  had  no  reason  to  anticipate  further  diSiculty  in 
re^rd  to  them. 

That  the  committee  sought  information  and  were  not  denied  it  is 
manifest  from  the  following  extract  from  Mr.  Ford's  testimony : 

"  Q.  Did  you  discuss,  Mr.  Ford,  from  time  to  time,  with  Messrs. 
Whelen  and  McCandless,  or  either  of  them,  the  price  and  value  of 
Pittsburgh  securities  between  the  making  of  the  first  contract  and  the 
third  contract?  A.  Yes,  sir.  Q.  Did  they  give  you  the  information 
that  you  sought  from  them?  A.  Yes,  sir ;  I  never  asked  Mr.  Whelen 
or  Mr.  McCandless  a  question  that  they  did  not  tell  me  what  I  wanted 
to  know." 

Where  all  the  parties  to  a  contract  expressly  deny,  under  oath,  any  con- 
cealment or  withholding  of  material  facts,  it  requires  something  more 
than  the  unsupported  allegations  of  strangers  to  the  transaction  to  con- 
vict any  of  the  parties  of  such  concealment. 

The  gravamen  of  this  charge  rests  in  the  fact  that  the  appellants  did 
not  inform  the  committee  that  for  the  next  few  years  there  would  be 
an  increasingly  easy  money  market,  and  that  all  municipal  bonds 
would  advance  in  value. 

How  were  the  appellants  to  know  this  ?  The  future  was  concealed 
from  their  vision  as  well  as  from  others.  The  opinion  of  many  promi- 
nent men  of  Pittsburgh,  whose  testimony  is  before  us,  shows  that  they 
entertained  a  different  view  of  the  situation.  They  thought  that  the 
revival  of  business  would  increase  the  demand  for,  and  the  value  of, 
money,  and  that  the  time  was  favorable  for  providing  for  the  large 
indebtedness  of  the  city  soon  to  mature,  by  securing  a  five  per  cent 
loan  at  par.  Now  the  appellants  may  well  have  thought  that  by  tak- 
ing dach  a  loan,  thereby  guaranteeing  the  credit  of  the  city  for  several 
yesTOy  they  were  assuming  a  serious  risk.     There  is  much  testimony 
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which  tends  to  prove  that  the  veir  fact  of  this  loan  having  been  taken 
at  par  by  capitalists  admittedly  aole  to  carry  out  their  contract,  had  a 
beneficial  enect  upon  the  credit  of  the  city,  and  was  an  important  ele- 
ment in  the  rise  in  value  of  its  bonds. 

The  change  in  the  contract  by  which  the  appellants,  instead  of  being 
merely  the  agents  of  the  city  to  place  the  loan,  agreed  to  take  all  the 
bonds  at  a  fixed  price,  was  made  at  the  recjuest  of  the  city  authorities. 
This  change  naay  or  majr  not  have  been  wise.  We  express  no  opinion 
upon  it.  The  effect  of  it  was  to  relieve  the  city  from  the  risks  of  the 
money  market  and  to  throw  such  risk  upon  the  appellants.  If  the 
latter  must  take  the  venture  of  a  possibly  ti^ht  money  market  and  a 
fall  in  the  price  of  the  bonds,  it  would  be  a  harsh  rule  which  would 
deny  them  the  advantage  of  a  rising  market. 

It  was  also  urged  as  evidence  of  fraud  that  the  contract  was  executed 
by  the  sub-committee  on  the  last  day  of  the  life  of  the  councils  of 
which  they  were  members ;  that  the  existence  of  the  contract  itself 
was  concealed,  and  that  the  said  contract  was  withheld  from  the  news- 
papers for  publication. 

The  fact  appears  to  have  been  overlooked  that  the  contract  was  but 
the  close  of  a  long  negotiation,  which  had  required  much  time,  thought 
and  labor  on  the  part  of  the  committee,  and  nad  the  matter  not  been 
closed  then,  it  might  have  been  necessary  to  commence  de  novo.  This 
would  have  involved  further  delay.  And  if  the  committee  honestly 
believed,  as  it  is  manifest  they  did,  that  the  contract  was  for  the  best 
interests  of  the  city,  no  good  reason  appears  why  they  should  not  have 
completed  their  work  when  the^  did.  That  their  belief  was  shared  by  , 
many  of  the  best  citizens  of  Pittsburgh  is  clear  upon  the  evidence. 

The  alleged  concealment  of  the  contract  was  much  magnified.  There 
was  no  attempt  to  prove  that  either  of  the  appellants  participated  in  or 
approved  of  any  concealment.  The  contract  was  reported  by  the- sub- 
committee to  the  finance  committee,  and  by  the  latter  to  city  councils. 
This  was  done  in  an  orderly  and  regular  manner.  The  contract  was 
then  handed  to  the  city  controller  for  safe-keeping. 

It  was  not  the  business  of  that  oflBcer  to  give  such  papers  to  the  press 
for  publication  without  authority. 

Subsequently,  when  the  demand  for  its  publication  became  general, 
a  copy  was  furnished  by  authority  and  published  in  the  newspapers. 
There  was  nothing  in  all  this  to  show  a  fraudulent  concealment  oi  the 
contract. 

Considerable  stress  was  laid  upon  the  fact  that  Mr.  Whelen,  one  of 
the  appellants,  stated  in  his  testimony  that  his  firm  did  not  purchase 
Pittsburgh  five  per  cent  bonds  at  a  premium  prior  to  the  final  arrange- 
ment of  May  14,  1881,  and  that  ho  did  not  consider  it  prudent  to  do 
so.  Further,  that  he  could  have  made  the  price  either  95  or  105.  This 
was  pressed  as  evidence  of  fraud. 

If  so,  it  must  be  from  the  fact  that  his  firm  was  under  a  duty  to  buy 
Pittsburgh  bonds^  or  second,  that  they  were  in  duty  bound  to  put  up 
the  price. 

Tne  first  proposition  is  not  worth  discussing.  The  second  rests  upon 
an  entire  misapprehension  of  Mr.  Whelen 's  testimony.     It  is  assumed 
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that  he  could,  by  a  wag  of  his  head  or  a  wave  of  his  hand,  put  up  the 
price  of  the  bonds.  But  the  market  for  municipal  bonds  is  not  affected 
m  that  way.  The  way,  and  the  only  way,  by  which  such  a  result  could 
haye  been  accomplished  would  have  been  to  buy  at  a  fixed  price  all  the 
bonds  that  were  offered  on  the  market. 

This,  in  time,  would  give  the  bo^ds  a  fixed  market  value,  when  the 
purchaser  could  begin  to  sell  and  reimburse  himself  for  his  onciay. 

This  course  of  dealing  is  known  to  every  intelligent  man  at  all 
conversant  with  the  negotiation  of  municipal  and  other  corporation 
bonds.  It  was  the  way  Jay  Cook  kept  the  Northern  Pacific  railroad 
bonds  at  par  some  years  ago,  when  he  was  acting  as  the  financial  a^nt 
of  the  company,  and  it  resulted  in  his  financial  bankruptcy.  The  Toad 
became  too  heavy  to  carry.  To  say  that  Mr.  Whelen  was  in  duty  bound 
to  employ  his  capital  in  this  manner,  and  to  assume  the  risk  involved, 
and  that  his  failure  to  do  so  is  evidence  of  fraud,  is  to  oabsurd  a  propo- 
sition to  be  seriously  considered. 

We  find  nothing  in  the  evidence  from  which  even  a  constructive 
fraud  can  be  properly  inferred. 

The  remaining  question  is  one  of  power.  Upon  this  point  the 
report  of  the  master  is  entirely  satisfactory,  and  we  do  not  consider  it 
necessary  to  discuss  it  at  length. 

The  act  of  1879  expressly  empowers  the  city  councils  to  authorize 
by  ordinance  "  the  making,  execution  and  negotiation  of  bonds,  etc." 
It  may  fairly  be  inferred  from  this  language  that  city  councils  were 
not  expected  to  issue  the  bonds  themselves.  Indeed,  it  was  impracti- 
cable to  do  so.  Corporations,  whether  private  or  municipal,  act  by 
agents.  This  is  what  councils  did.  They  authorized  the  finance  com- 
mittee, or  its  sub-committee,  to  make  this  loan.  They  authorized  it  to 
be  made  af  six  per  cent  if  they  could  do  no  better.  They  did  better 
and  procured  it  at  five  ^r  cent.  How  then  can  it  be  said  that  the  com- 
mittee fixed  the  rate  of  mterest  without  consulting  councils.  Where  an 
agent  is  authorized  to  contract  for  six  per  cent  and  contracts  at  seven, 
there  is  good  reason  why  the  consent  of  the  principal  shall  be  had 
before  he  can  be  bound  But  when  the  agent  contracts  for  five  per 
cent  under  an  authority  to  give  six,  no  reason  is  apparent  why  the  prin- 
cipal may  not  be  bound  for  the  lesser  sum. 

But  it  was  urged  that  there  was  an  excess  of  power  in  this.  That  while 
the  sub-committee  were  authorized  to  pay  a  commission  of  one  per  cent 
npon  a  n^otiation  of  the  bonds  by  toe  agents  of  the  city,  yet  when 
the  syndicate  became  the  purchas^n  of  the  bonds  they  ceased  to  be 
agents,  and  were  not  entitled  to  the  commissions ;  hence,  that  in  point 
of  fact  the  allowance  of  one  per  cent  as  commissions  reduced  the  sale 
from  a  sale  of  the  bonds  at  par  to  a  sale  at  ninety-nine  (99)  cents. 

This  is  a  very  narrow  point  and  does  not  call  for  an  extended  discus- 
sion. Giving  it  the  widest  scope  claimed  for  it,  we  see  nothing  in  it  to 
justify  a  chancellor  in  striking  down  a  partly  executed  contract,  when 
the  rights  oi  other  parties  have  grown  up.  But  I  am  unable  to  see 
any  force  in  the  point.  The  contract  was  in  terms  a  sale  of  the  bonds 
at  par  and  accrued  interest.  Was  the  agreement  for  a  commission  ille- 
gal!    Connoils  had  expressly  authorized  it  in  case  the  appellants  nego- 
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tiated  the  bonds.  Does  the  form  which  the  transaction  finally  assumed 
make  any  difference?  We  are  considering  this  question  in  a  court  of 
equity  ;  a  court  which  disregards  form  and  grasps  the  substance.  The 
substance  of  this  contract  was  that  appellants  should  place  these  bonds 
at  a  fixed  price,  the  appellants  taking  the  risk  of  the  market.  No  one 
supposed  then,  no  one  supposes  now,  that  the  appellants  were  taking 
these  bonds  upon  their  own  account  as  a  private  investment!  The 
bonds  were  placed  at  par  and  accrued  interest,  and  the  agreement  to 
pay  appellants  a  commission  of  one  per  cent  in  no  way  affects  their 
validity. 

It  does  not  touch  the  question  of  power  to  issue  the  bonds.     The 

auestion  of  the  appellant's  right  to  commissions  cannot  be  decided  in 
lis  proceeding.  It  is  a  matter  between  the  appellants  and  the  city, 
with  which  the  appellees  have  no  standing  to  interfere.  The  appel- 
lees cannot  control  the  discretion  of  the  city  in  a  matter  in  which  it 
has  the  power  to  act.  A  tax  payer,  as  such,  can  only  come  in  and  be 
heard  where  the  city  is  proceeding  in  excess  of  power  and  in  violation 
of  law.  This  is  the  scope  of  Sharpleaa  v.  The  Cityj  21  Penn.  St.  147, 
and  the  cases  which  have  followed.  It  cannot  be  seriously  contended 
that  the  city  of  Pittsburgh  may  not  lawfully  pay  this  commission. 

The  court  below  was  of  opinion  that  the  contract  permitted  the 
syndicate  to  demand  of  the  city  controller  the  full  amount  of  the 
$6,000,000  of  bonds,  even  if  that  amount  should  not  be  required  to 
redeem  the  street  bonds,  and  attention  was  called  to  the  tact  that 
there  was  a  considerable  amount  in  the  city  tireasury,  the  proceeds  of 
the  claims  compromised  under  the  Penn  Avenue  act,  and  that  more 
would  be  realized  hereafter ;  that  the  proceeds  from  this  source  would 
altogether  amount  to  $2,000,000,  all  of  which  would  be  applicable  to 
the  retirement  of  the  street  bonds.  The  evidence  shows  that  the 
learned  judge  was  probably  over  sanguine  in  his  expectations  upon  this 
point.  !Be  this  as  it  may,  I  see  nothing  to  interfere  with  the  right  of 
the  city  to  apply  this  money  when  and  as  it  is  received,  to  the  pay- 
ment of  street  bonds.  The  contract  means,  taking  it  as  a  whole,  that 
the  appellants  are  to  furnish  so  much  money,  and  no  more,  as  may  be 
necessary  to  retire  said  bonds.  That  was  the  subject-matter  about 
what  the  parties  had  been  negotiating,  and  which  culminated  in  the 
contract  oi  May  14,  1881.  The  amount  inserted  in  the  contract,  $6,- 
000,000,  was  the  sum  supposed  to  be  necessary  ;  and  taking  the  whole 
amount  of  street  bonds  with  the  interest,  and  the  probable  receipt  from 
the  compromise  referred  to,  would  appear  to  be  not  far  from  accurate. 
It  woula  be  a  strained  construction  of  the  contract  to  hold  that  the  ap- 
pellants are  entitled  to  $6,000,000  of  bonds  without  reference  to  the 
amount  required  to  retire  the  street  bonds. 

I  have  not  overlooked  the  constitutional  question  involved,  notwith- 
standing its  extreme  minuteness.  Neither  the  master  nor  the  court 
below  appear  to  have  treated  it  with  much  favor.  The  sixth  section 
of  article  third  of  the  Constitution  provides  that :  "  No  law  shall  be 
revived,  amended,  or  the  provisions  tnereof  extended  or  conferred,  by 
reference  to  its  title  only,  but  so  much  thereof  as  is  revived,  amended^ 
extended  or  conferred,  shall  be  re-enacted  and  published  at  length."    It 
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waa  ureed  that  the  act  of  11th  of  March,  1881,  Bupplementary  to  the 

act  of  May  9,  1879,  was  in  conflict  with  this  constitutional  provision, 

for  the  reason  that  thQ  second  section  of  the  act  of  1881  repeats  the 

fifth  section  of  the  act  of  1870,  without  repeating  the  language  of  the 

repeated  section. 

it  is  very  plain  that  the  evil  which  this  construction  was  intended 
to  prevent  was  the  revival  of  laws  by  their  title  merely,  or  the  amend- 
ing and  extending  of  the  same  in  like  manner.  The  leanied  master 
has  given  a  sample  of  this  kind  of  legislation  in  an  act  to  be  found  at  page 
85  of  the  Pampnlet  Laws  of  1862,  which  provides  that  ^'  An  act  entitled, 
etc.,''  be  further  amended  by  striking  out  from  the  first  section  thereof, 
the  words  following,  viz, :  "  Montgomery  county,  and  the  village  of 
Busketor,"  and  inserting  in  lieu  of  the  words  "  Montgomery  county  " 
the  word  *'  Newtown,"  and  in  lieu  of  the  words  "  village  of  feusketor," 
"Newtown,  Bucks  county,"  and  by  striking  out  from  the  third  section 
of  said  act  the  words  *'four"  and  '*  twenty-five,"  and  inserting  in 
lieu  thereof  the  word  "  four,"  the  word  "  thirty,"  and  in  lieu  of  the 
word  "  twenty-five,"  the  word  "  fifty,"  etc,  etc.  There  is  abundance 
of  this  character  of  legislation  running  through  the  Pamphlet  Laws 
for  many  years  prior  to  1874.  There  are  two  objections  to  it,  which 
no  doubt  influenced  the  constitutional  convention. 

1.  Such  an  act  can  only  be  understood  by  reference  to  this  act  which 
it  was  intended  to  amend  ;  and 

2.  Such  legislation  furnishes  good  facilities  for  what  are  commonly 
known  as  "  snakes,"  a  homely  but  apt  phrase  to  denote  something  of 
a  vicious  nature  concealed  in  the  body  oi  the  act. 

It  would  have  been  entirely  competent  for  the  Constitution  to  have 
required  that  when  an  act  or  a  section  of  an  act  was  repealed,  the  act 
or  section  so  repealed  should  be  recited  at  length  in  the  repealing  act, 
but  it  was  not  done  so.  The  section  which  supplies  the  one  repealed 
is  given  and  published  at  length.     This  is  all  the  Constitution  requires. 

^^  So  much  thereof  as  is  amended  .  .  .  shall  be  enacted  and  pub- 
lished at  length."  If  the  whole  amended  law  was  intended  to  be  pub- 
lished at  length,  of  what  force  are  the  words,   '*  So  much  thereof ! " 

We  are  of  opinion  that  the  act  of  1881  does  not  come  within  either 
the  letter  or  the  spirit  of  the  constitutional  prohibition. 

It  was  further  objected  to  these  bonds  that  the  provision  contained 
therein  by  which  the  interest  is  made  payable  at  the  banking-house  of 
Henry  Whelen  &  Company,  in  the  city  of  Philadelphia,  was  not 
authorized  by  the  act  of  1879,  or  its  supplements.  Conceding  this  to 
be  so,  it  furnishes  no  reason  why  a  chancellor  should  interfere  with  a 
partly-executed  contract.  It  was  not  a  fraud  upon  or  by  the  city,  and 
will  involve  the  complainants  as  tax  payers  in  no  loss.  The  change  was 
doubtless  made  when  it  was  found  necessary  to  seek  an  eastern  market 
for  the  bonds.  ,  If  not  absolutely  essential,  it  was  at  least  calculated  to 
increase  the  facility  for  their  negotiation,  and  in  this  sense  may  be  said 
to  be  a  positive  benefit  to  the  city.  It  is  well  known  that  to  negotiate 
such  bonds  to  advantage,  the  interest  must  be  made  payable  at  the 
financial  center  from  wliich  the  money  is  expected  to  come. 

The  foregoing  was  written  shortly  after  the  rising  of  the  court,  at  the 
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last  term  in  the  western  district,  as  embodying  my  individnal  view  of 
the  case.     It  is  now  filed  as  a  dissenting  opinion. 

I  regret  that  the  majority  of  the  ex)nrt  have  not  been  enabled  to  reach 
the  same  result.  I  hope  I  may  be  mistaken,  but  I  fear  this  decision 
will  be  a  disaster  to  the  city  of  Pittsburgh  in  the  distrust  which  it  may 
excite  as  to  future  issues  of  bonds  under  its  corporate  seal. 

It  is  true  the  ac^  is  not  that  of  its  corporate  authorities,  but  it  comes 
from  her  citizens  and  tax  payers ;  and  it  any  one  or  more  of  them  may 
thus  trifle  with  her  credit  upon  such  grounds  as  have  been  developed 
in  this  ease,  her  outlook  for  the  future  to  my  mind  is  not  cheerinff. 

The  majority  of  the  court  have  relieved  the  appellants  of  the  charge 
of  fraud. 

There  is  nothing  to  sustain  it,  and  it  should  never  have  been  made. 

The  decision  rests  upon  the  single  narrow  point  that  the  contract  was 
in  reality  a  sale  of  the  bonds  at  ninety-nine  (99).  In  terms  it  was  a 
sale  of  the  bonds  at  par,  and  in  point  of  fact  I  believe  not  a  bond  has 
been  sold  for  less. 

Whether  appellants,  after  having  retired  all  the  street  bonds,  would 
have  been  entitled  to  a  commission  of  one  per  cent,  is  a  (juestion  which, 
in  my  judgment,  might  well  have  been  left  until  it  anses.  That  is  a 
question  wnich  coula  only  be  raised  by  the  city.  The  complainants 
have  no  standing  to  raise  it,  as  the  city  possesses  the  power  to  contract 
for  and  pay  a  commission.  As  before  observed,  it  is  only  where  the 
city  is  exceeding  its  power  that  a  tax  payer  can  be  heard. 

The  case  was  argued  as  though  the  city  derived  its  sole  authority 
from  the  acts  of  assembly  cited  ;  but  it  is  settled  law  that  a  municipal 
corporation  may  issue  bomds  in  payment  of  its  debts,  or  to  procure 
money  to  pay  them  without  authority  from  the  legislature.  See  Com- 
monwedUhj  ex  rel,  Blair  and  Shenkj  v.  City  of  WiUiwmsport^  supra. 

This  was  all  that  the  city  of  Pittsburgh  was  attempting  to  do  in  this 
case.  It  was  doubtless  thought  the  acts  of  assembly  were  necessary ; 
the  city  possessed  all  the  power  needed  outside  of  them. 

I  have  no  desire  to  criticise  the  views  of  the  majority  of  my  brethren, 
for  whom  I  entertain  profound  respect.  It  is  enough  to  say  that  the 
somewhat  labored  attempt  to  show  that  the  bonds  dready  issued  are 
good,  because  not  issued  in  excess  of  power,  while  the  issue  of  the 
remainder  is  enjoined  because  it  woula  be  in  excess  of  power,  suffi- 
ciently indicates  the  strain  of  the  case.  And  since  the  question  of  fraud 
has  been  decided  in  favor  of  the  appellants,  I  am  unable  to  see  any 
foundation  for  the  court  to  rest  its  decree  upon. 

My  brothers  Gbben  and  Clask  desire  me  to  say  that  they  concur  in 
what  I  have  said. 

I  would  reverse  the  decree  of  the  court  below. 
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City  of  Pittsbuboh's  Appeal, 

October  5,  1885. 

Appeal  from  decree  of  common  pleas  No.  2  of  the  county  of  Alle- 
gheny. 

MvBOUB,  Ch.  J.     This  appeal  is  from  the  same  decree  in  which  we. 
have  yx&t  filed  an  opinion,  on  an  appeal  by  other  persons. 

The  questions  arising  are  so  fully  discussed  there,  that  we  deem  it 
nnnecessary  to  repeat  tnem. 

We  do  not  concur  in  the  finding  of  the  learned  judge,  that  there 
was  actual  fraud  in  the  procurement  and  making  of  the  contract,  and 
in  declaring  it  void  for  that  reason. 

The  evidence  does  not  convince  us  that  any  of  the  persons  who  par- 
ticipate in  making  the  contract  were  controlled  by  corrupt  or  disnon- 
est  motives.  We  however,  find  other  sufScient  reasons  for  substan- 
tially sustaining  the  decree  as  modified  in  the  other  case. 

So  modified,  the  decree  is  affirmed,  and  appeal  dismissed  at  the  costs 
of  the  appellants. 


8VPREME  COURT  OF  NEW  HAMPSHIRE. 


WHrrNBY  V.  Pabkbb. 
Jnl7  81,  1885. 

PAKTmOK  — ATITHOBrrT  OF  COMIOTTEB  AS  TO  Bh ABES  —  CONSENT  OF  PaBTTES. 

In  a  petition  for  partition  under  the  statute  tlie  committee  have  no  authority, 
without  the  consent  of  the  parties,  to  set  off  to  one  more  than  his  just  share  of 
the  estate,  and  award  that  he  pay  a  sum  of  money  to  the  others  to  make  it  equal. 

Petition  for  partition.  The  committee  found  the  value  of  the  estate 
to  be  $5,985,  and  in  accordance  with  the  petition,  set  off  the  shares  of 
the  petitioners  jointly.  They  also  reported  that  the  share  set  off  to 
tiie  petitionee  ^^  is  $150  greater  in  valoethan  her  jnst  share,  bnt  in  onr 
opinion  the  said  estate  is  so  situated,  that  it  cannot  be  divided  so  as  to 
give  to  each  owner  his  equal  share  without  prejudice  or  inconvenience, 
and  we  award  that  the  petitionee,  Mary  E.  Parser,  pay  to  the  petitioners 
.  .  .  .  jointly,  the  sum  of  $150,  tney  having  that  amount  less  than 
their  jnst  share,  or  give  bond,  with  sufficient  sureties,  to  pay  the  same, 
Willi  interest,  within  such  time  as  the  court  shall  order.  To  this  parti- 
tion and  award  the  petitioners  refused  to  consent." 

The  petitioners  moved  that  the  estate  be  sold,  and  the  net  proceeds 
divided  among  the  owners  according  to  their  respective  interests ;  and 
the  petitionee  moved  for  judgment  on  the  report. 

It  appearing  upon  examination  that  it  would  not  be  for  the  interest 
of  all  parties  to  nave  the  estate  sold  and  the  proceeds  divided,  the 
oonrt  ordered  judgment  on  the  report,  to  which  the  petitioners  excepted. 

Hircmh  BlaJceyior  petitioners.     Heraey  dk  Ahbott^  for  defendants. 

BiNGHAic,  J.  The  committee  in  their  report  assigned  to  the  peti- 
VoL.  II. -4 
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doners  their  shares  jointly,  and  to  the  petitionee  without  the  consent 
of  the  petitioners,  her  share,  with  $150  more  than  the  shares  of  the 
petitioners,  awarding  tiiat  she  pay  them  that  sum  to  make  the  shares 
equal,  for  the  reason  that  the  estate  could  not  be  divided  equally  with- 
out prejudice  or  inconvenience.  In  this  the  committee  exceeded  their 
authority.  They  were  proceeding  under  Gen.  Laws,  chap.  247,  §§  13, 
26,  in  which  they  were  authorized  to  divide  the  estate  by  setting  oflE  to 
each  petitioner  his  just  share,  but  if  the  estate  is  so  situated  that  it  can- 
not be  divided  so  as  to  give  each  one  his  share  therein  without  great 
prejudice  or  inconvenience,  they  may,  if  the  parties  consent,  assign  the 
same  or  a  part  of  it  to  one  of  the  owners,  he  paying  to  the  others  such 
a  sum  of  money  as  the  committee  may  award  to  make  the  shares  equal. 

The  authority  of  the  committee  to  partition  the  estate  otherwise 
than  by  giving  each  owner  his  just  share  therein,  being  dependent  on 
the  consent  of  the  parties,  and  the  petitioners  having  refused  theirs, 
this  part  of  the  report  was  a  nullity.  Bai^ney  v.  LeeaSy  54  N.  H.  128, 
145. 

It  appears  in  the  report  that  the  petitioners  refused  to  consent  to  the 
partition  and  award,  and  moved  at  the  term  that  the  estate  be  sold  and 
the  proceeds  divided  among  the  owners,  and  that  the  petitionee  moved 
forjudgment  on  the  report. 

The  court  on  examination,  found  that  it  would  not  be  for  the  inter- 
est of  all  parties  to  have  the  estate  sold,  and  ordered  judgment  on  the 
report,  subject  to  the  exception  of  the  petitioners.  If  the  court  had 
found  it  for  the  interest  of  all  parties  to  sell  the  estate,  the  statute 
authorized  it  to  order  a  sale,  but  the  court,  finding  that  it  would  not  be 
for  their  interest,  properly  declined  to  make  the  order. 

The  action  of  the  committee  being  unauthorized,  their  report  should 
be  set  aside. 

Exceptions  sustained. 

Blodgbtt,  J.,  did  not  sit ;  the  others  concurred. 


Thompson  v.  Paeis. 

July  81,  1885. 

MOBTGAOB— FORBCLOeiTRE  BARS  REDEMPTION  —  GeN.  LAWS,  ChAP.  122,  §  14. 

The  foreclosure  of  a  mortgage  according  to  the  provisions  of  Gen.  Laws,  chap. 
122,  §  14  bars  the  redemption  right  of  the  mortgagor  and  all  persons  claiming 
under  him,  including  minor  heirs. 

Bill  in  equity  to  redeem  a  mortgage.     Facts  found  by  the  court. 

Batchdder  dk  Faulkner j  for  plaintijQEs.  A.  S.  WaiU  S.  W.  Parker 
and  Ira  Colby,  for  defendant. 

Bingham,  J.  The  plaintiffs,  Henry  M.  Edward,  Jr.,  and  Frederick 
P.  Thompson  were  the  children  of  Edward  and  Elizabeth  A.  Thomp- 
son. Both  parties  claim  title  under  Elizabeth  —  the  plaintiffs  as  her 
heirs,  and  the  defendant  under  her  conveyance. 

September  15,  1876,  a  title  to  the  land  in  question  was  in  Elizabeth 
and  she  mortgaged  it  to  James  H.  Williams,  to  secure  the  note  of  her- 
self and  husband  for  $3,500.     February  1,  1877,  Elizabeth  died,  leav- 
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Jng  the  plaintiffs  her  minor  heirs.  No  administration  was  taken  on  her 
estate,  nor  guardian  appointed  for  the  children.  July  25,  1879,  Wil- 
liams entered  upon  tlie  mortgaged  premises  for  the  purpose  of  fore- 
closure, and  perfected  the  same  according  to  the  statute,  without  know- 
ing of  the  existence  of  the  plaintiffs,  and  they  had  no  knowledge  of  the 
proceeding  for  foreclosure. 

December  2,  1880,  Williams  quit-claimed  to  Edward,  the  father  and 
natural  ^ardian  of  the  plaintiffs,  all  his  interest  in  the  premises  for  his 
debt  ana  costs  in  the  foreclosure,  and  both  parties  supposed  that  it 
passed  a  perfect  title. 

The  defendant,  October  27,  1882,  reiving  upon  the  record  of  the 
foreclosure,  and  the  representations  of  Edward  as  to  the  validity  of  his 
title,  loaned  him,  in  good  faith,  $16,000,  and  took  a  mortgage  to  secure 
its  payment  on  the  premises  in  question.  The  defendant  is  in  posses- 
sion of  the  premises  under  process  of  law  for  the  purpose  of  foreclos- 
ing his^  mortgage  for  conditions  broken. 

The  plaintins  claim  that  they  are  not  barred  from  redeeming  the 
Williams  mortgage  by  the  foreclosure,  first,  because  they  had-  no 
knowledge  of  it ;  and  second,  because  of  their  minority. 

Aside  frem  the  statutes  and  decisions  in  this  State,  the  plaintiffs,  on 
well-recognized  general  principles,  would  be  entitled  to  redeem.     In 

Sroceedings  in  chancery  for  the  foreclosure  of  mortgages,  in  other  juris- 
ictions,  all  persons  in  interest  are  made  parties  and  notified  of  the  pro- 
ceedings, or  they  are  not  bound  bv  the  decree ;  and  so  far  as  the  stat- 
ntesof  this  State  have  not  provided  independent  methods  of  foreclosure, 
and  do  not  control  and  govern  the  substance  and  form  of  foreclosure  in 
chancery,  the  same  may  now  exist.  Wendell  v.  Banh^  9  K.  H.  404, 
417;  Oreen  v.  Oow,  45  id.  580. 

It  does  not  appear  that  the  plaintiffs  had  notice  in  fact  of  the  pro- 
ceedings of  foreclosure  on  the  Williams  mortgage,  and  this  raises  the 
question  whether  the  notice  required  by  the  second  mode,  in  chapter 
132,  section  14  of  the  Gteneral  Laws,  is  all  the  notice  they  would  have 
been  entitled  to  if  they  had  been  of  age. 

It  appears  that  the  statutory  notice  was  duly  given.  Downer  v» 
Clement^  11  N.  H.  40,  was  a  bill  in  equitjr  to  redeem  mortgaged  prem- 
ises by  a  second  mortgage,  on  which  the  fu^t  mortgage  had  been  fore- 
closed by  the  statutory  method,  of  which  the  plaintitt  was  not  notified, 
and  it  was  decided  that  he  was  not  entitled  to  notice  and  that  his  ri^ht 
to  redeem  was  foreclosed.  The  court,  after  stating  the  general  doctrine, 
said :  ^'  But  we  are  of  opinion  that  the  question,  whether  the  proceed- 
ings of  the  defendant  have  foreclosed  the  right  to  redeem  the  land  is 
settled  conclusively  by  the  statute  of  this  State  relating  to  mortgages." 
citing  KUtredge  v.  neUowSy  4  N.  H.  424,  and  Oilmam,  v.  Hidden^  5 
id.  30,  to  sustain  the  position,  in  which  cases  it  is  said  in  substance, 
that  it  is  not  necessary  to  give  notice,  other  than  that  required  by  the 
statute,  to  the  mortgagor  or  his  assigns,  but  they  are  bound  to  take 
notice  of  the  statutory  proceedings  or  abide  the  consequences. 

Howard  v.  Hamdy^  36  N.  H.  315,  was  a  bill  to  redeem  by  the  owner 
of  tiie  equity  who  had  no  knowledge  of  the  statutory  foreclosure,  and 
on  page  826  it  is  said  by  the  court,  that  ^^  the  general  publication  of 
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notice  of  an  entry  to  foreclose  in  some  newspaper  printed  in  the  county 
must,  under  the  statute,  be  held  to  be  sufficient  notice  to  all  persons 
interested  that  the  foreclosure  has  been  commenced.  If  this  notice  is 
not  actually  brought  home  to  a  party  interested  to  know  of  the  entry, 
as  was  the  fact  with  the  complainant,  it  must  be  treated  as  a  misfortune 
for  which  there  is  no  remedy."  In  Pitts  v.  Aldrick^  11  Allen,  39,  a 
bill  in  equity  to  redeem  by  the  widow  of  the  mortgagor  who  had 
released  her  right  of  dower  in  the  mortgage,  it  was  held  that  it  was  not 
necessary  to  make  her  a  party  to  the  proceedings  of  foreclosure  under 
the  Massachusetts  statute,  and  the  court,  on  page  40,  say :  ^'  The 
decisions  of  other  States  requiring  the  wife  or  widow  to  be  made  a 
party  to  proceedings  in  equity,  for  foreclosing  a  mortgage  in  which  she 
nas  released  her  dower,  have  no  application  in  this  Commonwealth 
where  a  statute  mode  of  foreclosure  is  provided  which  does  not  require 
that  she  be  joined  or  notified ; "  still  tne  wife,  in  Massachusetts,  wha 
has  released  her  dower  in  a  mortgage  may  join  with  her  husband  in  a 
bill  to  redeem — Davis  v.  Wetherdt^  18  Auen,  60 — although  it  is  not 
necessary  to  make  her  a  party  or  notify  her  of  proceedings  to  foreclose 
the  mortgage  brought  under  the  statute. 

It  is  believed  that  the  practice  in  this  State  has  generally  been  not  to 
join  the  wife  in  the  legal  proceedings  brought  to  obtain  the  possession 
of  land  mortgaged  by  the  husband,  in  which  she  has  released  her 
dower,  for  the  purpose  of  foreclosing,  yet  it  seems  never  to  have  been 
questioned  that  her  right  to  redeem  nas  been  foreclosed. 

It  is  a  greater  statutory  innovation  to  say  that  minor  heirs  who  may 
bring  a  bul  to  redeem  at  any  time  after  condition  broken,  by  next 
friend  or  guardian,  should  be  foreclosed  without  bein^  made  parties  or 
notified.  Their  disabilities  are  not  greater  than  those  of  married 
women  at  common  law,  and  we  are  not  aware  why  tlie  statutory  fore- 
closure may  not  apply  to  them  in  this  respect  as  well  as  married  women. 

This  brings  us  to  the  second  inquiry,  whether  the  plaintiffs  are 
excepted  from  the  operation  of  the  foreclosure  because  of  their  minor- 
ity. It  is  true,  that  in  proceedings  at  common  law,  no  valid  judgment 
^can  be  rendered  against  a  minor  without  the  appointment  of  a  guardian 
*ad  litenby  and  that  the  deeds  of  minors  are  voidable ;  but  this  does  not 
answer  the  inquiry.  It  is  not  what  their  rights  are  at  common  law  or 
in  chancery,  but  what  they  are  now,  as  modified  and  controlled  by  the 
statute,  what  the  intention  of  the  legislature  was  in  enacting  it,  and 
how  it  should  be  construed.  It  is  plain  that  it  was  not  the  design  of 
the  statute  to  re-enact  the  chancery  method  of  foreclosing  mortgages 
but  to  go  aside  from  it  and  establish  a  new  and  substantially  independ- 
ent system/  It  was  first  enacted  in  this  State  February  10,  1791,  and 
is  based  upon  the  idea  that  a  mortgage  deed  conveys  land  on  the  failure 
of  the  mortgagor  to  perform  its  condition,  with  the  right  of  the  mort- 
gagee to  enter,  take  the  rents  and  profits,  and  foreclose  in  some  form 
the  equitable  right  of  the  mortgagor  to  redeem ;  that  this  being  the 
contract  of  the  parties  to  the  mortgage,  when  the  mortgagor  fauB  to 
perform  the  condition,  the  mortgagee  under  his  authority  m  the  deed 
may  enter,  tE^e  the  profits  and  commence  the  foreclosure  provided  hy 
law ;  that  mortgages  made  subsequent  to  the  statute  would  neoeasariljf 


Digitized  by 


Google 


N.  BL]  Thompson  v.  Paris-  2d 

refer  to  it  and  be  governed  and  controlled  by  it  in  all  matters  affecting 
their  validity,  construction  or  discharge  —  Chamberlain  v.  Companyj 
55  N.  H.  249  ;  and  that  the  perfection  of  the  title  of  the  mortgai^  m 
the  land  would  dcDcnd  upon  his  doing  certain  things  authorize  by  the 
deed,  no  matter  who  mignt  then  be  the  owner  of  tne  equity.  So  the 
act  of  1791  provides,  in  substance,  that  if  the  mortgagor,  his  heirs, 
executors,  administrators  or  assigns,  do  not  redeem  within  one  year 
after  the  mortgagee,  or  the  person  claiming  under  him,  has  entered 
and  taken  peaceable  possession  for  condition  broken,  or  within  one 
vear  after  the  mortgagee,  or  those  claiming  under  him,  shall  have  been 
in  peaceable  and  continued  actual  possession,  after  the  condition  broken, 
whether  the  possession  in  either  case  shall  have  been  gained  by  pro- 
cess of  law  or  peaceable  entry,  without  such  process,  the  right  shall  bo 
foreclosed.  The  statute  makes  the  entry  of  the  mortgagee  for  condi- 
tion broken,  peaceable  possession,  and  the  time  it  is  to  continue  the 
essential  things  for  him  to  do  to  foreclose,  while  the  only  thing  for  tlie 
mortgagor,  his  heirs,  etc.,  to  do  to  prevent  a  foreclosure  is  to  redeem, 
and  mis  they  must  do  in  one  year  from  the  entry,  and  no  exception  is 
made  to  minor  heirs,  or  any  other  party  holding  under  the  mortgagor. 
The  language  of  the  statute  is  general  and  includes  all  the  heirs  of  the 
mortgagor,  unless  good  reasons  can  be  found  for  an  exception  or  limi- 
tation.      • 

The  statutes  as  to  the  foreclosure  of  mortgages  in  the  editions  of 
1797,  1815  and  1830  named  the  heirs  of  the  mortgagor,  among  others, 
as  persons  that  may  redeem  to  avoid  a  foreclosure,  making  no  exception, 
in  either  edition,  of  minor  heirs.  In  the  Revised  Statutes,  it  is  in  sub- 
stance provided,  that  the  mortgagor  and  those  claiming  under  him,  may 
redeem.  Rev.  Stat.,  chap.  131,  §§  14,  17.  The  language  of  the  Gen- 
eral Statutes  and  of  the  General  Laws  is  alike,  and  is  that :  "  The 
right  of  the  mortgagor,  and  all  persons  claiming  under  him,  to  redeem 
any  mortgaged  premises,  shall  be  forever  barred  and  foreclosed  by  the 
mortgagee  in  the  following  modes,"  etc.     Gen.  Laws,  chap.  136,  p.  14. 

It  cannot  be  well  claimed  that  this  statute  does  not  mean  the  same  it 
would  if  it  had  been  specially  named  that  the  heirs  of  the  mortgagor 
shall  be  forever  barred  and  foreclosed,  nor  that  the  language  does  not 
include  all  his  heirs,  whether  adults  or  minors,  but,  if  a  doubt  exists, 
it  would  seem  that  the  language  used  in  the  early  statutes  removes  it. 

It  is  said,  however,  that  all  statutory  provisions  are  construed  as 
meaning  to  include,  in  the  scope  of  their  effect,  only  such  persons  as 
have  such  a  legal  status  that  their  rights  can  be  affected  thereoy.  This 
may  be  true  in  instances  where  the  le^slature  has  no  power  to  do  so, 
or  perhaps  where,  for  good  reasons,  it  is  plain  that  it  did  not  intend  to 
do  it ;  but  in  this  instance  the  legislature  had  the  power  and  apparently 
has  exercised  it ;  at  least  it  has  used  language  that  includes  the  plaintiffs 
if  it  intended  to  do  so. 

The  mortgagee  by  foreclosing  the  mortgage,  only  appropriates  the 
land  in  the  manner  authorized  by  the  ancestor,  the  mortgagor,  to  the 
payment  of  the  debt  for  which  it  was  pledged.  The  contract  is  that 
ne  may  do  this  at  any  time  after  condition  broken.  The  heirs  claim, 
in  substance,  that  by  reason  of  their  minority  the  contract  is  suspended 
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as  to  them,  and  that  a  statntory  foreclosure  cannot  be  made  under  the 
statute  with  reference  to  which  the  deed  was  made.  But  we  think  it 
was  the  intention  of  the  legislature  that  the  mortgagee  should  have  the 
right  to  proceed  with  the  statutory  foreclosure  according  to  the  letter 
01  the  statute ;  that  the  plaintifis  are  bound  by  the  deed  of  Elizabeth, 
and  that  Williams  had  the  right  to  foreclose  it  in  the  manner  provided 
by  statute,  under  the  authority  given  him  by  Elizabeth  in  her  mort- 
gage deed.     Pitts  v.  Aldrichj  11  Allen,  40. 

The  legislature  authorizing  an  administrator,  under  the  license  of  the 
probate  court,  to  execute  a  deed  of  land  which  the  ancestor  contracted 
to  convey  —  Gen.  Laws,  chap.  201,  §  10  —  is  an  instance  of  its  providing 
for  the  completion  of  the  contract  of  an  ancestor  without  special  refer- 
ence to  the  neirs,  in  order  that  justice  may  be  done.  Also,  in  section 
11  of  the  same  chapter,  it  is  provided  that  when  it  shall  appear  by  the 
will  of  a  deceased  person  that  it  was  his  intention  that  his  executor 
should  dispose  of  his  real  estate  for  any  lawful  purpose  the  judge  may 
license  him  to  sell  the  same  for  the  purpose  intended. 
■  In  Boody  v.  Emerson^  17  N.  H.  677,  it  was  held  that  to  obtain  license 
of  the  probate  court  to  sell  real  estate,  it  is  not  necessary  that  minors 
entitled  by  the  terms  of  the  statute  to  notice  of  the  petition  should 
have  guardians  appointed,  and  in  the  opinion  of  the  court  on  this  point, 
it  is  said  that  it  is  not  necessary  to  do  more  than  the  statufe  requires, 
which  has  a  direct  bearing  on  the  question  now  raised,  that  wheii  the 
statute  creates  a  new  system  substantially  independent  of  the  common 
law,  that  it  is  necessary  to  do  only  what  is  required  by  the  statute. 
Hohson  v.  lioleSy  20  N.  H.  41 ;    Worster  v.  Company^  41  id.  16. 

In  the  last  case  Chief  Justice  Bell,  in  discussing  the  facts  proved, 
and  the  requirements  of  the  statute  not  shown  to  have  been  complied 
with,  uses  this  language :  "  Probably  if  the  other  facts  necessary  to 
constitute  a  foreclosure  were  also  proved,  it  would  be  competent  evi- 
dence of  these  facts  against  everybody." 

So  far  as  the  statute  has  received  a  construction  by  the  court,  it  has 
been  that  where  its  provisions  are  complied  with,  the  foreclosure  is  a 
bar  to  the  right  of  every  one  to  redeem  claiming  under  the  mortgagor. 
Kittredge  v.  Bellows^  4  N.  H.  424 ;  Oilman  v.  Bidden^  5  id.  30 ; 
Downer  v.  Clement^  11  id.  40  ;  Howard  v.  Handy,  35  id.  315 ;  Devn^ 
ing  V.  Comings,  11  id.  474;  Green  v.  Croas^  45  id.  580;  Wheeler  v. 
Scully,  50  N.  Y.  667  ;  HdilU  v.  Dennis,  3  Johns.  Ch.  367;  Dustan  v. 
Huston,  15  Mete.  28 ;  Wilson  v.  Branch,  77  Va.  65  ;  S.  C,  46  Am. 
Rep.  709 ;  715 ;  Hall  v.  Bumstead,  20  Pick.  2. 

We  think  this  was  the  intention  of  the  legislature,  and  the  correct 
construction  to  give  the  statute. 

It  is  true  that  it  is  the  policy  of  the  law  to  guard  the  rights  of  minors, 
and  this  is  entitled  to  its  weight  in  the  construction  of  this  statute,  but 
it  is  also  true  that  it  is  the  policy  of  the  law  in  this  State  that  our  public 
land  records  shall  state  completely  and  truthfully  our  land  titles,  and 
this  is  also  entitled  to  its  weight.  It  may  be  that  the  construction  that 
would  make  the  plaintiffs  to  recover  would  not  harm  the  usefulness  of 
tlie  statute,  or  the  confidence  that  is  and  should  be  placed  in  the  relia- 
bility of  our  land  records  as  a  protection  against  latent  rights,  if  they 
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exist,  bnt  do  not  appear  of  record,  and  in  no  way  are  made  known  to 
the  public,  but  it  is  to  be  feared  that  it  would. 

The  case  at  bar  is  a  marked  instance  of  the  wron^,  if  not  the  fraud 
that  may  be  practiced  upon  innocent  purchasers  arising  from  such  a 
result,  and  to  what  extent  the  titles  to  other  lands  may  be  affected  in 
a  like  manner,  is  not  known. 

Oar  conclusion  is  that  the  plaintiffs  are  barred  by  the  foreclosure  of 
the  Williams  mortgage. 

Bill  dismissed. 

Blodgett,  J.,  did  not  sit ;  the  others  concurred. 


Castles  v.  Welch. 

July  81,  1885. 

Bastardy — How  par  a  Criminal  Proceeding. 

The  course  of  proceeding  in  bastardy  cases  is  so  far  criminaf,  that  the  warrant 
may  be  served  by  an  officer  authorized  to  serve  warrants  in  criminal  cases  ;  and 
the  defendant's  recognizance  for  his  appearance  at  court  should  be  tidcen  to  the 
State. 

Complaint  for  bastardy  returnable  before  the  police  court  of  Pem- 
broke. The  defendant  moved  there,  :and  seasonably*  renewed  the 
motion  here,  to  dismiss  the  complaint  because  it  was  served  by  a  police 
oflScer,  such  an  officer  having  no  authority  to  serve  the  process.  He 
also  moved  to  dismiss  the  complaint  because  the  police  court  exceeded 
its  authority  in  taking  the  recognizance,  it  having  been  taken,  as  in 
criminal  cases,  to  the  State.  Both  motions  were  overruled  and  the 
defendant  excepted. 

C,  A.  Gallagher^  for  plaintiff.  N,  E.  Martin^  A,  F.  Burbank^  for 
defendant. 

Smith,  J.  A  proceeding  under  the  bastardy  act  is  a  civil  suit. 
Marston  v.  Jenisa^  UN.  H.  156 ;  Harris  v.  County  of  Sullivan^  15 
id.  81 ;  Little  v.  Dickinaon,  29  id.  56 ;  Stokes  v,  Sanborn^  45  id.  274  ; 
Richmond  v.  Bowen^  54  id.  99.  But  the  forms  of  the  proceeding  are 
in  most  particulars  of  a  criminal  character.  ^'  It  is  founded  upon  a 
complaint  made  under  oath.  It  is  commenced  by  a  criminal  capias  or 
warrant.  ...  It  is  returnable  to  a  court  of  inquiry.  The  officer 
making  the  arrest  cannot  take  bail.  The  defendant  is  bound  to  answer 
instanter  upon  being  brought  before  the  magistrate ;  and  if  there  is 

Erobable  cause  for  prosecution,  he  is  bound  over  for  trial,  and  upon  his 
iilure  to  give  bonds  [recognize]  he  is  committed."  HiU  v.  WeUsy  6 
Pick.  104,  107;  Marston  v.  Jenness,  11  N.  H.  156, 160.  The  warrant 
18  made  returnable  in  the  county  in  which  the  offense  is  alleged  to  have 
been  committed,  or  in  which  the  respondent  resides,  and  unless  dis- 
charged he  is  bound  aver  for  trial  in  the  county  in  which  the  offense  is 
charged  to  have  been  committed.  Gen.  Laws,  chap.  84,  §§  1,  2.  The 
object  of  the  statute  is  to  cause  the  respondent  to  furnish  indemnity  to 
the  town  and  to  contribute  to  the  mother  of  the  child  for  its  support. 
The  course  of  the  procedure  in  the  police  or  justices'  court  is  so  far 
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criminal  that  the  warrant  may  be  served  bv  a  police  officer  authorized 
to  serve  warrants  in  criminal  cases.     Gen.  Laws,  chap.  254. 

The  recognizance  was  properly  taken  to  the  State.     The  secarity  is 
taken  for  the  appearance  of  tne  respondent  at  the  proper  court.    Stokes 
y.  Sanborn,  45  N.  H.  274,  277. 
'    Exceptions  overruled. 

Bingham,  J.,  did  not  sit ;  the  others  concurred. 


Csoss  V.  Cboss. 
July  31,  1885. 

MARRIAOB — COLLUSIVB  AGREEMENT  FOR  DIVORCE  —  MORTOAOB  TO  ^iCCRB  PaY- 

MSHT  OP  Money  to  Wife — Alimony — Effect  of  Adultery  of  Wife. 

A  iudgment  ordered  for  the  defendant  upon  an  agreed  statement  of  facts, 
wliich  3£owed  that  the  mortgage  in  suit  was  given  to  secure  the  payment  of  a 
sum  of  money  by  a  husband  to  his  wife,  under  a  collusive  agreement  for  obtain- 
ing a  divorce  in  her  favor,  is  not  conclusive  against  the  right  of  the  wife,  after 
such  divorce  has  been  decreed,  to  recover  alimony  from  the  husband.  Nor  is 
the  adultery  of  the  wife,  both  before  and  after  such  divorce,  a  legal  bar  to  the 
granting  of  alimony  upon  her  petition  subsequently  brought. 

Petition  for  alimony  filed  August  20,  1880.  Facts  found  by  a 
referee.  July  28,  1875,  the  parties  agreed  that  the  plaintiff  should 
have  $900  as  her  share  of  the  property,  and  on  that  day  the  defendant 
gave  to  one  Moore,  as  trustee,  nis  five  promissory  notes,  one  for  $100, 
payable  September  30,  1875,  and  four  of  $200  each,  payable  Septem- 
ber 30,  1876,  1877,  1878  and  1879,  with  a  mortgage  of  his  farm  to 
secure  them.  July  31,  1875,  the  plaintiff  filed  her  libel  charging 
extreme  cruelty,  but  containing  no  prayer  for  alimony,  and  at  the 
Aug^ust  term,  1875,  a  divorce  was  decreed  to  her  for  that  cause. 

The  defendant  paid  the  first  note  but  refused  to  pay  the  second. 
Moore  assigned  the  notes  and  mortgage  to  the  plaintiff,  who,  January 
13,  1S77,  brought  a  writ  of  entry  against  the  defendant  and  one  Heath 
for  the  mortgaged  land.  The  declaration  was  in  common  form,  mak- 
ing no  mention  of  th^  mortgage.  In  this  suit,  upon  an  agreed  state- 
ment of  facts,  stating  among  other  things  that  a  part  of  the  considera- 
tion of  the  above-named  agreement  ana  notes  was  "  that  the  plaintiff 
should  bring  a  libel  for  divorce  against  the  defendant,  on  the  ground 
of  extreme  cruelty,  and  that  the  defendant  should  accept  service  of  the 
libel  and  make  no  defense."  Judgment  was  rendered  for  the  defend- 
ant by  order  of  the  law  court  —  58  N.  H.  373  —  at  the  August  term, 
1878.  The  defendant  contended  that  this  judgment  was  conclusive 
that  the  divorce  was  obtained  by  collusion,  bnt  the  referee  ruled  that  it 
was  not  conclusive  in  this  proceeding,  and  subject  to  the  defendant's 
exception,  heard  the  evidence  and  finds  that  there  was  no  agreement 
that  the  plaintiff  should  bring  a  libel  for  divorce,  or  that  the  defend- 
ant should  accept  service,  or  that  he  should  not  resist  a  libel  if  brought, 
and  in  substance  that  there  was  no  collusion  between  the  parties. 

The  defendant  introduced  evidence  before  the  referee  tending  to 
show  that  the  plaintiff  was  guilty  of  adultery  both  before  and  after 
the  decree  of  divorce,  but  the  referee  made  no  finding  upon  that  ques- 
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lion.  The  defendant  moved  that  the  report  be  recommitted  to  the 
referee  with  instructions  to  make  a  finding.  The  conrt  held  that  adul- 
tery committed  by  the  plaintiff  either  before  or  after  the  decree  is  not 
a  l^  to  this  petition,  and  being  of  the  opinion  and  finding  upon  all 
the  facts  and  circumstances  reported  by  tne  referee,  and  the  lurther 
fact  of  adultery,  assuming  it  to  be  established,  that  the  prayer  of  the 
petition  ought  to  be  granted,  denied  the  motion,  and  tne  defendant 
excepted. 

Bingham^  MiteheUs  cfe  JBacheUor^  for  plaintiff.  Zadd  cfe  Fletohery 
for  deiendants. 

GukBK,  J.  Cross  V.  Oross^  68  N.  H.  373,  was  a  writ  of  entry,  and 
the  matter  in  issue  was  the  title  to  the  demanded  premises,  which 
depended  upon  the  validity  of  the  plaintiff's  notes  and  mortgage. 
Upon  an  agreed  statement  of  facts  that  the  notes  and  mortgage  were 
made  in  pursuance  of  a  collusive  agreement  for  obtaining  a  divorce,  it 
was  held  that  the  notes  and  mortgage  were  illegal  and  void,  and  the 
defendant  had  judgment. 

This  petition  is  a  proceeding  for  alimonj,  and  the  matter  in  issue  is 
whether  the  plaintiff  is  entitled  to  a  share  of  the  property.  The  cause 
of  action  and  the  matter  in  controversy  are  not  the  same  as  in  the 
former  action,  and  the  former  judgment  is  neither  a  bar  to  the  plaintiff's 
rif^ht  of  recovery  in  this  proceeding,  nor  is  it  conclusive  that  the 
divorce  was  obtained  by  collusion.  A  former  judgment  is  conclusive 
only  as  to  facts  in  issue;  It  is  not  conclusive  as  to  facts  which  are 
mereW  evidence.  MetcalfY,Gihnorey  61 N.  H.  174, 187 ;  King  v.  Chase^ 
15  id.  9.  The  referee  now  finds  that  the  assumed  statement  of 
facts  in  the  former  trial  were  erroneous,  and  that  there  was  in  fact  no 
collusion  between  the  parties  in  obtaining  the  divorce,  and  the  evi- 
dence was  properly  received. 

There  is  no  question  as  to  the  power  tx)  grant  alimony  in  this  case. 
Upon  proper  application  and  notice  the  court  may  revise  and  modify 
any  order  made  and  make  such  new  orders  as  may  be  necessarv  respect- 
ing alimony.  Gen.  Laws,  chap.  182,  §  15;  Ela  v.  JEla,  61  N.  H.  116, 
121,  cas^  cited.  Adultery  committed  by  the  plaintiff  before  or 
after  the  decree  of  divorce  is  not,  as  matter  of  law,  a  bar  to  this  peti- 
tion. The  plaintiff  may  have  earned  the  property,  and  justice  may 
require  a  division  of  it,  although  both  parties  are  corrupt.  Whether 
the  plaintifi  is  entitled  to  alimony  19  a  question  of  fact. 

Exceptions  overruled. 

Oabpjbhtbb,  J.,  did  not  sit ;  the  others  concurred. 


Kennabd  v.  Kbnnard. 

July  81,  1886. 

Wnx — Probate  of  m  Sister  State—  Effect  in  this  State. 

A  copj  of  a  wiU  execated  and  proved  according  to  the  laws  of  another  State 
may  be  filed  here  with  a  copy  of  its  probate,  and  will  then  have  the  same  effect 
in  the.  disposition  of  proper^,  both  real  and  personal,  sitoated  in  tliis  State  as 
thoag^h  it  had  been  execated  fuid  proved  according  to  the  laws  of  this  State. 

YcQu  n.— 6 
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Bvtoekcb^Peoop  op  Law  op  another  State— Lawyer  mat  Testipt. 

The  testimony  of  a  lawyer  of  another  State  is  admissible  to  prove  the  laws  of 
that  State.  * 

Kbal  Estate  —  Distinction  between  Vested  and  Continoent  Remainders. 

It  is  the  present  right  of  future  enjoyment  whenever  the  possession  becomes 
vacant,  and  not  the  certainty  that  the  possession  will  become  vacant  before  the 
estate  limited  in  remainder  determines,  which  distinguishes  a  vested  from  a  con- 
tingent remainder. 
Will  —  Rule  op  Interpretation. 

The  interpretation  of  a  will  is  the  ascertainment  of  the  testator's  intention. 
i  HaU  V.  Nute,  88  N.  H.  43^,  and  Hayet  v.  Tabor,  41  id.  5^1,  criticised  and  quaU. 

^         fied. 

Appeal  from  a  decree  of  the  jad^  of  probate  for  the  filing  and 
reeoraing  of  a  copy  of  the  will  of  Manning  Kennard,  deoeased,  and 
of  the  probate  of  the  same  in  Pennsylvania,  apon  the  application  of 
Yirmnia  Kennard,  widow  and  legatee  ander  said  wiH  Facts  found 
by  tne  court.  Manning  Kennard  resided  at  Florence,  Italy,  at  the 
time  of  his  death  in  December,  1873.  He  left  a  will  whereby  he  gave 
all  his  property,  real  and  personal,  to  his  wife  the  appellee,  to  hold 
for  her  own  nse  forever.  The  will  was  executed  in  Florence,  and  was 
attested  by  but  two  subscribing  witnesses. 

To  show  the  interest  of  the  appellee  under  the  will  of  Manning 
Kennard,  a  copy  of  the  will  of  James  Kennard  was  admitted  in  evi- 
dence, subject  to  exception.  The  will  of  James  Kennard  is  as  fol- 
lows :  "  I,  James  Kennard,  of  Portsmouth,  in  the  county  of  Rocking- 
ham, ...  do  make,  publish  and  declare  this  my  last  will  and 
testament,  in  manner  and  form  following :  First.  I  give  and  bequeath 
to  executors  hereinafter  named,  to  be  held  by  them  in  trust  for  the 
following  purposes :  All  my  Rockingham  Bank  stock,  consisting  of 
two  hundred  and  twenty  six  shares,  two  hundred  and  twenty -five  shares 
of  which  stand  in  the  name  of  Manning  Kennard  of  Philadelphia,  the 
remaining  one  share  in  my  own  name.  I  also  give  and  bequeath  to 
mv  executors  to  be  held  by  them  in  trust  for  the  following  purpose : 
All  my  land  in  Austin  street,  together  with  my  dwelling-house.  No.  9 
thereon,  with  all  the  furniture  therein,  which  is  not  to  be  sepai^ated 
from  the  house  except  by  consent  of  all  parties  interested,  all  the  divi- 
dends or  interest  that  may  accrue  on  the  two  hundred  and  twenty-six 
shares  of  Rockingham  bank  stock,  after  paying  the  taxes  thereon,  to 
be  paid  over  to  my  beloved  wife  Frances  6.  Kennard  during  her  natural 
life  or  widowhood,  the  house,  f uniiture  and  land  above  named,  to  be 
also  for  her  only  use  and  benefit,  she  paying  the  taxes  thereon  during 
her  life  or  while  she  remains  my  widow.  At  her  decease  or  marriage, 
the  whole  of  the  Rockingham  bank  stock,  house,  furniture  and  land, 
before  named,  is  to  revert  to  my  heirs,  as  follows :  To  my  son  Manning 

Kennard  fifty  shares  Rockingham  bank  stock The 

house,  furniture  and  land,  before  named,  together  with  all  the  rest  and 
residue  of  my  estate,  personal,  real  or  mixed,  to  be  equally  divided 
between  my  four  children  or  their  heirs. 

The  appellants  contend  that  Manning  Kennard  took  nothing  under 
the  will  of  James  Kennard,  because  Frances  B.  Kennard  survived  him. 
Other  exceptions  are  shown  by  the  opinion  of  the  court. 
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James  W.  Emery  and  Wm,  R,  RoUmSy  for  appellants.  Fririk  dk 
Batchdder  (wiA  whom  was  Lincoln  X.  Eyre^  of  Pennsylvania),  for 
appellee. . 

Alleit,  J.  Several  reasons  of  appeal  from  the  decree  of  the  pro- 
bate eoort,  allowing  a  copy  of  Manning  Eennard's  will,  with  a  copj 
of  the  probate  bj  £e  orpnans'  conrt  oi  Philadelphia,  to  be  filed,  are 
assignea. 

'nie  first  reason,  that  of  want  of  domicile  of  the  testator  in  Phila- 
delohia,  bein^  fonnd  against  the  appellants,  cannot  prevail. 

The  second  reason  is,  that  the  will  was  not  execated  according  to  the 
laws  of  New  Hampshire,  in  that  the  execution  of  the  will  was  in  the 
presence  of  only  two  witnesses,  who  subscribed  their  names  to  the 
attestation.  The  provisions  of  the  statute,  permitting  a  copy  of  a  will 
with  its  probate  made  in  another  State  to  be  filed,  do  not  require  the 
execution  of  the  will  to  be  according  to  the  laws  of  this  State,  out  onlv 
according  to  the  laws  of  the  State  where  probate  of  the  original  will 
has  been  made.  Ghn.  Laws,  chap.  194,  §  12.  The  will  was  executed 
and  proved  according  to  the  laws  of  Pennsylvania,  where  the  domicile 
of  the  testator  was.  The  testimony  of  two  witnesses,  experienced 
lawyers  of  Philadelphia,  was  competent  to  prove  what  the  law  of  that 
place  was  upon  the  subject  of  executing  and  proving  wills — Rickard  v. 
Bailey,  26  N.  H.  152,  169,  170,  171,  and  cases  cited ;  and  their  testi- 
mony accords  with  the  published  statutes  and  judicial  decisions  of  that 
State.  Laws  of  Penn.,  1833,  249,  §  6  ;  Purdon's  Dig.,  1872,  1474, 
§  6.  The  existence  or  non-existence  of  a  foreign  law  is  a  question  of 
fact,  and  the  law  of  Pennsylvania  having  been  found  upon  competent 
evidence  to  be  as  claimed  by  the  plaintiff,  that  finding  is  conclusive. 

Another  reason  of  appeal  is,  that  no  duly  authenticated  copy  of  the 
will  and  probate  was  presented  at  the  probate  court  here.  The  evi- 
dence was  that  the  record,  of  which  a  copy  is  produced,  is  the  only 
record  kept  of  the  probate  of  wills  in  Pennsylvania.  The  papers  pro- 
duced were  a  copy  of  the  will,  the  affidavits  of  witnesses  to  the  genu- 
ineness of  the  signatures  of  the  testator  and  the  witnesses  to  the  will, 
and  the  certificate  of  the  register  of  wills  te  its  due  allowance  in  the 
orphans'  court.  These  were  duly  attested  by  the  register,  and  the  seal 
of  the  coutt  was  attached,  with  the  certificate  of  the  presiding  judge 
to  the  official  character  of  the  attesting  officer,  and  that  his  attestation 
was  in  due  form.  The  copies  were  copies  of  tiie  only  record  kept,  and 
were  authenticated  according  to  law.     TJ.  S.  Rev.  Stat.,  §  905. 

The  remaining  reason  of  appeal  is  that  the  copies  are  filed  with  a 
view  of  transmitting  title  to  real  estate  in  New  Hampshire,  and  the 
will  not  being^  executed  according  to  the  laws  of  this  State  cannot  have 
that  effect.  The  law  in  general  is,  that  real  estate  is  transmitted  accord- 
ing to  the  law  of  the  State  or  country  where  it  is  situated.  Until  1868, 
to  enable  one  interested  in  a  will  te  produce  and  file  a  copy  with  a  copy 
of  its  allowance  in  court,  and  make  it  effective  to  operate  upon  prop- 
ertj  situated  here,  the  will  must  have  been  executed  according  to  the 
laws  of  New  Hampshire.  Rev.  Stat.,  chap.  157,  §  13;  Comp.  Stat., 
dbap.  166,  §  13 ;  Gen.  Stat.,  chap.  175,  §  13.     In  that  year —  Laws  of 
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1868,  chap.  1,  §  50  —  it  was  enacted  that  a  copy  of  any  will  executed  out 
of  the  State  and  allowed  in  a  court  with  probate  powers,  in  any  other 
State  or  country  according  to  the  laws  thereof,  on  the  application  of  any 
person  interested,  may,  with  a  copy  of  the  probate,  be  decreed  to  be 
nled  in  the  probate  omce  of  any  county  where  there  is  property  upon 
which  the  will  may  operate,  and  the  decree  shall  have  the  same  effect 
as  if  the  will  were  executed  according  to  the  formalities  required  by  the 
laws  of  this  State.  Gen.  Laws,  chap.  194,  §  13.  Under  that  statute, 
if  the  applicant,  Virginia  Kennard,  had  any  interest  in  the  will  of 
Manning  Kennwxl,  a  copy  of  it  duly  proved  in  Pennsylvania,  the  State 
of  his  domicile,  was  properly  decreed  to  be  filed,  and  that  being  done  it 
operates  to  transmit  real  estate  situated  in  Rockingham  county  as  effect- 
ively as4f  it  had  been  executed  in  the  presence  of  three  witnesses,  accord- 
ing to  the  requirements  of  the  New  Hampshire  statute  of  wills. 

The  defendants  who  take  this  appeal  claim  that  Virginia  Kennard, 
the  plaintiff,  has  no  interest  in  the  will  of  her  husband,  Manning  Ken- 
nara.  By  the  tertns  of  that  will  the  testator  gave  all  his  property,  real 
and  personal,  to  the  plaintiff.  If  there  was  any  property  upon  which 
the  will  would  operate  iu  New  Hampshire,  it  came  to  Manning  Ken- 
nard through  the  will  of  his  father,  James  Kennard,  and  is  situated  in 
Rockingham  county. 

James  Kennard,  by  his  will,  gave  his  property,  consisting  of  bank 
stock,  furniture  and  a  house  and  land  in  Portsmouth,  to  his  executors 
to  be  held  by  them  in  trust,  for  the  use  and  benefit  of  his  wife,  Frances 
B.  Kennard,  during  her  natural  life  or  widowhood,  and  at  her  decease 
or  re-marriage  to  revert  to  his  heirs,  fifty  shares  of  bank  stock  and  an 
equal  fourth  part  of  the  furniture,  house  and  land  and  other  property, 
being  desi^ated  as  the  share  of  his  son.  Manning  Kennard.  James 
Kennard  died  in  1856  and  his  widow  never  re-married.  She  enjoyed 
the  use  and  income  of  all  the  property  named  in  her  husband's  will 
until  her  death  in  1882.  She  survived  Manning  Kennard,  who  died 
in  1873.  It  is  claimed  by  the  defendants  that  the  interest  in  the  share 
of  his  father's  estate  designated  for  him  never  vested,  and  he  having 
died  before  the  life  estate  of  Frances  B.  Kennard  terminated,  nothing 
of  that  share  was  transmitted  by  his  will.  The  bequest  of  the  pei-sonai 
estate  by  limitation  over,  after  the  use  for  life  by  Frances  B.  Konnard, 
is  supported  in  the  nature  of  an  executory  devise  —  Ladd  v.  Harvey^ 
21  N.  H.  514;  and,  as  a  bequest  to  Manning  Kennard,  to  come  into 
enjoyment  at  a  future  day,  vested  immediately  on  the  death  of  the 
testator.  Brown  v.  Broioii^  44  N.  H.  281.  The  fifty  shares  of  bank 
stock  and  a  fourth  part  of  the  furniture  and  other  personal  property, 
if  any,  passes  by  the  will  of  'Manning  Kennard  to  tne  plaintiff  as  his 
sole  legatee. 

In  the  devise  of  the  real  estate,  the  limitation  over,  by  way  of 
remainder  to  Manning  Kemiard  and  others,  created  a  vested  remainder, 
if  Manning  Kennard,  then  living,  had  an  immediate  right  to  the  pos- 
session of  the  estate  designated  to  him  upon  the  ceasing  of  the  prior 
estate.  The  prior  estate  would  terminate,  at  all  events,  upon  the  death 
of  the  life  tenant,  an  event  certain  to  happen,  and  the  time  for  coming 
to  enjoyment  of  the  estate  being  fixed  by  an  event  certain,  the  right  of 
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enjoyment,  by  a  person  then  in  being,  immediately  upon  the  oocnrrence 
of  the  event  and  the  termination  of  the  prior  estate,  was  established. 
It  was  not  necessary  to  vesting  the  remainder  that  Manning  Kennard 
shoald  survive  the  first  taker. 

It  is  the  present  right  of  future  enjoyment  whenever  the  possession 
becomes  vacant,  and  not  the  certainty  that  the  possession  wul  become 
vacant  before  the  estate  limited  in  remainder  determines,  tiiat  distin- 
gaishes  a  vested  from  a  contingent  remainder.  When  the  event  on 
which  the  preceding  estate  is  limited  must  happen,  and  when  also  it 
may  happen,  before  the  expiration  of  the  estate  limited  in  remainder, 
the  remainder  is  vested.  4  Kent,  202,  203 ;  2  Wash.  Keal  Prop.  228 ; 
Jarm.  Wills,  chap.  25,  §  1,  and  cases  cited.  The  provision  that  the 
life  estate  should  terminate  on  the  marriage  of  the  life  tenant  did  not 
prevent  the  remainder  from  vesting.  For  as  that  estate  would  ter- 
minate at  all  events  with  the  death  of  Francis  B.  Kennard,  the  uncer- 
tain contingency  of  her  marriage  prior  to  that  time,  if  at  all,  could  not 
change  the  character  of  the  remainder  from  a  vested  to  a  contingent 
one ;  for  in  any  event  the  ulterior  estate  would  come  in  on  the  death 
of  the  life  tenant,  and  by  the  terms  of  the  devise,  the  same  person 
would  take  the  estate  on  the  marriage  of  the  life  tenant.  2  Jarm.  Wills, 
414, 415 ;  2  Redf .  WiUs,  596,  697 ;  Farmers'  Bank  v.  Hoof,  4  Cranch 
C.  C.  323  :  Chappd  v.  Avery,  6  Conn.  31 ;  Ferson  v.  Dodge,  23  Pick. 
287 ;  Biddies  Appe^,  69  Penn.  St.  190. 

In  the  construction  of  the  devise  the  rule  of  interpretation  is  the  as- 
certainment of  the  testator's  intention.  Bice  v.  Society,  66  N.  11.  191, 
197,  198,  203 ;  Brovm  v.  BarUett,  58  id.  511 ;  WUldns  v.  Ordway, 
59  id.  378;  KimbaU  v.  Lancaster,  60  id.  264;  Sanborn  v.  Samr 
tfom,  61  id.  That  intention  is  gathered  not  only  from  the  words  of 
the  devise,  but  as  well  from  the  language  of  the  whole  will,  from  the 
relations  of  the  testator  to  the  persons  who  are  the  objects  of  his  bounty 
and  from  surrounding  circumstances.  The  old  and  arbitrary  method 
of  always  giving  to  certain  words  and  phrases  a  technical  and  fixed 
meaning  despite  the  intention  of  the  testator  —  HolTnea  v.  Cradock,  3 
Ves,  317  —  and  of  always  making;  the  application  of  artificial  rules  Ae 
test  of  construction  —  Scott  v.  CnamherlayTie,  3  Ves.  302;  Martin  v. 
HoUfate,  L.  R.,  1  Eng.  &  Ir.  App.  175  —  have  often  led  to  gross  injus- 
tice and  the  breaking  of  wills,  and  do  not  now  prevail.  The  more 
liberal  and  natural  rule  and  one  which  makes  the  ascertainment  of 
the  testator's  intention  the  paramount  test  of  accuracy  in  interpreta- 
tion is  now  more  generally  applied.  PearaaU  v.  Simpson,  15  Ves. 
29;  Leake  v.  BoKnson,  2  Mer.  363,  386;  Leeming  v.  Sherratt,  2 
Hare,  14 ;  Thompson  v.  Thxnapson,  28  Barb.  432 ;  Wriqhi  v.  Miller, 
8  N.  Y.  « ;  Boome  v.  PhiUips,  24  id.  463 ;  Letchwortks  Appeal,  30 
Penn.  St.  175;  Ch>es^  Appeal,  87  id.  362;  Dmgley  v.  Di/ngley,  6 
Mass.  637;  Fumess  v.  lox,  1  Gush.  134;  Fldridge  v.  Eld/ridge,  9 
id.  516 ;  Fay  v.  SyVoester,  2  Gray,  171 ;  BaHon  v.  Bigelow,  4  id. 
353 ;  Childs  v.  Bwsell,  11  Mete.  16 ;  Thorp  v.  WiUiams,  2  Conn. 
98 ;  Cooper  v.  Heptrwm,  15  Gratt.  661 ;  TTwmpson^s  Lessee,  6  Ohio 
fit.  480^  Lenton  v.  Boyd,  19  id.  19 ;  Branson  v.  HiU,  31  Md.  181  j 
Taylor  v.  Plaine,  id.  168 ;  Gla^h  v.  Tennison,  33  id.  85  ;  1  Redf.  Wilk, 

Digitized  by  VjOOQIC 


38  The  Eastern  Reporter.  [N.  H. 


2  id.  619;  1  Jarm.  Wills,  748  and  note;  2  id.  436;  2  Wash. 
Real  Prop.  227 ;  2  Cruise  Dig.  203.  In  doubtful  cases  a  construction 
is  favored  that  gives  a  vested  rather  than  a  contingent  interest,  and  ex- 
cept the  contrary  appears  in  clear  and  unmistakable  terms,  it  will  be 
presumed  that  the  testator  intended  to  dispose  of  his  whole  estate  by 
the  will.  It  is  plain  from  the  terms  of  his  will,  that  James  Kennard 
never  intended  or  contemplated  leaving  a  part  of  his  estate  to  lapse  by 
reason  of  a  doubtful  contmgency,  or  tor  want  of  more  express  words 
indicating  that  the  remainder  created  by  the  devise  should  rest  at. once 
on  the  death  of  the  testator.  The  intention  is  as  manifest  that  Man- 
ning Kennard  should  enjoy  the  estate  designated  for  him  after  the  ter- 
mination of  the  widow's  prior  estate,  as  that  the  widow  should  enjoy 
the  use  and  income  of  the  estate  given  to  trustees  for  her  benefit  dur- 
ing life  or  widowhood.  It  is  as  if  James  Kennard  had  given  the  whole 
estate  to  Manning  and  his  other  children  subject  to  the  widow's  enjoy- 
ment of  the  use  for  life,  or  so  long  as  she  might  remain  unmarried. 
Looking  at  the  terms  of  the  devise  and  the  intention  of  the  testator  as 

father^  therefrom,  the  only  conclusion  that  can  be  reached  is,  that  the 
evise  to  Manning  Kennard  in  remainder,  after  the  satisfaction  of  the 
prior  interest  to  Francis  B.  Kennard,  is  a  vested  remainder,  and  the  es- 
tate so  devised  is  transmitted  by  Manning  Kennard's  will. 

The  case  of  HaU  v.  Nuts^  38  N.  H.  422,  followed  by  Eaye%  v. 
Tabor ^  41  id.  521,  is  cited  as  authority  against  the  view  here  ex- 
pressed. To  the  extent  that  these  cases  substitute  an  arbitrary  and 
nxed  rule  of  interpretation  for  one,  which  makes  the  ascertainment  of 
the  testator's  intention  the  guide  in  construction,  they  are  overruled. 
Upon  the  rule  of  testamentary  interpretation  established  in  this  State, 
it  is  immaterial  whether  the  doctrine  of  remainders  is  correctly  or  in- 
correctly applied  in  HaU  v.  Nv/te^  and  Hayes  v.  Tabor,  Whatever  that 
doctrine  may  be  and  however  it  may  be  applied,  it  does  not  set  aside 
the  supreme  rule  that  the  interpretation  of  a  will  is  the  ascertainment 
of  the  testator's  intention.  If  it  upholds  the  intention  disclosed  hj 
the  terms  of  the  will  in  this  case  it  is  useless ;  if  it  does  not  uphold  it 
it  is  equally  useless,  as  it  cannot  break  the  will 

Decree  aflSrmed. 

Olark,  J.,  did  not  sit ;  the  others  concurred. 
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COURT  OF  APPEALS  OF  NEW  TORE. 


In  the  Matter  of  Valkntine. 
October  6,  1886. 

Practice — Subbooatb'b  Findings  of  Fact  —  When  not  Rbvibwablb  in  this 
CouKT— ExcBPTiONS  TO  EVIDENCE — CoDE  Civ.  Proc.,  §§  1837.  2545. 

A  surrogate'tf  deciaions  upon  questions  of  fact  if  there  is  any  evidence  to  sus- 
tain him.  although  reviewable  at  general  term,  is  not  reviewable  here. 

George  Hill  &  WUliam  FtJlerton,  for  appellant.  Horace  Secor^ 
Jr,j>^OT  respondents. 

Bapallo,  J.  The  decisions  of  the  surrogate  upon  the  questions  of 
fact  involved  in  this  case,  although  reviewable  in  the  supreme  court, 
are  not  reviewable  in  this  court,  provided  there  is  any  evidence  to 
8npjx)rt  his  findings.  Code  Civ.  Proc.,  §  1337 ;  In  re  Will  of  Ross,  87 
N.  1 .  514.  The  proceedings  and  testimony  before  the  surro^te  show 
that  the  principal  witnesses  on  the  part  of  tne  petitioner  testihed  under 
the  influence  of  a  very  bitter  feehng  toward  the  appellant.  Much  of 
the  evidence  is  very  highly  colored,  and  in  some  respects  greatly  ex- 
aggerated. It  is  alleged  on  the  psurt  of  the  appellant  that  this  pro- 
ceeding was  instituted  and  prosecuted  rather  to  gratify  the  ill-feeling  of 
those  members  of  the  appellant's  family  who  have  promoted  it,  ana  to 
inflict  pain  upon  the  appellant,  than  with  a  view  to  benefit  the  infant. 
It  may  be  that  this  allegation  is  not  unfounded,  still  even  if  established 
it  IB  not  sufficient  to  give  this  court  jurisdiction  to  re-examine  the 
questions  of  fact  where  there  is  any  evidence  to  sustain  the  conclusion 
reached  in  the  courts  below.  We  have  carefully  examined  the  testi- 
mony, and  are  unable  to  say  that  it  is  so  destitute  of  evidence  in  sup- 
port of  the  findings  of  the  surrogate  as  to  justify  us  in  reversing  them. 
Various  exceptions  were  taken  to  rulings  of  the  surrogate  on  questions 
of  evidence,  and  to  his  findings  and  refusal  to  find,  but  none  of  them 
are,  in  our  judgment,  sufficiently  well  founded  and  material  to*  author- 
ize a  reversal  oi  the  decree.  Code  Civ.  Proc,  §  2545.  We  think  that 
the  award  of  costs  against  the  appellant  personally  was  erroneous. 
The  proceeding  was  ostensibly  for  the  benefit  of  the  infant.  The  peti- 
tion alleged  that  he  was  without  a  legal  guardian,  and  prayed  that  some 
person  other  than  his  mother  be  appointed  guardian  of  his  person. 
The  mother  was  cited  because  she  was  prima  facie  entitled  to  the 
custody  of  the  infant,  but  she  was  not  a  party  to  the  proceeding  in 
BQch  a  sense  as  to  subject  her  to  liability  for  the  costs.  The  judgment 
of  the  general  term  should  be  so  modified  as  to  reverse  that  part  of 
the  surrogate's  decree  which  awards  costs  against  the  appellant,  and 
afBrm  it  in  other  respects  without  costs  in  this  court  to  either  party. 

All  concur. 
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JSoBNTLltIN  V.  BbAM.* 

October  6,  1885. 

Dbed— TO  Husband  ahd  Wipb— Tknancy  bt  Bntibbtt. 

Under  a  conveyance  to  hofiband  and  wife  tliej  take  as  tenants  by  the  entirety 
and  on  the  death  of  either  the  survivor  takes  the  whole  estate,  f  BerUes  v. 
Nunan,  92  N.  Y.  152;  S.  C,  44  Am.  Rep.  861,  foUowed. 

Appeal  from  judgment  of  the  general  term  of  New  York  superior 
court,  affirming  a  judgment  directmg  the  sale  of  certain  premises. 

The  action  was  brought  to  partition  the  premises  mentioned  in  the 
.complaint.  In  the  year  1878,  the  premises  were  conveyed  to  Jacob 
Bram  and  Babeta  Bram  his  wife,  although  that  fact  was  not  mentioned 
in  the  conveyance ;  thereafter  Babeta  Bram  conveyed  one  individual 
half  of  said  premises  to  the  plainti^,  and  after  said  last  mentioned  deed 
had  been  recorded,  said  Jacob  Bram  and  Babeta  Brahi  conveyed  said 
premises  to  the  defendant  George  Adam  Bram,  whose  deed  was 
recorded  before  the  commencement  of  this  action. 

Damd  Gerher,  for  appellants.     H.  M.  Oescheidt^  for  respondent. 

Rapallo,  J.  This  case  is  control!^  by  the  decision  in  Bertles  v. 
Nwnan,  92  N.  Y.  152 ;  S.  C,  44  Am.  Rep.  361.  The  common-law 
rule,  that  when  land  is  conveyed  to  husband  and  wife  they  do  not 
take  as  tenants  in  common,  or  as  joint  tenants,  but  each  becomes  seized 
of  the  entirety,  J3^  toutBxid  not  per  my ,  and  that  on  the  death  of  eithw 
the  whole  survives  to  the  other,  was  held  in  that  case  to  be  still  subsisting 
in  this  State,  notwithstanding  the  acts  in  relation  to  married  women, 
The  act  of  1880,  chap.  472,  which  allows  husband  and  wife  to  make  divi- 
sion between  themselves  of  lands  thus  held,  was  before  us  in  that  case, 
but  was  not  regarded  as  abrogating  the  former  rule.  At  all  events  it 
could  not  aSect  the  title  in  question  in  this  action  as  the  conveyance  to 
Jacob  Bram  and  his  wife  was  made  in  1878.  The  seizin  of  the  entirety 
by  each  and  the  right  of  survivorship  could  not  be  divested  by  a  subse- 
quent statute,  as  those  rights  vested  by  virtue  of  the  grant  and  not  of 
mere  succession.  The  act  of  1880  could  not,  therefore,  so  operate  as  to 
authorize  cither  the  husband  and  wife  separately  to  convey  to  a  third 
party.  The  deed  executed  hj  Mrs.  Bram  to  the  plaintiff  conveyed  no 
title  and  he  could  not  maintain  an  action  for  partition.  The  exceptions 
to  the  conclusions  of  the  referee  to  the  contrary  are  well  taken  and 
require  a  reversal  of  the  judgment.  It  is  unnecessary  to  discuss  the 
extraneous  questions  raised  in  the  respondent's  points  as  to  the  circum- 
stances attending  the  purchase  of  the  property.  Judgment  reversed 
and  new  trial  ordered,  costs  to  abide  the  event. 

All  concur.  , 

♦Reversing  49  N.  Y.  Super.  Ct.  Rep.  476,  which  affirmed  63  How.  Pr.  240. 
f  See  MarSury  v.  OoU  (41  Md.  402),  88  Am.  Rep.  266 ;  ffulOt  v.  Inlow  (57  Ind.  413), 
26  Am.  Rep.  64. 
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Hebrew  Free  School  Association  op  the  Oitt  of  New  York  v. 
Mayor,  etc.,  of  New  York. 
October  6,  1885. 
Taxation— Act  1852,  Chap.  283  —  Exkmptionb- 

In  an  action  broaght  nnder  act  1852,  chapter  282,  to  declare  void,  taxes  levied 
on  a  lot  and  bailding  occupied  hj  plaintiff,  if  it  appear  that  Mud  propert74s  not 
exclosiyelj  that  of  plaintiff,  the  action  must  faU. 
Estoppel  —  Mxtst  be  Pleaded, 

To  make  a  judgment  effectual  as  an  estoppel,  it  must  be  pleadea. 

D.  J.  Dearly  for  appellants.    JUyer  S.  laaaosy  for  respondent. 

Rapallo,  J.  The  act  of  1852,  chap.  2S2,  provides  that  the  exemp- 
tion of  school-houses  and  seminaries  of  learning  from  taxation,  nnder 
the  Revised  Statates,  "  shall  not  apply  to  any  such  building  or  prem- 
ises in  the  city  of  New  York  unless  the  same  shall  be  exclusively 
used  for  such  purposes  and  exclusively  the  property  of  a  religious 
society  of  the  JSTew  York  Public  School  Society."  The  lot  upon 
which  the  school-house  occupied  by  the  plaintiff  is  situated  is  not 
exclusively  the  property  of  the  plaintiff,  but  is  owned  in  fee  by 
Hannilton  Fish.  Neither  does  the  record  nor  the  evidence  in  this  case 
show  that  the  plaintiff  is  the  owner  of  the  building.  All  that  is  dis- 
closed upon  the  subject  by  the  evidence  is,  that  by  indenture  of  lease, 
dated  October  18,  1864,  Hamilton  Fish  demised  to  Joseph  Meyer 
the  premises  in  question  for  the  term  of  twenty-one  years  from  the  1st 
of  November,  1864,  at  the  annual  rent  of  $225,  the  lessee  covenanting 
to  pay  all  taxes  and  assessments  which  should  be  imposed  on  the  de- 
mised premises  during  said  term,  which  lease  was  subsequently  assigned 
to  the  plaintiffl  The  entire  lease  is  not  set  forth  in  the  printed  case, 
and  it  does  not  even  appear  that  it  contains  any  covenant  on  the  part 
of  the  lessor  to  pav  for  the  buildings  or  renew  the  lease.  As  the  case 
stands  before  us,  the  plaintiff  is  simply  the  lessee  of  the  premises  upon 
which  the  tax  was  levied,  the  fee  bemg  in  Hamilton  Fish,  who  is  assess- 
able therefor  as  owner.  It  is  not  necessary,  therefore,  to  pass  upon 
the  question  whether  the  plaintiff  is  a  religions  society  within  tli^  mean- 
ing of  the  act  of  1852.  It  is  a  sufficient  answer  to  this  action  that  the 
real  estate  taxed  is  not  exclusively  the  property  of  the  plaintiff,  the  fee 
being  in  an  individual  and  liable  to  taxation.  This  action  is  brought 
to  declare  void  the  taxes  levied  on  said  lot  and  building  for  the  years 
1866,  1867  and  1868.  It  is  alleged  in  the  plaintiff's  points,  and  appears 
from  the  report  in  4  Hun,  446,  that  in  an  action  brought  by  the  same 
plaintiff  against  the  same  defendant  to  annul  the  taxes  levied  on  the 
same  premises  in  the  years  1869  and  1870,  judgment  was  rendered  in 
November,  1874,  declaring  the  premises  to  be  exclusively  the  property 
of  a  religious  society  exempt  from  taxation. .  The  opinion  of  the  gene- 
ral term  affirming  that  judgment  was  adopted  as  the  opinion  of  the  court 
in  the  present  case  and  covers  all  the  claims  made  by  the  plaintiff.  That 
judgment  was  not,  however,  pleaded  as  an  estoppel  or  given  in  evidence 
in  the  case  brfore  us,  and  its  effect  cannot  therefore,  be  now  considered. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  costs  to 
abide  the  event. 

All  concur. 
You  DL—  6 


Digitized  by 


Google 


42  The  Eastkbn  Reporter.  [N.  Y. 

CoRKiNGS  V.  State  op  New  York. 

October  6,  1885. 

Statute  of  Limitatioks  —  Claim  Against  State  —  Const.,  Art.  7,  §  14  — 
Acknowledgment  of  Liabilitt. 

When  the  State,  to  a  just  claim,  has  no  better  or  other  defense  than  the  stat- 
^  ate  of  limitations,  it  should  at  least,  both  upon  the  law  and  the  facts,  establish 
that  defense  with  reasonable  clearness  and  certainty. 

In  August,  1878,  plaintiff  entered  into  two  contracts  with  the  State  for 
work  upon  the  Erie  canal,  and  deposited  two  sums  of  money  as  security  for  the 
performance  of  the  contracts,  under  chapter  766  of  the  Laws  of  1878.  That  act 
provided  that  "  upon  the  entering  into  said  contract  the  bonds  or  stocks  or  money 
required  by  the  commissioners  as  security  for  the  entering  into  said  contract, 
together  with  such  additional  securities  as  they  may  require,  may  be  held  as 
security  for  the  completion  of  the  work,  and  shall  be  deposited  with  the  treas- 
urer as  a  special  trust,  to  be  returned  by  him  to  the  contractor  with  such  further 
sums  as  he  may  have  realized  for  the  use  thereof,  when  the  commissioner  in 
charge  and  the  State  engineer  shall  certify  that  the  contractor  have  fully  com- 
pleted his  contract,  and  that  the  State  has  no  further  claim  upon  such  funds." 

After  plaintiff's  claim  became  due,  section  14  of  article  7  of  the  Constitution 
was  adopted,  and  reads  as  follows  :  "  Neither  the  legislature,  canal  board,  canal 
appraisers,  nor  any  person  or  persons  acting  in  behalf  of  the  State  shall  audit, 
allow  or  pay  any  claim  which  as  between  citizens  of  the  State  would  be  barred 
by  lapse  of  time.  The  limitation  of  existing  claims  shall  begin  to  run  from  the 
adoption  of  this  section;  but  this  provision  shall  not  be  construed  to  revive  claims 
already  barred  by  existing  statutes,  nor  to  repeal  any  statute  fixing  the  time 
within  which  claims  shalT  be  presented  or  allowed,  nor  shall  it  extend  to  any 
claims  duly  presented  within  the  time  allowed  by  law  and  prosecuted  with  due 
diligence  from  the  time  of  such  presentment." 

In  an  action  to  recover  the  sums  above  specified,  it  appealed  on  the  trial,  that 
plaintiff  had  performed  his  contract  prior  to  August  1,  1874 ;  and  that  no  claim 
was  filed  against  the  State  until  May  18,  1882.  It  also  appeared  that  prior  to 
August  10,  1874,  the  State  treasurer  h&d  deposited  said  money  in  a  bank  which 
subsequently  became  insolvent,  and  the  money  lost.  The  legislatures  of  1876 
and  1878  provided  for  the  refunding  to  the  contractors  of  the  moneys  deposited 
with  the  State  treasurer ;  and  in  pursuance  of  said  acts  plaintiff  applied  to  the 
State  treasurer  for  his  certificate,  which  was  refused. 

In  1881,  the  le^slature  passed  a  similar  statute,  but  the  governor  vetoed  the 
bill,  after  which  the  plaintiff  filed  his  claim  with  the  board  of  audit  from  which 
it  was  transferred  to  me  board  of  claims,  when  he  failed  because  his  claim  had 
not  been  "  duly  presented  within  the  time  allowed  by  law  and  prosecuted  with 
due  diligence." 

Held  tnat  he  was  entitled  to  recover.  The  claim  never  became  stale;  was  not 
allowed  to  sleep  for  any  considerable  time;  was  constantly  piressed  upon  the  at- 
tention of  the  State  government  in  some  way,  and  thus  came  to  the  attention  of 
every  body  of  men  and  every  State  officer  tnat  had  any  possible  relation  to  it; 
and  hence  it  never  came  under  the  condemnation  of  the  constitutional  provision 
above  referred  to. 

Held  further,  that  by  the  acts  of  1876  and  1878.  the  State  thereby  recognized 
unqualified  its  liability  for  the  money,  and  provided  for  its  payment. 

Appeal  from  a  decision  of  the  board  of  claims.  The  facts  fully  ap- 
pear in  the  opinion. 

Martin  A,  Knajpp^  for  appellant.     D.  G^Brien^  for  respondent. 

Earl,  J.  On  the  19th  day  of  August,  1873,  the  plaintiff  entered 
into  two  contracts  with  the  State  for  work  upon  the  Erie  canal,  and 
deposited  two  sums  of  money  amounting  to  $1,800  as  security  for  the 

?jrformance  of  the  contracts  under  chapter  766  of  the  Laws  of  1873. 
hat  chapter  (page  1170)  provided  that  "  upon  the  entering  into  said 
contract  the  bonds  or  stocks  or  money  required  by  the  commissioners 
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as  secnrity  for  the  entering  into  said  contract,  toother  with  such 
additional  securities  as  they  may  reauire,  may  be  held  as  security  for 
the  completion  of  the  work,  and  shall  be  deposited  with  the  treasurer 
as  a  special  trust,  to  be  returned  by  him  to  the  contractor  with  such 
further  sums  as  he  may  have  realized  for  the  use  thereof,  when  the  com- 
missioner in  charge  and  the  State  engineer  shall  certify  that  the  con- 
tractor has  fully  completed  his  contract,  and  that  tlie  State  has  no 
r  farther  claim  upon  such  funds." 
The  board  of  claims  found,  that  prior  to  August  1, 1874,  the  plaintiff 
duly  performed  and  completed  botn  contracts  in  full  compliance  with 
their  terms  and  provisions ;  that  his  work  was  in  all  things  duly  accepted 
and  approved  Iw  the  officers  and  agents  of  the  State;  that  a  final  ac- 
counting thereoi  was  made  on  or  about  August  10,  1874;  that  by  the 
laws  of  the  State,  it  was  the  duty  of  the  officers  and  agents  of  the  State 
npon  such  final  completion  and  settlement  of  the  contracts,  to  repay  to 
the  plaintiff  the  two  snms  of  money  deposited,  with  interest  at  the  rate 
of  SIX  per  cent  from  August  10,  1874 ;  that  no  part  of  the  principal  or 
interest  has  ever  been  paid  to  him;  that  the  |l,800  bec^ame  due  and 
payable  August  10 ;  that  plaintiff's  claim  was  filed  with  the  State  board 
of  audit  May  13,  1882,  and  that  there  was  no  proof  that  he  ever  made 
any  claim  for  the  payment  of  his  deposit  prior  to  that  date ;  and  the 
board  found  that  more  than  six  years  had  elapsed  between  the  time 
when  the  money  was  due  and  pavable  by  the  State  to  the  plaintiff  and 
the  time  when  the  claim  was  so  filed  with  the  State  board  of  audit,  and 
therefore  decided  that  the  claim  was  barred  bv  the  statute  of  limita- 
tioDs,  and  on  that  ground  alone  defeated  the  plaintiff. 

The  sole  question  for  our  determination  is,  whether  plaintiff's  claim 
was  barred  by  lapse  of  time;  and  whether  it  was  or  not,  depends  upon 
the  effect  to  be  given  in  this  case,  to  section  14  of  article  7  of  the  Con- 
stitution, which  was  adopted  at.  the  election  in  the  fall  of  1874,  after 
the  claim  became  due  and  which. reads  as  follows:  "Neither  the  legis- 
lature, canal  board,  canal  appraisers,  nor  any  person  or  persons  acting 
in  behalf  of  the  State  shall  audit,  allow  or  pay  any  claim  which  as  be- 
tween citizens  of  the  State  would  be  barred  by  lapse  of  time.  The 
limitation  of  existing  claims  shall  begin  to  run  from  the  adoption  of 
this  section ;  but  this  provision  shall  not  be  construed  to  revive  claims 
already  barred  by  existing  statutes,  nor  to  repeal  any  statute  fixing  the 
time  within  which  claims  shall  be  presented  or  allowed,  nor  shall  it  ex- 
tend to  any  claims  duly  presented  within  the  time  allowed  by  law  and 
proeecuted  with  due  ailigence  from  the  time  of  such  presentment." 
The  object  of  this  section  was  to  prevent  the  allowance  against  the 
State  of  State  claims  which  had  long  lain  dormant.  But  as  the  State 
could  not  be  sued,  it  was  not  intended  to  bar  claims  which  had  been 
duly  presented  for  payment  or  allowance.  To  avoid  the  bar  of  time,  it 
was  not  necessary  that  the  presentation  should  be  made  to  the  board  of 
audit,  or  to  its  successor,  the  board  of  claims.  All  either  of  these 
boardB  could  do,  was  to  audit  or  allow  claims.  They  could  not  pay 
them,  but  the  legislature  would  still  have  to  appropriate  money  for 
their  payment  and  thus  approve  them.  The  presentment  of  a  claim 
may  be  made  to  the  legislature  which  has  jurisdiction  in  some  form 
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over  all  claims  against  the  State ;  or  it  may  be  made  to  any  officer  or 
body  of  officers  having  jurisdiction  to  pay,  allow  or  act  npon  the  claim. 
And  the  claim  may  not  be  presented  and  then  permitted  to  lie  dor- 
mant, bat  mast  be  prosecuted  with  reasonable  diligence.  It  must  be  a 
live  claim  which  the  claimant  has  by  reasonable  and  suitable  e£Eort8 
diligently  sought  to  have  allowed  and  paid,  else  time  interposes  a  bar 
which  will  defeat  it  as  it  could  be  defeated  if  presented  against  an  indi- 
vidual. 

This  money  was  payable  upon  demand  on  the  10th  day  of  August, 
1874.  The  plaintiff  had  the  right  to  make  the  demand  on  that  day, 
and  hence,  it  this  were  an  action  against  individuals,  the  limitation  of 
time  would  have  to  be  computed  from  that  day.  These  moneys  were 
not  deposited  to  be  repaid  only  upon  a  special  demand  within  the 
meaning  of  the  second  subdivision  of  section  410  of  the  Code. 

But  we  think  this  claim  was  duly  presented  within  the  meaning  of 
the  constitutional  provision  referrea  to  and  was  prosecuted  with  due 
diligence.  Some  time  before  August  10,  1874,  the  State  treasurer 
deposited  this  money  with  the  Farmers  and  Mechanics'  Bank  of  Roch- 
ester, toother  with  other  similar  funds,  and  subsequently  the  bank 
became  insolvent  and  the  money  was  lost.  This  loss  did  not  absolve 
the  State  from  its  liability  to  repay  the  money  to  the  plaintiff.  He 
deposited  the  money  with  it  when  the  money  was  paid  into  the  hands 
of  its  treasurer,  who  was  not  his  agent  but  a  State  agent,  acting  for  and 
on  its  behalf.  It  cannot  allege  the  loss  by  the  misconduct  or  default 
of  its  treasurer  as  a  defense  to  the  payment  of  the  money  according  to 
its  contract. 

But  the  money  having  been  lost  and  not  being  in  the  State  treasury 
nor  under  the  control  nor  at  the  disposal  of  the  treasurer,  it  could  not 
be  refunded,  according  to  the  provisions  of  the  act  of  1873,  upon  the 
certificate  of  the  State  engineer  and  canal  commissioner,  but  only  after 
some  legislative  action  making  new  provision  for  its  re-payment.  So 
the  plaintiff  could  be  charged  with  no  default  or  omission  in  not  pro- 
curing the  certificate  of  the  two  officers  named,  or  placed  at  a  disad- 
vantage on  that  account. 

On  the  1st  day  of  May,  1876,  the  legislature,  in  the  supply  bill  of 
that  year  (chap.  193),  enacted  as  follows  :  "  the  sum  of  $22,800,  or  so 
much  thereof  as  may  be  necessary,  is  hereby  appropriated  to  refund  to 
the  contractors  the  amounts  deposited  by  them  in  trust  with  the  late 
treasurer,  in  pursuance  of  acts,  cnapter  850  of  the  Laws  of  1872  and  chap- 
ter 766  of  the  Laws  of  1873,  with  such  equitable  interest  as  may  be 
due  thereon,  which  deposits  were  loaned  by  said  treasurer  to  the  Farm- 
ers and  Mechanics'  Bank  of  Rochester  and  the  Bank  of  Brockport,  and 
are  now  unavailable  in  consequence  of  the  failure  of  said  banks.  The 
aforesaid  appropriation  shall  be  paid  to  the  contractors  on  the  warrant 
of  the  comptroller  upon  the  treasurer,  certifying  the  amount  to  which 
such  contractors  are  severally  entitled."  The  plaintiff  applied  to  the 
State  treasurer  for  the  certificate  contemplated  by  this  provision  and 
he  refused  to  give  it. 

On  the  13th  day  of  May,  1878,  the  legislature  in  the  supply  bill  of 
that  year  enacted  as  follows :  •*  The  unexpended  balance  of  the  appro- 
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priatioD  of  $22,800,  made  in  chapter  193  of  the  Laws  of  1876,  to 
refund  to  contractors  the  amounts  deposited  by  them  in  trust  with 
the  late  treasurer  in  pursuance  of  chapter  850  of  the  Laws  of  1872, 
and  chapter  766  of  the  Laws  of  1878,  with  such  eqiiitable  interest  as 
may  be  due  thereon,  b^ing  the  sum  of  $7,990.85,  is  hereby  reappro- 
priated  for  the  same  purpose."  After  this  enactment  the  State  treas- 
urer again  refused  to  give  his  certificate. 

la  the  winter  of  1881  the  legislature  again  passed  a  bill  appropriat- 
ing the  unexpended  balance  of  the  appropriation  of  1876,  to  refund 
to  contractors  the  amounts  deposited  by  tnem  in  tnist  with  the  late 
treasurer  in  pursuance  of  chapter  850  of  the  Laws  of  1872,  and  chapter 
766  of  the  Laws  of  1873,  with  such  eaui table  interest  as  may  be  due 
them,"  but  the  governor  vetoed  the  bill. 

It  has  never  been  disputed  that  plaintiff's  claim  is  one  of  the  claims 

frovided  for,  or  attempted  to  be  provided  for,  by  these  enactments. 
t<must,  we  think,  be  presumed  that  this  legislative  action  was  invoked 
at  least  in  part  by  the  plaintiff  or  by  some  ooe  in  his  behalf,  and  that 
his  claim  was  presented  or  in  some  way  before  the  legislature*  It 
would  be  against  common  experience  and  observation  to  suppose  that 
the  legislature  passed  these  acts  without  being  moved  thereto  by  the 
parties  interested  or  by  some  person  or  persons  acting  in  their  behalf 
and  for  their  benefit.  This  was,  therefore,  a  live  clami,  neither  stale 
nor  dormant,  but  was  prosecuted  before  the  only  body  that  could  give 
the  ol^i stiffs  effective  and  complete  relief  with  reasouable  persistence 
and  diligence. 

So  too,  this  claim  was  presented  to  the  State  treasurer  and  State 
engineer  and  they  refused  to  recognize  its  validity  or  to  take  any  steps 
for  its  payment. 

In  May,  1876,  the  legislature  passed  an  act,  chapter  425  of  the  laws 
of  that  year,  section  two  of  which  is  as  follows  :  **  The  canal  board  is 
hereby  authorized  to  settle  with  any  contractor  on  such  terms  as  to  the 
said  board  may  seem  iust  and  reasonable,  provided  that  the  sum  paid 
to  any  contractor  shall  in  no  instance  exceed  the  amount  due  to  nim 
by  the  terms  of  his  contract,"  and  an  appropriation  was  made  to  carry 
out  the  provisions  of 'the  section.  These  two  sums  were  due  to  the 
■nlaintiff  hv  virt.nft  nf  Viir  p.nnt.rant.  and  hcuce  that  act  gave  the  canal 

claim,  and  they  subsequently  took 

r  claims.     On  the  6th  day  of  June, 

ition  to  the  canal  board  asking  to 

petition  was  referred  to  the  attor-* 

the  matter.     In  April,  1878,  the 

nted  to  the  canal  board  and  was 

in  form  thereafter  made  his  report, 

Bred  printed.  .In  September,  1878, 

the  canal  board  and  referred  to  the 

rable  report  thereon  in   February, 

)  the  State  engineer.  Subsequently, 

of  public  works  and  the  attorney- 

ittee,  and  thereafter  the  committee 

ivorable  report  to  the  board,  which 
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seems  never  to  have  been  acted  on  by  the  board.  During  the  several 
vears  this  claim  was  pending  before  the  canal  board  and  receiving 
laborious  attention,  none  of  the  members  of  that  board,  some  of  them 
distinguished  for  legal  ability,  all  of  them  presumably  familiar  with 
the  laws  defining  the  jurisdiction  of  the  board,  and  many  of  them 
having  great  experience  in  the  practical  aflEairs  of  the  board,  discovered 
what  is  now  claimed,  that  after  all  the  board  did  not  have  jurisdiction 
of  the  claim*  The  plaintiff  having  been  led  by  the  action  of  the  law 
officers  of  the  State  and  of  all  the  State  officers  having  any  relation  to 
his  claim  to  repose  in  the  belief  that  the  canal  board  nad  jurisdiction, 
to  act  upon  his  claim,  should  not  now  be  prejudiced  by  a  denial  of  that 
jurisdiction,  based  upon  a  narrow  or  douotful  construction  of  the  act 
of  1876.  Hence  it  cannot  be  denied  that  this  claim  was  prosecuted 
with  reasonable  diligence  before  the  canal  board. 

Thus  the  plaintiff  first  presented  his  claim  before  the  legislature,  the 
only  body  that  could  give  him  relief,  and  attempted  to  procure  pay- 
ment thereof  under  the  acta  of  1876  and  1878.  Failing  in  that'  he 
prosecuted  his  claim  under  the  act  of  1876  before  the  canal  board,  of 
which  the  comptroller,  treasurer.  State  engineer  and  canal  commis- 
sioners were  members.  Failing  there  he  again  attempted  legislation 
in  1881,  and  failing  there  in  consequence  of  the  governor's  veto,  he 
filed  his  claim  before  the  board  of  audit,  from  which  it  was  transferred 
to  the  board  of  claims,  and  there  he  failed  because  his  claim  had  not 
been  ''  duly  presented  within  the  time  allowed  by  law  and  prosecuted 
with  due  diligence,"  and  we  think  without  sufficient  reasons.  The 
claim  never  became  stale ;  was  not  allowed  to  sleep  for  any  considerable 
time ;  was  constantly  pressed  upon  the  attention  of  the  State  govern- 
ment in  some  way,  and  thus  came  to  the  attention  of  every  body  of  men 
and  every  State  officer  that  had  any  possible  relation  to  it ;  and  hence  it 
never  came  under  the  condemnation  of  the  constitutional  provision  refer- 
red to. 

But  we  may  go  still  further  and  hold  that  this  claim  would  not  have 
been  barred  if  it  had  been  held  against  an  individual.  According  to 
this  record  the  plaintiff  completely  performed  his  contracts  with  the 
State,  and  his  work  was  duly  accepted  and  approved  by  the  State 
officers  and  agents,  and  he  was  entitled  to  have  his  money  refunded. 
But  it  had  been  lost  through  the  act  of  a  State  officer,  and  hence  the 
legislature  passed  the  acts  of  1876  and  1878  fully  recognizing  ita 
liaoility  for  the  money  and  providing  for  its  payment.  Its  recognition 
or  liability  was  unqualified  and  accompanied  with  no  conditions.  The 
money  to  pay  the  claim  was  appropriated,  and  it  was  to  be  paid  upon 
the  certificate  of  the  treasurer  and  the  warrant  of  the  comptroller.  If 
an  individual  owing  this  claim  had  at  the  same  date  recognized  his 
liability  and  provided  money  for  the  payment  of  the  claim  in  precisely 
the  same  way,  the  running  of  any  prior  time  as  a  bar  to  the  claim 
would  have  been  defeated  —  DeFreeat  v.  Warner^  98  N.  Y.  217 ;  and 
the  same  effect  must  be  given  to  the  acts  referred  to  against  the  State  — 
People  V.  Denison^  80  N.  Y.  656 ;  and  hence,  when  this  claim  was  filed 
with  the  board  of  audit  in  1882,  it  was  not  barred  by  any  limitation  of 
time. 
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When  the  State,  to  a  jast  claim  such  as  this  is  found  to  be,  has  no 
better  or  other  defense  than  the  statute  of  limitations,  it  should  at  least, 
both  npoQ  the  law  and  the  facts,  establish  that  defense  with  reasonable 
deamess  and  certainty.  This  it  failed  to  do  and,  therefore,  the  decision 
of  the  board  of  claims  should  be  reversed  and  a  new  trial  ordered,  with 
•osts  to  abide  event 

Bdobb,  Ch.  J.,  Kapallo  and  Finoh,  JJ.,  concur;  Danforth,  J., 
veads  dissenting  opinion,  and  Miller,  J.,  concurs,  Andrews,  J.,  not 
Toting. 

Matter  of  Watfe,  as  assignee  of  Hatnbs  &  Sanger. 

October  6,  1885. 

imosmssT — Accounting  —  Foreign   Bankruptcy  Proceedings  —  Title  of 
Foreign  Trustee  —  Juribdiction  —  Comity  op  Nations. 

In  October,  1^1,  Hajnes  A  Sanger,  of  New  York,  made  a  general  assijniment  t« 
Waite,  a  member  of  the  firm  of  Pendle  A  Waite,  and  preferred  that  firm  for  a 
large'amoant.  Pendle  &  Waite  did  business  in  New  York  and  London,  Waite 
being  a  citizen  of  this  countrj  and  Pendle  a  citizen  of  England.  Pendle  &  Waite 
became  insolvent  and  suspended  business  in  Enofland  in  February,  1882,  and 
Waite  then  went  to  Ehigland  and  he  and  Pendle  filed  a  petition  in  the  London 
court  of  bankruptcy,  reciting  in  their  petition  that  they  were  desirous  of  insti- 
tuting proceedings  for  the  liqtijdation  of  their  affairs  by  arrangement  or  compo- 
sition with  their  creditors,  and  submitted  to  the  jurisdiction  of  that  court. 
Waite  signed  the  petition  and  secured  the  appointment  of  Scofield  receiver  of 
the  firm  property.  By  the  English  bankrupt  act,  the  filing  of  such  a  petition  is 
an  act  of  bankruptcy,  but  a  compromise  proposition  may  then  be  made  by  the 
debtor,  and  if  accepted  and  confirmed  by  his  creditors  it  becomes  binding.  If, 
!  however,  such  compromise  is  not  perfected,  the  court  then  adindges  the  debtor 

a  bankrupt,  and  the  trustee's  title  relates  back  to  the  time  of  the  commission  of 
I  the  act  of  bankruptcy,  and  transfers  to  the  trustee  all  the  personal  property  of 

the  bankrupt,  wherever  situated,  whether  in  Great  Britain  or  elsewhere.  Pendle^ 
&  Waite  failed  to  make  a  compromise  with  their  creditors  and  Scofield  was  ap- 
pointed trustee  in  bankruptcy  of  the  firm  property.  Notwithstanding  his  bank- 
ruptcy Waite  continued  to  act  as  assignee  of  Haynes  &  Sanger,  and.  under  the 
preference  given  to  his  firm,  paid  himself  for  the  firm  of  Pendle  &  Waite 
$14,833.70.  He  paid  no  portion  of  that  sum  to  Pendle,  or  to  creditors  of  the 
firm,  the  American  creditors  having  been  fully  paid  from  other  assets.  After- 
ward Waite  filed  a  petition  for  the  settlement  of  his  accounts  as  assignee,  and 
claimed  a  credit  for  the  sum  paid  to  himself  as  above  stated.  Scofield  appeared 
by  attorney  upon  the  accounting,  and  objected  to  the  credit,  claiming  that  that 
sum  should  be  paid  to  him  as  trustee  upon  the  above  facts. 

Held,  that  the  transfer  of  the  property  of  Pendle  &  Waite  to  Scofield  as 
i  tmstee  was  in  invitum  solely  by  operation  of  the  English  bankrupt  law ;  that 

I  while  the  proceedings  first  instituted  by  the  bankrupts  to  arrange  a  composition 

I  with  their  creditors  was  voluntary,  the  final  proceedings  through  which  the 

\  adjudication  in  bankruptcy  was  haid,  and  the  trustee  appointed,  were  adversary 

and  against  their  will,  having^no  basis  of  voluntary  consent  to  rest  on  ;  that  the 
title  to  the  money  due  from  Haynes  &  Sanger,  and  from  Waite  as  their  assignee, 
passed  to  Scofield  by  virtue  of  the  bankruptcy  proceedings,  and  hence  Waite  had 
no  right  to  make  the  payment  to  himself,  and  that  Scofield,  standing  in  the  place 
of  the  original  creditors  of  Haynes  &  Sanger,  had  a  right  to  appear  upon  the  ac- 
counting tne  same  as  any  other  creditor  and  protect  his  interests ;  that  it  matters 
not  that  Waite  was  a  citizen  of  this  country  and  domiciled  here,  he  having  gone 
to  England  and  invoked,  and  submitted  to,  the  jurisdiction  of  the  bankrupt 
court,  thereby  became  bound  by  its  adjudication  to  the  same  extent  as  if 
domiciled  there  ;  that  as  this  was  not  a  case  where  there  was  any  confiict  between 
ibe  foreign  trustee  and  domestic  creditors,  no  principle  of  justice  or  public 
policy  required  the  courts  of  this  State  to  ignore  the  trustee's  title. 

In  such  a  case  the  following  rules  are  to  be  deemed  thoroughly  recognized  and 
established  in  this  State :    (1)  The  statutes  of  foreign  States  can  in  no  case 
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haye  any  force  or  effect  in  this  State  ex  proprio  vigore,  and  hence  the  statutoiy 
title  of  foreign  assignees  in  bankruptcy  can  nave  no  tecognition  here  solely  by 
virtue  of  the  foreign  statute;  (2)  but  the  comity  of  nations  allows  a  certain  effect 
here  to  titles  derived  under  and  powers  created  by  the  laws  of  other  countries, 
and  from  such  comity  the  titles  of  foreign  statutory  assignees  are  recognized  and 
enforced  here  when  they  can  be  without  injustice  to  our  own  citizens,  and  with- 
out prejudice  to  the  rights  of  creditors  pursuing  their  remedies  here  under  our 
statutes;  provided,  also,  that  such  titles  are  not  in  conflict  with  the  laws  or  the 
public  policy  of  our  State ;  (3)  Such  foreign  assignees  can  appear  and,  subject 
to  the  conditions  above  mentioned,  maintain  suits  in  our  courts  against  debtors 
of  the  bankrupt  whom  they  represent  and  against  others  who  have  interfered 
with  or  withhold  the  property  of  the  bankrupt. 

Appeal  from  an  order  of  the  general  term  of  the  court  of  common 
pleas,  affirming  an  order  of  the  special  term  of  that  court,  entered 
upon  the  report  of  a  referee  in  favor  of  the  legality  of  the  payment  by 
Waite  to  himself,  as  a  member  of  the  firm  of  Pendle  &  Waite.  The 
opinion  states  the  facts. 

Payaan  MerriU  and  Geo.  C.  HoU^  for  appellants.  Wm,  BlaiJdey 
for  respondent. 

Eabl,  J.  On  the  15th  day  of  October,  1881,  Haynes  &  Sanger,  a 
firm  doing  business  in  the  city  of  New  York,  having  become  insolvent, 
made  a  general  assignment  for  the  benefit  of  their  creditors  to  Charles 
"Waite,  who  was  a  member  of  the  firm  of  Pendle  &  Waite,  and  in  f  heir 
assignment  preferred  that  firm  as  creditors  for  a  large  amount.  Pendle 
&  Waite  did  business  in  New  York  and  London,  Waite  being  a  citizen 
of  this  country,  residing  in  the  city  of  New  York,  and  having  charge 
of  the  business  of  his  firm  there,  and  Pendle  being  a  citizen  of  Eng- 
land, and  having  charge  of  the  firm  business  there.  That  firm  became 
insolvent,  and  suspended  business  in  England  in  February,  1882,  and 
Waite  then  went  to  England,  and  there  he  and  Pendle  filed  a  petition 
in  the  London  court  of  bankruptcy,  in  which  they  recited  their  ina- 
bility to  pay  their  debts  in  full,  and  that  they  were  ''  desirous  of  insti- 
tuting proceedings  for  the  liquidation  of  their  affairs  by  arrangement 
or  composition  with  their  creditors,  and  hereby  submit  to  the  jurisdic- 
tion of  this  court  in  the  matter  of  such  proceeding."  Waite  signed 
the  petition  in  person,  and  through  his  counsel  at  once  securea  the 
appointment  of  Scofield  as  receiver  in  bankruptcy  of  the  finn  property. 

Liquidation  by  arrangement  or  composition,  is  a  proceeding  under  the 
English  bankruptcy  act,  which  provides  that  the  filing  of  such  a  peti- 
tion is  an  act  of  bankruptcy ;  that  a  compromise  proposition  may  be 
made  by  a  debtor,  and  that  if  such  proposition  shall  be  accepted  by  the 
creditors  at  a  general  meeting,  and  then  confirmed  at  a  second  general 
meeting  and  registered  by  the  court,  it  becomes  binding,  and  m;^.y  be 
carried  out  under  the  supervision  of  the  court ;  that  if  it  appe^ars  to 
the  court  on  satisfactory  evidence  that  a  composition  cannot,  in  conse- 
quence of  legal  difficulties,  or  for  any  other  sufficient  cause,  pro- 
ceed without  injustice  or  undue  delay  to  the  creditors  or  the  debtor, 
the  court  may  adjudge  the  debtor  a  bankrupt,  and  proceedings  may  be 
had  accordingly,  and  that  the  title  of  the  trustee  in  bankruptcy,  when 
appointed,  relates  back  to  the  time  of  the  commission  of  the  act  of 
bankruptcy. 

For  reasons  which  it  is  annecessary  now  to  consider  or  relate,  the 
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composition  failed ;  and  then,  npon  the  application  of  creditors,  which 
was  opposed  by  Waite,  Pendle  <k  Waite  were  adjudged  bankrupts,  and 
Scofiela  was  appointed  trustee  of  the  firm  property.  By  the  English 
]aw  the  due  appointment  of  a  trustee  in  bankruptcy,  under  the  Englisli 
bankruptcy  act,  transfers  to  the  trustee  all  the  personal  property  of 
the  baDErnpt  wherever  situated,  whether  in  Great  Britain  or  elsewhere. 
Notwithstanding  his  bankruptcy,  Waite  continued  to  act  as  assignee 
of  Haynes  &  Sanger  and  converted  the  assets  of  that  firm  into  money, 
and  under  the  preference  given  to  his  firm,  paid  himself  for  the  firm  of 
Pendle  &  Waite  the  sum  of  $14,333.70.  He  paid  no  portion  of  that 
sum  to  Pendle  or  to  the  creditors  of  his  firm,  the  American  creditors 
of  such  firm  having  been  fully  paid  from  other  assets  of  the  firm. 

After  all  this,  Waite  filed  his  petition  in  the  court  of  common  pleas 
of  the  city  of  New  York  for  a  settlement  of  his  accounts  as  assignee, 
and  citations  were  issued,  served  and  published  for  that  purpose,  and  a 
referee  was  appointed  to  take  and  state  his  accounts.  In  his  accounts 
he  entered  and  claimed  a  credit  for  the  sum  paid  to  himself  as  above 
stated.  Scofield,  through  his  attorney,  appeared  upon  the  accounting, 
and  as  trustee  objected  to  the  credit  and  claimed  that  that  sum  should 
be  paid  to  him.  The  referee  ruled  that  the  law  of  this  State  does  not 
recognize  the  validity  of  foreign  bankruptcy  proceedings  to  transfer 
title  to  property  of  the  bankrupt  situated  here,  and  for  that  reason  that 
the  payment  bv  Waite  as  assignee  to  himself  as  a  member  of  the  firm 
of  rendle  &  Waite  was  valid,  and  that  he  was  entitled  to  the  credit 
claimed.  The  same  view  of  the  law  was  taken  at  the  special  and 
general  terms  of  the  common  pleas,  and  then  Scofield  appealed  to  this 
court 

We  have  stated  the  facts  as  found  by  the  ref «ree,  and  as  the  respond- 
ent did  not  and  could  not  except  to  the  findings  and  is  therefore 
in  no  condition  to  complain  of  them,  we  must  assume  that  they  were 
based  upon  suflScient  evidence. 

The  transfer  of  the  property  of  Pendle  &  Waite  to  Scofield  as  trus- 
tee was  in  invitum  solely  by  operation  of  the  English  bankrupt  law. 
While  the  proceeding  first  instituted   by  the  bankrupts  to  arrange  a 
*"     '    *         '"      1  was  voluntary,  the  final  proceeding 
in  bankruptcy  was  had  and  the  trustee 
ainst  their  will,  having  no  basis  of  vol- 
Uitts  V.  Waite,  25  N.  Y.  577. 
3  bankruptcy  proceedings  is  to  have  the 
then  the  title  to  the  money  due  to  the 
5er  was  vested  in  the  trustee.     Scofield 
property  of  the  bankrupts  in  March, 
out  of  them.     That  title  continued  in 
►ointed  trustee.     After  he  was  appointed 
I  was  appointed  trustee  (which  does  not 
1  himself  as  a  member  of  the  firm  of 
oney  in  controversy.     He  had  notice  of 
nd  knew  that  the"  title  to  the  money 
id  from  himself  as  their  assignee  had 
to  Scofield,  and  hence  he  had  no  right 
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to  make  payment  to  them.  Scofield  became  substituted  in  their  place, 
and  Waite  was  bound  to  make  payment  to  him,  and  cannot,  therefore, 
have  credit  for  a  payment  wrongfully  made.  And  Scofield  standing 
in  the  place  of  tne  original  creditors  of  Haynes  &  Sanger  had  the 
right  to  appear  upon  the  accounting  and  object  to  the  erroneous  pay- 
ment made  in  disi*egard  of  his  rights.  But  the  alleged  payment  was 
merely  formal,  not  real.  Waite,  the  assignee,  still  has  the  money  and 
is  accountable  for  it  to  the  proper  party.  It  is  not  perceived  how  it 
can  be  claimed  that  Scofield  was  bound  at  any  time  before  the  account- 
ing to  make  any  demand  upon  the  assignee.  He  was  a  creditor  hold- 
ing the  claim  originally  due  to  Pendle  &  Waite,  and  as  such  he  could 
appear  upon  the  accounting^  with  all  the  rights  of  any  other  creditor  to 
protect  his  interests,  and  he  could  not  be  prejudiced  bv  a  payment 
alleged  to  have  been  made  by  the  assignee  to  himself.  All  this  is  upon 
the  assumption  that  the  transfer  to  Scofield,  as  trustee,  is  to  have  the 
same  force  and  effect  here  as  against  the  bankrupts  in  England ;  and 
whether  it  must  have  is  the  important  and  interesting  question  to  be 
determined  upon  this  appeal. 

It  matters  not  that  Waite  was  a  citizen  of  this  colmtry  domiciled 
here.  He  went  to  England  and  invoked  and  submitted  to  the  jurisdic- 
tion of  the  bankruptcy  court  there,  and  is  bound  by  its  adjudication  to 
the  same  extent  as  if  he  had  been  domiciled  there.  The  adjudication 
estopped  him  just  as  every  party  is  estopped  by  the  adjudication  of  a 
court  which  has  jurisdiction  of  Lis  person  and  of  the  subject-matter. 

We  have  not  a  case  here  where  tnere  is  a  conflict  between  the  for- 
eign trustee  and  domestic  creditors.  So  far  as  appears  no  injustice 
whatever  will  be  donejto  any  of  our  own  citizens,  or  to  any  one  else, 
by  allowing  the  transfer  to  have  full  effect  here.  Indeed,  justice 
seems  to  require  that  this  money  should  be  paid  to  the  foreign  trustee 
for  distribution  among  the  foreign  creditors  of  the  bankrupts. 

The  effect  to  be  given  in  any  country  to  statutory  in  invitum  trans- 
fers of  property  through  bankruptcy  proceedings  in  a  foreign  country 
has  been  a  subject  of  much  discussion  among  publicists  and  judges, 
and  unanimity  of  opinion  has  not  and  probably  never  will  be  reached. 
We  shall  not  enter  much  into  the  discussion  of  the  subject  and  thus 
travel  over  ground  so  much  marked  by  the  footsteps  of  learned  jurists. 
Our  main  ehdeavor  will  be  to  ascertain  what,  by  tne  decisions  of  the 
courts  of  this  State,  has  become  the  law  here. 

In  Bird  v.  Caritaty  2  Johns.  342,  it  was  held  that  a  suit  could  be 
brought  in  this  State  in  the  name  of  a  foreign  bankrupt  by  his  assignees 
for  their  benefit  as  such,  the  name  of  the  bankrupt  being  used  because, 
by  the  common-law  rule,  now  abrogated,  a  chose  in  action  was  not 
assignable  so  as  to  entitle  the  assignee  to  sue  thereon  in  his  own  name. 
In  writing  the  opinion.  Chancellor  Kent,  then  chief  justice,  said: 
*'  The  demurrer  to  the  second  plea  raises  the  question  whether  the 
assignees,  under  a  commission  of  bankruptcy  sued  out  in  England, 
can  maintain  a  suit  at  law  here  in  their  own  names.  This  is  more  a 
question  concerning  form  than  substance,  for  there  can  be  no  doubt  of 
wio  right  of  the  assignees  to  collect  the  debts  due  to  the  bankrupt, 
either  by  a  suit  directly  in  their  own  names,  or  as  trustees  using  the 
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name  of  the  bankrupt.  It  is  a  principle  of  eeneral  practice  among 
Dations  to  admit  and  ^ive  effect  to  the  title  of  U)reign  assiguees.  ThiB 
is  done  on  the  grouna  that  the  conveyance  under  the  bankrupt  laws  of 
the  country  where  the  owner  is  domiciled  is  equivalent  to  a  voluntary 
conveyance  by  the  bankrupt."  In  Raymond  y.  Johnson^  11  Johns. 
488,  it  was  held,  that  although  the  court  will  recognize  and  protect  the 
right  of  an  assignee  under  the  insolvent  law  of  another  State,  yet  an 
action  brought  in  this  State  mustbe  in  the  name  of  the  insolvent.  In 
Holmes  v.  Tiemserij  4  Johns.  Ch.  460,  Chancellor  Kent  wrote  an  elab- 
orate opinion,  holding  that  foreign  assignees  in  bankruptcy  took  title  to 
all  the  property  of  the  bankrupt,  wherever  situated,  with  the  same  force 
and  effect  as  if  the  bankrupt  nad  made  a  voluntary  assignment  of  his 
property,  and  that  such  a  title  was  good  even  against  subsequent  attaching 
creditors  in  a  country  other  than  that  where  the  bankruptcv  adjudi- 
cation was  had  and  the  statutory  transfer  was  made,  and  he  said  :  ^'  It  is 
admitted  in  every  case  that  foreign  assignees  duly  appointed  under  foreign 
ordinances  are  entitled,  as  such,  to  sue  for  debts  due  to  the  bankrupts*  es- 
tate." In  Holmes  v.  Remsen^  20  Johns.  229,  the  suit  was  between  the 
same  parties  and  involved  the  same  questions,  and  the  effect  of  the  for- 
eign bankruptcy  proceeding  was  again  elaborately  considered  by  Platt, 
J.,  and  he  gave  expression  to  views  in  reference  thereto  differing  from 
those  of  Cnancellor  Kent,  which  have  been  followed  in  most  of  the 
subsequent  cases  in  this  State  upon  the  same  subject.  He  held  that  a 
statutory  assignment  of  a  debtoi^s  property  under  the  laws  of  a  foreign 
country  is  not  equivalent  to  a  voluntary  assignment  by  the  debtor,  and 
that  such  an  assignment  will  not  hold  good  here  to  the  prejudice  of 
the  rights  of  domestic  creditors  pursuing  their  remedy  by  attacliment 
under  our  laws.  But  he  admitted  that  foreign  assignees  appointed  in 
bankruptcy  proceedings  could  by  the  rules  of  international  courtesy 
and  comity  come  here  and  institute  suits  in  our  courts  to  recover  the 
property  of  the  bankrupt  when  the  mterests  of  creditors  pursuing 
their  remedy  under  the  local  laws  were  not  brought  in  question  or 
prejudiced.  He  adopted,  in  substance,  the  views  of  Mr.  Caines,  the 
learned  lawyer,  who,  arguing  for  the  attaching  creditors  in  both  cases 
between  the  same  parties,  said:  '^  We  admit  that  the  bankrupt  assign- 
"  "'  "    if  the  bankrupt,  here  and  everywhere, 

no  creditors  here  having  claims  on  that 
ht  of  the  assignees  of  the  bankrupt  to 
[e  it  to  England  if  there  are  no  creditors  of 
therwise.  If  there  are  creditors  attach- 
^sgumj  and  the  foreign  law  must  yield." 
)  express  any  opinion  upon  the  question 
Platt,  but  concurred  with  him  upon  a 
ire,  and  upon  that  point  the  case  was  de- 
aw,  1  Paige,  236,  the  facts  were  tliese : 
omiciled  in  England  in  July,  1828,  left 
ates,  bringing  with  him  certain  personal 
York  about  the  1st  of  September,  when 
lie  public  store,  under  the  charge  of  the 
tor  of  the  port.     Shortly  after  Abraham 
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left  England  a  commission  in  banKruptcy  was  taken  ont  against  him 
there  by  virtue  of  which  he  was  duly  declared  a  bankrupt ;  and  on 
the  8th  day  of  August,  Johnson,  one  of  the  complainants,  was  ap- 
pointed  by  the  commissioners  provisional  assignee.  On  the  24:th  day 
of  September,  1828,  the  complainants,  the  provisional  assignee,  and  the 
creditors  of  Abraham,  all  of  whom  were  British  subjects  and  residents 
of  England,  filed  their  bill  and  obtained  an  injunction  restraining  the 
collector  from  delivering  the  goods  to  Abraham,  and  restraining  the 
latter  from  recei^ang  or  prosecuting  for  the  same. 

Abraham  put  in  his  answer  neither  admitting  nor  denying  the  pro- 
ceedings nnoer  the  commission,  but  alleging  that  he  left  England  in 
the  lawful  pursuit  of  his  business,  with  a  honujide  intention  of  return- 
ing, and  denying  that  ho  was  insolvent  or  had  committed  any  act  of 
bankruptcy.  Cnancellor  Walworth  denied  a  motion  to  dissolve  the 
injunction,  and  held  that  the  assignee  could  have  maintained  the  action 
alone  without  joining  the  creditors ;  and  in  his  opinion,  referring  to 
the  decision  of  Chancellor  Kent  in  Holmes  v.  Eemsen^  he  said  that 
it  was  "  doubtful  whether  that  decision  to  its  full  extent  can  bo  sus- 
tained," that  "  it  was  strongly  questioned  and  ably  opposed  by  Platt, 
J.,"  in  the  subsequent  case  between  the  same  parties,  and  that  it  stood 
opposed  to  the  opinions  of  the  State  courts  in  various  cases  cited ;  but 
.  he  held  that  the  case  before  him  steered  clear  of  all  the  decisions  cited 
because  in  those  cases  the  contest  was  between  foreign  assignors  and 
domestic  creditors  claiming  under  the  laws  of  the  country  where  the 
property  was  situated  and  the  suits  were  brought,  while  in  that  case 
the  controversy  was  between  the  bankrupt  and  his  assignee  and  creditora 
all  residing  in  the  country  under  whose  laws  the  assignment  was  made, 
and  the  property  itself,  at  the  time  of  the  assignment,  was  constructively 
within  the  jurisdiction  of  that  country,  being  on  the  high  seas  in  the 
actual  possession  of  a  British  subject.  That  case  was  taken  by  appeal 
to  the  court  of  errors — 3  Wend.  538  —  where  the  order  of  the  chan- 
cellor was  reversed.  It  is  claimed  by  the  counsel  for  the  respondent, 
and  was  so  held  by  the  court  below  in  this  case,  that  the  court  of  errors 
held  in  that  case  that  the  statutory  assignment  in  England  was  wholly 
inoperative  here,  and  that  the  foreign  assignee,  therefore,  was  not 
vested  with  the  title  to  the  property  here  even  as  against  the  bankrupt. 
We  are  of  opinion  that  it  was  not  so  held,  and  that  the  point  was  left 
undecided  by  that  case.  Mabcy,  J.,  writing  an  opinion  lor  affirmance, 
in  which  Sutherland,  J.,  concurred,  expressed  views  similar  to  those 
announced  by  Platt,  J.,  in  Holmes  v.  Memsen^  and  held  that  the  for- 
eign assignee  could  sue  in  our  courts,  and  that  his  title  to  tlie  property 
was  goodas  against  the  bankrupt.  Senator  ALLto,  writing  an  opinion, 
held  that  the  order. should  be  reversed  on  the  ground  that  an  mj unc- 
tion was  not  the  proper  remedy,  and  we  cannot  discover  that  he 
intimated  any  opinion  as  to  the  important  question  discussed  by 
Makov,  J.,  and  in  Holmes  y.  Eemsen  by  Chancellor  Kent,  and  Platt, 
J. ;  and  no  definite  views  upon  the  same  question  were  expressed 
by  Senator  Maynabd  in  the  opinion  read  by  him.  He  said  :  "  The 
cases,  therefore,  in  which  it  has  been  held  that  an  assignment  did  not 
transfer  the  property  of  a  bankrupt  in  a  foreign  country  appear  to  me 
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not  applicable  to  the  case  now  under  consideration."  And  farther : 
^If  the  assignment  in  this  case  did  operate  a  transfer  of  the  property 
in  question,  what  need  is  there  of  tne  aid  of  a  court  of  chancery  to 
enable  the  assignee  to  obtain  possession  of  it  ?  If,  by  virtue  of  the 
assignment,  the  assignee  acquLreu  a  legal  title  to  the  property,  the  courts 
of  law  are  abundantly  competent  to  afford  equitable  reliei."  Senator 
Oltfke,  also  writine  for  reversal,  said :  "  The  question  is  not  whether 
a  foreign  assignee  snail  be  permitted  to  sue  in  our  courts ;  in  relation 
to  that  there  can  be  but  one  opinion.  Had  the  proceedings  in  bank- 
ruptcy in  the  case  been  perfected,  the  bankrupt  acquiescing  in  their 
justice  and  propriety,  and  the  assignee  substituted  in  his  place,  and  a 
question  had  arisen  between  him  and  a  debtor  of  the  estate,  no  one 
would  have  doubted  or  questioned  the  right  of  the  assignee  to  sue  in 
our  courts."  But  he  held  that  the  title  of  the  foreign  assignee  was 
not  good  here  as  against  the  bankrupt  himself  unless  he  chose  to 
acquiesce  in  it ;  and  ne  also  reached  the  conclusion  that  even  if  the 
title  of  the  assignee  were  good  here,  an  injunction  was  not  a  proper 
remedy.  Senator  Stebbins,  writing  for  reversal,  held  that  the  statu- 
tory transfer  in  England  could  have  no  operation  here,  and  that,  there- 
fore, the  foreign  assignee  did  not  have  title  to  the  property,  and  that 
even  if  he  did  have  title  an  injunkion  was  not  tne  proper  remedy. 
Senator  Thboop  wrote  for  affirmance,  holding  that  the  title  of  the  for- 
eign assignee  was  good  as  against  the  bankrupt,  and  that  an  injunction 
was  a  proper  remedy.  No  other  opinions  were  written.  Justices 
Mabcy  and  Sutherland  and  Senators  Throop  and  Woodward  voted 
for  affirmance,  and  seventeen  senators  for  reversal.  It  does  not  appear, 
and  cannot  be  ascertained,  upon  what  ground  the  fourteen  senators  who 
voted  for  reversal,  writing  no  opinions,  based  their  votes.  Some  may 
liave  concurred  in  the  result  upon  one  ground,  and  some  upon  another. 
The  most  obvious  ground,  in  which  all  who  wrote  for  reversal  seemed 
to  concur,  was  that  an  iui  unction  was  not  a  proper  remedy.  That  case 
has  been  much  criticised  by  judges  and  text- writers,  and  the  impossi- 
bility of  determining  what  was  adjudicated  by  it  has  frequently  been 
recognized.  In  Johnson  v.  Hunt^  23  Wend.  87,  one  Ilollis  and  Johnson 
and  Miller  were  residents  of  Chenango  county,  in  this  State.  Hollis 
absconded,  and  a  warrant  of  attachment  was  issued  against  him  as  an 
absconding  debtor. 

After  notice  of  the  attachment  had  been  published,  Johnson  and 
Miller  being  creditors  of  Hollis,  having  separate  demands  against  him, 
went  m  pursuit  of  and  overtook  him  in  Pennsylvania,  where  they 
respectively  obtained  process  from  a  justice's  court,  and  recovered  judg- 
ment against  him,  on  which  executions  were  issued  by  virtue  of  whicn 
he  was  arrested  and  taken  into  custody.  To  obtain  his  liberty  he  paid 
Johnson  the  amount  of  his  judgment,  and  turned  out  certain  personal 
property  to  Miller  in  satisfaction  of  the  judgment.  The  property  thus 
tamed  out  belonged  to  Hollis  in  Chenango  county,  when  he  absconded, 
and  it  was  brouglit  back  into  that  county,  where  it  was  demanded  of 
him  by  the  plaintiffs  in  that  action,  who  had  been  a]>pointed  trustees 
of  the  estate  of  Hollis.  The  demand  not  having  been  complied  with, 
the  action  was  commenced  to  recover  the  value  of  the  property.     Upon 
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the  trial  of  the  action,  the  court  charged  the  jury  that  if  the  property 
was  removed  from  this  State,  and  the  defendants  knew  that  Mollis 
was  an  absconding  debtor  at  the  time  when  they  received  it  from  him 
in  Pennsylvania,  he  and  they  being  citizens  of  this  State,  and  the  prop- 
erty being  received  after  the  publication  of  the  notice  of  the  issuing 
of  the  attachment,  they  were  liable  for  it  whether  it  was  removed  from 
this  State  before  or  after  the  publication  of  the  notice,  and  that  the 
legal  proceedings  had  in  Pennsylvania  were  no  protection  to  the  defend- 
ants. The  jury  found  a  verdict  fop^the  plaintiffs,  and  the  defendants 
took  the  case  by  writ  of  error  to  the  supreme  court  where  the  judg- 
ment was  reversed,  Oowen,  J.,  writing  the  opinion.  He  held  that  tne  act 
under  which  the  attachment  against  Mollis  was  issued  was  in  the  nature 
of  a  bankrupt  law,  and  that  tlio  assignment  of  Hollis'  property  to  trus- 
tees was  in  invitum  and,  therefore,  inoperative  outside  of  the  State  j 
and  he  claimed  that  it  was  decided  in  the  case  of  Abraham  v.  PlestorOj 
that  an  assignment  in  invitum  under  the  law  of  one  State  or  nation 
has  no  operation  in  another  even  with  respect  to  its  own  citizens;  that 
the  bankrupt  is  a  subject  of  the  very  country  unaer  whose  laws  he  was 
proceeding  against,  may  on  crossing  the  territorial  limits  of  such 
country  dispose  of  the  property  which  he  has  brought  with  him,  and 
may  withhold  it  entirely  from  the  creditors  who  are  proceeding  against 
him  in  the  foreign  jurisdiction.  We  think  we  have  already  shown 
that  at  least  it  cannot  be  known  that  such  was  tlie  decision  in  Abraham 
V.  Plestoro,  As  neither  he  nor  either  of  his  associates  was  a  member  of 
the  court  which  rendered  that  decision  he  had  no  better  means  of 
knowing  what  was  decided  thereby  than  we  have,  and  we  cannot  con- 
cur in  his  views  in  reference  thereto. 

But  we  are  left  by  his  opinion  at  a  loss  to  determine  whether  he 
meant  to  deny  all  force  and  effect  to  the  title  of  statutory  trustees  or 
assignees  appointed  in  a  foreign  country,  or  merely  as  against  creditors 
pursuing  their  debtor  for  the  collection  of  their  debts.  From  the  fact 
that  he  cited  as  authority,  Kent's  Commentaries  and  Story  on  the  Con- 
flict  of  Laws,  and  from  certain  expressions  and  qualifications  contained 
in  his  opinion,  we  are  inclined  totliink  he  did  not  mean  to  lay  down  an 
unqualified  and  universal  rule  that  an  in  iwvi^wm  title  under  bankruptcy 
proceedings  in  one  country  can  have  no  force  and  operation  whatever  in 
another  country.  It  was  not  necessary  for  the  decision  of  that  case  to 
lay  down  such  a  rule,  as  the  defendants  there  simply  did  what  was 
lawful  in  the  State  of  Pennsylvania  under  its  laws  to  procure  payment 
of  their  debts.  The  point  decided  is  properly  stated  in  the  head-note 
as  follows :  "  The  property  of  an  absconding  debtor  taken  by  him  from 
this  State  and  transferred  by  him  in  another  State,  in  satisfaction  of  a 
judgment  there  rendered  against  him,  was  not  subject  to  the  control  of 
the  trustees  of  his  estate  after  the  property  was  brought  back  to  this 
State,  although  he  and  the  creditor  to  whom  the  transfer  was  made 
were  at  the  time  residents  of  this  State,  and  the  transfer  was  made  after 
the  publication  of  the  notice  that  an  attachment  had  issued."  The 
question  we  are  now  considering,  therefore,  still  remained  undecided 
and  again  came  under  elaborate  discussion  in  Hoyt  v.  Thompson^  5 
N.  Y.  320,  where  effect  was  given  in  this  State  to  the  title  of  an 
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assignee  from  statatoiy  trastees  appointed  in  another  State,  and  Judges 
BnooLES  and  Paige  approved  the  rules  of  law  announced  by  Platt,  J., 
in  Holmes  v.  Mem-sen.  Buogles,  J.,  said  that  until  the  decision  of  Ahror 
ham  V.  PlesiorOj  "  it  had  been  uniformly  held  in  this  State  that,  in 
virtue  of  comity,  the  assignees  of  a  foreign  bankrupt  were  entitled  to 
sue  for  and  recover  debts  due  to  the  bankrupt  withm  this  State,  except 
where  the  claim  of  the  assignees  came  in  conflict  with  creditors  in  this 
State  claiming  under  attacuments  against  the  bankrupt's  property," 
and  that  it  is  a  mistake  to  suppose  that  the  case  established  in  its  strict- 
est sense,  and  without  qualification,  the  doctrine  that  a  foreign  assign- 
ment in  bankruptcy  is  absolutely  inoperative  and  void  in  this  State, 
and  that  it  was  impossible  to  say  that  that  case  was  decided  on 
grounds  affecting  the  question  we  are  now  considering,  and  lie  dis- 
sented from  tlie  decision  of  Johnson  v.  Hunt^  so  far  as  it  was  founded 
upon  a  different  view  of  the  case  of  AhraJiam  v.  Plestoro,  Judge 
Paige,  while  expressing  some  views  seemingly  in  accordance  with  those 
expressed  by  Judge  Cowen,  in  Johnson  v.  Jaunty  yet  said :  "  Where 
neither  the  rights  of  domestic  creditors  or  of  foreign  creditors  pro- 
ceeding against  the  property  under  our  laws  are  involved,  the  foreign 
assignees  may  be  permitted  to  sue  in  our  courts  for  the  benefit  of  all 
the  creditors  on  principles  of  national  comity  without  a  surrender  of 
the  principle  that  a  foreign  statutory  assignment  does  not  operate  a 
transfer  of  the  property  in  this  State.  Allowing  foreign  assignees  to 
sue  in  our  courts  when  neither  the  rights  of  our  own  creditors  nor  the 
rights  of  foreign  citizens  pursuing  the  remedies  afforded  by  our  laws 
will  be  prejudiced  may  be  regarded  as  a  mere  manifestation  of  respect 
for  a  foreign  nation  accorded  upon  principles  of  national  courtesy,  and 
not  as  a  concession  that  the  assignment  under  which  the  assignees  claim 
has  under  our  laws  any  force  or  validity  in  this  State."  But  the  ques- 
tion as  to  the  effect  in  this  State  of  a  foreign  statutory  assignment  and 
the  rights  of  the  assignee  here  were  again  left  undecided,  the  judges 
who  did  not  write  expressing  no  opinions  in  reference  thereto.  A 
motion  for  a  reargument  was  made  in  that  case  — 19  N.  Y.  207  —  and 
upon  that  motion  Oomstook,  J.,  wrote  an  opinion  in  which  he  said  that 
"the  comity  which  is  due  to  a  sister  State  may  require  that  the 
assignee  of  an  insolvent  person  or  corporation  in  that  State  should  be 
allowed  to  sue  a  debtor  here  ;  but  neither  justice  nor  comity  demands 
that  the  foreign  law  should  be  recognized  to  the  extent  of  divesting 
"     "'        "  ••         fairly  acquired."     In  WUliUs  v.  Waits, 

it  statutory  receivers  appointed  in  Ohio 
to  the  property  of  the  insolvent  in  this 
uently  attaching  it  here  under  our  laws. 
ND,  J.,  was  of  opinion  that  from  comity 
lid  recognize  and  allow  some  effect  to  a 
proceeding,  yet  he  erroneously  said  that 
er  such  proceedings  '*  would  not  be  recog- 
Eite  even  when  the  question  arises  entirely 
i  assignees  and  creditors  all  residing  in  the 
assignment  was  made."  Allen,  J .,  writ- 
qiMsi  effect  may  be  given  to  the  law  (of  a 
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foreign  State),  as  a  matter  of  comity  and  interstate  or  international 
conrtesy  when  the  rights  of  creditors  or  hona  fide  purchasers  or  the 
interests  of  the  State  do  not  interfere,  by  allowing  the  foreign  stata- 
torv  or  legal  transferee  to  sue  for  it  in  the  courts  of  the  State  in 
which  the  property  is;"  and  that  ''the  State  will  do  justice  to  its 
own  citizens  so  far  as  it  can  be  done  by  administering  upon  property 
within  its  jurisdiction,  and  will  yield  to  comity  in  giving  effect  to  foreiffa 
statutory  assignments  only  as  far  as  may  be  done  without  impairing  the 
remedies  or  lessening  the  securities  which  our  laws  have  provided  for 
our  own  citizens."  The  rule  as  stated  b^  Judges  Platt,  Ruogles, 
Allen  and  other  eminent  iurists,  whose  opmions  we  have  quoted,  was 
also  fully  recognized  in  the  following  cases :  Peterson  v.  Chemical 
Banh^  32  N.  Y .  21 ;  KeUy  v.  Crapo^  45  id.  86 ;  Osqood  v.  Maguirey 
61  id.  524: ;  Hihemia  Bank  v.  Lacombe^  84  id.  367 ;  Matter  of  Bristol, 
16  Abb.  Pr,  184 ;  Bunk  v.  St.  John,  29  Barb.  586 ;  Barclay  v.  Quick- 
silver  Mining  Co.,  6  Lans.  25 ;  Hocfper  v.  Tuckermom^  8  Sandf.  311 ; 
Olyphant  v.  Atwood,  4  Bosw.  459 ;  Hunt  v.  Jackson,  5  Blatchf.  349. 

irom  all  these  cases  the  following  rules  are  to  be  deemed  thoroughly 
recognized  and  established  in  this  State :  (1)  The  statutes  of  foreign 
States  can  in  no  case  have  any  force  or  effect  in  this  State  ex  proprvo 
vigorcy  and  hence  the  statutory  title  of  foreign  assignees  in  bankruptcy 
can  have  no  recognition  here  solely  by  virtue  of  the  foreign  statute ; 
(2)  but  the  comity  of  nations  which  Judge  Denio  in  Peterson  v. 
Chemical  Bank  said  is  a  part  of  the  common  Taw,  allows  a  certain  effect 
here  to  titles  derived  under  and  powers  created  by  the  laws  of  other 
countries,  and  from  such  comity  tne  titles  of  foreign  statutory  assigneea 
are  recognized  and  enforced  here  when  they  can  be  without  injustice 
to  our  own  citizens  and  without  prejudice  to  the  rights  of  creditors 
pursuing  their  remedies  here  under  our  statutes;  provided  also,  that 
such  titles  are  not  in  conflict  with  the  laws  or  the  public  policy  of  our 
State ;  (3)  such  foreign  assignees  can  appear  and,  subject  to  the  condi- 
tion above  mentioned,  maintain  suits  in  our  courts  against  debtors  of 
the  bankrupt  whom  they  represent  and  against  others  who  have  inten 
fered  with  or  withhold  the  property  of  the  bankrupt. 

If  it  be  admitted,  as  it  must  be  under  the  authorities  cited,  that  Scho- 
field  can,  as  assignee  of  Pendle  &  Waite,  have  a  standing  in  our  courts, 
and  that  his  title  will  be  so  far  recognized  here  that  he  can  sue  the 
debtors  of  that  firm  to  recover  the  amount  owing  to  the  firm,  why  may 
he  not  sue  the  bankrupt !  If  the  assignee  could  sue  Haynes  &  Sanger 
to  recover  what  they  owed  the  bankrupt,  why  can  he  not  be  permitted 
to  sue  the  bankrupts  for  money  or  property  placed  in  their  hands  to 
pay  the  debts  ?  If  he  could  sue  Haynes  &  Sanger,  why  could  he  not 
sue  their  assignees,  although  a  member  of  the  bankrupt  firm,  to  recover 
the  money  placed  in  his  hands  to  pay  their  debt?  No  principle  of  jus- 
tice or  public  policy  requires  the  courts  of  this  State  to  ignore  the  title 
of  this  assignee  at  the  instance  of  one  of  the  bankrupts.  No  injustice 
will  be  done  to  Waite  if  this  money  be  taken  to  pay  his  creditors,  and 
public  policy  does  not  require  that  the  courts  of  this  State  should  pro- 
tect him  in  his  efforts  either  to  cheat  his  creditors  or  his  partner.  If  it 
be  conceded,  as  it  must  be,  that  the  title  of  a  foreign  statutory  assignee 
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is  good  Id  this  State  for  any  parpoae  against  anybody,  it  seems  to  us 
that  it  OQght  to  be  held  good  against  the  bankrupt  aminst  whom  an 
adjudication  in  bankruptcy  has  been  pronounced  which  is  binding  upon 
Urn. 

Before  such  an  adjudication  can  be  held  to  be  efficacious  in  a  foreign 
countiy  to  transfer  title  to  property,  the  bankrupt  court  must  have  had 

J'nrisdiction  of  the  bankrupt,  either  because  made  in  the  country  of  his 
lomicile  or  because  he,  although  domiciled  elsewhere,  submitted  to  the 
jurisdiction,  or  in  some  other  way  came  under  the  jurisdiction,  of  the 
bankrupt  court  Pendle  &  Waite  did  most  of  their  business  in 
England.  Most  of  their  assets  and  of  their  creditors  were  there,  and 
while  Pendle  alone  was  domiciled  there,  Waite  went  there  and  submit- 
ted to  the  jurisdiction  of  the  bankrupt  court  and  exposed  himself  to 
the  operation  of  English  law.  He  is,  therefore,  bouna  by  the  adjudica- 
tion of  the  court  as  he  would  have  been  if  domiciled  there  and  the 
judgment  had  been  in  a  common-law  court  upon  any  personal  cause 
of  action. 

The  decisions  in  the  Federal  courts  and  in  most  of  the  other  States 
are  in  harmony  with  the  views  we  have  expressed,  and  so  are  the 
doctrines  of  all  the  great  jurists  who  have  written  upon  the  sulyect  of 
private  international  law.  2  Bell's  Com.  681,  687 ;  Wheaton  Int. 
Law  [8th  ed.  by  Dana],  §§  89,  90,  91, 144,  and  note ;  2  Kent  Com.  405 ; 
Wharton  Confl.  of  Laws,  §§  353,  368,  391,  735,  736 ;  Story  Confl.  of 
Laws,  §§  403,  410,  412,  414,  420,  421. 

There  are  but  two  cases  in  this  State  which  really  hold  any  thing  in 
conflict  with  these  views,  and  they  are  Mosselnian  v.  Caen,  84  Barb. 
66 ;  S.  C,  4  T.  &  C.  171.  In  the  first  case  the  action  was  by  foreign 
trustees  appointed  in  bankruptcy  proceedings  to  recover  goods  in  the 
possession  of  the  defendant  m  this  country,  and  the  plamtiffs  recov 
ered.  The  defendant  appealed  and  sought  to  reverse  the  judgment 
upon  the  ground  that  tne  plaintiffs  did  not  as  trustees  have  any 
title  to  the  property.  The  judgment  was  affirmed  on  the  ground  that 
the  defendant  did  not  raise  the  question  of  title  at  the  trial.  But  the 
judges  writing  were  of  opinion  that  the  plaintiffs  d^d  not  have  any 
title  to  the  bankrupt's  property  located  here,  and  one  of  them,  Suthkr- 
LAiTO,  J.,  stated  that  tne  case  of  Abraham  v.  Plestoro^  3  Wend.  538, 
confirmed  by  Johnson  v.  Hunt^  "  would  seem  to  be  conclusive  upon  the 
question  whether  our  courts  will  recognize  or  enforce  a  right  or  title 
acquired  under  a  foreign  banknipt  law  or  foreign   bankruptcy  judicial 

^aham  v.  Plestoro  was  certainly  very 

rn  bankruptcy  proceedings,  and  went 

Colmes  V.  Reinsen^  20  Johns.  229,  but 

Lisive  authority  for  saying  that  had  the 

demurrer  or  on  the  trial,  it  nmst  have 

id  not  maintain  this  action."     In  the 

ig  the  opfnion  of  the  court,  said  :   "  It 

is  State  that  our  courts  will  not  recog- 

:*quired  under  a  foreign  bankrupt  law 

so  far  as  affects  property  within  their 

residents  ot  the  State."     These  two 
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cases  are  unsupported  by  authority  and  are,  we  think,  opposed  to  sound 
principles  and  are  in  conflict  with  the  current  of  authority  in  this  State. 

We  are,  therefore,  of  opinion  that  Schofield  was  competent  to  appear 
upon  the  accounting  to  protect  the  interests  of  the  bankrupt  estate 
which  he  represented,  and  that  upon  the  facts,  as  they  appear  in  this 
record,  his  objection  to  the  allowance  of  the  payraent  made  by  the 
assignee  to  himself  ougjht  to  have  prevailed,  and  that  he  should  be 
recognized  as  a  creditor  for  the  amount  of  such  payment.  It  follows 
that  the  orders  of  the  general  and  special  terms  should  be  reversed, 
and  as  the  facts  may  be  varied  or  more  fully  presented  upon  a  new 
hearing,  the  matter  should  be  remitted  to  the  special  term  for  further 
proceedings  upon  the  same  or  new  evidence,  in  accordance  with  the 
rules  of  law  herein  laid  down,  and  that  the  appellant  should  recover 
from  the  respondent  costs  of  the  appeals  to  the  general  term  and  to 
this  court 

All  concur. 


COURT  OF  APPEALS  OF  MARYLAND, 


Bbown  Trustee,  Etc.,  v.  Stats  of  Mabtland  and  Annapolis  and  Elk- 

BIDGE  K.  Co. 

State  of  Maryland  v.  Beown  Trustee,  Etc.,  and  Annapolis  and  Elk- 

RIDGK  R.  Co. 

Decided  July  22.  1885. 

Res  Adjttdicata. 

The  principle  of  Te%  adjudicata  extends,  not  only  to  the  questions  of  fact  and 
of  law  which  were  decided  in  the  former  suit,  but  also  to  the  groands  of  recoyery 
or  defense  which  might  have  been,  and  were  not,  presented.** 

Deed  of  Trust  —  Railroad  Bonds,  Nbootiability  of  —  Bona  Fide  Holder. 

Where  by  the  articles  of  a  deed  of  trust  of  the  property  and  franchises  of  a 
ndlroad  company,  it  is  provided  that  in  case  default  is  made  in  the  payment  of 
the  principal  or  interest  of  the  bonds,  it  shaU  be  lawful  for  the  trustees  to  sell 
and  dispose  of » the  property  and  franchises  of  the  company,  and  it  is  made  their 
duty  to  exercise  such  power  of  sale  upon  the  requirement  of  a  majority  in  inter- 
est of  the  bondholders,  it  is  not  a  valid  ground  for  delaying  the  sale  that  it  had 
not  been  ascertained  how  many  of  the  bonds  were  justly  due.  Each  bondholder 
holds  his  bonds  separately  and  independently  of  all  others,  and  when  his  interest 
remains  in  arrears,  under  the  circumstances  mentioned  in  the  deed  of  trust,  he 
ought  not  to  be  delayed  by  a  controversy  arising  in  regard  to  the  validity  of 
bonds  held  by  other  persons.  Upon  the  sale  of  a  railroad  under  such  circum- 
stances, when  the  proceeds  are  brought  into  court  for  distribution  it  is  then  com- 
petent for  any  party  in  interest  to  except  to  the  claim  of  any  bondholder,  and  if 
the  proceeds  are  not  sufficient  to  pay  all  the  bondholders,  they  may  except  to 
the  claims  of  each  other.  Such  bonds  are  negotiable  instruments  and  are  good 
in  the  hands  of  hcma  fide  holders  for  value,  without  notice  of  any  equities  or  de- 
fense against  the  first  holders. 

This  was  a  bill  filed,  alleging  that  a  certain  deed  of  trust  between 
the  Annapolis  and  Elkridge  R.  R.  Co.  and  Brown  and  others  trustees, 
was  null  and  void,  and  asking  that  the  trustees  be  restrained  from 

*  See  1  East.  Rep'r,  755. 
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making  sale  of  any  of  the  property  of  the  railroad  company.  Sub- 
stantially the  B&me  questions  were  raised  and  decided  between  the 
parties  in  a  case  reported  in  62  Md.  439. 

Stewart  Brown  and  S.  Teackle  WMiSy  for  trustees.  Charles  B. 
BdbertSy  attorney-general,  for  State.  John  Ireland  and  Charles  Mar- 
shall^ for  railroad. 

Bryan,  J.     We  have  heretofore  decided  a  cause  between  the  parties 
to  this  record.     The  State  of  Maryland  filed  a  bill  in  equity,  in  which 
it  was  maintained  that  it  had  a  lien  on  all  the  property  and  franchises  • 
of  the  Annapolis  and  Elkridge  Railroad  Company,  and  that  said  lien 
was  prior  to  that  created  by  flie  deed  of  trust  m  question,  even  if  the 
deed  were  valid  ;  and  it  was  further  maintained  by  the  State  that  the 
deed  of  trust  was  wholly  invalid,  or  else  was  valid  only  to  the  extent 
of  creating  a  lien  for  such  of  the  bonds  secured  by  it,  as  were  used 
for  the  particular  purposes  expressed  in  the  first  section  of  the  act  of 
1872,  chap.  425.     The  prayer  of  the  bill  was  for  an   injunction   to 
restrain  the  trustees  from  making  sale  of  all  or  any  part  of  the  prop- 
erty of  the  railroad,  and  alternately  to  restrain  them  from  making 
Bale  until  they  6ad  ascertained  by  proper  proceedings  the  parts  or  propor- 
tions of  these  bonds  which  had  in  lact  been  used  for  the  purposes  ex- 
pressed in  the  first  section  of  the  act  of  1872.     There  were  other 
prayers  for  relief  adapted  to  the  different  aspects  of  the  case.     The 
defendants  in  the  cause  were  the  Annapolis  and  Eikridge  Railroad 
Company,  and  the  trustees.  Steward  Brown  and  Arthur  George  Brown. 
The  answer  of  the  trustees  controverted  the  case  made  by  the  bill,  and 
inaintained  the  validity  of  the  deed  of  trust,  and  its  priority  to  the 
rights  and  claims  of  the  State.     It  also  alleged  that  more  than  $150,- 
^  of  these  bonds,  which  had  been  duly  issued  under  and  in  accordance 
^ith  the  terms  of  the  deed  of  trust,  had   been  negotiated   througk 
Alexander  Brown  &  Sons,  and  were  outstanding  in  the  hands  of  bona 
f^  purchasers  for  value ;  and  that  others  of  these  bonds  were  out- 
^nding  in  the  hands  of  persons  and  corporations,  who  claimed  to  be 
*^^  file  holders  for  value.     The  cause  was  heard  on  bill  and  answer^ 
*^d  this  court  decided  upon  the  facts  which  were  shown  by  the  proceed- 
^  in  the  cause,  that  the  deed  of  trust  was  valid  ;  and  that  bonds  to 
^  amount  exceeding  $150,000  had  been  duly  negotiated,  and   were 
outstanding  in  the  hands  of  bona  fide  purchasers  n)r  value ;  and  that 
other  bon^  were  in  the  hands  of  different  persons,  who  alleged  that 
^hey  also  were  bona  fide  holders  for  value ;  and  that  the  State  was  not 
^titled  to  any  of  the  relief  prayed.    The  bill  was  therefore  dismissed. 
ATiis  case  is  reported  in  62  Md.  43&. 

lu  the  present  case,  the  bill  is  filed  by  the  same  complainant,  and  the 
^e  parties  are  defendants.  It  alleges  that  the  deed  of  trust  is  null 
^d  void;  as  a  consequence,  it  is  maintained  that  all  the  bonds  issued 
^^  its  provisions  were  invalid,  and  that  the  trustees  have  no  power 

,^^€.  Certain  of  the  bonds  amounting  to  $252,000,  are  specifi- 
^7  charged  to  have  been  issued  and  used  in  pursuance  of  a  fraudulent 
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agreement,  and  it  is  alleged  that  they  are  held  by  persons  who  had 
notice  of  the  fraudulent  character  of  the  bonds  at  the  time  they  re- 
ceived them.  The  relief  prayed  is,  that  the  deed  of  trust  may  be  de- 
clared null  and  void,  and  that  the  trustees  may  be  restrained  by  injunc- 
tion from  making  sale  of  any  of  the  property  of  the  railroad. 

It  is  manifest  that  the  relief  soufi:ht  in .  each  of  these  cases  is  the 
same.  The  present  bill  repeats  the  allegations  of  the  former  one,  and 
supports  and  fortifies  them  by  other  charges.  The  scope  and  object 
of  both  bills  is  the  same  ;  all  of  their  averments  tend  to  the  same  con- 
clusion. The  purpose  in  each  case  was  to  strike  down  and  defeat  the 
power  of  sale  contained  in  the  deed  of  trust.  It  was  entirely  com- 
petent for  the  complainant  to  make  in  the  first  bill  of  complaint  every 
allegation  which  was  made  in  the  second.  It  is  not  alleged  that  any 
of  them  were  unknown  at  the  time  the  first  bill  was  filed ;  and,  in 
point,  of  fact,  all  of  these  additional  allegations  were  contained  in  the 
petition  for  an  injunction  filed  by  the  Annapolis  and  Elkridge  railroad 
in  June,  1878,  which  petition  was  signed  by  the  attorney-general  of 
the  State,  who  appeared  in  the  cause  by  order  of  the  general  assemblv 
of  the  State  and  the  board  of  public  works.  According  to  well- 
settled  principles,  our  decision  in  the  first  case  finally  determmed,  as  be- 
tween the  parties  to  the  suit,  all  matters  then  adjudicated.  As  between 
these  parties,  no  matter  then  decided  can  ever  again  become  the  subject 
of  controversy.  "  Where  every  objection  urged  in  the  second  suit  was 
open  to  the  party  within  the  legitimate  scope  of  the  pleadings  in  the 
first  suit,  and  might  have  been  presented  in  that  trial,  the  matter  must 
be  considered  as  having  passed  tn  remjudicatem^  and  the  former  judg- 
ment in  such  a  case  was  conclusive  against  the  parties."  Aurora  City 
V.  Weaty  7  Wall.  102.  In  a  subsequent  case  in  the  same  volume,  the 
supreme  court  of  the  United  States,  speaking  of  the  principle  of  res 
jtidicatay  say  :  "  It  extends  not  only  to  the  questions  of  fact  and  of  law, 
which  were  decided  in  the  former  suit,  but  also  to  the  grounds  of 
recovery  or  defense  which  might  have  been,  but  were  not,  presented." 
Beloit  V.  Morgan^  7  Wall.  622.  And  in  the  same  case,  the  court  quotes 
with  approbation  the  striking  language  of  the  vice-chancellor,  in  Her^ 
derson  v.  Henderson^  3  Hare,  11 5,  as  follows :  "  In  trying  this  ques- 
tion, I  believe  I  state  the  rule  of  the  court  correctly,  that  where  a  given 
matter  becomes  the  subject  of  litigation  in,  and  of  adjudication  by,  a 
court  of  competent  jurisdiction,  the  court  requires  the  parties  to  bring 
forward  their  whole  case,  and  will  not,  except  under  special  circum- 
stances, permit  the  same  parties  to  open  the  same  subject  of  litigation 
in  respect  of  a  matter  which  might  iiave  been  brought  forward  as  a 
part  of  the  subject  iu  contest,  but  was  not  brought  forward,  only  be- 
cause they  have,  from  negligence,  inadvertence,  or  even  accident, 
omitted  a  part  of  their  case.  The  plea  of  res  judicata  applies,  except 
in  special  cases,  not  only  to  the  points  upon  which  the  court  was  re- 
quired by  the  parties  to  form  an  opinion  and  pronounce  a  judgment, 
but  to  every  point  which  properly  belonged  to  the  subject  or  litigation 
and  which  the  parties,  exercising  reasonable  diligence,  might  have 
brought  forward  at  the  time." 

Tt  appears  to  us,  therefore,  inevitable,  that  our  decision  in  the  former 
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case  must  be  conclnsive  between  these  parties,  of  every  matter  which 
then  passed  into  jadgraent.  We  then  determined  that  the  deed  of 
trust  was  valid ;  that  bonds  exceeding  the  amount  of  $150,000  were 
in  the  hands  of  bona  fide  holders  for  value ;  that  default  had  been 
made  in  the  payment  of  the  interest,  and  that  the  trustees  had  the  power 
of  sale,  in  accordance  with  the  terms  of  the  dped  of  trust,  and  we 
accordingly  denied  the  injunction.  We  trust  that  hereafter  our  opinion 
may  not  oe  misunderstood. 

Our  decision  binds  the  parties  to  this  suit  and  those  represented  by 
them,  and  no  other  persons.  We  will,  in  the  course  of  this  opinion, 
make  further  explanation  on  this  point.  But  we  may  now  say  that  as 
this  suit  sought  the  general  benefit  of  all  the  stockholders,  they  are 
effectually  bound  by  the  result  of  it  and  they  cannot  hereafter  be  heard 
to  deny  the  right  of  the  trustees  to  sell,  in  accordance  with  the  terms  of 
the  deed  of  trust. 

Our  duty  would  not  be  fully  discharged  without  considering  some 
other  questions  discussed  in  tnis  case.  By  the  fourth  article  of  the 
deed  of  trust,  it  is  provided  that  in  case  deniult  is  made  in  the  payment 
of  the  principal  of  any  of  these  bonds,  or  in  the  payment  of  tne  inter- 
est under  the  circumstances  therein  referred  to,  it  shall  be  lawful 
for  the  trustees  to  sell  and  dispose  of  idl  the  property  and  franchises 
of  the  railroad  company.  And  in  the  ei^ht  article  it  is  made  thei/r 
duty  to  exercise  the  power  of  sale,  upon  the  requirement  in  writing 
of  a  majority  in  interest  of  the  bondholders.  As  the  parties  have, 
by  their  own  agreement,  provided  for  the  contingency  under  which 
a  sale  may  be  made,  the  courts  must  give  effect  to  the  power  of 
sale  thus  given.  In  this  respect  the  proceedings  differ  from  those  in 
the  case  of  a  sale  under  a  mortgage.  Where  a  bill  is  filed  to  foreclose 
a  mortgage,  the  State  authorizes  the  court  to  decree  a  sale  unless  the 
debt  and  costs  are  paid  at  or  before  the  time  fixed  by  the  decree ;  and 
it  is  necessary  for  the  court  to  ascertain  the  amount  of  the  debt,  so 
that  the  defendant  may  know  how  much  it  is  necessary  for  him  to  pay 
in  order  to  prevent  the  sale.  It  would  be  contrary  to  the  agreement 
of  the  parties,  as  embodied  in  the  deed  of  trust,  to  hold  that  the  sale 
should  DO  delayed  until  it  was  ascertained  how  many  of  the  bonds  were 
justly  due.  Each  bondholder  holds  his  own  separately  and  independ- 
ently of  all  others ;  and  when  his  interest  remains  in  arrear  under  the 
circumstances  mentioned  in  the  deed  of  trust,  he  ought  not  to  be 
delayed  by  a  controversy  which  should  arise  about  the  validity  of  the 

Drum  Point  Railroad  Company  had 
Annapolis  and  Elkridge  Railroad  Oora- 
Md.  434.  It  is  now  too  late  to  question 
)f  the  directors,  who  ordered  that  the 
;ed.r    The  deed  was  executed  in  June, 

had  abundant  means  of  knowing  every 
action.  No  reason  has  been  shown  why 
5curred  in  asserting  any  objections  which 
he  deed.  And  in  the  meantime  very 
5n  the  faith  of  the -deed.     We  must  say, 
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moreover,  that  the  evidence  in  the  caase  shows  that  the  election  of  the 
directors  was  not  contrary  to  the  charter  of  the  company.  The  entries 
in  the  book  of  the  proceedings  of  the  company  are  not  evidence 
against  third  persons.  The  efficient  proof  in  tne  case  is  derived  from 
the  testimony  of  a  witness  who  had  personal  knowledge  of  the  trans- 
action. 

The  sale  of  the  shares  of  stock  by  Brown  and  Wells  to  the  Drum 
Point  Railroad  Company  was  evidently  for  the  purpose  of  giving  to 
it  the  control  of  the  Annapolis  and  Elkridge  Company.  It  is  unneces- 
sary to  comment  upon  this  proceeding.  The  Drum  Point  Company 
had  the  right  to  acquire  this  stock,  but  it  had  no  right  to  use  its  con- 
trolling influence  in  the  board  of  directors  so  as  to  sacrifice  the  interest 
of  the  Annapolis  and  Elkridge  Railroad  Company.  We  think  that 
the  title  which  Wells  and  Brown  acquired  to  the  bonds  issued  to  them 
could  not  have  been  maintained  against  the  stockholders  of  the  Annap- 
olis and  Elkridge  Railroad  Company;  nor  could  the  title  of  the 
Drum  Point  Company  have  been  mamtained  to  the  bonds  which  it 
acquired  under  the  agreement  in  the  record.  We  do  not  impeach  the 
motives  of  the  directors  who  authorized  this  disposition  of  the  bonds. 
They  were  gentlemen  of  high  character  and  responsibility ;  but  we 
think  that  they  fell  into  a  very  great  error  in  this  matter.  Although 
the  original  title  to  these  bonds  was  defective,  yet  such  of  them  must 
be  protected  as  are  now  in  the  hands  of  bona  fide  holders  for  value, 
without  notice  of  the  objections  to  their  validity.  The  evidence  which 
we  have  been  considering  was  given  on  the  motion  to  dissolve  the 
injunction,  and  any  conclusion  K)rmed  upon  it  by  the  court  could  be 
used  only  at  the  hearing  of  that  motion  ;  nevertheless,  for  the  purpose 
of  diminishing  as  mucli  as  possible  unnecessary  litigation,  we  have 
thought  it  best  to  state  our  views  on  important  questions  which  must 
arise  hereafter  in  this  controversy. 

If  the  property  of  this  railroad  should  be  sold,  when  the  proceeds 
are  brought  into  court  for  distribution,  it  will  be  cfompetent  for  any 
party  in  interest,  to  except  to  the  claim  of  any  bondnolder.  If  the 
proceeds  are  not  sufficient  to  pay  all  the  bondholders,  they  may  except 
to  the  claims  of  each  other.  The  matters  adjudicated  in  this  case  and 
the  former  one,  between  the  same  parties,  will  not  be  available  for  or 
against  the  bondholders,  except  as  establishing  the  right  of  the  trustees 
to  make  the  sale.     The  trustees  represent  the  bondholders  foi^  this  pur- 

Eose ;  but  not  in  the  matter  of  distribution.  After  the  sale  the  bond- 
olders  must  stand  on  their  own  footing,  and  must  maintain  their  own 
claims  by  evidence.  Our  finding  that  more  than  $150,000  of  the  bonds 
were  in  the  hands  of  botia  fide  holders  for  value  established  that  fact 
conclusively  in  favor  of  the  trustees,  so  as  to  enable  them  to  make  the 
sale,  but  will  not  be  evidence  for  the  bondholder  when  he  claims  dis- 
•tribution.  On  that  issue  it  will  be  res  inter  alias  acta.  It  is  fully 
settled  that  bonds  of  this  description  are  negotiable  instruments,  and 
are  good  in  the  hands  of  bona  fide  holders  for  value,  without  notice  of 
any  equities  or  defenses  against  the  firet  holders.  The  supreme  court 
of  the  United  States  speaking  of  such  bonds  has  said:  "They  are 
placed  by  numerous  decisions  of  this  court  on  the  footing  of  negotiable 
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paper.  They  are  transferable  by  delivery,  and,  when  iaened  by  compe- 
tent aathority,  pass  into  the  hands  of  a  oana  fide  purchaser  for  valne 
before  inatoritj,  freed  from  any  infirmity  in  their  origin.  Whatever 
frand  the  officers  aathorized  to  issue  them  may  have  committed  in  dis- 
posing of  them,  or  however  entire  may  have  been  the  failure  of  the 
consideration  promised  by  parties  receiving  them,  these  circumstances 
will  not  affect  the  title  of  snbseauent  hma  fide  purchasers  for  value 
before  maturity,  or  the  liability  of  the  municipalities  (the  makers  of 
the  bonds).  As  with  other  negotiable  paper,  mere  suspicion  tliat  there 
may  be  a  defect  of  title  in  its  holder,  or  knowledge  of  circumstances 
which  wonld  excite  suspicion  as  to  his  title  in  the  mind  of  a  prudent 
man,  is  not  sufficient  to  impair  the  title  of  the  purchaser.  That  result 
will  only  follow  where  there  has  been  bad  faith  on  his  part."  Crom- 
v}ell  V.  0(runty  of  Sac^  96  U.  S.  51.  In  the  same  case,  they  say :  "  The 
simple  fact  that  an  mstallment  of  interest  is  overdue  and  unpaid,  dis- 
connected from  other  facts,  is  not  sufficient  to  affect  the  position  of  one 
taking  the  bonds,  and  subsequent  coupons  before  their  maturity  for 
value  as  a  bona  fide  purchaser."  Vide^  also,  Mailway  Company  v. 
Spragtbe^  103  Ub  8.  756.  We  accept  these  decisions  as  conclusive  of  the 
questions  involved  in  them. 

It  seems  necessary  to  consider  only  one  other  question.  We  think 
that  the  amendment  of  the  pleadings  is  within  the  discretion  of  the 
court,  and  that  no  appeal  lies  from  their  decision.  The  appeal  of  the 
State  mast  be  dismissed.  As  the  defense  of  res  adjudicata  must  settle 
this  controversy  at  the  final  hearing;  further  litigation  is  needless.  We 
will,  therefore,  reverse  the  order  of  the  circuit  court,  and  dismiss  the 
bill. 

Order  reversed  and  bill  dismissed. 

Chief  Judge  Alvet  filed  a  separate  opinion,  in  which  Judges  Kob- 
nrsoN  and  KmsHiE  concurred ;  Judge  Stonb  also  filed  an  opinion. 


Lbicullsb  v.  Fuohs. 

Decided  Julj  28,  1885. 

Prdvcifal   and   Agent  —  Auctioneer  —  Undibclobed  Principai*  —  Pebsonal 
LiABiLrrT. 

An  aactioneer  who  sells  withoat,  at  the  time  of  the  sale,  disclosing  the  name  of 
his  principal  binds  himself  personaUj. 

John  Siewartj  Damd  St&wofH,  for  appellants.     J.  Upahar  Dennis, 

being  in  the  possession  of  a  piano  under 
to  the  warerooms  of  the  appellants,  who 
t  was  sold  by  them  at  auction  without  dis- 
3r  and  was  bought  by  the  appellee.  The 
vied  by  the  owner,  and  this  suit  is  brought 
auctioneers  to  recover  the  money  paid  on 

J  well  settled  that  one  selling  property  as 
the  name  of  the  principal  binds  nimself 
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In  such  cases  the  purchaser  has  the  right  to  rely  upon  the  respons^ 
bility  of  the  agent  by  whom  the  sale  is  made,  and  is  not  obliged  to  rely 
upon  the  responsibility  of  an  unknown  and  perhaps  irresponsible  prin- 
cipal. The  same  rule  applies  to  sales  made  by  auctioneers.  Whether 
the  doctrine  of  impliea  warranty  of  title  attaches  to  a  sale  made  by 
an  auctioneer  for  the  breach  of  which  he  would  be  liable  for  unliqui- 
dated damages  is  a  question  not  necessary  to  be  decided  in  this  case. 
Be  this  as  it  may,  it  is  f^r  we  think,  both  on  reason  and  authority, 
that  if  a  sale  is  made  by  an  auctioneer  without  disclosing  the  name  of 
the  owner,  and  the  property  is  afterward  claimed  by  a  superior  title, 
the  purchaser  may,  in  an  action  for  money  had  and  received,  recover 
the  purchase-money  of  the  auctioneer.  There  is  in  such  a  case  an  entire 
failure  of  consideration,  and  the  sale  having  been  made  by  the  auc- 
tioneer, the  only  person  known  as  vendor,  it  is  but  just  and  right  that 
he  should  be  answerable  to  the  purchaser.  There  is  certainly  no  hard- 
ship in  this  rule  of  law,  because  the  auctioneer  knows  the  person  on 
account  of  whom  the  goods  are  sold,  and  has  it  in  his  power  to  protect 
himself  against  loss.  Any  other  rule  would  not  only  be  a  fraud  on 
purchasers,  but  destructive  of  all  confidence  in  auction  sales. 

So  far  back  as  Hanson  v.  Roherdean^  Peake  N.  P.  C.  120,  Lord 
Kenton  said,  "  that  though  where  an  auctioneer  names  his  principal^ 
it  is  not  proper  that  he  should  be  liable  to  an  action,  yet  is  a  very  dif- 
ferent case  when  the  auctioneer  sells  it.  In  such  a  case  the  purchaser  i» 
entitled  to  look  to  him  personally  for  the  completion  of  the  contract." 

We  have  not  been  able  to  find  asingle  case  in  conflict  with  the  rule 
thus  laid  down.  On  the  coiitrary,  it  is  sustained  by  all  the  subsequent 
decisions,  both  in  England  and  in  this  country.  Jonea  v.  Littiedale^  ft 
Ad.  &  El.  486 ;  MUSs  v.  Hunt^  20  Wend.  431 ;  FranUyn  v.  Lamond^ 
4  0.  B.  637. 

And  in  all  the  text-books  the  principle  is  laid  down  in  the  broadest 
terms.  In  his  work  on  Agency,  Judge  Story  says :  "  Thus  where  a 
contract  is  made  with  an  auctioneer  for  the  purchase  of  goods  at  public 
sale,  and  no  disclosure  is  made  of  the  principal  on  whose  behalf  the 
commodity  is  sold,  the  auctioneer  will  be  liable  to  the  purchaser  to  com- 

Elete  the  contract,  although  from  the  nature  of  public  sales  it  is  plain 
e  acts  as  agent  only.     Story  Agency,  §  267. 

Again,  in  Addison  Contracts,  the  author  says :  ^*  Every  auctioneer 
who  sells  without,  at  the  time  of  the  sale,  disclosing  the  name  of  his 
principal,  contracts  personallv."  Page  642.  .  In  Babington  Auctions, 
Law  Lib.,  vol.  9,  §  185,  the  rule  is  thus  laid  down  :  "  Where  an  auctioneer 
does  not  disclose  the  name  of  his  principal  at  the  time  of  the  sale,  he  is 
personally  liable  to  an  action  for  damages  for  not  completing  the  contract. 
The  cases  relied  on  by  the  appellants  are  cases  in  which  the  sales 
were  made  by  administrators  or  executors,  or  trustees,  or  by  sheriffs  or 
other  officials,  in  which  the  nature  and  character  of  the  sales,  and  the 
objects  for  which  they  are  made,  are  well  known  to  the  purchaser. 
Besides,  one  making  a  sale  in  an  ofiicial  capacity  cannot,  for  reasons  of 
public  policy,  be  held  personally  responsible.  For  otherwise,  "No 
one,"  as  Judge  Arohbb  says  in  Mockoee  v.  Oardmsr^  2  H.  &  G,  176, 
"  could  be  induced  to  accept  the  office." 
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It  can  hardly  be  said  that  an  auctioneer  is  in  this  sense  a  pnblic  officer. 
There  is  a  tax,  it  is  true,  upon  the  receipts  of  sales  made  by  him, 
and  he  is  appointed  and  required  to  give  bond,  but  the  tax  is  laid  for 
the  purpose  of  revenue,  and  the  appointment  and  requirement  to  give 
bond  are  provisions  of  the  law  to  secure  the  prompt .  payment  of  the 
taxes  thus  levied.  His  business  is  essentially  a  private  one,  he  may 
sell  or  not  as  he  pleases,  and  is  not,  in  any  respect,  under  the  slightest 
obligations  to  the  public.  For  these  reasons  the  judgment  below  must 
be  affirmed. 

Judgment  affirmed. 

Chief  Judge  Alvey  filed  a  dissenting  opinion,  in  which  Judge 
Ebyak  concurred. 

Note.  —  See  8  Wait*s  Act.  and  Def .  480.  In  an  action  for  the  non-delivery  of 
foods,  it  appeared  that  the  defendants,  who  were  auctioneers,  issued  printed  cata- 
logues,  headed  "Qreat  Western  Railway  Company.  Catalogue  of  unclaimed  prop- 
erty, etc.,  which  will  be  sold  by  auction  by  Messrs.  H.  &  E.  (the  defendants),  on 
Tuesday,  November  7,  and  foUowing  day.  By  order  of  the  directors  of  the  above 
company,"  etc  The  catalogue  contained,  amongst  others,  the  following  conditions: 
"  The  lots  to  be  cleared  away  within  three  days  after  the  sale  at  the  purchaser's 
expense,  etc.  If  any  deficiency  shall  arise,  or  from  any  cause  the  auctioneer  shall  be 
unable  to  deliver  any  lot  or  portion  of  a  lot,  then  in  such  case  the  purchaser  shall 
accept  compensation.  Upon  failure  of  complying  with  the  above  conditions,  the 
money  deposited  in  part  payment  shall  be  forfeited.  All  lots  unclaimed  within  the 
time  aforesaid  shall  be  resold  by  public  or  private  sale  without  further  notice,  and 
the  deficiency  made  good  by  the  defaulter." 

The  plaintiff  attended  the  sale,  received  a  catalogue,  bought  one  of  the  lots,  and 
paid  a  deposit.  He  did  not  fetch  the  goods  away  on  Saturday  (the  last  of  the  three 
days  for  clearing),  but  went  for  them  on  the  Monday  following,  when  he  was  told 
by  one  of  the  defendants  that  the  lot  had  been  delivered  to  another  persoo.  There 
was  evidence  that  the  lot  was  seen  on  Saturday  mominfif  in  the  defendants'  posses- 
sion as  if  ready  for  deliverv,  and  that  it  was  usual  to  delay  the  delivery  of  large  lots 
like  it  till  the  smaller  lots  had  been  delivered.  The  plaintiff  having  been  nonsuited: 
Held,  first,  that  on  the  face  of  the  catalogue  and  conditions,  there  was  evidence 
that  the  defendants  contracted  personally  with  the  plaintiff  for  the  delivery  of  the 
goods  purchased  by  him.  Secondly,  that  the  condition  as  to  clearing  the  lot  within 
Uiree  days  was  not  a  condition  precedent  to  the  plaintiff's  right  to  claim  delivery. 
Wodfe  V.  Home,  2  Q.  B.  Div.  855;  S.  C,  21  Moak's  £ng.  Rep.  154. 


WOLSHBUCER  V.    RuBNUS. 

Bcided  July  22,  1885. 

OP  Creditors  —  Preference. 
assignment  for  the  benefit  of  creditors,  in  favor  of 
rices  in  preparing  the  deed,  is  within  the  prohibi' 
Laws  of  1884. 

>A  Barton^SkipwUh  Wilmer,  S.  8.  Pleas- 
.  Louey^  Wm.  J.  (yBrien^  for  appellees, 
stion  in  this  case  is  whether  the  reservation 
draughtsman  of  the  deed,  for  its  prepara- 
a  deed  for  the  benefit  of  creditors,  as  is  for- 
)f  1884,  chap.  295.  The  language  of  that 
'^ers  every  species  of  debt,  and  we  see  no 
e  reservation  made  in  this  deed  is  within 
The  debtor  who  was  in  failing  circum- 
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stances  employed  the  draD^htsman.  !N'o  one  else  conld,  for  there  was 
no  trustee  to  do  it  until  the  deed  was  made.  It  was  his  debt  or  he 
could  not  charge  his  estate  in  the  hands  of  a  trustee,  with  its  payment 
as  he  did  do  by  the  deed.  He  ought  to  have  paid  the  draughtsman 
and  left  no  debt  outstanding  for  the  service  rendered  to  be  paid  in  full 
from  the  estate  as  a  preference  debt.  The  question  turns  entirely  on 
the  construction  of  tne  act  of  assembly,  and,  in  determining  what  kind 
of  debt  is  contemplated  by  and  embraced  in  it,  we  find  no  occasion  to 
cite  authority  in  support  of  our  view.  If  this  deed  had  never  been 
executed,  there  can  be  no  question  that  the  draughtsman  would  have 
had  a  proper  claim  against  nis  employer,  notwithstanding  the  deed  had 
never  been  executed.  Its  execution  could  not  change  the  character  of 
the  claim  unless  there  had  been  a  special  contract  to  that  effect.  The 
fee  for  preparing  this  deed  was  beyond  question  a  debt  of  the  grantor, 
and  though  created  in  an  attempt  to  provide  for  his  creditor,  we  find 
no  warrant  for  excepting  it  from  the  operation  of  the  act.  A  majority 
of  the  court  thinking  the  order  of  the  insolvent  court  of  Baltimore 
city  appealed  from  was  properly  passed,  the  same  will  be  aflirmed. 

Order  afl^med. 

Judge  Bbyan  filed  a  dissenting  opinion,  in  which  Judge  RrroHiT; 
concurred. 


SUPREME  JUDICIAL  COURT  OF  MAINE. 


Goodwin  v,  Bath. 

August  6,  1885. 

Bond  —  Interest  Coupon  Severed  from  Bond  — Holder  in  Good  Faith  — 
Burden  op  Proof. 

The  holder  of  an  interest  coupon,  after  its  severance  from  the  bond,  cannot 
recover  the  sum  named  in  it,  if  larger  than  the  sum  named  in  the  bond  as  inter- 
est, without  showing  that  he,  or  some  prior  holder  of  the  severed  coupon, 
acquired  the  same  in  good  faith  before  maturity  and  without  notice  of  the  error. 

Action  on  an  interest  coupon.     The  opinion  states  the  case. 

WUhuT  F,  Lunty  iot  plaintiff.     Francis  Adams,  for  defendant. 

£mbby,  J.  The  writing  declared  upon  in  this  suit  is  a  coupon  for  the 
forty-fourth  installment  of  interest  upon  a  bond  for  $100  issued  by  the 
defendant  city.  It  is  not  the  original  contract  for  the  interest.  The 
original,  fundamental  undertaking  to  pay  the  interest  is  found  in 
the  bond  itself.  The  bond  expresses  the  original  real  contract  for  both 
principal  and  interest.  The  coupon  is  an  incident  of  the  bond.  It  is 
of  the  nature  of  a  check  or  ticket  for  the  interest.  It  is  issued  rather 
for  convenience,  than  to  express  the  original  obligation  to  pay  interest. 
It  is  designed  to  pass  from  nand  to  hand,  like  a  baggage  check,  and  the 
lawful  holder  is  entitled  to  the  interest  it  represents.  iVhen  taken  up 
it  is  a  convenient  voucher  for  the  officer  paying  the  interest.  It  repre- » 
sents  that  interest  promised  in  the  bond,  and  no  other,  nor  different 
interest.  Arents  v.  Commonwealth,  18  Gratt.  764 ;  City  v.  Lamson, 
9  Wall.  482;  McCoy  y.  Washmgton  County,  3  Wall.  Jr.;  S.  0.,  7  Am. 
Law.  Reg.  196,  cited  in  4  Myers'  Fed.  Dec.  876. 
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So  dearly  is  the  coupon  an  incident  of  the  bond  and  not  an  original 
independent  undertaking,  that  actions  apon  it,  though  it  be  without  seal, 
are  not  barred  by  any  lapse  of  time,  short  of  that  required  to  bar  an 
action  upon  the  bond  itself.  The  coupon  draws  its  life  from  the  bond, 
lives  as  long  as  the  bond,  and  dies  with  the  bond.  Clark  v.  Iowa  CUy^ 
20  Wall  583. 

In  this  case  the  city  of  Bath  was  authorized  to  issue  its  obligations, 
"with  coupons  for  interest  attached,  payable  semi-annually."  Special 
Laws  of  1860,  chap.  450,  §  2.  In  this  $100  bond  to  which  the  coupon 
was  attached,  the  stipulation  was  to  pay  six  per  cent  interest,  which 
would  make  the  forty-fourth  installment,  one  for  $3  only.  At  the  time 
of  the  issue  of  this  bond  the  statute  against  usury  was  in  force.  The  city 
could  not  lawfully  stipulate  in  the  bond  for  more  interest,  nor  lawfully 
attach  to  the  bond  a  coupon  for  more.  The  sum  of  $3,  the  amount  of 
the  installment  promised  in  the  bond,  is  what  the  lawful  holder  of  the 
coupon  id  entitled  to,  and  is  as  much  as  the  city  was  authorized  to  pay, 
or  to  promise  to  pay. 

The  plaintiff,  however,  urges  that  whatever  may  be  the  nature  of  the 
coupon  while  attached  to  the  bond,  when  it  is  separated  from  the  bond 
it  becomes  a  separate  and  a  negotiable  instrument.  This  coupon  was 
separated  from  the  bond  when  purchased  by  the  plaintiff,  and  he  claims 
that  he,  as  the  holder  of  the  separated  coupon,  is  not  affected  by  any 
mistakes  or  excesses  of  authority  in  the  issue,  but  can  recover  the  sum 
named  in  the  coupon,  whatever  whs  the  sum  promised  in  the  bond. 

The  case  as  made  up  by  the  mutual  admissions,  without  any  objec- 
tion to  their  legal  admissibility,  shows  that  there  was  not  a  full  consid- 
eration for  such  a  coupon,  and  that  the  coupon  was  issued  by  mistake 
for  a  sum  larger  than  that  authorized  by  law,  and  by  the  terms  of  the 
bond.     Such  facts  legally  appearing,  it  is  incumbent  on  the  holder,  if 
he  would  avoid  them,  to  show  that  he  or  some  prior  holder,  whose 
rights  he  has  succeeded  to,  acquired  the  coupon  in  good  faith,  before 
maturity,  and  without  notice  of  the  true  state  of  affairs.     Reverts  v. 
Lane;  64  Me.  Ill ;  S.  C,  18  Am.  Rep.  242.     Does  the  case  show  this  ? 
The  bond  with  coupon  attached  was  delivered  to  the  Androscoggin  Rail- 
road Company,  by  whom  it  was  put  on  the  market.  That  company,  hold- 
must  be  held  to  have  known  the  discrepancy, 
I  amount  of  the  forty-fourth  installment  of  in- 
holder  of  both  bond  and  coupon  would  be 
tice.     There  is  no  evidence  oi  any  separate 
►nd  until  the  plaintiff  acquired  the  coupon, 
at  there  was  no  such  severance,  and  that  the 
30  the  owner  of  the  bond.  McCoy  v.  Washing^ 
vniing  v.  HouUon^  64  Me.  261 ;  S.  C,  18  Am. 
e  first  one  shown  to  have  a  separate  ownership 
vfter  maturity,  on  January  1 0th.     From  the 
lence  or  presumption  that  the  plaintiff  or  any 
coupon  both  before  maturity  and  without 
negotiable  nature  or  immunities  of  the  cou- 
n  a  situation  to  invoke  them.     The  coupon 
was  a  ticket  for  the  forty-fourth  installment 
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of  interest  due  on  bond  No.  77,  which  installment  was  $3.  There  is 
in  the  writ  a  general  omnibos  money  count,  broad  enough  to  include 
the  plaintiJBPs  daira  for  that  installment.  He  cannot  recover  the  amount 
named  in  the  coupon.  He  only  claims  interest  upon  the  installment 
from  the  date  of  nis  demand,  January  15. 

Judgment  for  plaintifi  for  $3,  with  interest  from  January  10, 1883. 


Downing  v.  Dkabbobn. 

August  6,  1885. 

Sale — Dbpectite  Mebchandise — Pabticular  Use  —  Implied  Warranty —  Re- 
scission. 

A  shoe  manufacturer  purchased  a  lot  of  leather  in  which  there  was  a  latent 
defect  known  to  the  vendor  not  disclosed  to  the  vendee  till  a  part  of  it  was  manu- 
factured into  shoes  and  put  to  the  test  of  actual  wear.  HMy  that  he  could  then 
return  so  much  of  the  leather  as  was  unmanufactured  and  have  credit  for  the 
same,  specially  as  it  had  been  customary,  between  the  parties,  for  him  to  receive 
credit  for  leather,  returned  at  various  times,  that  was  not  suitable  for  his  use. 

Assumpsit  for  goods  sold  and  delivered.  The  opinion  states  the  facts. 

Moody  dk  BartUtt  and  W.  M.  Bradley y  for  plaintiff.  JR.  F.  Ta/p- 
ley^  for  defendant. 

Haskell,  J.  Assumpsit  upon  account  annexed  for  goods  sold  and 
delivered.  Plea,  the  general  issue.  The  plaintiffs  were  manufacturers 
of  various  kinds  of  leather.  The  defendants  were  manufacturers  of 
shoes,  and  had  purchased  of  the  plaintiffs,  leather  to  be  so  manufactured 
for  a  series  of  years.     A  current  account  had  been  kept  between  the 

Sarties  running  from  Sept.  15,  1880,  to  June  23,  1883,  prior  to  the 
ate  of  the  plaintiff's  writ  in  August  of  that  year.  It  had  been  cus- 
tomary for  the  defendants  to  remit  the  amount  of  purchases  as  they 
fell  due,  and  to  receive  credit  for  the  same,  and  also  credit  for  leather 
returned  at  various  times  that  was  not  suitable  for  their  use.  July  24, 
1882,  the  defendants  purchased  of  the  plaintiffs  a  quantity  of  kid 
amounting  to  $2,925.51,  and  subsequently  remitted  to  the  plaintiffs  the 
full  price  thereof  and  received  credit  for  the  same.  A  part  oi  this  kid,  de- 
fendants manufactured,  but  when  put  to  the  test  of  actual  wear  it  proved 
unsound  and  rotten  and  unsuited  for  manufacture  into  shoes ;  thereupon 
the  defendants  returned  the  balance  of  the  purchase,  and  demanded  credit 
for  the  purchase-money  paid  for  the  kid  returned.  Whether  they  ai'e 
entitled  to  this  credit  comes  before  the  court  on  report.  The  evidence 
touching  the  terms  of  the  July  purchase  is  conflicting,  but  it  does  appear 
that  the  defendants  believed  that  they  were  purchasing  sound  leather 
suited  to  manufacture  into  shoes,  and  that  the  plaintiffs  well  knew  the 
use  for  which  the  purchase  was  made  and  sold  the  leather  to  be  applied 
accordingly.  From  the  terms  of  the  sale,  the  law  implies  a  warranty  that 
the  leather  sold  should  be  reasonably  fit  for  the  purposes  for  which  it 
was  bought.  That  is,  that  it  should  be  sound,  suited  for  shoes.  French 
V.  Vining^  102  Mass.  132;  S.  C,  3  Am.  Rep.  440;  Jones  Y.Just,  L. 
R.,  3  Q.  B.  197 ;  HigfU  v.  Bacons  126  Mass.  11 ;  S.  C,  30  Am.  Rep. 
639 ;  Pease  v.  Sabm,  38  Vt.  432  ;  Jones  v.  Bright,  5  Bing.  533. 
If  it  be  said  that  the  doctrine  of  oa/oeat  emptor  applies,  inasmuch  as 
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the  defendants  inspected  the  leather  before  purchase  and  have  not 
shown  that  the  plaintiffs  manufactured  it,  it  is  sufficient  to  note  that  it 
was  sold  for  a  specific  use,  and  that  the  defect  was  latent  and  known  to 
the  plaintiffs  and  concealed  by  them  from  the  defendants  at  the  time 
the  sale  was  made.     Silence,  in  such  case,  was  fraud. 

When  the  latent  defect  became  known  to  the  defendants  they  could 
elect  whether  to  retain  the  goods  and  seek  their  remedy  for  breacli  of 
warranty  or  deceit,  or  to  repudiate  the  sale  and  restore  the  articles  pur- 
chased. Maraton  v.  Knight^  29  Me.  341.  They  chose  the  latter 
course  and  returned  so  much  of  the  leather  as  had  not  been  actually 
manufactured,  and  demanded  credit  for  the  purchase-money.  No 
objection  is  made  that  the  leather  was  not  seasonably  returned,  nor  that 
all  of  it  was  not  returned,  so  that  these  questions  need  not  be  consid- 
ered, but  are  waived. 

Although  the  plaintife  have  only  sued  such  items  in  their  account 
as  accrued  since  tne  July  purchase,  yet,  as  that  purchase  was  repudiated 
in  part  before  this  suit  was  begim,  leaving  the  price  of  the  goods 
returned  in  the  plaintiffs^  hands,  the  defendants  have  a  right  to  insist 
that  the  same  snail  be  applied  in  part  payment  of  their  account,  and 
that  judgment  shall  be  entered  agamst  them  for  the  balance  only. 

Judgment  for  plaintiffs  for  $367.04,  with  interest  from  June  2, 1883. 

Peters,  Oh.  J.,  Walton,  Virgin,  Libbbt  and  Emery,  JJ.,  connurred. 

Note.— See  19  Moak's  Eng.  Rep.  252;  31  id.  CSl;  81  Alb.  L.  J.  182;  KeUogg 
Bridge  Go,  v.  Hamilton,  110  U.  S.  108;  S.  C,  80  Alb.  L.  J.  229;  Moses  y.  Mead,  1 
Den.  378;  S.  C,  16  N.  Y.  Com.  L.  R.  (Lawyers'  ed.),  378,  note  ;  JoTie^  v.  Oearge,  61 
Tex.  345 ;  S.  C,  48  Am.  Rep.  280.  21  Fed.  Rep.  441,  note  ;  Abb.  Digest  (Annual, 
1888),  412.  The  vendor  of  a  mare  and  a  mule  had  them  both  in  a  single  stall  where 
defects  were  not  easUy  discoverable.  The  buyer  being  about  to  examine  them,  the 
vendor  said  that  the  mule  had  once  kicked,  but  was  sound.  The  buyer  being  inex- 
perienced,and  relying  on  this  representation  in  the  purchase,  held,  that  the  representa- 
tion was  a  warranty  covering  even  visible  defects.  Kenner  v.  Harding,  85  111.  264 ; 
S.  C,  28  Am.  Rep.  615. 

On  a  sale  of  goods  by  a  manufacturer  for  a  particular  purpose,  there  is  an  implied 
warrant  of  fitness  for  that  purpose;  but  the  manufacturer  is  not  bound  to  furnish  the 
best  that  are  or  can  be  made,  but  only  such  as  are  usually  made  and  used,  and  as  are 
reasonably  fit  for  the  purpose.  Harris  v.  Waits,  51  Vt.  481;  8.  C,  81  Am.  Rep.  694. 
In  Oerst  v.  Jones,  32  Gratt,  518;  S.  C,  34  Am.  Rep.  773,  defendant  agreed  to 
fiLmish  pluntiff  as  many  boxes  as  they  should  need  to  pack  manufactured  tobacco 
daring  a  certain  season  at  a  specified  time,  and  did  furnish  such  boxes.  It  is  custom- 
ary for  tobacco  dealers  to  rely  on  the  manufacturers  of  boxes  for  the  selection  of 

x__:-i  -_j  — *  *»  j.^-*  *u^  boxes  received  to  ascertain  if  thev  are  suitable. 

X  were  of  unseasoned  wood,  whicn  caused  the 
d  deteriorate  in  value.  Held,  (1)  that  the  def end- 
warranty  that  the  boxes  were  suitable  for  the  pur- 
cco,  for  loss  from  their  not  being  suitable,  and  (2) 
8  the  damage  done  to  the  tobacco  by  its  moulding, 
an  article  is  sold  signifies  that  it  is  designed  to 
warranty  that  it  is  suitable  for  such  purpose  may 
itself.  Jefferson  Iron  Co.  v.  Thompson,  20  N.  Y. 
3tDept.  Oct.,  1884. 

essly  to  be  used  in  the  manufacture  of  steel  are 
th  parties  is  that  they  were  purchased  for  such 
Birt  of  the  seller  that  they  are  reasonably  and  fairly 
Iron  Co.  V.  Thompson,  20  N.  Y.  Weekly  Dig.  317. 
mtract  concerning  the  quality  or  description  of  the 
)  afforded  an  opportunity  for  its  examination  and 
imination,  or  after  he  has  elected  not  to  avail  him- 
»mplain  that  he  was  deceived  in  his  expectationa 
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oonceming  it,  or  be  allowed  damages  on  account  of  its  inferior  quality.    Bprague  v. 
Butterworth,  17  N.  Y.  Weekly  Dig.  304,  not  elsewhere  reported. 

On  the  sale  of  an  article  for  a  specific  purpose  there  is  a  warranty  by  the  vendor 
that  it  is  reasonably  fit  for  the  purpose,  and  there  is  no  exception  as  to  latent  undis- 
coverable  defects. 

The  plaintiff  ordered  and  bought  of  the  defendant,  a  coach  builder,  a  pole  for  the 
plaintiff's  carriage.  The  pole  broke  in  use  and  the  horses  became  frightened  and 
were  injured.  Bi  an  action  for  the  damage,  the  jury  found  that  the  p>ole  was  not 
reasonably  fit  for  the  carriage,  but  that  the  defendant  had  been  guilty  of  no  negli- 
^nce.  HM,  that  the  plaintiff  was  entitled  to  recover  the  value  of  the  pole,  and  also  for 
age  to  the  horses,  if  the  jury,  on  a  second  trial,  should  be  of  opinion  that  the  in- 
j  to  the  horses  was  the  natural  consequence  of  the  defect  in  the  pole. 

fhe  limitation  as  to  latent  defects  introduced  by  Beadhead  v.  Midland  By.  Co.,  L. 
R.,  4  Q.  B.  879,  does  not  apply  to  the  sale  of  a  chattel.  BandaU  v.  Ne/iMon,  2Q.  B 
Div.  102;  S.  C,  19  Moak's  Eng.  Bep.  248,  252,  note. 


^•^^b; 


Plaisted  v.  Waxkee. 

August  6,  1885. 

Pkactice  —  Pleadings. 

Where  a  declaration  containing  one  count  is  adjudged  bad  on  demurrer  and  no 
exception  is  taken,  that  adjudication  is  final  and  conclusive  as  to  that  count. 

In  an  action  to  recover  a  statute  penalty  from  an  unregistered  person  who 
engages  in  and  continues  the  business  of  an  apothecary  for  one  week,  the  decla- 
ration should  allege  the  place  where  he  engaged  in  such  business  and  that  he 
continued  the  business  at  that  place  for  one  week. 

Oeorge  C.  Yeaton^  for  plaintiff.  8.  C.  Strout,  H.  W,  Oage  and  F^ 
S,  Strout^  for  defendant. 

Libbet,  J.  The  declaration  originally  contained  one  count  to  which 
the  defendant  demurred  specially  at  the  first  term.  The  demurrer  was 
sustained  and  the  declaration  adjudged  bad,  and  no  exception  was 
taken.  This  adjudication  is  final  and  conclusive  as  to  that  count. 
Kev.  Stat.,  chap.  82,  §  23. 

The  plaintiff  had  leave  to  amend  and  filed  fifty-two  new  counts. 
Exceptions  were  taken  to  the  allowance  of  these  amendments,  but  we 
think  the  court  had  power  to  allow  them.  The  original  count  was  not 
amended.  The  defendant  again  filed  a  special  demurrer.  It  must  be 
confined  to  the  new  counts.     Bean  v.  Ayera^  69  Me.  122. 

The  new  counts  are  all  alike  except  as  to  the  time  covered  by  each. 
The  action  is  brought  to  recover  the  penalties  alleged  to  have  been 
incurred  by  the  defendant  for  violation  of  the  act  oi  1877,  chap.  204. 
Eev.  Stat.,  chap.  28.  By  Rev.  Stat.,  chap.  81,  §  14,  the  action  is  local 
and  the  declaration  must  allege  that  the  offense  was  committed  in  the 
county  where  it  is  brought.  The  penalty'is  incurred  by  engaging  and 
continuing  in  the  business  of  an  apothecary  one  week.  The  aeclaration 
should  allege  that  the  defendant  continued  the  business  at  some  place 
in  the  county  of  York  at  least  one  week.  This  is  material  and 
cannot  be  left  to  inference.  The  new  counts  do  not  so  allege.  They 
merely  allege  that  the  defendant  "  at  said  York  did  engage  in  and 
carry  on  the  business  of  an  apothecary  then  and  there,  not  having 
been  granted  a  certificate  and  registration  by  the  commissioners  oi 
pharmacy,  .  .  .  and  did  continue  so  to  engage  in  and  carry  on 
said  business  for  and  during  the  week,"  etc.  Here  is  no  allegation  that 
the  defendant  continued  to  carry  on  the  business  at  said  York  for  the 
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week  named.  The  word  "  so  "  muflt  be  held  to  refer  to  the  manner  of 
carryiDg  on  the  bnsiness  and  not  to  the  place  where  it  was  carried  on. 
For  this  reason  the  declaration  is  bad. 

Other  qnestions  are  raised  by  the  demurrer,  but  we  do  not  deem  it 
necessary  nor  important  to  consider  them. 

Whether  the  furtherance  of  justice  will  require  that  the  plaintiff  shall 
be  allowed  to  further  amend  his  declaration,  if  he  shall  ask  it,  must  be 
determined  by  the  court  at  nidpriua. 

Exceptions  sustained  ;  demurred  sustained  ;  declaration  bad. 

Fetebs,  Oh.  J.,  Walton,  Yisom,  Embby  and  Haskell,  JJ.,  con- 
curred. 


Baxteb  v.  Hoses. 

August  16,  1885. 

CREDrroB  Bnx  —  Must  Show  Execution  Retubned  Nulla  Bona. 

When  an  attempt  is  made  by  a  process  in  equity  to  reach  eauitable  interests, 
choses  in  action,  or  the  avails  of  property  fraudulently  convey ea,  for  the  payment 
of  a  debt,  the  bill  should  allege  that  execution  had  been  tn^en  out  on  a  judg- 
ment for  such  debt  against  the  debtor,  and  nvUa  h<ma  returned  thereon.  The 
officer's  return  on  the  execution  is  the  only  sufficient  evidence  that  the  debt 
cannot  be  collected  by  process  at  law. 

No  equity  jurisdiction,  however  enlarged,  takes  upon  itself  the  collection  of 
legal  debts  before  legal  remedies  are  exhausted. 

GOBFOBATION — PBOPBBTT  18    TbUBT  PuND  —  DlBBCTOBS. 

The  property  of  a  corporation's  a  trust  fund  for  the  payment  of  debts,  and  the 
directors  hold  the  same  under  an  implied  or  constructive  trust  for  that  purpose. 
Statute  of  Limitations  —  Tbustkb. 

One  who  is  not  an  actual  trustee,  but  upon  whom  that  character  is  forced  by 
a  court  of  equity  for  the  purpose  of  a  remedy,  may  avail  himself  of  the  statute  of 
limitations. 

R.  P.  Tapley^  for  plaintiff.  FryCy  Cotton  dk  White  and  William 
X.  jPutnamj  for  defendants. 

Pktees,  Ch.  J.  This  is  a  creditor's  bill  to  collect  certain  debts,  prin- 
cipally judgments,  which  are  due  from  the  Androscoggin  Railroad 
Company,  and  is  before  us  on  demurrer. 

It  is  not  claimed  that  the  bill  is  maintainable  under  part  10,  section 
6,  of  chapter  77  of  the  Revised  Statutes.  That  provides  a  remedy  for 
a  single  creditor,  by  an  attachment  in  equity  of  some  specific  property 

inder  the  bill.  Chapman  v.  PuUisn- 
mce  Co.  V.  Abbott,  127  id.  558;  Don^ 
This  is  a  materially  difierent  biil^  but 
he  courts  of  chancery, 
le  of  remedy  that  another  remedy  exists 
foreign  attachment  either  of  legal  or 
BS  are  partial  and  limited,  while  this  is 
Bte.  Besides,  the  present  form  of  pro- 
ng in  modem  equity  procedure,  is  ex- 
)f  our  State.  Eev.  Stat.,  chap.  46,  §  52. 
the  other. 

he  respondents  against  the  bill  is  a  want 
act,  because  the  bill  contains  no  allega- 
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tion  that  an  execntion  was  taken  ont  npon  any  judgment  and  nulla 
iona  retnrned  thereon.  This  defense  mnst  prevail,  and  for  the  reason 
stated  by  Shepley,  J.,  in  Webster  v.  Clark^  25  Me.  313,  who  says: 
"  Courts  of  equity  are  not  tribunals  for  the  collection  of  debts  ;  and  yet 
they  afford  their  aid  to  enable  creditors  to  obtain  payment,  when  their 
legal  remedies  have  proved  to  be  inadequate.  It  is  only  by  the  exhi- 
bition of  such  facts  as  show  that  these  have  been  exhausted  that  their 
jarisdiction  attaches.  Hence  it  is,  that  when  an  attempt  is  made  by  a 
process  in  equity  to  reach  equitable  interests,  choses  in  action,  or  the 
avails  of  property  fraudulently  conveyed,  the  bill  should  state  that  judg- 
ment has  been  obtained,  and  that  execution  has  been  issued,  and  that 
it  has  been  returned  by  an  oflicer  without  satisfaction."  Such  has  cer- 
tainly become  the  settled  rule  in  this  State.  It  has  been  unhesitatingly 
affirmed  in  a  series  of  cases.  Hartshorn  v.  EameSy  31  Me.  93 ;  Dana 
V.  Haskelly  41  id.  25 ;  Dochray  v.  Ma%on^  48  id.  178 ;  Corey  v.  Oreene^ 
51  id.  115 ;  Oriffin  v.  Nitcher,  57  id.  270 ;  Howe  v.  Whi4m^,  66  id.  17.. 

Our  decisions  do  not  stand  alone  upon  the  question.  The  decided 
preponderance  of  authority  is  the  same  way.  Mr.  Bump,  in  his  work 
on  Fraudulent  Conveyances,  at  page  514,  gleans  the  rule  from  all  the 
cases  of  the  country,  and  states  it  in  these  explicit  terms  :  "  The  cred- 
itor's right  to  relief  in  such  case  depends  upon  the  fact  of  his  having 
exhausted  his  legal  remedies  without  being  able  to  obtain  satisfaction. 
The  heat  and  the  onl/u  evidence  of  this  is  the  actual  return  of  an  exe* 
cution  unsatisfied.  The  creditor  must  obtain  judgment,  issue  an  exe- 
cution, and  procure  a  return  of  nvUa  bona  before  he  can  file  a  bill  in 
equity  to  obtain  satisfaction  out  of  the  property  of  the  debtor,  which 
cannot  be  reached  at  law."  In  Pom.  Eq.  Jur.,  §  1415,  it  is  said  :  *'  The 
general  rule  is  that  a  judgment  must  be  obtained,  and  certain  steps 
taken  toward  enforcing  or  perfecting  such  judgment  before  a  party  is 
entitled  to  institute  a  suit  of  this  character.  In  this  there  is  an  uni- 
formity of  opinion,  but  the  difficulty  arises  in  determining  exactly  how 
far  a  plaintiff  should  proceed  after  he  has  obtained  his  judgment."  Irl  a 
note  the  author  explains :  "  Much  of  the  conflict  doubtless  results  from 
the  effect  judgments  and  writs  of  execution  have  in  different  States. 
The  rule  seems  to  be  sustained  by  the  weight  of  authority  that  before 
a  creditor's  suit  can  be  brought  to  reach  choses  in  action  and  personal 
property  in  such  a  shape  or  form,  under  such  conditions  that  no  levy 
can  be  made  at  law,  execution  must  have  been  issued,  and  a  return 
nitlla  bona  made."  The  cases  show  that  in  those  States  where  a  judg- 
ment is  itself  a  lien  upon  land  an  execution  need  not  issue.  In  sucn 
case  equity  will  proceed  to  make  the  lien  effectual.  Among  the  cases 
sustaining  the  rule,  as  promulgated  in  our  State,  are  the  lollowing : 
Tam>an  v.  Fvans^  11  N.  H.  311 ;  Smith  v.  JfiUett,  12  R.  I.  59 ;  A^ 
V.  Bigler,  81 N.  Y. '349 ;  Adsit  v.  Butler,  87  id.  585.  See,  also,  Ho^o- 
ell  y,  LinckSy  id.  6S7',  Suydajn  y.  Insurance  Co.^  51  Penn.  St  394; 
Dormue  v.  Ward,  108  111.  216;  Brown  v.  Bank,  31  Miss.  454; 
ScoU  V.  Ware,  64  Ala.  174. 

The  rule  has  been  sustained  by  the  Federal  supreme  court  in  several 
cases,  and  in  too  strong  terms  to  suppose  that  it  can  be  considered  as 
reversed  by  that  court  by  the  observations  of  Mr.  Justice  Strong  in 
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relation  to  it,  in  the  case  of  Case  v.  Jieaitregardy  101  U.  8.  688;  a 
case  cited  for  the  complainant.  See  Jonea  v.  Ore^j  1  Wall.  330 ; 
Taylor  v.  Bowker,  111  U.  S.  110. 

We  think  that,  outside  of  the  authorities,  the  rule  is  a  reasonable 
one.  It  should  not  be  in  the  power  of  a  creditor  to  institute  such  an 
extraordinary  remedy  against  his  debtor  for  no  other  reason  than  that 
his  debt  is  overdue.  A  debtor  may  be  able  to  relieve  himself  from 
threatening  insolvency  by  the  time  an  execution  is  obtained  and 
demanded  of  him. 

His  inability  or  unwillingness  to  pay  should  be  established  by  some 
certain  rule.  What  more  reasonable  one  could  be  devised  than  that 
there  shall  be  a  judgment,  an  execution,  and  a  return  of  nidla  bona  f 
And  to  remove  all  uncertainty,  tlie  official  return  is  conclusive  evidence 
that  the  creditor  has  exhausted  all  legal  remedv  without  succeeding  in 
collecting  his  debt.     It  is  a  beneficent  rule  for  both  parties. 

The  counsel  for  complainant  contends  that  the  demurrer  admits  the 
insolvency,  and  that  the  admission  obviates  the  necessity  of  a  return  of 
nulla  bona.  The  official  return  being  the  only  sufficient  evidence  that 
the  debt  cannot  be  legally  collected,  the  demurrer  is  not  a  waiver  of  a 
right  to  ask  for  a  production  of  such  evidence.  It  complains  of  the 
insufficiency  of  the  bill  because  it  does  not  allege  that  such  evidence 
exists. 

It  is  contended  for  the  complainant  that  the  rule  held  to  in  the  cases  in 
this  State,  before  cited,  was  adopted  when  we  had  quite  limited  powers 
of  chancery,  and  that  with  our  equitable  jurisdiction  enlarged,  as  it  now 
is,  the  rule  should  be  different.  No  such  excuse  was  ever  given  for  the 
rule  in  its  early  days.  No  chancery  jurisdiction,  however  enlarged, 
takes  upon  itself  the  collection  of  legal  debts  before  legal  remedies  are 
exhausted. 

Nor  is  there  force,  to  our  minds,  in  the  distinction  seen  by  counsel, 
that  in  our  own  cases  referred  to  before,  the  bill  complained  against 
the  principal  debtor  together  with  some  third  piarty,  while  the  present 
bill  complains  against  the  debtor  only.  The  distinction  does  not  appear 
to  have  been  before  taken.  Many  of  the  cases,  where  a  return  of  nulla 
bona  wafi  required,  were  against  debtors  alone,  and  one  of  the  New  York 
cases,  before  cited,  involved  the  insolvency  of  a  corporation  very  much 
^^  -lu:^ j^^>      rri. —  ; eason  lor  an  application  of  the  rule 

ftted  in  bill  with  him.  It  is  espe- 
lie  exists.  It  is  his  business  that  the 
The  forms  of  creditors'  bills  in  the 
the  rule  is  the  same, 
statute  allows  the  remedy,  pursued 
."  See  Rev.  Stat,  chap.  46,  §  52.  It 
\  first  exhausted  all  legal  remedy, 
lich  the  present  provision  came  by 
ation,  virtually  declared  —  see  chap. 
■st  expressed,  is  now  implied.  The 
he  enactment  into  a  more  concise 
ttempt  to  change  the  policy  of  the 
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law,  80  long  nnderstood  and  adhered  to.  This  view  of  our  Btatntory 
provision  was  taken  in  the  case  of  Taylor  v.  Bowker^  111  TJ.  S.  110. 

No  doubt,  there  may  be  exceptions  to  the  rule  requiring  a  return  of 
nuUa  bona.  Where  tne  common-law  means  cannot  for  exceptional 
causes  be  made  to  apply,  there  are  cases  which  decide  that  equity  may 
do  what  the  law  would  do  if  it  could  apply.  Wiggin  v.  Heywooay 
118  Mass.  514 ;  Mercha/nte  Bwnk  v.  Paine,  13  E.  I.  592.  But  we 
have  no  opinion  to  express  upon  any  exceptional  and  hypothetical  case 
at  this  time.  Here  there  were  judgments  for  many  years  existing,  and 
no  excuse  is  suggested  or  appears  why  further  steps  were  not  taken  to 
enforce  them. 

Another  question  is,  whether  the  statute  of  limitations  applies.  This 
defense  may  be  taken  on  demurrer  where  the  bill  on  its  face  shows  its 
application.  Mooera  v.  Railroad,  58  Me.  279 ;  Story  Eq.  PI.,  §§  484, 
751. 

Although  the  doctrine  of  equitable  limitations  lacks  somewhat  in 
definiteness,  adapting  itself  as  it  does  a  good  deal  to  circumstances, 
still  it  is  well  settled,  that  upon  legal  titles  and  legal  demands  courts  of 
equity  adopt  and  apply  statutes  of  limitation,  acting  upon  them  by 
analogy  to  the  law.  This  rule  applies  to  most  questions  in  equity,  it 
does  not  generally  apply  in  cases  of  express  trust.  It  may,  nowever, 
apply  in  cases  arising  out  of  express  trusts,  where  the  trust  has  been 
repudiated  by  the  trustee  and  he  assumes  a  position  of  hostility  to  it. 
Besides  applying  the  legal  doctrine  of  limitations,  equity  has  a  favorite 
doctrine  oi  its  own,  which  allows  a  defense  to  be  based  on  a  mere 
lapse  of  time  and  the  staleness  of  a  claim,  denominated  laches,  if  the 
delay  has  been  of  a  passive  character,  and  ac(][uiescence  under  other 
circumstances.  The  defense  of  laches  or  acqmescence  is  independent 
of  the  statutory  rules  of  limitation,  and  where  no  statute  directly  gov- 
erns the  case,  may  be  founded  on  a  delay  either  longer  or  shorter  than 
the  statutory  period.  And  so  the  defendants  in  the  present  case  set  up 
both  the  legal  and  the  equitable  defense.      Story  Eq.  Jur.,  §  1520  et 

before  making  an  application  of  these  principles  to  the  case  at  bar, 
it  is  necessary  to  know  just  what  facts  are  alleged.  Opposite  counsel 
widely  diflEer  as  to  the  meaning  of  the  bill.  The  bill  seems  to  be  in 
some  respects  uncertain  and  contradictory. 

The  complainant's  counsel  insists  that  the  bill  makes  the  officers  of 
the  company  official  and  not  individual  defendants,  and  that  it  is  really 
a  proceeding  against  the  corporation  only.  There  could  be  such  a  bill, 
that  is  one  agamst  the  corporation  only  making  the  officers  of  the  cor- 
poration parties  only  for  the  purpose  of  obtaining  from  them  a  dis- 
covery. Such  a  practice,  although  anomalous  and  never  much  encour- 
aged, grew  up  at  an  early  period  when  a  person  interested  in  a  cause 
was  incompetent  to  testify.  Story  Eq.  Jur.,  §  1501 ;  Story  Eq.  PL, 
§  235 ;  1  Dan.  Ch.  179.  ^ut  relief  should  not  be  prayed  for  in  the  bill, 
and,  if  it  is,  demurrer  lies.  Not  general  demurrer,  however.  The 
defendant  should  answer  as  to  the  discovery,  and  demur  as  to  the  relief. 
But  after  a  general  demurrer  is  overruled,  the  defendant  may  demur 
ore  tenics  to  the  prayer  for  relief ;  as  there  is  no  other  way  of  properly 
removing  the  inconsistency  from  the  bill.    Many  v.  Beekman  Iron 
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Ch.j  9  Paige,  188 ;  Wrig/U  v.  Dame,  1  Mete.  237.  But  we  do  not  see 
how  it  is  possible  to  avoid  the  conclusion  that  the  oiiioers  are  made 
personal  parties  to  this  bill.  They  are  charged  with  malversation  in 
the  company's  affairs,  and  the  bill  asks  for  special  relief  against  them 
for  money  and  property  alleged  to  be  in  their  hands. 

If  it  were  a  bill  against  the  company  only,  charging  that  the  com- 
pany now  has  assets  in  its  hands,  or,  wmit  would  be  the  same  thing, 
assets  held  by  agents  for  the  company,  it  is  evident  enough  that  the 
statute  woula  not  be  a  bar.  The  complainant  has  debts  and  is  entitled 
to  collect  them  if  the  company  has  property.  And  a  lien  established 
upon  any  property  of  the  company  attaches  to  the  property  although 
in  its  agents'  and  servants'  hands,  if  held  by  them  for  the  company. 

But  it  is  altogether  another  and  different  thing  to  charge  that  the 
company  did  have  funds  or  assets  some  ten  to  fifteen  years  ago,  which 
at  tnat  time  were  wrongfully  converted  by  its  agents  to  their  own 
use.  A  bill  against  the  company  for  such  acts  of  its  officers  would  be 
valueless  to  creditors  unless  the  officers  are  made  personally  and  indi- 
vidually parties  thereto.  A  judgment  against  the  company  would  not 
be  a  judgment  against  them.  It  is  not  an  in  rem  judgment  that  is 
obtainable.  And  here  again  we  are  at  a  loss  to  know  exactly  what  the 
bill  means.  It  alleges  fraud,  but  does  not  recite  whether  it  was  prac- 
ticed by  the  officers  upon  the  company  or  creditors.  It  alleges  conver- 
sion, but  does  not  intimate  whether  assented  to  by  the  company  or  not. 
The  complainant  does  not  narrate  his  grievance  frankly.  There  is  a 
hidden  meaning. 

If  it  ifl  fioiifrht  to  rftftf»h  funds  which  the  officers  of  the  company 
•or  the  company  and  converted  to  their  own 
complainant's  claim  against  the  officers  is 
nitations ;  and  also  by  his  laches  ;  or,  if  it  is 
)uld  not  begin  to  run  until  a  return  of  nidla 
the  long  delay  before  obtaining  a  return  of 
g  this  suit.  The  biU  was  commenced  in 
its  produced  were  recovered  as  early  as  1866, 
1879,  and  that  was  merely  the  renewal  of 
d  in  1867,  a  fact  upon  our  own  records  of 
notice.  Of  course  there  may  be  causes  or 
sration  of  the  statute.     None  are  suggested 

he  property  of  a  corporation  is  a  trust  fund 
its  debts,  and  that  directors  hold  the  same 
uctivo  trust  for  the  benefit  of  creditors.  It 
•  not  a  purely  equitable  trust  —  not  such  a 
directors  and  the  company  (and  even  that 
ast  in  a  strict  technical  sense), —  it  is  a  trust 
ets  analogous  to  a  trust  —  something  which 
»oses  construes  to  be  a  trust.  It  is  a  charge 
ly  right  or  interest  in  it.  There  is  no  con- 
•ivity,  between  stockholders  and  the  creditors 
Trusts  (3d  ed.),  §  166.  It  is  an  equitable  lien 
)f  a  legad  right  —  to  aid  in  collecting  a  debt. 
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Story  says  (Eq.  Jnn,  §  1252) :  "  Perhaps,  to  this  same  head  of  implied 
trusts  upon  presumed  intention,  althougn  it  might  well  be  deemed  to  fall 
under  the  head  of  constructive  trusts  by  operation  of  law,  we  may  refer 
that  class  of  cases  where  the  stock  and  other  property  of  private  corpora- 
tions is  deemed  a  trust  fund  for  the  payment  of  the  debts  of  the  cor- 
poration.'* Mr.  Thompson,  a  writer  on  the  liability  of  directors  of 
corporations,  says :  "  The  directors  of  a  corporation  are  not  trustees  for 
its  creditors  in  the  same  sense  in  which  an  agent  is  the  trustee  of  his 

Erincipal.  In  this  sense  they  are  the  trustees  of  the  shareholders,  whp 
ave  elected  them  to  act  as  such,  and  not  trustees  of  strangers  to  the 
shareholders."  6  South.  Law  Eev.  (K  S.)  403.  In  PooL^s  Case,  9  Ch. 
Div.  322 ;  S.  C,  23  Moak's  Eng.  Rep.  303,  Jessel,  M.  R,  says  the 
same  thing.  In  torn.  Eg.  Jur.,  §  1047,  the  directors^  liability  to  credi- 
tors of  the  company  is  classified  with  constructive  trusts,  although  the 
author  doubts  the  propriety  of  calling  it  as  much  of  a  trust  as  even  that 
Pom.  Eq.  Jur.,  §  1044  et  sea. 

Constructive  trusts,  and  all  trusts,  save  purely  equitable  or  express 
trusts,  are  in  equity  subject  to  the  statute  of  limitations.  Wood  Limi- 
tations, §  58,  and  cases  m  note.  It  is  there  said :  ^*  With  respect  to 
the  operation  of  the  statute  of  limitations  upon  cases  of  trust  in  equity, 
the  distinction  is,  if  the  trust  be  constitutea  by  act  of  the  parties,  the 
possession  of  the  trustee  is  the  possession  of  the  cestui  que  trusty  and 
no  length  of  such  possession  will  bar ;  but  if  a  party  is  to  be  consti- 
tuted a  trustee  by  the  decree  6f  a  court  of  equity,  founded  on  fraud, 
or  the  like,  his  possession  is  adverse,  and  the  statute  of  limitations  will 
run  from  the  time  that  the  circumstances  of  the  fraud  were  discovered." 
Again,  the  author  (§  216)  expresses  the  same  proposition  in  these 
other  words :  "  One  who  is  not  actually  a  trustee,  but  upon  whom  that 
character  is  forced  by  a  court  of  ^Qoity  only  for  the  purpose  of  a  remedy, 
may  avail  himself  of  the  statute."  The  doctrine  could  not  be  more 
satisfactorily  stated.  The  authorities  support  this  principle  with  great 
unanimity.  A  few  only  need  be  cited,  tJiose  more  especially  of  the 
class  of  constructive  trust  cases,  to  which  the  present  ease  belongs. 
Baker  v.  Bank^  9  Mete.  182 ;  Peabodyv.  Flint,  6  Allen,  52  ;  Farrir 
am  V.  Brooks,  9  Pick.  Sl2 ;  Kane  v.  Bloodgood,  7  Johns.  Ch.  90 ; 
Stringer^s  Case,  4  Ch.  App.  475  ;  In  re  Alexandra  Palace  Co.,  21  Ch. 
Div.  149 ;  GarroU  v.  Oreen,  92  U.  S.  509. 

It  is  not  inferable  from  the  bill  that  the  acts  of  the  directors  in  1871 
were  of  a  character  such  as  to  constitute  a  breach  of  trust,  existing 
between  them  and  the  company  which  would  not  be  barred  by  the 
statute.  But  if  it  were  so,  it  is  not  perceived  that  it  would  make  the 
creditor's  claim  better.  The  acts  might  be  without  the  statute  as  to 
the  company,  and  within  it  as  to  creditors.  The  right  of  the  one  is 
distinct  from  the  right  of  the  other  and  independent  of  it.  Directors 
may  bd  liable  to  creditors  without  any  liability  to  the  company  or  its 
stockholders.  We  do  not  see  how  the  creditors'  claim  is  enlarged  or 
lessened  by  any  claim  of  the  company  against  the  stockholders.  They 
are  not  the  same.  Sheld.  "  Subrogation,  and  cases ;  Smith  v.  Hurd^ 
12  Mete.  371 ;  Hersey  v.  Veaaie,  24  Me.  9 ;  Smith  v.  Poar^  40  id. 
415.    It  may  be  otherwise,  under  the  English  statutes  providing  for 
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winding  np  the  business  of  public  companies,  under  which  the  liqui- 
dator represents  shareholders  and  creditors  alike.  In  re  National 
Funds  Asmra/nce  Co.,  10  Ch.  Div.  118;  S.  C,  26  Moak's  Eng.  Rep. 
662,  573,  note ;  FUtcrofVs  Casey  21  Ch.  Div.  519.  But  under  our 
praeti^fe  the  remedy  js  nothing  more  than  an  assistant  and  collateral 
'proceeding  in  equity  employed  by  a  creditor  to  collect  a  legal  debt. 

Although  there  is  serious  question  as  to  the  meaning  of  the  bill,  so 
far  as  bearing  upon  the  question  of  laches  or  limitation,  there  can  be 
no* doubt  upon  the  first  point  discussed  by  us,  and,  therefore,  the  con- 
clusion must  be 

Demurrer  sustained. 

Walton,  Libbet,  Emert,  Foster  and  Haskell,  JJ.,  concurred. 

Note. —  CREDrroB's  Bill  —  Execution  Must  be  Returned  Nulla  Bona.  See 
Crippen  v.  Hudson,  13  N.  Y.  161 ;  8?iea  v.  BiUin,  8  McArth.  (D.  C.)  389 ;  Preston  v. 
WUcox,  38  Mich.  678;  Estes  v.  Wileox,  87  N.  Y.  264;  Btnoe  v.  Arnold,  81  Hun,  256 ; 
Matter  of  Boyd,  105  U.  8.  647;  Qinn  v.  Brown,  14  R.  I.,  524;  30  Alb.  L.  J.  415. 
See,  also,  Albany  City  Nat.  Bank  v.  Gaynor,  67  How.  421. 

The  jurisdiction  of  the  court  in  respect  to  creditor's  bills  is  auxiliary  to  the  reme- 
dies of  the  creditor  at  law,  and  can  only  be  invoked  after  performance  of  the  statu- 
tory condition,  that  the  remedies  at  law  shaU  first  be  exhausted.  McCartney  v.  Bost- 
mck,  82  N.  Y.  53;  reversing  31  Barb.  890. 

In  Lemshon  v.  Drew,  15  Hun,  467,  it  was  held  that  a  creditor  of  a  firm  who  has 
recovered  a  judgment  against  one  member  thereof  upon  his  guaranty  of  a  firm  debt, 
and  issued  an  execution  thereon  which  has  been  returned  unsatisfied,  cannot  main- 
tain an  action,  in  the  nature  of  a  creditor's  bill,  to  reach  equitable  assets  of  the  firm  ; 
a  judgment  must  first  be  recovered  against  the  firm,  or  the  surviving  partner  thereof, 
and  an  execution  be  issued  thereon  and  returned  unsatisfied. 

In  Btspham  Principles  of  Equity,  chapter  VI,  the  author  says : 

"The  leading  authorities  upon  the  subject  in  the  United  States  m&j  be  said  to  be 
loader  v.  Dams,  5  Johns.  Ch.  280  ;  20  Johns.  554,  and  Bayard  v.  Hoffman,  4  Johns. 
On.  452.  In  these  cases  Chancellor  Kent,  basing  his  opinion  upon  some  early  English 
decisions  —  Taylor  v.  Jones,  '2  Atk.  600  ;  King  v.  MarisscU,  8  id.  192  ;  Horn  v.  Horn, 
Ambl.  79  ;  Grogan  v.  Cooke,  2  Ball.  &  Batty,  233  ~  held  that  in  cases  of  fraudulent 
alienation  courts  of  equity  ought  to  interfere,  whether  the  property  could  be  reached 
by  execution  at  law  or  not." 

As  this  remedy  is  based  upon  the  incapacity  to  obtain  relief  at  common  law,  it  is 
incumbent  upon  the  complainant,  as  a  general  rule,  to  show  that  he  has  exhausted 
his  common-law  remedies  before  resorting  to  equity.  Newman  v.  WiUetts,  52  111. 
101 ;  Hail  V.  Joiner,  1  S.  C.  (N.  S.)  186.  This  is  generally  done  by  showing  that 
he  has  obtained  a  judgment,  has  issued  execution,  an^  that  there  has  been  a  return 
thereon  of  nvUa  bona.  Beck  v.  Burdett,  1  Paige,  30"  808  ;  Brown  v.  Long,  1  Ired. 
Ea.  190 ;  McNairy  v.  Eastland,  10  Yerg.  810,  819  ;  Stone  v.  Manning,  2  Scam.  530 ; 
Manchester  v.  McKee,  4  Gilm.  511 ;  MiUer  v.  Davidson,  3  id.  518  ;  Beese  v.  Bradford, 
13  Ala.  837;  WebsUr  v.  Clark,  25  Me.  313  ;  Tappan  v.  Evans,  11  N.  H.  312;  Allen 
V.  Montgomery,  48  Miss.  106  ;  note  to  Sexton  v.  WTieaton,  1  Am.  Lead.  Cas.  54,  55. 
And  these  facts  must  be  alleged  in  the  bill  to  give  the  court  jurisdiction,  for  other- 
wise it  would  not  appear  but  that  the  party  had  a  complete  remedy  at  law.  Newman 
V.  WiUetts,  52  111.  101.  This  rule,  though  a  stringent  one,  is  nevertheless  not  with- 
out exceptions.  Turner  v.  Adams,  46  Mo.  95 ;  Botsford  v.  Beers,  11  Conn.  869 ; 
St^^Lens  V.  Beat,  id.  319. 

Where  a  chattel  mortgage  clause  in  a  lease,  which  is  void  as  to  creditors,  because 
not  filed,  is  used  as  an  ol^truction  to  the  enforcement  of  an  execution  against  the 
leasees,  the  execution  creditor  may  maintain  an  action  against  the  parties  to  such 
lease,  to  remove  the  obstruction  in  aid  of  his  execution.  In  such  a  case  the  execu- 
tion need  not  be  returned  ntdla  bona  as  a  condition  precedent  to  the  right  of  a 
court  of  eiqnity  to  remove  the  obstruction.     Steffin  v.  Steffin,  4  Civ.  Proc.  R.  179. 

In  Adsit  V.  BuUer,  87  N.  Y.  586,  the  complaint  alleged  in  substance  the  recovery 
of  two  judgments  in  1875,  a^nst  one  Rosekrans,  which  were  owned  by  plaintiff ; 
that  prior  to  the  recoveiy  of  the  judgments  said  Rosekrans,  being  the  owner  of  cer- 
^>i&  real  estate  described,  conveyed  me  same  to  one  Blackmore,  who,  by  the  procure- 
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ment  of  Rosekrans,  conveyed  the  same  to  defendant's  testator,  the  original  defendant ; 
that  said  conveyances  were  without  consideration  and  in  pursuance  of  a  scheme  to 
which  said  testator  was  a  party,  to  hinder,  delay  and  defraud  the  creditors  of  Rosekrans  ; 
that  said  Rosekrans  died  in  1877,  and  at  the  time  of  entry  of  said  judgments  and 
thereafter  until  his  death  was  wholly  insolvent,  having  no  property,  real  or  personal, 
out  of  which  said  judgment  or  any  part  thereof  could  be  collected.  Held,  on  demur- 
rer, that  the  issuing  and  return  of  an  execution  upon  the  judgment  should  have  been 
alleged.  The  return  of  an  execution  unsatisfied  is  essential  to  give  the  court  juris- 
diction, or  the  action  must  1)e  brought  in  aid  of  an  execution  then  outstanding. 

The  court  said:  ''  The  right  of  the  plaintilt  to  maintain  this  action  depends  upon 
the  question  whether  a  judgment  creditor  is  entitled  to  equitable  relief  against  the 
real  property  of  a  judgment  debtor,  which  has  been  fraudulently  conveyed,  before 
an  execution  has  been  issued  upon  the  judgment  and  an  effort  made  to  collect  the 
same  out  of  the  propertv  of  such  debtor.  As  a  general  rule  a  court  of  equity  does 
not  interfere  to  enforce  tlie  payment  of  debts  until  the  creditor  has  exhausted  all  the 
remedies  known  to  the  law  to  obtain  satisfaction  on  the  judgment.  It  is  essential,  in 
order  to  give  the  court  jurisdiction,  and  to  reach  equitable  assets,  that  an  execution 
should  be  issued  upon  the  judgment  and  be  returned  unsatisfied,  or  if  an  action  be 
brought  to  aid  an  execution,  that  it  must  remain  outstanding.  When  this  is  done 
the  commencement  of  an  action  will  give  to  the  plaintiff  a  specific  lien.  Beck  v.  Bur- 
dett,  1  Paige,  805. 

"  The  rule  that  the  legal  remedy  must  be  exhausted  by  the  judgment  debtor  before 
relief  can  be  solicited  to  reach  property  not  subject  to  the  lien  of  the  judgment  is  an 
old  one. 

**  It  existed  in  England,  and  was  followed  by  the  court  of  chancery  in  this  State, 
before  the  provision  made  by  the  Revised  Statutes — 2  R.  S.  174,  §  38 —  which  requires 
that  an  execution  shall  be  issued  and  returned  unsatisfied  in  whole  or  in  part,  before 
a  bill  shall  be  filed  to  compel  a  discovery  of  property  and  to  prevent  a  transfer  of  the 
same.  Dunlevv  v.  TaMmadge,  82  N.  Y.  460,  and  authorities  there  cited.  Undoubtedly 
this  is  the  settled  and  true  rule,  and  the  Code  has  worked  no  change  which  author- 
ized the  interpretation  that  the  statute  has  been  altered  or  repealed  as  is  claimed  by 
the  appellant's  counsel.  The  plaintiff,  however,  insists  that  a  distinction  exists  be- 
tween ordinary  cases  of  a  judgment  debtor  seeking  relief  by  a  creditor's  bill  so 
called,  and  one  where  relief  is  sought,  as  in  this  case,  from  a  fraudulent  conveyance, 
and  that  a  case  for  equitable  interposition  is  presented  which  does  not  come  within 
the  statute  cited;  and  inasmucn  as  it  is  conceded  by  the  demurrer  that  the  judgment 
debtor  was  insolvent,  having  no  property  out  of  which  the  judgment  could  be  col- 
lected, the  law  does  not  require  a  resort  to  unavailing  remedies  and  useless  formali- 
ties. In  the  CJiautauqita  Go.  Bank  v.  White,  6  ><•  Y.  236,  it  was  held  that  the 
statute  cited  only  applied  to  a  creditor's  bill  so  called,  where  the  only  relief  claimed 
is  that  the  remedy  of  the  creditor  is  exhausted  at  law,  and  that  the  general  powers 
of  the  court,  as  to  fraudulent  conveyances,  remained  untouched.  See,  also,  McC7ot/r^- 
ney  v.  Bosiwkk,  32  N.  Y.  58,  62. 

' '  Conceding  that  the  remedy  gpnght  to  be  enforced  in  the  plaintiff's^  complaint  is  one 
which  the  statute  does  not  include,  we  are,  notwithstanding,  of  the  opinion  that,  in 
accordance  with  the  uniform  practice  in  the  court  of  chancery  and  the  decisions  in 
this  State,  in  an  action  of  this  character,  the  plaintiff  must  establish  that  an  execu- 
tion has  been  issued  upon  the  judgment  and  returned  unsatisfied,  or  as  already 
stated,  is  outstanding.  The  authorities  are  numerous  which  sustain  this  p>osition, 
and  this  principle  is  distinctly  upheld,  as  is  manifest  by  a  reference  to  ihe  reported 
cases.     The  later  decisions  especially  are  very  explicit  upon  the  subject. 

*'  In  Ocean  National  Bank  v.  Okott,  46  N,  Y.  12,  which  was  an  action  in  the  nature 
of  a  creditor's  bill  to  obtain  a  lien  upon  land  paid  for  by  the  judgment  debtor 
and  conveyed  to  his  wife,  the  rule  is  laid  down  by  Church,  Ch.  J,,  that  all  available 
legal*  remedies  must  be  resorted  to  as  a  preliminary  requisite  to  an  action  for  the 
application  of  the  trust  property.  This  case  involved  a  question  as  to  the  validity  of 
a  discharge  in  bankruptcy,  but  the  subject  now  presented  is  fully  discussed  and  had 
a  bearing  upon  the  question  considered,  and  it  cannot,  therefore,  be  fairly  claimed 
that  what  was  said  had  no  application. 

" In  Oeerj/  v.  Geery,  68  N.  i.  252,  the  action  was  brought  to  set  aside  certain  con- 
veyances of  real  estate  alleged  to  have  been  made  by  the  defendant,  through  other 
persons,  to  his  wife,  in  fraud  of  the  plaintiff  and  of  his  creditors.  There  was  no 
proof  of  a  judgment  and  an  execution,  and  a  motion  was  made  to  dismiss  on  the 
ground  that  the  remedy  at  law  had  not  been  exhausted.  It  was  held  that  there  was 
no  distinction  between  judgments  for  the  payment  of  money  in  legal  and  equitable 
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actions,  and  that  in  either  case  a  salt  in  eqoity  to  enforce  the  judgment  cannot  be 
maintained  until  the  statutory  remedy,  by  execution,  is  exhausted.  This  case  is 
directly  in  point. 

•*  In  EsUs  V.  Wilcox,  67  N.  Y.  264,  it  was  held  that  a  creditor  cannot  maintain  an 
action  to  enforce  a  resulting  trust,  under  the  statute  of  uses  and  trusts,  in  lands  par- 
chased  and  paid  for  by  the  debtor  and  deeded  to  another,  although  the  debtor  was 
dead  and  died  insolvent;  and  that  these  facts  did  not  dispense  with  the  general  rule 
that  a  debt  must  be  ascertained  by  judgment  and  legal  remedies  exhausted  before 
the  creditor  can  proceed  in  equity,  to  collect  it  out  of  the  assets  liable  in  equity  for 
its  payment. 

' '  It  was  said  in  the  case  last  cited,  that  the  same  question  was  decided  adversely  to 
the  plaintiff  in*^%/i'v.  Thurston,  53  N.  Y.  622.  In  the  last  case  Thurston  had  paid 
for  the  real  estate,  and  the  deed  was  in  the  name  of  his  wife. 

"  The  complaint  did  not  aver  the  issuing  of  execution.  It  appears  that  the  action 
was  brought  to  reach  property  held  in  trust,  and  it  is  not  manifest  that  such  a  case 
stands  in  any  different  position  from  an  action  to  set  aside  a  fraudulent  transfer  of 
property. 

**  The  case  is  not  repoVted  in  full  in  this  court,  and  it  is  stated  that  it  was  decided 
upon  the  authority  of  Ocean  NcUional  Bank  v.  Olcatt,  supra.  It  is,  however, 
directly' applicable  and  sustains  the  general  doctrine  that  all  available  remedies  must 
be  pursued  before  a  resort  to  a  court  of  equity.  The  views  expressed  are  also  sup- 
I>orted  by  other  authorities.  See  Fox  v.  Moyer,  64  N.  Y.  125,  129;  Shaw  v.  Dunyht, 
27  id.  349;  Orippen  v.  Hudson,  13  id.  161,  166 ;  North  American  Fire  Ins,  Co.  v. 
Chraham,  5  Sandf.  198,-  200.  204  ;  McCuUough  v.  Colby,  5  Bosw.  477  ;  Jones  v.  Green, 
1  Wall.  332.  Whatever  criticism  may  be  indulged  in  reference  to  the  cases  cited, 
we  think  they  settle  the  law  upon  the  question  considered  adversely  to  the  plaintiffs' 
claim. 

'*  The  counsel  for  the  appellant  quotes  from  the  opinion  of  the  chancellor  in  Brink- 
erhoffy.  Brown,  4  Johns.  Ch.  674,  and  of  Judge  Denio  in  Shaw  v.  DwigJU,  27  N.  Y. 
244,  to  sustain  the  position  that  when  the  creditor  seeks  aid  as  to  real  estate,  he  need 
only  show  a  judgment  creating  a  lien  ;  but  we  do  not  think  that  it  was  intended  to 
hold,  in  either  of  these  cases,  that  an  execution  could  be  dispensed  with,  nor  do  the 
remarks  referred  to  sustain  the  position  contended  for,  as  no  such  question  was  pre- 
sented in  the  cases  cited."    See,  also,  Liehtenberg  v.  Herdtf elder,  67  How.  Pr.  196. 

Corporation  —  property  trust  fond  for  the  payment  of  debts.  See  24  Moak's  £ng. 
Rep.  835;  Field  Corp.,  §  403. 

Statute  of  limitations  —  runs  from  discovery  of  fraud.  See  31  Moak's  Eng.  Hep. 
723;  50  Am.  Dec.  261;  51  id.  580. 

One  seeking  to  annul  a  contract  for  fraud,  and  to  escape  the  bar  of  the  statute, 
most  show  tmit  the  fraud  could  not,  by  the  exercise  of  reasonable  dili^nce,  have  been 
sooner  discovered.  Taylor  v.  South,  etc.,  R.  Co.,  4  Woods,  575;  £eaventoorth,  etc,, 
V.  Chicago,  etc.,  B.  Co.,  5  McCrary,  508;  S.  C,  18  Fed.  Rep.  209.— Ed. 


LD  Lake  Railroad  Co.  v.  Belfast. 

August  16,  1885. 

FERRED  Stock  — Net  EARinNOs. 
3  organization,  adopted  a  by-law,  that  its  net  earn, 
mually  amongst  its  stockholders,  first  paying  upon 
t  per  annum  not  exceeding  six  per  cent,  and  then, 
I  non- preferred  stock  —  and  dividing  any  remaining 
iers  alike.     After  this,  preferred  stock  was  sub- 

ffeld,  (1)  that  the  subscribers  for  preferred  stock 
ditions  named  in  the  by-law  as  a  contract  between 
Q  ;  (2)  that  the  preferred  stockholder  is  not  a  cred- 
iteed  to  him  ;  he  is  entitled  thereto  by  the  by-law, 
^ ;  a  deficiency  of  dividend  for  one  year,  for  want 

is  not  to  be  made  up  from  the  net  earnings  of 
es  that  all  net  earnings  are  to  be  wholly  distributed 
)t  earnings,  in  the  by-law,  means  the  gross  receipts 
the  road,  and  less  also  Interest  on  such  of  the  com- 
ident  and  proper  to  keep  in  a  permanent  form,  and 
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less  also  any  floating  or  temporary  liabilities  which  good  judgment  wonld  require 
to  be  presently  paid,  and  less  also  an  annual  contribution  to  a  sinking  fund  for 
the  payment  of  debts,  whenever  expedient  and  proper  to  provide  such  a  fund. 

Sakb  —  Subscription  Agreement  —  Preferred  Dividends. 

There  was  a  stipulation  in  the  contract  of  subscription  that  there  should  be  no 
assessment  on  shares  until  the  full  amount  be  subscribed  sufficient  to  build  the 
road,  thereby  avoiding  the  necessity  of  ever  placing  a  mortgage  upon  it.  But, 
without  dissent  by  any  party,  debts  were  incurred  and  the  roiE^  mortgaged,  to 
obtain  funds  for  its  completion. '  Udd,  that  this  change  in  the  policy  of  the  com- 
pany did  not  require  that  all  such  indebtedness  should  be  paid  before  preferred 
dividends  be  declared. 

Same — Officers — Dfvidendb. 

As  a  rule,  officers  of  the  corporation  are  the  sole  judges  of  the  propriety  of 
declaring  dividends.  But  they  are  not  allowed  to  act  illegallv,  wantonly  or 
oppressively.  And  when  the  right  to  a  dividend  is  clear  and  tnere  are  funds 
from  which  it  can  properly  be  made,  a  court  of  equity  will  compel  the  company 
to  declare  it. 
The  company  was  incorporated  in  1867  ;  completed  the  construction  of  its  road 
•  in  1870,  the  same  costing  $1,000,000  ;  the  stock  subscriptions  were  about  $650,- 
000  ;  it  leased  its  road,  in  1870,  for  fifty  years,  for  $36,000  per  annum,  lessees 
assuming  all  expenses,  taxes  and  risks  during  the  term  ;  at  date  of  this  bill, 
November,  1882,  the  company,  from  its  receipts  of  rent,  had  paid  off  $150,000  of 
floating  indebtedness  ;  owed  $150,000  of  bonded  mortgage  debt  contracted  in 
1870,  maturing  in  1890;  owed  the  city  of  Belfast,  its  principal  stockholder, 
$88,000  (about)  for  money  borrowed  in  1870,  payable  in  November,  1885  ;  and, 
after  the  payment  of  all  interest  due  on  its  obligations,  had  about  $37,000  money 
in  hand.  The  road  has  not  a  prospect  of  earning  more  than  its  operating  expenses 
after  its  lease  expires  in  1920.  Heldy  that  the  directors  would  be  justified  in 
refusing  to  declare  a  dividend  until  there  are  means  enough  on  hand  with  which 
to  pay  the  debt  to  Belfast.  And  it  is  the  opinion  of  the  court  that,  after  that, 
some  reasonable  provision  should  be  made  for  the  final  extinguishment  of  the 
mortgage  debt  by  reserving  for  such  purpose,  in  a  sinking  fund,  a  portion  of 
the  rent  to  be  received,  and  dividing  the  balance  among  stockholders  ;  renewing 
the  debt,  or  some  portion  of  it  when  it  becomes  due  in  1890  ;  but  assuring  the  pay- 
ment of  all  indebtedness  by  or  before  the  expiration  of  the  lease. 

Bill  to  determine  the  rights  on  preferred  and  non-preferred  stock- 
holders, to  dividends.     The  opinion  states  the  case. 

Drummond  <&  Drummond  and  H.  F,  Dunton^  city  solicitor,  for 
Belfast.  /SI  C.  Strouty  H,  W.  Gage  and  F,  S.  Strout,  for  preferred 
stockholders. 

Pktkes,  Ch.  J.  The  plaintiffs  were  incorporated  as  a  railroad  com- 
pany in  1867,  the  charter  authorizing  the  issuing  of  preferred  and  non- 
{)reierred  stock.  The  company  was  organized  and  by-laws  were  estab- 
ished  prior  to  opening  the  books  for  the  subscription  of  shares.  The 
eighteenth  by-law  was  this :  "  Dividends  on  the  preferred  stock  shall  first 
be  made  semi-annually  from  the  net  earnings  of  said  road,  not  exceeding 
six  per  centum  per  annum,  after  which  dividend,  if  there  shall  remain 
a  surplus,  a  dividend  shall  be  made  upon  the  non-preferred  stock  up  to 
a  like  per  cent  per  annum ;  and  should  a  surplus  then  remain  of  net 
earnings,  after  both  of  said  dividends,  in  any  one  year,  the  same  shall 
be  divided  jpro  rata  on  all  the  stock." 

The  first  question  is,  whether  those  who  subscribed  for  preferred 
stock  became  entitled  to  it  according  to  the  terms  of  the  by-law.  We 
have  no  doubt  of  it.  There  was  nothing  else  anywhere  to  indicate 
what  the  preferred  stock  was  to  be.  Subscribers  merely  agreed  to  take 
preferred  stock,  otheva  subscribing  for  common  stock.    The  by-law,  or 
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the  terms  stated  in  it,  most  be  regarded  as  a  part  of  the  contract  en- 
tered into  by  the  corporation  and  the  subscribers.  The  by-law  describes 
and  identifies  the  stock.     Da/oia  v.  ProprietorSy  8  Mete.  321. 

Other  questions  in  the  case  are  involved  in  the  following  facts :  It 
appears  that  in  the  early  days  of  the  enterprise,  a  policy  was  resolved 
upon  to  build  the  road  wholly  from  subscriptions  to  stoclc.  In  the  first 
place  the  city  of  Belfast,  through  its  government,  expressed  its  view 
that  the  construction  of  the  road  should  not  be  commenced  until  stock 
enough  should  be  subscribed  to  secure  its  completion,  and  that  no  mort- 
gage should  ever  be  put  upon  the  road.  After  tliat,  the  railroad  com- 
pany bv  its  vote  committed  itself  to  the  same  policy.  And  after  that 
vote,  the  company  adopted  this  by-law :  "  Nor  sliall  any  assessment 
whatever  be  made  upon  any  shares,  or  any  portion  thereof,  until  the 
foil  amount  of  the  estimated  cost  of  the  road  .  .  .  shall  have  been 
subscribed  by  responsible  parties  in  accordance  with  the  rules  and  reg- 
ulations of  the  directors,  etc.,  etc."  One  of  those  rules,  made  a  part 
of  the  subscription  paper,  reiterated  the  idea  before  expressed,  with 
these  words  added  thereto,  "  thereby  avoiding  the  necessity  of  anv 
mortgage  or  incumbrance  being  ever  contracted  by  this  corporation. ' 
Thereupon  subscriptions  were  made  for  both  kinds  of  stocL  With- 
out wading  through  the  historical  details  which  caused  the  departure, 
it  is  enough  to  say  that  the  original  theory  of  the  company  was  not 
adhered  to.  Without  the  fault  of  the  company,  unforeseen  exigencies 
arose  imperatively  requiring  a  large  amount  of  indebtedness  to  be  cre- 
ated. The  collected  subscriptions  amounted  to  $648,100;  while  the 
cost  of  the  road  exceeded  a  million  dollars.  Stock  was  issued  for  those 
shares  in  1870,  after  fuUj  paid  for,  and  no  other  shares  were  ever 
issued-  To  avert  the  disaster  that  would  have  fallen  upon  them  with- 
out it,  the  corporation  was  compelled  to  obtain  means  to  finish  the 
construction  or  the  road,  in  several  ways.  On  May  15,  1870,  a  bonded 
indebtedness  for  $150,000  was  created,  payable  in  twenty  years,  with 
interest  semi-annually,  secured  by  mortgage  upon  the  road.  The  com- 
pany also  borrowed  of  the  city  of  Belfast,  its  principal  stockholder,  and 
gave  its  uote  therefor,  dated  November  10,  1871,  the  sum  of  $101,900, 
payable,  with  annual  interest,  on  November  16, 1885.  Besides  these 
amounts,  the  company  incurred  a  miscellaneous  floating  indebtedness 

admitted  that  these  debts  were  all 
e  diflBculties  which  were  encoun- 
not  be  material  to  the  issue. 
;ed  its  road  to  the  Maine  Central 
fty  years,  from  May  10,  1870,  at  a 
one-half  thereof  on  the  10th  days 
ir  during  said  term,  the  lessee  to 
id  pay  all  taxes  assessed  thereon, 
operated  by  the  lessee  ever  since. 
;  probable  that  the  road  will  be  able 
than  its  operating  expenses.  By 
pany  had  paid  off  all  of  its  floating 
sthing  on  the  city  debt,  so  that  on 
the  November  rent,  the  financial 
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standing  of  the  company  was  substantially  as  follows:  it  owed  $150,- 
000  in  bonds,  maturing  in  May,  1890 ;  it  owed  the  city  of  Belfast 
$87,900;  its  sinking  fund  amounted  to  $26,033.24,  and  it  had  in  its 
possession  $10,863,  remaining  after  paying  interest  then  due  upon  the 
note  and  bonds. 

Out  of  the  payments  of  rent  received  from  November,  1878,  to  May, 
1882,  both  inclusive,  the  company  paid  semi-annual  dividends  of  two 
and  one-quarter  per  cent  each,  to  the  holders  of  the  preferred  stock, 
but  paid  nothing  upon  the  common  stock,  and  has  refused  to  declare 
any  further  dividends.  A  dispute  arising  between  the  two  classes  of 
stockholders,  whether  the  preferred  stockholders  were  entitled  to  any 
dividend  from  the  surplus  on  hand  of  $10,863,  this  bill  was  filed  in 
order  to  determine  the  question. 

Upon  these  facts,  affected  somewhat  by  other  incidental  facts  which 
will  appear,  the  position  is  taken,  by  the  counsel  for  the  city,  that  the 

Preferred  stockholders,  as  between  themselves  and  the  common  stock- 
olders,  are  not  entitled  to  any  dividends  until  the  entire  indebtedness 
of  the  company  is  paid ;  that,  inasmuch  as  the  subscriptions  to  both 
classes  of  stock  were  made  when  the  declared  policy  of  the  corporation 
was  not  to  create  a  corporate  debt,  with  the  then  full  expectation  by  all 
parties  that  none  would  be  created,  and  inasmuch  as  the  debts  were 
unavoidably  incurred  for  the  common  benefit  of  all  stockholders,  the 
burden  of  removing  the  debts  should  be  borne  by  all  the  shares  alike, 
and  not  fall  exclusively  upon  the  common  stock.  The  city  con- 
tends that  the  favored  class  were  to  be  preferred  stockholders  only  upon 
the  condition  that  there  should  be  no  debts ;  that  there  was  an  implied 
contract  to  that  effect;  or,  if  not  a  contract,  that  such  a  result  is  de- 
manded by  a  natural  and  necessary  equity  which  flows  from  the  rela- 
tion of  the  parties. 

We  think  such  a  position  is  not  tenable  as  a  claim  either  in  law  or 
equity.  The  subscribers  must  have  known,  if  they  reflected  at  all 
about  it,  that  corporate  indebtedness  might  become  necessary,  in  spite 
of  the  strongest  pledges  to  the  contrary.  In  fact,  the  twelfth  by-law 
implies  that  debts  might  be  incurred.  It  is  said  that  the  holders  of 
the  preferred  stock  favored  a  bonded  debt.  But  it  was  not  upon  any 
<jondition  that  they  should  surrender  any  right  thereby.  All  stock- 
liolders  favored  it.  There  was  no  voice  against  it.  If  Av  has  the  first 
and  B.  the  second  mortgage  on  a  vessel,  taking  their  securities  at  the 
same  time,  anticipating  no  disaster  to  the  vessel,  and  a  disaster  comes, 
requiring  a  bottomry  bond  upon  the  property,  the  payment  of  such 
bond  is  not  a  burden  common  to  the  two  mortgages.  The  illustration 
may  not  be  inapt. 

The  main  question  of  the  case  is  whether,  in  November,  1882,  the 
financial  condition  of  the  company  was  such  that  the  preferred  stock- 
holder was  then  legally  entitled  to  a  dividend. 

No  such  claim  could  have  been  made  upon  the  ground  that  he  is  a 
creditor  of  the  company ;  he  is  not  such.  Preferred  stockholders, 
ordinarily,  are  not  creditors.  That  is  the  common  doctrine  of  the 
authorities.  Chaffee  v.  Railroad^  55  Vt.  110,  and  numerous  cases  cited. 

It  was  not  intended  in  the  present  instance  to  guarantee  a  dividend. 
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If  a  dividend  is  prevented  in  any  one  year,  by  a  deficit  of  earnings,  it 
cannot  be  made  up  from  the  earnings  of  succeeding  years.  A  six  per 
cenium  dividend  is  not  assured  by  tlie  contract  of  subscription.  It 
may  be  less.  The  implication  of  the  by-law  is  clear  that  there  is  to  be 
no  surplus  of  profits  to  be  carried  from  one  ye;ir  to  another.  The  net 
earnings  are  to  be  wholly  distributed  each  year.  The  language  of  the 
by-law  is  really  the  language  of  the  general  law.  It  promises  divi- 
dends whenev^er  there  are  net  earnings  from  which  to  make  them. 

The  difficulty  is  in  deciding  what  should  be  considered  as  net  earn- 
ings; that  is,  net  earuhigs  such  as  are  applicable  to  dividends.  In  a 
general  sense,  net  earnings  are  the  gross  receipts  less  the  expenses  of 
operating  the  road  to  earn  such  receipts.  But  several  kinds  of  charges 
must  first  come  out  of  net  earnings  before  dividends  are  declared.  The 
creditor  comes  in  for  consideration  before  the  stockholder.  The  prop- 
erty of  a  corporation  is  a  trust  fund  pledged  for  the  payment  of  its 
debts.*  Therefore,  if  there -is  a  bonded,  funded,  permanent  or  stand- 
ing debt,  the  interest  on  it  must  be  reckoned  out  of  net  earnings.  If 
there  is  a  floating  debt,  which  it  is  not  wise  or  prudent  to  place  in  the 
form  of  a  fund^  debt,  or  to  postpone  for  later  payment,  that  should 
also  be  paid.  If  the  financial  situation  of  the  company  is  such  as  to 
render  it  expedient  to  commence  or  continue  the  scnemo  of  a  sinking 
fund  for  the  extinguishment  of  the  company's  indebtedness  some  day 
or  otlier,  an  annual  contribution  out  of  the  net  earnings  for  that  pur- 
pose would  be  reasonable.  These  deductions  made  from  the  net  earn- 
ings, the  balance  will  be  the  profits  of  the  company  distributable  among 
stockholders.  In  Pierce  Railroads,  125,  it  is  said  :  "  The  dividends  on 
preferi*ed  stock  are  payable  only  out  of  net  earnings  which  are  appli- 
cable to  the  payment  of  dividends;  and  the  interest  on  tlie  bonded  or 
other  interest-bearing  debt,  even  though  contracted  after  the  issue  of 
the  preferred  stock,  and  the  rent  upon  leases  made  after  the  issue  thereof, 
should  be  first  paid."  The  definition  of  net  earnings,  above  given,  is 
supported  by  the  authorities.  Chaffee  v.  Railroad^  supra^  and  cases 
cited;  Taft  v.  Railroad,  8  R.  I.  310;  St,  John  v.  Erie  Railwat/  Co., 
10  Blatchf.  271 ;  S.  C,  22  Wall.  136 ;  Vnio'n  Pacific  R.  R.  v.  United 
States,  99  U.  S.  402. 

But  it  does  not  necessarily  follow  that  debts  should  be  first  wholly 
paid,  before  a  declaration  of  dividends,  merely  because  they  are  of  a 
floating  character.  It  mav  be  that  it  would  bo  reasonable  and  proper 
to  convert  such  liabilities  into  a  funded  debt.  Nor  does  it  follow  tnat 
all  of  the  income  of  a  road  may  not  be  needed  for  the  payment  of  its 
funded  or  standing  debt.  All  depends  upon  the  financial  resources 
and  abilities  of  the  corporation  and  the  prospects  of  its  road.  Where 
it  can  be  safely  done,  considering  the  interests  of  the  company's  cred- 
itors and  of  all  persons  concerned,  the  general  practice  of  railroads  has 
been  to  include  with  expenses  chargeable  to  capital  those  which  are 
incurred  in  the  original  construction  of  the  road.  And  the  courts  have 
*imitted  the  reasonableness  of  the  rule.  The  idea  is,  that  the  capital 
paid  in   and  the  capital  borrowed,  unitedly  produce  the    earnings, 

*See  preceding  case. — Ed. 
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and  that  a  share  of  the  same  should  be  accorded  to  each.  The  dis- 
tinction between  expenses  for  construction  and  ordinary  expenses  is 
maintained  in  the  leading  cases.  See  cases  supra;  Cfyrry  v.  Railway 
Co.,  i-9  Beav.  263;  Bouck  v.  Railway  Co.,  4Ex.Di\r.  133;  S.  C.,31 
Moak's  Eng.  R.  418  ;  MUU  v.  Northern  R.  Co,,  L.  R..  5  Ch.  App.  621 ; 
Pierce  R.  R.  125,  and  cases  in  notes.  In  the  case  last  cited  —  MilU 
V.  Railway  Co. — Lord  Hatherly,  L.  C,  said,  "  Mr.  Dickinson  started 
a  very  curious  theory,  which,  I  apprehend,  never  found  its  way  inta 
any  mercantile  arrangement  —  that  there  never  can  be  any  available 
income,  or  any  profit,  so  long  as  there  is  any  debt  remaining  unpaid.  If 
that  be  so,  I  suppose  there  is  hardly  a  railway  in  the  kingdom  which 
could  pay  any  dividends  at  all  to  their  stockholders."  "  The  whole 
scheme  of  railway  arrangements,  as  I  understand  them,  has  always  been 
this,  that  the  companies  are  authorized  to  raise  part  of  their  capital 
by  shares,  and  to  raise  further  capital  by  means  of  borrowing  to  the 
amount  of  one-third  of. the  whole  capital." 

In  the  case  before  us  the  company  has  no  ordinary  expenses  beyond 
a  small  sum  necessary  to  support  its  organization.  What  sum  then 
shall  be  taken  from  its  earnings  to  be  paid  to  or  be  set  aside  for  its- 
creditors  ?  One  side  says,  all  its  earnings  ;  and  the  other  side  says,  set 
aside  annually  a  sum  which,  with  accumulations,  will  insure  the  pay- 
ment of  all  the  corporate  indebtedness  by  1920,  the  date  of  the  end  of 
the  lease. 

As  a  general  rule,  the  oflScers  of  a  corporation  are  the  sole  judges  aa 
to  the  propriety  of  declaring  dividends,  and  the  courts  will  not  interfere 
with  a  proper  exercise  of  their  discretion.  The  company  usually  estab- 
lishes its  financial  policy  for  itself.  Yet  when  the  right  to  a  dividend 
is  clear,  and  there  are  funds  from  which  it  can  properly  be  made,  a  court 
of  equity  will  interfere  to  compel  the  company  to  declare  it.  Directora 
are  not  allowed  to  use  their  power  illegally,  wantonly  or  oppressively. 
See  cases  supra.  Also,  Williston  v.  Railroad  Co.,  13  Allen,  400 ; 
Boardman  v.  Railroad,  84  N.  Y.  157 ;  Jermain  v.  Railroad,  91  id. 
483.  In  the  present  case  we  are  by  all  the  parties  invited  to  accept 
jurisdiction  ;  the  facts  are  agreed ;  and  all  technical  ties  are  waived. 
We  may  adopt  such  a  standard  of  judgment,  in  determining  the  ques- 
tion, as  we  think  would  and  should  regulate  the  exercise  of  the  sound 
discretion  of  directors,  acting  in  good  taith,  in  deciding  the  same  ques- 
tion.    Ba/mard  v.  Railroad,  7  AUen,  512,  521. 

Two  facts  are  very  much  relied  upon  by  the  preferred  stockholders 
as  favoring  their  contention.  One  is  an  amendment  to  the  eighteenth 
by-law,  passed  by  the  corporation  in  July,  1879,  which  is  this :  "  The 
words  '  net  earnings,'  as  used  in  this  section  (by-law),  shall  be  construed 
to  mean  all  the  surplus  remaining  after  the  payment  of  the  necessary 
incidental  charges  and  expenses,  the  interest  on  the  mortgage  and 
funded  debt,  and  such  provision  for  payment  of  the  maturing  obliga- 
tions of  the  corporation  as  in  the  judgment  of  the  directors  may  be 
necessary ;  and  for  this  latter  purpose  the  directors  shall  establish  a 
sinking  fund,  to  be  maintained  in  such  form  and  manner  as  they  may 
deem  for  the  best  intereat  aud  safety  of  the  corporation."  This  in  1883 
was  repealed. 
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The  other  fact  is,  that  when  the  subscribers  for  preferred  stock,  not 
including  the  city  of  Belfast,  paid  their  subscriptions,  not  being  under 
strict  l^al  obligation  to  do  so,  they"  were  induced  to  make  the  payment, 
by  the  corporation  securing  to  them  semi-annual  six  per  cent  dividends, 
and  the  final  payment  of  tneir  stock,  by  means  of  bonds  with  coupons, 
covered  by  a  second  mortgage  on  the  road  —  which  bonds  and  coupons 
were  taken  as  collateral  to  the  stock  and  dividends.  This  mortg^e 
was,  however,  afterward  canceled  for  prudential  reasons  and  with  the 
consent  of  all  parties  interested. 

The  counsel  for  the  city  contends  that  those  proceedings,  afterward 
annulled,  are  to  have  no  more  effect  upon  the  present  Question  than  if 
never  existing.  We  do  not  concur  in  that  position  fully.  We  think 
as  admissions,  as  expressions  of  a  policy  inaugurated  and  for  a  long  time 
acted  upon  by  the  company,  they  serve  to  impress  upon  the  claim  of 
the  preferred  stockholders  at  least  an  appearance  of  equity. 

After  a  full  consideration  of  all  the  evidence  and  theories  presented 
to  ns,  we  incline  to  the  conclusion  that  the  directors  would  be  justified 
in  refusing  to  make  any  further  dividends,  until  enough  money  has 
been  accumulated,  from  the  rent  and  the  sinking  fund,  to  pay  the  note 
to  the  city  of  Belfast.  When  the  company  receives  from  its  lessee  the 
rent  due  in  May,  1885,  it  will  have  money  enough  with  which  to  pay 
the  note,  and  a  few  thousands  more. 

There  are  quite  significant  reasons  for  drawing  a  line  at  the  point 
indicated.  The  note  may  well  be  considered  as  given  for  temporary 
purposes,  in  anticipation  of  rents  receivable.  The  companv  really  has 
no  credit  which  would  enable  it  to  renew  the  note,  inasmuch  as  its  out- 
standing mortgage  covers  all  its  property.  It  looks  as  if  the  note  repre- 
sents a  sort  of  forced  loan  from  the  city,  and  as  given  for  money  that 
could  not  have  been  obtained  from  any  other  source,  the  city  borrowing 
it  for  the  purpose  of  loaning  it,  beinff  induced  to  do  so  on  account  of 
her  immense  interests  involved  as  a  ^areholder.  She  now  asks  for 
her  money,  being  unwilling  to  renew  the  note,  and  she  is  entitled  to 
its  payment.  The  corporation  would  find  it  difficult  to  borrow  it  else- 
where.   It  would  look  like  boiTowing  money  to  pay  dividends. 

There  are  much  more  forcible  reasons  for  the  corporation  to  hold  its 
moneyed  resources  in  reserve  until  the  note  to  the  city  is  paid  than 
there  are  for  afterward  continuing  the  same  policy  until  the  debt  of  $150,- 
000,  due  in  1890,  is  paid.  The  two  debts  stand  upon  a  different  footing. 
The  latter  is  a  bonded  mortgage  debt,  no  part  of  which  is  due,  and  which 
undoubtedly  can  be  wholly  or  partially  renewed  when  it  becomes  due. 
It  fairly  represents  a  part  of  the  original  cost  of  constructing  the  road. 
The  company  has  thirty-five  years  or  more  of  assured  rent  with  which 
it  can  pay  the  amount.  It  has  no  other  debt,  after  paying  the  note  to 
the  city,  present  or  prospective.  It  has  evidentl  v  regarded  that  amount 
as  a  permanent  or  standing  interest-bearing  indebtedness.  To  renew 
the  raortgaffe  or  a  portion  of  it,  when  it  becomes  due,  we  think  would 
be  regaroed  in  a  mercantile  sense  as  a  reasonable,  safe  and  conservative 
calculation.  The  preferred  stockholders  were  to  have  semi-annual  div- 
idends, if  earned.  They  should  have  them,  if  they  can  be  declared 
without  the  least  peril  to  the  company  or  any  of  its  creditors.     Belfast 
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herself  owns  all  the  preferred  stock  bnt  about  $100,000,  there  being 
over  $380,000  of  it  in  all.  We  think  that,  after  the  note  is  paid,  the 
directors  may  well  make  some  reasonable  provision  for  the  final  extin- 
guishment of  the  mortgage  debt  by  reserving  therefor  a  portion  of  the 
rent  to  bo  received  under  the  lease,  and  divide  the  balance  among  stock- 
holders. 

A  scheme  could  be  perfected  by  an  expert  in  sucli  mattera,  by  which 
there  may  be  a  yearly  contribution  to  a  sinking  fund,  which,  with  its 
accumulations,  will  discharge  all  the  indebtedness  within  a  reasonable 
time  before  the  lease  expires,  and  pay  more  or  less  dividends  in  the 
meantime;  or,  before  or  by  the  year  1890,  a  new  bond  could  be  pot 
upon  the  market,  a  certain  portion  to  be  paid  annually,  such  portion 
to  be  designated  by  lot  or  in  some  other  way,  which  might  accomplish 
the  same  end  as  effectually. 

We  need  not  be  minute  in  any  details,  inasmuch  as  our  observations 
in  this  respect  are  not  intended  as  any  thing  more  than  illustration  or 
argument.  The  bill  commits  to  us  powerover  only  the  sum  of  $10,863, 
which  came  from  a  payment  of  rent  in  November,  lft82,  and  that  sura, 
as  already  indicated,  may  properly  be  applied  by  the  company  upon  its 
debt. 

Under  the  circumstances  of  the  case,  no  costs  to  be  recovered  by  any 
party. 

Decree  according  to  the  opinion. 

Walton,  Virgin,  Libbky,  Foster  and  Haskell,  JJ.,  concurred. 


Bbrbt  v.  Clary. 

August  25,  1885. 

CoNSTrrunoNAL  Law  —  Sunday  Law  —  Retroactive  Effect. 

The  statute  of  Maine,  which  provides  that  no  party  who  receives  any  money 
or  valuable  thing  as  a  consideration  for  a  contract  made  and  entered  into  on 
Sunday,  shall  be  permitted  to  defend  any  action  upon  such  contract  until  such 
consideration  has  been  restored,  applies  to  actions  arising  before  as  well  as  after 
its  enactment. 

Action  on  a  promissory  note.     The  opinion  shows  the  point. 

A.  G.  Andrews  J  for  plaintiff.     Herbert  M.  Heathy  for  defendant 

Foster,  J.  The  note  in  suit  was  made  and  delivered  on  Sunday. 
The  defendant,  therefore,  must  prevail  unless  cliapter  194,  Pub.  Laws 
of  1880  — Rev.  Stat.,  chap.  82,  §  16 — passed  nearly  four  years  after  the 
date  of  the  note,  is  retroactive  and  precludes  the  defense  set  up  in  this 
suit.  The  statute  provides  that  "  no  person  who  receives  any  money 
or  vahiable  thing  as  the  consideration  for  a  contract,  express  or  implied, 
made  and  entered  into  on  Sunday,  shall  be  permitted  to  defend  any 
action  upon  such  contract  on  the  ground  tnat  it  was  so  made  and 
entered  into  on  Sunday,  until  he  shall  restore  such  consideration  so 
received ;  provided  that  nothing  herein  contained  shall  apply  to  any 
action  now  pending." 

It  is  admitted  that  the  consideration  received  for  the  note  has  not 
been  restored. 

We  are  satisfied  that  the  language  of  the  statute  in  question  is  suffix 
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ciently  comprehensive  to  apply  to  transactions  arising  not  only  after  its 
enactment,  but  also  to  those  previously  existing,  with  the  exception 
therein  named  of  actions  pending  at  the  date  of  its  pa3Si:5e.  in  con- 
stniing  a  statute  like  this  the  court  must  consider  the  nature  and  reason 
of  the  remedy,  and,  from  the  language  used,  give  effect  to  the  inten- 
tion of  the  legislature  if  that  can  be  ascertained.  "And  sucli  a  con- 
struction ought  to  be  put  upon  a  statute  as  may  best  answer  the  inten- 
tion which  the  makers  had  in  view."  1  Bac.  Abr.  5.  This  intention 
is  to  be  sought  for  by  a  careful  examination  and  consideration  of  all 
it8  parts,  and  not  from  any  particular  word  or  phrase  that  may  be  con- 
tained in  it.  This  is  the  guiding  star  in  the  construction  of  every 
statute. 

What  was  the  object  to  be  accomplished  by  this  statute  ?     Undoubt- 
edly to  make  a  party  defendant  to  a  Sunday  contract  do  equity. 

While  it  is  true  that  the  verb  "  receives  "  is  in  the  present  tense,  yet 
it  is  common  kr^owledge  that  such  forms  of  expression  are  oftentimes 
used  in  statutes,  and  wnen  applied  to  the  remedy  are  as  properly  appro- 
priate to  suits  on  past  as  future  transactions.     And  while  the  proviso, 
excludiui^  its  operations  from  pending  suits,  if  taken  alone,  may  not 
be  sufficient  of  itself  to  embrace  suits  afterward  commenced  on  past 
k         contracts,  nevertheless  it  should  be  considered  with  the  other  parts  of 
I         the  statute  in  ascertaining*  its  meaning.     For  if  we  were  inchned  to 
/         Weir  the  statute  as  applicable  to  and  eml)racing  only  actions  upon 
f^         fntare  contracts,  then  we  should  bo  met  by  the  very  suggestive  as  well 
as  pertinent  fact  that  there  certainly  could  be  no  occasion  for*a  proviso 
excluding  pending  suits,  having  for  their  basis  contracts  existing  prior 
to  the  statute. 

Neither  can  the  objection  prevail,  when  construed  as  applicable  alike 
to  past  as  well  as  future  contracts,  that  this  statute  is  retrospective  in 
its  operation,  and  affects  vested  rights.  It  may  bo  retroactive,  and  yet 
not  retrospective  within  the  legal  meaning  of  the  word.  It  affects  the 
remedy  only,  and  not  the  riglit  of  property  or  obligation  of  the  con- 
tract. Retroactive  laws,  remedial  in  their  nature,  are  not  obnoxious  to 
the  objection  of  being  in  contravention  of  the  Constitution,  unless  they 
impair  vested  rights,  or  create  personal  liabilities.  Coffin  v.  Rich^ 
45  Mc.  507 ;  Bead  v.  Frankfort  Bank^  23  id.  318 ;  Oriental  Bank  v. 
!  Freese^  18  id.  109.     There  is  no  vested  right  in  any  particular  remedy. 

Previous  to  the  statute  in  question,  a  defendant  sued  upon  a  contract 
made  on  Sunday  could  avail  himself  of  the  defense  that  it  was  a  Sun- 
day contract;  but  the  fact  that  such. a  statutory  defense  existed  gave 
him  no  vested  right,  and  therefore,  in  this  case,  no  vested  right  has 
been  impaired  by  the  statute,  ft  in  no  way  operates  upon  the  con- 
*  tract,  or  renders  it  valid.  It  exists  precisely  as  it  did  before.  The 
I  statute  applies  only  to  future  remedies,  and  merely  requires  the  de- 
fendant to  restore  the  consideration  received  by  him  in  the  participa- 
tion of  an  unlawful  act  as  a  condition  upon  which  he  may  make  his 
defense.  Ilolmes  v.  French^  68  Me.  529. 
Exceptions  overruled. 

Petees,  Ch.  J.,  Walton,  Danfobtu,  Libbey  and  Emeey,  JJ.,  con- 
curred. 
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State  v.  Walker- 

August  81,  1885. 

Crdonal  Law— Evidence  — Declarations  as  Res  Gestae. 

If  a  declaration  which  serves  to  explain  an  act  is  made  by  the  party  while 
doing  the  act,  such  declaration  is  admissible  in  evidence  when  the  nature,  object 
or  motive  of  the  act  is  the  subject  of  the  inquiry. 

Same  —  Exclusion  op  Evidence — Presumption. 

On  a  trial  for  murder,  the  father  of  the  prisoner  in  answer  to  the  question: 
'*  What,  if  any  thing,  did  you  find  or  hear  T  "  put  by  counsel  for  prisoner,  said: 
**  At  that  time  they  were  rattling  the  door  ;  they  were  trying  to  get  into  the  ell 
door,  and  when  I  got  to  the  entry  door  I  met  Frank  there,  and  they  were  tnring 
at  that  time  to  get  into  the  door,  and  Frank  seemed  to  be  frightened,  and  I  put 
my  arm  on  him,  and  he  was  all  of  a  tremble,  and  Frank  spoke  and  —  "at  this 
point  counsel  for  the  State  objected  to  any  statement  by  the  witness  as  to  what 
the  prisoner  said,  and  the  declaration  was  excluded,  and  counsel  for  the  prisoner 
excepted.  Held  error;  that  the  declaration  was  admissible  as  part  of  the 
res  gettcBy  and  its  exclusion  raised  the  presumption  that  it  was  detrimental  to  the 
interest  of  the  party  objecting  to  its  reception. 

OroUle  D.  Baker^  attorney-general,  for  State.  WaUon  cfe  Walton^ 
and  J,  J.  Parlinj  for  defendant. 

Foster,  J.  The  prisoner  was  indicted  for  murder,  and  the  jnrj  re- 
turned a  verdict  of  murder  in  the  second  degree.  The  case  is  before 
the  law  court  on  exceptions. 

At  the  time  of  the  shooting,  which  was  not  far  from  nine  o'clock  in 
the  evening,  the  deceased  was  in  front  of  the  respondent's  house, 
either  upon  the  piazza  or  in  the  yard  very  near  to  it.  A  party  of 
eighteen  persons  had  assembled  for  the  alleged  purpose,  as  claimed  by 
the  prosecution,  of  serenading  the  respondent,  who  had  been  re- 
cently married,  and  upon  entering  his  grounds  the  party  commenced 
blowing  horns,  firing  guns,  ringing  bells  and  making  other  noises 
both  in  the  yard  and  on  the  piazza  of  the  house.  The  respondent, 
with  his  wiro  and  father  and  two  other  persons,  were  in  the  house  at 
the  time.  All  had  retired  for  the  night,  and  no  lights  were  burning. 
It  was  claimed  by  the  respondent  and  his  witnesses  that  after  these 
demonstrations  had  continued  at  intervals  for  nearly  an  hour,  some  of 
the  party  outside  made  an  assault  upon  the  door,  and  tried  to  burst  it 
in,  threatening  to  take  the  respondent's  wife  out  into  tlie  yard,  and 
making  other  threats  against  tne  respondent  and  his  wife.  The  wit- 
nesses for  the  government  denied  that  any  assault  was  made  upon  the 
house,  or  that  such  threats  were  used  or  any  provocation  given  for 
violence  to  be  used  asjainst  them  by  the  persons  in  the  house.  The 
testimony  of  the  respondent  and  his  wife  was  that  upon  the  first  dis- 
charge of  the  guns  the  wife  became  unconscious,  and  so  remained 
when  the  respondent  left  her  in  the  bed-room  shortly  before  he  fired. 
The  respondent  stated  that  he  took  his  pistol  from  the  place  where  he 
had  been  in  the  habit  of  keeping  it  on  the  table  iu  his  bed-room,  and 
placing  it  in  his  hip-pocket,  passed  from  the  bed-room  through  the 
kitchen,  through  the  entry,  ana  across  to  the  further  side  of  the  wash- 
room, and  fired  it  first  out  of  the  window  in  an  upward  course,  for  the 
urpose  of  frightening  away  the  party  outside  ;  that  returning  toward 
is  Ded-room,  as  he  passed  through  the  entry,  hearing  an  assault  made 
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at  that  instant  upon  the  house,  accompanied  by  threats  of  violence 
toward  himself  and  his  wife,  whom  he  then  supposed  to  be  lying  in- 
sensible in  her  bed,  under  the  excitement  of  the  moment  incident 
to  such  assault  and  threats,  he  discharged  his  pistol  through  the 
sidelight,  but  claimed  it  was  not  his  pistol  that  did  the  killing. 
And  he  furthermore  claimed  that  if  it  was  his  pistol  that  did  the 
killing,  the  excitement  incident  to  the  circumstances  under  which 
he  was  placed,  at  the  moment  of  discharging  it,  was  such  as 
to  justify  the  act;  and  if  not  a  justification,  that  he  should  then  be 
adjudged  only  guilty  of  manslaughter.  While,  upon  the  other  hand, 
the  government's  position  was,  that  in  any  view  of  the  case,  the  fatal 
shot  was  fired  under  such  circumstances  of  motive,  purpose  and  intent 
as  constituted  murder  on  the  part  of  this  respondent. 

It  appeared  in  evidence,  that  Leonard  H.  Walker,  father  of  respond- 
ent, met  him  in  the  entry  just  at  the  moment  the  respondent  discharged 
his  pistol  through  the  side-light.  In  answer  to  the  question,  "  What, 
if  any  thing,  did  you  find  or  hear  1 "  propounded  by  the  respondent's 
(Joansel,  he  said :  "At  that  time  they  were  rattling  the  door ;  they  were 
trying  to  get  into  the  ell  door,  and  when  I  got  to  the  entry  door  I  met 
Frank  there,  and  they  were  trying  at  that  time  to  get  into  the  door, 
and  Frank  seemed  to  be  frightened,  and  I  put  my  arm  6n  him,  and  he 
was  all  of  a  tremble,  and  Frank  spoke  ana  — . "  At  this  point  objec- 
tion was  interposed  by  the  counsel  for  the  State  to  any  statement  by 
the  witness  as  to  what  the  respondent  said,  and  the  declaiation  was 
excluded,  to  which  exception  was  taken  by  the  respondent's  counsel. 

From  the  materially  diflEerent  stand-points  taken  by  the  government 
And  the  r^pondent  in  relation  to  the  circumstances  under  which  the 
fatal  shot  was  fired,  it  became  important  to  ascertain  what  those  circum- 
stances were ;  why  the  shot  was  fired ;  in  what  condition  of  mind  the 
^pondent  was  at  the  time  he  discharged  his  pistol ;  whether  the  act 
was  done  with  deliberation,  or  under  such  sudden  excitement  of  fear, 
passion,  or  provocation  as  would  reduce  the  offense  of  killing  from 
murder  to  manslaughter.  It  was  the  province  of  the  jury  to  deter- 
mine these  questions  from  the  evidence  before  them.  It  lay  in  their 
power  to  find  the  respondent  guilty  of  murder  in  the  first  or  second 
j  degree;  or  they  might  find  him  guilty  of  manslaughter  only.     The 

motive  with  which  the  act  of  killing  was  done  would  necessarily  be  an 
important  factor  in  governing  their  determination  into  which  of  the 
f^e  grades  of  homicide  this  crime  would  fall.     The  principal  fact  was 
m  evidence,  and  was  material  in  the  proper  investigation  of  the  case. 
7  ere  the  declarations  of  the  respondent  accompanying  the  act  admis- 
sible in  evidence  ?     We  are  clearly  of  the  opinion  they  were,  and  should 
have  been  admitted  in  evidence  as  a  part  of  the  res  gestm, 
^  "  Where  evidence  of  an  act  done  by  a  party  is  admissible,  his  declara- 
tions made  at  the  time,  having  a  tendency  to  elucidate  or  give  charac- 
^  to  the  act,  and  which  may  derive  a  degree  of  credit  from  the  act 
iteelf,  are  also  admissible  as  a  part  of  the  res  gesice? '     Sessimis  v.  Little^ 
9  N.  H.  271.     If  the  declaration  is  made  by  a  party  while  doing  an  act, 
the  nature,  object,  or  motive  of  which  is  the  subject  of  inquiry,  and 
serves  to  explain  it,  then  such  declaration  is  admissible  in  evidence. 
Vol.  n.—ia 
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And  it  is  generally  in  this  class  of  cases,  where  either  the  nature,  object 
or  motive  of  the  act  is  material,  that  this  rule  receives  its  broadest 
application.  The  declaration  becomes  important  as  forming  a  part  of 
the  transaction  itself,  on  the  ground  that  what  is  said  at  the  time  affords 
a  legitimate  means  of  ascertaining  the  character  of  the  act,  and  as  a 
^  part  of  the  circumstances  to  be  given  in  evidence  with  the  principal 
fact.  As  a  learned  author  has  Expressed  it,  such  declarations  are  admit- 
4  ted  "  not  to  prove  their  own  truth,  but  to  exhibit  the  attitude  of  the 
parties,  and  to  show  the  transaction  in  all  its  aspects."  2  Whart.  Ev., 
^  1102.  Nor  are  such  declarations  said  to  be  received  as  hearsay,  but 
they  are  distinguished  from  it  by  their  connection  with  the  principal 
fact  under  investigation,  and  which  they  serve  to  elucidate  and  explain. 

In  the  case  before  us,  the  answer  given  by  the  father  of  the  respond- 
ent, so  far  as  it  had  proceeded  at  the  time  when  the  objection  was  raised, 
related  to  the  circumstances  immediately  surrounding  a  principal  fact 
which  was  then  the  subject  of  investigation  —  the  hring  of  the  fatal 
shot.  The  witness  described  the  situation  of  the  parties  at  the  moment 
the  shot  was  tired,  and  the  appearance  of  the  respondent  as  friglitened 
and  trembling ;  but  when  he  attempted  to  state  the  respondent's  declara- 
tion which  accompanied  the  act,  it  was  excluded.  Such  declaration  was 
only  a  verbal  act,  and  as  competent  as  other  testimony.  Its  weight  was 
for  the  jury.  Insurance  Co.  v.  MosLey^  8  Wall.  408.  Being  excluded, 
the  presumption  is  that  such  exclusion  was  detrimental  to  the  interest 
of  the  party  in  whose  behalf  it  was  offered.  People  v.  Williams^  18 
Cal.  187.  What  bearing  it  might  have  had  on  the  minds  of  the  jury, 
had  the  evidence  been  admitted,  is  not  a  question  for  our  consideration. 
Tlie  respondent  was  on  trial  for  his  life.  He  was  entitled  to  the  benefit 
of  whatever  legitimate  evidence  he  could  produce.  It  becomes  neces- 
•     sary  to  consider  the  remaining  exceptions. 

Exceptions  sustained. 

New  trial  granted. 

Peters,  Ch.  J.,  Walton.  Danfortu,  Libbey  and  Emery,  JJ.,  con- 
curred. 


Blake  v,  Russell. 

September  19,  1885. 

Penalty — Pleading  —  DE>njRRER. 

In  an  action  founded  on  and  described  in  tbo  provisions  of  two  separate  and 
distinct  statutes,  the  declaration  contained  the  allegations  '*by  force  of  the  stat- 
utes," etc.,  and  "contrary  to  the  form  of  the  statutes,"  etc.  Held  good  on  de- 
murrer. 

In  Maine,  the  Rev.  Stat.  1871,  chap.  48,  g  8  (repealed  in  1883),  required  treas- 
urers of  certain  corporations  to  publish  semi-annual  statements  of  the  condition 
of  the  corporation.  The  Stat.  1881,  chap.  79,  §  4.  provided:  "  If  any  officer  of 
a  corporation,  charged  by  law  with  the  duty  of  making  and  causing  to  be  pub- 
lislied  any  stiitement  in  regard  to  such  corporation,  shall  neglect  so  to  do,  such 
officer,  in  addition  to  the  penalties  already  provided,  shall  forfeit  the  sum  of  $500, 
to  be  recovered  by  action  of  debt,  or  action  on  the  case,  to  the  use  of  the  person 
suing  therefor." 

This  action  was  against  the  treasurer  of  Dexter  Woolen  Mills,  to 
recover  that  ($500)  penalty. 
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MorriU  Sprague^  for  plaintiff.     Josiah  Crosby^  for  defendant. 

YiRGiN,  J.  The  plaintiff  seeks  to  recover  a  forfeiture  provided  by 
Stat,  18S1,  chap.  79,  §  4.  His  cause  of  action  is  founded  on  and  de- 
scribed in  the  provisions  of  two  separate  and  distinct  statutes.  The 
offense  consists  in  neglecting  certain  statutory  requirements.  The 
requirements  are  enumerated  and  defined  in  Rev.  Stat,  of  1871,  chap. 
48,  §  8  ;  while  the  supplement  of  the  offense,  viz.:  the  neglect,  together 
with  the  forfeiture  and  the  remedy,  is  prescribed  in  Stat.  1881,  chap. 
79,  §4. 

Neither  of  the  statutes  alone  creates  the  offense.  The  allegations  in 
the  declaration,  '^  by  force  of  the  statutes,"  etc.,  and  "  contrary  to  the 
form  of  the  statutes,"  etc.,  are  literally  and  technically  correct. 

As  the  provisions  of  Rev.  Stat.,  chap.  48,  §  8,  have  long  since  been 
repealed,  and  none  of  the  penalties  therein  prescribed  were  sought  to 
be  recovered  in  this  action,  we  do  not  consider  it  our  duty  to  examine 
the  constitutionality  of  its  provisions. 

Exceptions  overruled. 

PbtkbSj  Ch.  J.,  Damfobth,  Emert,  Foster  and  Haskell,  JJ.,  con- 
curred. 


SUPREME  JUDICIAL   COURT  OF  MASSACHUSETTS. 


QuiNN  V.  Lowell  Electric  Liout  Corporation. 

September  4,  1885. 
See  next  Case. 

Action  of  tort  for  the  continuance  of  a  nuisance.     The  nuisance 

complained  of,  was  the  maintenance  and  use  of  a  steam  engine,  boilers 

and  neavy  machinery  for  generating  electricity  for  lighting  purposes  at 

the  works  of  the  defendant  on  Middle  street,  in  Lowell,  and  close  to, 

and  within  five  hundred  feet  of  the  plaintiflPs  dwelling-house.     The 

lefendant  answered  by  a  general  denial,  and  also  claimed  that  whatever 

t  did  it  was  authorized  by  law  to  do,  and  that  it  was  duly  licensed  by 

•he  mayor  and  aldermen  of  Lowell.     At  the  trial  in  the  superior  court 

ihe  plaintiff  contended  that  chapter  74  of  the  acts  of  1862  had  never 

^een  legally  adopted  by  the  city  of  Lowell,  as  a  resolution  adopting  the 

£ame  was  not  passed  at  a  meeting  of  the  city  council  called  for  that 

/mrpose,  and  tnat  a  license  to  the  defendants  was,  therefore,  invalid. 

The  court  declined  so  to  nile,  and  ruled  that  it  had  been  legally  adopted 

f>y  the  city  of  Lowell.     The  defendant  contended  that  the  license  from 

the  mayor  and  aldermen  justified  the  defendant  in  maintaining  and 

/uiining  their  engine  and  machinery,  and  so  long  as  they  complied 

with  the  terms  of  the  license  they  would  not  be  liable  for  a  nuisance. 

The  plaintiff   claimed   that  the  license  was  not  suflicient  or  explicit 

enough  to  relieve  them  from  liability  for  a  nuisance ;  that  it  was  not  a 

justification,  and  even  if  it  was,  so  lar  as  the  engine  is  concerned,  the 

defendant  would  still  be  liable  for  the  nuisance  caused  by  the  other 
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machinery.  The  court  ruled  that  the  licengiB  granted  by  the  mayor 
and  aldermen  was  sufficient  and  justified  the  defendant  in  running  the 
engine  and  machinery,  and  that  the  action  could  not  be  maintamed. 
The  court  thereupon  airected  a  verdict  for  the  defendant  and  reported 
the  case  for  the  aetermination  of  this  court. 

W  H,  Anderson  and  C.  S.  LiUey^  for  plaintiflE.  D.  S.  and  G.  F. 
HichardsoTiy  for  defendant. 

W.  Allen,  J.  The  license  was  under  Pub.  Stat.,  chap.  102,  §  47, 
which  prohibits  the  erection  of  a  stationary  engine  within  five  hundred 
feet  of  a  dwelling-house  or  public  building,  without  a  license,  in  any 
city  or  town  in  which  chapter  74  of  the  acts  of  1862  had  been  adopted 
at  a  legal  meeting  of  the  city  council  of  the  city,  or  the  inhabitants  of 
the  town,  called  for  that  purpose.  The  act  of  1862,  chap.  74,  was 
adopted  at  a  regular  meeting  of  the  city  council  and  not  at  a  special 
meeting  called  for  the  purpose.  We  think  that  the  requirement  that 
the  adoption  shall  be  at  a  meeting  called  for  the  purpose  is  limited  to  an 
adoption  by  the  inhabitants  of  a  town  and  does  not  apply  to  the  action 
of  a  city  council,  which  is  usually  composed  of  different  bodies,  acting  at 
regular  meetings  and  under  prescribed  rules  of  procedure.  The  license 
was  "to  set  up  and  run  a  stationary  steam  engine  .  .  .  for  the  purpose 
of  driving  machinery  used  in  generating  electricity  at  their  works  on 
Middle  street."  The  court  ruled,  in  substance,  that  the  use  of  the 
machinery  as  well  as  of  the  engine  was  licensed,  and  that  the  plaintiff 
could  not  recover  on  account  of  noise,  jarring  and  vibration  caused  by 
the  machinery,  which  but  for  the  license  would  give  him  a  right  of 
action  for  a  private  nuisance.  The  ruling  involves  the  proposition  that 
nothing  which  is  licensed  under  the  statute  can  be  a  nuisance,  for 
which  an  action  will  lie  ;  and  that  the  use  of  the  machinery  was  duly 
licensed.     The  second  only  of  these  is  before  us  for  decision. 

The  language  of  the  license  may  well  be  construed  as  descriptive  of 
the  engine  onlv,  but  if  it  is  assumed  that  the  intention  appears  to  be,  to 
license  the  defendant's  works  and  the  business  carried  on  there,  as  well 
as  the  engine,  we  think  the  license  exceeds  the  authority  given  by 
the  statute.  The  statute  is  one  of  several  provisions  originally  enacted 
at  different  times,  regulating  the  use  of  engines,  furnaces  and  boilers, 
and  intended  to  guard  against  dangers  incident  to  their  use.  These 
statutes  are  re-enacted  in  Pub.  Stat.,  chap.  103,  §§  40-53.  The  pro- 
vision under  consideration  was  first  enacted  in  Stat.  1862,  chap.  74, 
which  merely  prohibits  the  erection  for  use  of  an  engine  in  circum- 
stances mentioned,  without  a  license  from  the  municipal  authorities, 
and  declares  such  an  unlicensed  engine  a  public  nuisance,  which  can 
be  summarily  abated  by  the  authorities.  The  obvious  intention  of  the 
statute  is  to  restrict  the  use  of  engines,  by  declaring  their  use,  without 
a  license,  a  public  nuisance.  Wo  cannot  infer  from  a  prohibition  to 
use  steam  power,  without  a  license  from  the  selectmen,  a  grant  of  au- 
thority to  them  to  license  any  manufactory  or  business  in  itself  a 
nuisance,  in  which  steam  power  may  be  used.  In  JSaltonstaU  v. 
Banker,  8  Gray,  195,  it  is  intimated  that  an  engine  may  be  a  nuisance, 
in  consequence  of  its  location,  construction,  or  employment,  although 


Digitized  by 


Google 


Mass.]  QuiNN  V.  Mtodlesex  Electric  Light  Co.  9* 

licensed,  but  the  case  is  decided  oii  other  grounds.  CaU  v.  AUen^  1 
Allen,  137,  which  is  relied  upon  by  the  defendant,  was  under  Stat. 
1845,  chap.  197,  §  2 ;  Pub.  Stat.,  chap.  102,  §  42.  All  that  need  be 
said  of  that  decision  is  that  it  has  no  application  to  the  case  at  bar.  We 
think  the  license  is  no  bar  to  an  action  for  a  nuisance  to  the  plaintiff, 
caused  by  the  machinery,  as  distinct  from  the  engine.  Other  questions 
presented  in  the  report  are  considered  in  the  case  of  Quinn  v.  Mid- 
dlesex Electric  Light  Company.  For  the  reason  stated  there  must  be 
a  new  trial. 


Quinn  v.  Middlesex  Electric  Light  Co. 

September  4,  1885. 

LiCENBE  —  Notice  op  Application  —  Waiver — Nuisance  —  Abatement  of. 

When  a  person  has  actual  notice  of  the  application  for  a  license  to  maintain  a 
stationary  steam  engine  at  a  particular  point  within  the  city  limits,  and  attends 
the  hearing  and  makes  no  objection  as  to  the  insufficiency  of  the  notice,  he 
•  thereby  waives  any  irregularity  on  account  of  the  shortness  of  the  notice,  and  he 
cannot  afterward  be  heard  to  object  on  the  ground  that  others  had  not  received 
due  notice. 

Such  a  license  is  not  a  personal  trust,  and  whatever  authority  is  conferred  by 
it,  passes  with  the  property. 

A  license  to  set  up  and  run  a  stationary  steam  engine,  not  exceeding  two  hun- 
dred and  fifty  horse  power,  does  not  authorize  the  use  of  three  such  engines, 
which,  together,  do  not  exceed  that  amount  of  power. 

Action  of  tort  for  maintaining  a  nuisance.  The  defendant  is  the 
successor,  in  the  business  of  generating  electricity  for  lighting  purposes, 
of  the  Lowell  Electric  Light  Corporation,  against  which  a  similar 
action  was  brought  by  the  plaintiflE.  Ante,  The  nuisance  complained 
of,  as  in  that  case,  was  the  maintaining  and  use  of  a  steam  engine, 
boiler  and  heavy  machinery  at  its  works  in  Lowell.  The  defendant 
claimed  in  its  answer,  that  whatever  it  did,  it  was  authorized  by  the 
license  granted  to  the  Lowell  Electric  Light  Corporation,  as  set  forth  in 
its  answer,  under  and  by  virtue  of  which  it  claimed  the  riglit  to  do  all 
that  it  had  tlie  right  to  do  under  its  license.  At  the  hearing  in  the 
superior  court,  it  appeared  in  evidence  that  during  the  time  complained 
of  in  the  plaintiffs  writ,  it  ran  three  stationary  engines,  not  exceeding 
250  horse  power,  and  boilers  and  heavy  machinery  at  its  works  on 
Middle  street  in  Lowell.  • 

The  plaintiff  contended  that  under  the  license  to  the  Lowell  Electric 
Light  Corporation  the  defendant  had  no  right  to  run  more  than  one 
engine.  The  court  declined  so  to  rule  and  ruled  that  it  might,  under 
said  license,  run  the  engines  it  did  run  and  in  the  manner  the  same  were 
run.  The  plaintiff  also  contended  that  the  license  was  not  valid,  be- 
cause the  fourteen  days'  public  notice  of  the  time  and  place  for  the  con- 
sideration of  the  application  therefor  had  not  been  given  as  required 
by  Pub.  Stats.,  §  41,  chap.  102,  and  the  order  itself.  The  court  de- 
clined so  to  rule,  and  ruled  that  the  license  was  valid,  although  the 
fourteen  days'  notice  had  not  been  given  as  required  by  this  statute. 
The  defendant  contended  that  the  license  to  the  Lowell  Electric  Light 
Corporation  justified  the  defendant  m  maintaining  and  running  their 
engineB  and  other  machinery,  and  so  long  as  they  complied  with  the 


Digitized  by 


Google 


94  The  Eastern  Kepobteb.  [Mass. 

terms  of  the  license  granted  to  said  Lowell  Electric  Light  Corporation, 
it  would  not  be  liable  for  a  nuisance.  The  plaintiff  claimed  that  the 
license  was  no  justification  to  the  defendant,  as  it  was  issued  to  it,  and 
even  if  it  was,  as  far  as  the  engines  were  concerned,  the  defendant  was 
still  liable  for  the  nuisance  caused  by  the  other  machinery.  The  court 
declined  so  to  rule,  and  ruled  that  the  license  granted  was  sufficient  and 
justified  defendant  in  running  the  other  machinery  as  well  as  the  en- 
gines, and  found  for  the  defendant,  and  the  plaintiff  alleged  exceptions. 

C,  S.  LiUey  and  W.  II,  Anderson^  for  plaintiff.  D,  S,  and  O.  F. 
Richardwn^  for  defendant. 

C.  Allen,  J.  1.  The  object  in  giving  notice  of  an  application  for  a 
license  is,  that  persons  interested  may  have  an  opportunity  to  bo  heard 
thereon.  The  plaintiff,  in  the  present  case,  had  actual  notice  and  at- 
tended the  hearing,  and  by  matcing  no  objection  to  the  insufficiency  of 
the  notice  he  waived  longer  notice  to  himself.  Under  these  circum- 
stances it  is  nothing  to  him  whether  other  persons  had  due  notice  or 
not.  He  cannot  be  heard  to  object  that  they  did  not.  HingJiam  dk 
-Qaincy  Bridge^  etc,  v.  Norfolfc  Co.^  6  Allen,  353,  357. 

2.  Tlie  present  defendants  may  avail  themselves  of  the  license  given 
to  their  predecessors  in  title.  The  license  is  not  to  be  regarded  as  a 
personal  trust,  like  a  license  to  sell  liquors  or  to  keep  an  inn.  Com- 
monwealth V.  Hadleyy  11  Mete.  71.  Looking  at  all  the  provisions  of 
the  statute,  it  appears  rather,  that  whatever  authority  is  conferred  by 
the  license  passes  with  the  property. 

3.  A  license  to  set  up  and  run  a  stationary  steam  engine,  not  exceed- 
ing 250  horse  power,  will  not  authorize  the  use  of  three  such  engines, 
which  together  do  not  exceed  that  amount  of  power.  If  a  license  for 
three  engines  was  desired  it  should  have  been  asked  for  and  obtained, 
if  the  mayor  and  aldermen  see  fit  to  grant  it.  Tliey  constituted  the 
proper  tribunal  to  determine,  in  the  first  instance  at  least,  how  many 
engines  might  be  used  in  a  particular  place.  We  think  it  is  better,  in 
this  particular,  to  adhere  to  the  letter  of  the  statutes  and  to  hold  that  a 
license  to  set  up  and  run  a  single  stationary  steam  engine  does  not,  by 
a  fair  implication,  carry  with  it  authority  to  set  up  and  run  a  greater 
number,  though  of  no  greater  power. 

Other  questions  involved  in  this  case  are.  determined  in  Qiimn  v. 
Lowdl  Electric  Light  Co.^  antCy  91. 
Exceptions  sustained. 

DooLEY  V,  Potter. 

September  7,  1885. 

Foreclosure  —  Judgment  —  Equity  op  Redemption  —  Entry. 

A  conditional  judgment  on  which  has  been  obtained  a  writ  of  possession  against 
the  mortgagor  in  possession,  who  had  conveyed  his  equity  before  the  commence- 
ment of  the  action,  is  not  evidence  against  a  prior  purchaser  of  the  equity  of 
redemption  in  a  suit  by  him  to  redeem,  unless  as  showing  the  fact  of  possession 
taken. 

A  judgment  of  foreclosure  as  to  one  of  two  distinct  parcels  of  land  covered  by 
the  same  mortgage  cannot  be  pleaded  as  an  estoppel  against  the  holder  of  the 
equity  of  redemption  in  a  subsequent  action  to  foreclose  the  other  parcel,  when 
title  to  the  second  piece  was  talten  under  different  circumstances. 
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When  a  debt  is  secured  by  a  mortgage  on  two  tracts  of  land,  and  the  mort- 
gagee enters  upon  one  for  condition  broken,  and  proceeds  to  foreclose,  he  is 
deemed  to  have  taken  it  in  payment ;  and  if  the  value  of  the  land  equals  or 
exceeds  the  debt,  the  debt  Ls  extinguished,  and  the  other  tract  is  relieved  of  the 
incumbrance.  If  it  fails  to  liquidate  the  debt  entirely,  it  inures  by  way  of 
pajmtnt,  pro  tanto,  and  the  other  tract  is  to  that  extent  relieved. 

Bill  ia  equity  to  redeem  land  in  the  town  of  Florida  from  a  mortg io;e 
held  by  the  defendant.  The  case  was  referred  to  a  master,  who  made 
report  to  the  court,  to  which  exceptions  were  alleged  by  the  plaint iflE. 
It  was  heard  by  a  single  justice  upon  the  exceptions  and  reserved  for 
the  consideration  of  the  full  court. 

Parkhurst  <&  Couch^  for  plaintiff.     A,  Potter^  for  defendant. 

Devens,  J.  In  1869  Peter  Dooley  gave  to  Wiley  and  others  a  mort- 
gage on  certain  lands  in  this  State  and  the  State  of  Vermont,  the  con- 
dition of  which  was  the  payment  of  certain  notes  made  by  him.  Of 
thismortg^  Potter,  the  defendant,  became  the  assignee  in  187C.  In 
1871  said  Peter  Dooley  gave  a  second  mortgage,  which  was  on  the 
Massachusetts  land,  to  one  Edmonds,  who  assigned  the  same  to  the 
plaintiff,  John  T.  Dooley,  by  deed  dated  November  30,  1878,  and 
recorded  February  8, 1879.  Previous  to  this  assignment  the  defendant, 
as  assignee  of  the  first  mortgage,  liad  brought,  in  1876,  a  writ  of  entry 
^inst  Peter  Dooley,  the  mortgagor,  to  foreclose  his  equity  in  the  land  in 
Massachusetts,  liad  obtained  conditional  judgment  therein  and  was  put 
'\ /into  possession  thereunder  June  29, 1877.  In  1876,  after  the  assignment 
tohiraofthefirst  mortgage,  thedefendantbrought  a  bill  inequity  in  Ver- 
mont against  Peter  Dooley,  to  foreclose  his  rii^ht  of  redemption  of  the 
lands  in  that  State,  and  in  December,  1878,  obtained  a  decree,  which  would 
become  absolute  in  December,  1879,  upon  faihire  then  to  pay  the  notes 
which  the  mortgage  was  given  to  secure.  In  November,  1879,  the 
defendant  brought  another  bill  in  Vermont  to  foreclose  the  equity, 
under  the  sime  mortgage,  to  redeem  the  Vermont  lands  against  the 
present  plaintiff,  setting  forth  the  decree  rendered  against  Peter 
Dooley  and  alleging  that  John  T.  Dooley  claimed  some  interest  in  the 
land  by  virtue  of  a  deed  made  to  heirs  of  Peter  Dooley  in  1872.  In 
that  suit,  it  appeared  that  such  a  deed  had  actually  been  made  to  John 
T.  in  1872,  but  had  not  been  recorded  until  after  the  decree  against 
Peter  Dooley,  before  stated,  was  rendered.  It  was,  therefore,  held  that 
the  decree  against  Peter  Doooley  was  binding  upon  John  T.,  and  in 
December,  1882,  a  conditional  decree  was  thereupon  rendered  against 
John  T.,  founded  upon  the  former  decree  against  Peter.  This  decree  has 
now  bewme  absolute,  by  the  failure  to  pay  the  sum  found  due  for  the 
redemption  of  the  lands  in  Vermont  within  the  time  named.  The  bill, 
in  the  case  at  bar,  was  brought  in  1879,  by  the  plaintiff,  as  assignee  of  the 
second  mortgage,  to  redeem  the  lands  in  Massachusetts  from  the  first 
mortgage.  At  the  hearing  before  the  master,  the  plaintiff  offered  to 
prove  that  there  was  nothing  whatever  due  on  the  notes,  and  that  they  had 
been  fraudulently  obtamed,  all  of  which  was  known  to  defendant  at  the 
time  the  conditional  judgment  was  rendered  in  Massachusetts.  He 
farther  contended  that  he  was  not  bound  by  the  decree  in  Vermont, 
as  settling,  as  against  him,  the  amount  then  due  on  the  mortgage,  as 
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he  was  not  there  to  show  this ;  because  it  was  there  held  that  he  wa& 
bound  by  the  decree  a^inst  Peter  Dooley,  so  far  as  the  Vermont 
lands  were  concerned.  He  further  contend^  that,  in  any  computation 
of  the  account  on  the  mortgage  notes  in  this  State,  he  was  entitled  to 
have  deducted  therefrom  the  value  of  the  lands  in  Vermont,  embraced 
in  the  mortgage,  which  lands  the  defendant  had  obtained  by  the  decree 
of  foreclosure  there  made,  which  had  now  become  absolnte.  For  the 
purposes  of  the  hearing,  the  master  ruled:  1.  That  the  conditional 
judgment  heretofore  rendered  in  this  State,  upon  the  writ  of  entry, 
brouffht  by  defendant  against  Peter  Dooley,  was  conclusive  against 
the  ^aintiff,  as  to  the  amount  then  due  on  the  mortgage.     "L  That  the 

Elaintiff  was  further  concluded,  as  to  the  amount  due  on  such  mortgage, 
y  the  decree  in  Vermont,  rendered  in  the  suit  to  which  he  was  a  party, 
and  that  neither  this  decree,  nor  the  judgment,  could  be  impeached,  in 
the  manner  proposed  by  the  plaintiff.  3.  That  the  value  of  the  land 
in  Vermont  could  not  be  deducted  from  the  amount  now  due  on  the 
mortgage. 

These  questions  may,  perhaps,  be  conveniently  disposed  of  in  their 
order.  The  writ  of  entry  was  brought  against  the  mortgagor,  after  he 
had  made  the  second  mortgage  on  the  lands  in  this  State.  The  fore- 
closure and  redemption  of  mortgages  is  regulated  by  statute.  Under 
a  writ  of  entry,  the  amount  due  on  the  mortgage  is  ascertained  by  the 
court,  and  the  judgment  is  conditional,  that,  if  the  amount  is  not  paid 
within  a  certain  time,  the  plaintiff  shall  have  possession.  After  posses- 
sion obtained,  in  either  mode,  the  right  of  redemption  continues  for 
three  years  and,  if  it  is  not  exercised  within  that  time,  the  foreclosure 
becomes  absolute.  It  may  be  that  possession  acquired  by  action  is, 
under  the  statute,  as  conclusive  upon  every  right  oi  redemption,  as  pos- 
session acquired  by  entry  in  pais.  Hohhins  v.  Rice^  7  Gray,  202.  feut 
the  question  whether  the  finding  of  the  amount  to  be  paid,  to  redeem 
is  conclusive  upon  a  prior  purcnaser  from  the  mortgagor,  not  a  party 
to  the  action,  is  a  very  different  one,  from  whether  the  possession 
obtained  under  the  judgment  is  a  possession  against  him. 

The  action  may  be  brought  by  statute  against  whoever  is  tenant  of 
the  freehold,  and  though  he  be  such  only  by  disseizin  at  the  election  of 
the  mortgagee,  and  although  possession,  acquired  in  such  action,  may 
limit  the  time  within  which  the  owner  of  the  equity  may  redeem,  as 
possession  acquired  by  an  entry  in  pais  would,  that  action  cannot  fix 
the  amount  he  must  pay  to  redeem.  He  is  a  stranger  to  the  action,  and 
may  have  no  notice  of  it,  and  have  no  right  to  be  heard  in  it,  and  to 
hold  him  concluded  by  it,  as  to  the  amount  of  incumbrance  upon  his 
land,  is  against  first  principles,  Salem  v.  Eastern  Railroad  Conwanyy 
08  Mass.  431,  446  et  seq,;  Spa/rhawk  v.  WiUs^  5  Gray,  423  ;  l^evena 
V.  Miner  J  id.  429.  For  other  cases  in  regard  to  the  effect  of  a  writ 
of  entry  for  foreclosure,  see  Keith  v.  Swan^  11  Mass.  216 ;  Hunt  v. 
Hunt,  17  Pick.  118 ;  Shelton  v.  Atkins,  22  id.  71 ;  Wheelwright  v. 
Freeman,  12  Mete.  154.  We  are  brought,  therefore,  to  the  result,  that 
whether  or  not  possession,  obtamed  upon  a  writ  of  possession,  on  a  con* 
ditional  judgment,  in  a  writ  of. entry  against  a  mor^agor  m  possession, 
who  had  conveyed  his  equity  before  the  commencement  of  the  action, 
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may  be  sufficient  to  work  a  foredosure  agaust  a  prior  purchaser  of  the 
equity,  the  judgment  is  not  evidence  against  him,  in  a  suit  by  him  to 
redeem,  unless  as  showing  the  fact  of  possession  taken. 

2.  The  question,  as  to  the  conclusiveness  of  the  decree  in  the  second 
bill  in  equity  in  Yermont,  as  far  as  it  determined  the  amount  then  due 
on  the  mortgage,  presents  quite  a  different  inquiry.  The  suits  in 
Yermont  related  to  lands  in  another  State,  but  the  terms  and  conditions 
were  the  same,  upon  which  they  were  conditionally  transferred,  and 
they  were  included  in  the  same  mortgage.  The  contention  of  the  de- 
fendant requires  us  to  treat  the  case  as  if  there  had  been  two  distinct 
tracts  of  land,  in  which  the  plaintiff  had  title,  as  in  the  present  case ; 
that  both  were  situated  in  Massachusetts,  and  that  two  smts,  similar  to 
those  brought  in  Yermont,  had  been  brought  in  Massachusetts ;  in  other 
words,  that  all  facts  existed,  as  in  the  case,  except  that  the  two  tracts 
were  in  Massachusetts,  and  all  proceedings  had  nere  taken  place.  It 
by  no  means  establishes  his  position  that  the  amount  found  due  and 
necessary  to  be  paid,  in  order  to  relieve  one  tract  from  foreclosure,  is 
oonclosive  evidence  of  the  amount  necessary  to  be  paid  in  order  to 
relieve  another  therefrom. 

If  a  mortgagee  should  bring  an  action  against  the  assignee  of  a  mort- 
gagor of  two  distinct  tracts  ot  land  in  Massachusetts,  included  in  the 
same  mortgage,  but  situated  in  different  counties,  for  the  possession  of 
one  of  these  tracts  and  to  foreclose  the  equity  in  the  same,  and  condi- 
tional judgment  were  rendered  against  theassi^ee  for  the  full  amount 
of  the  mortgage  notes  upon  the  ground  that  m  a  former  proceeding, 
referring  to  the  same  tract,  it  had  been  adjudged,  as  against  the  assignor, 
that  the  amount  was  due  and  that  the  assignee  had  taken  his  title  after 
the  adjqdication,  it  is  not  easy  to  see  that  where  a  subsequent  writ  of 
entry  is  brought  for  the  second  tract,  the  title  to  which  had  been 
assigned  previous  to  any  adjudication  s^inst  the  assignor,  there  is  any 
reason  wny  the  assignee  should  be  affected  by  any  judgment  which 
applied  only  to  the  first  tract.  If  an  action  were  brought  for  two 
tra(1»  of  land,  included  in  the  same  mortgage,  an  estoppel  in  regard  to 
the  amount  due,  which  might  apply  as  to  one,  could  not  apply  to  the 
other  when  title  to  that  was  taken,  under  different  circumstances,  and 
the  decree  would  be  moulded  accordingly.  It  cannot  be  made  to  do 
80  by  bringing  actions  for  the  two  tracts  consecutively,  instead  of 
including  them  in  a  single  action.  The  finding  as  to  the  amount  due 
is  limited  to  the  case.  It  is  collateral  to  the  inquiry  whether  there 
shall  be  a  foreclosure,  and  determines  on  what  terms  the  tenant  shall 
redeem  the  tract  demanded,  and  extends  no  further  than  that. 

The  suit  for  the  second  tract  of  land  is  not  one  for  the  same  cause 
of  action  as  the  first.  The  previous  suit  is  not,  therefore,  an  absolute 
bar.  That  there  is  a  difference  between  the  effect  of  a  judgment,  as  a 
bar  or  estoppel,  against  the  prosecution  of  the  same  claim  or  demand, 
and  its  effect  as  an  estoppel  m  another  action  between  the  same  parties, 
npon  a  different  claim  or  cause  of  action,  is  well  establishea.  The 
iHaintiff  was  the  assignee  of  the  equity  in  the  lands  in  Yermont,  when 
suit  was  there  brou^t  against  him  to  foreclose  the  mortgage  on  the 
lands  in  that  State.  It  was  at  a  subsequent  time  that  he  became  the 
VoQU  n.  -18 
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assignee  of  the  second  mortgage  on  the  lands  in  Massachusetts,  by  vir- 
tue of  which  he  now  seeks  to  redeem  the  first  mortgage.  While  the 
papers  in  relation  to  the  Vermont  suits  are  very  improperly  brought 
Defore  us,  enough  appears,  from  the  opinion  of  the  court  and  a  copy 
of  the  decree  m  the  second  place  in  connection  with  the  evidence 
offered  by  the  plaintiff  and  rejected  by  the  master,  to  show  that  the 
court  did  not  undertake  to  decide  what  was  due  upon  the  mortgage  by 
the  general  principles  of  contract.  The  questioij  before  it  was  as  to 
the  foreclosure  of  the  equity  owned  by  the  plaintiff,  and  as  to  the 
amount  he  should  pay  for  redemption  of  the  same,  in  the  circumstances 
in  which  he  stood.  Before  the  bill  against  Peter  Dooley  had  been 
brought,  John  T.  had  become  the  assignee  of  his  rights  to  the  land  in 
Yermont,  as  mortgagor,  but  had  failed  to  record  his  deed,  and  judgment 
had  been  rendered  against  Peter.  It  was  held,  that  John  T.  was  bound 
by  the  decree  against  Peter,  and  in  order  to  redeem  the  lands  in  Ver- 
mont, that  he  must  pay  the  amount  there  found  due,  and  a  decree  was 
rendered  against  him  based  on  the  former  decree.  He  was  not  permitted 
to  show  that  nothing  was  due  on  the  mortgage,  because  he  was  bound 
by  a  decree  which  would  not  permit  his  grantor  to  show  it.  While  the 
decree  recites  that  so  much  is  due  on  the  mortgage  notes,  its  meaning 
obviously  is  that  so  much  is  due,  if  the  defendant  desired  to  redeem 
the  morteage  on  the  parcel  of  land  the  equity  in  which  was  sought  to 
be  foreclosed.  The  plaintiff,  John  T.  Dooley,  was  not  the  signer  of 
the  notes.  He  was  under  no  obligation  to  pay  them,  even  if  they  were 
due.  There  was  no  adjudication  that  he  owed  the  sum  found  due, 
unless  he  sought  to  redeem,  and  as  a  condition  of  his  redemption 
of  the  trust  there  in  question.  The  earlier  decision  against  reter 
Dooley  had  no  relation  to  the  Massachusetts  land,  nor  has  the  reason 
why  John  T.  Dooley  was  bound  by  it,  so  far  as  the  land  in  Vermont 
was  concerned,  any  application  to  the  mortgage  security,  so  far  as  it 
affects  the  Massachusetts  land.  When  John  T.  Dooley  undertakes  to 
redeem  the  Massachusetts  land,  a  suit  in  Vermont,  in  which  the  amount 
due  on  the  mortgage  was  determined  only  because  of  the  relation  in 
which  he  stood  as  to  those  lands,  should  not  here  affect  him.  It  seems 
even  more  clear  that  it  should  not,  when  he  brings  a  suit  against  the 
assignee  of  the  first  mortgage  on  both  the  lands  in  Massachusetts  and 
Vermont  as  the  holder  of  flie  second  mortgage,  which  is  on  the  Massa- 
chusetts lands  only.  The  plaintiff  was  not  the  holder  of  the  second 
mortgage  on  the  Massachusetts  lands  when  the  first  suit  in  Vermont 
was  brought  against  Peter.  The  holder  of  it  was  not  and  could  not 
have  been  made  a  party  to  it,  nor  should  he  be  in  any  way  affected  by 
it.    Whatever  might  be  the  effect  of  the  second  suit  in  Vermont  on  the 

Slaintiff  as  the  owner  of  the  lands  in  that  State,  it  should  not  affect 
im  as  a  subsequent  assignee  from  a  second  mortgagee,  who  had  no 
relation  to  the  first  suit,  which  suit  in  no  way  affected  lands  in  which 
such  mortgagee  was  interested. 

The  reason  why  a  prior  judgment  between  the  same  parties  is  con- 
clusive in  a  second  proceeding,  is  because  each  has  had  full  opportunity, 
on  whatever  ground  he  might  choose,  either  to  establish  his  claim  or 
maintain  his  defense  against  an  asserted  claim.    A  prior  judgment 
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between  parties  cannot  be  binding  in  a  snlraeqaent  proceeding,  unless 
it  has  b^n  possible  to  put  in  issue  therein  the  same  alleged  claim,  or 
the  defense  tnereto,  which  is  involved  in  the  subsequent  proceeding. 
If  this  proceeding  were  by  Wiley,  the  second  mortgagee,  it  certainly 
would  not  be  contended  that  he  could  be  affected  by  the  Vermont  judg- 
ment Even  if  John  T.  held  the  Wiley  title  as  second  mortgagee  in 
Massachusetts  when  the  second  Vermont  judgment  was  rendered,  he 
should  not  be  affected  thereby,  as,  so  far  as  that  was  concerned,  he 
would  not  have  had  his  rights  adjudicated.  When  the  substantive 
question  was  as  to  the  terms  upon  which  he  should  redeem  one  parcel 
of  land,  he  could  not  have  it  decided  upon  what  terms  he  should  redeem 
another,  as  to  which  an  entirely  dinerent  state  of  facts  existed.  A 
majority  of  the  court  are,  therefore,  of  the  opinion  that  the  judgment 
in  Vermont,  as  to  the  sum  due  on  the  mortgage,  and  whicn  plaintiff 
must  pay  to  redeem  lands  there  situate,  was  not  conclusive  evidence 
of  the  sum  then  due,  and  which  would  be  payable  in  order  to  redeem 
the  Massachusetts  lands,  and  that  the  plaintiff  may  show,  if  he  can, 
that  there  is  nothing  due  upon  the  mortgage  notes. 

3.  It  has  long  been  the  law  of  Massachusetts  that,  when  a  debt  is 
secured  by  mortgage  on  two  tracts  of  land,  and  the  mortgagee  enters 
upon  one,  for  condition  broken,  and  proceeds  to  foreclosure,  he  is 
deemed  to  have  taken  it  in  payment ;  and,  if  the  value  of  the  land 
equals,  or  exceeds  the  debt,  the  debt  is  extinguished  and  the  other 
tract  is  relieved  of  the  incumbrance.  If  it  fails  to  liquidate  the  debt 
entirely,  it  inures  by  way  of  payment,  pro  tanto^  and  the  other  tract 
is  to  that  extent  relieved.  Newall  v.  Wright^Z  Mass.  160:  Amory 
V.  Fairbanks^  id.  562 ;  Hedffs  v.  Holmes,  10  Pick.  380 ;  George  v. 
Woody  11  Allen,  41.  It  cannot  make  any  difference  that  the  tract  of  land, 
of  which  the  defendant  now  has  full  ownership,  bythe  expiration  of 
the  plaintiff's  right  to  redeem,  is  in  the  State  of  Vermont.  To  the 
extent  of  its  value  (over  and  above  the  legal  costs,  for  which  the  pres- 
ent defendant  recovered  judgment,  if  those  have  not  been  otherwise 
collected),  the  debt,  which  the  defendant  holds,  has  been  paid.  An^ 
other  result  would  involve  the  injustice  of  compelling  the  plaintiff,  if 
he  shall  redeem,  to  pay  the  same  debt  to  the  extent  of  that  value 
twice. 

Exceptions  to  master's  report  sustained  and  report  recommitted. 


QlBBBNS  V.   GiBBENS. 

September  12,  1885. 

WoL — RBHAnmERS — Vested  or  Contingent. 
S  The  testator  in  bis  wiU  provided  as  follows:  "  At  tbe  decease  of  my  wife  all 

mj  estate,  real  and  personal,  shall  go  to  and  be  eqnallj  divided  among  mj  chil- 
dren, the  issne-of  »  deceased  child  standing  in  tne  place  of  the  parent."  In  an 
action  for  the  constniction  of  the  will  as  to  the  estate  which  the  children  took, 
hdd,  that  it  came  within  the  general  rule  -that  a  vested  remainder  will  be  held 
to  have  been  intended  in  the  case  of  a  devise  to  the  testator's  children  unless 
there  is  something  sufficient  to  show  the  contrary,  and  that  the  children  took 
vested  interests. 

Bill  in  equity,  brought  by  Joseph  M.  Gibbons,  administrator  with 
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the  will  annexed  of  Daniel  L.  Gibbens,  deceased,  for  the  instraction 
and  direction  of  the  court  in  respect  to  the  construction  of  the  wilL 

The  material  parts  of  the  will,  which  is  dated  March  19, 1852,  are  as 
follows : 

"  I  give  to  my  wife,  Mary  R.  Gibbens,  the  use  of  all  my  household 
furniture,  plate,  pictures,  books  and  utensils ;  also  all  the  family  stores, 
which  shall  be  in  the  house  at  the  time  of  my  decease,  and  destined 
for  family  maintenance.  All  such  articles  as  are  not  consumed  in  the 
use,  and  shall  remain  in  existence  at  my  wife's  marriage  or  decease  shall 
then  go  to  my  children,  they  to  share  the  same  equafly.  I  also  devise 
and  bequeath  to  my  said  wife,  to  hold  during  her  widowhood,  all  my 
estate,  real,  personal  and  mixed,  upon  the  trust  and  for  the  intent  and 
purpose,  that  by  and  from  the  net  income  and  produce  thereof  she  may 
maintain  herself  and  our  family  as  now  composed,  and  afford  a  home 
to  those  of  my  unmarried  daughters  who  shall  desire  to  join  the  family 
hereafter ;  and  shall  also  pay  annually,  by  quarterly  payments,  the  sum 
of  $70  to  each  of  my  daughters  Harriet,  Frances  and  Elizabeth 
respectively,  as  long  as  they  continue  sole.  The  expense  of  com- 
pleting the  education  of  my  youngest  son  Edwin  is  to  be  a  charge  upon 
the  income  of  my  estate. 

"  In  case  my  said  wife  shall  marry  after  my  decease,  then,  upon  such 
event  happening,  she  shall  receive  only  one-third  part  of  the  net  income 
of  my  real  estate,  and  one-fourth  part  of  the  net  produce  of  my  per- 
sonal property ;  the  residue  of  such  income  and  produce  shall  there- 
afterwara,  during  the  continuance  of  my  wife  s  life,  be  equally 
distributed  to  and  among  my  children. 

"At  the  decease  of  my  wife  all  my  estate,  real  and  personal,  shall  go 
to  and  be  equally  divided  among  my  children,  the  issue  of  a  deceased 
child  standing  in  the  place  of  the  parent. 

"  Provided,  however,  that  in  case  my  daughter  Ann  Eliza  ehrfU  at 
thaf  time  be  a  married  woman,  her  share  shall  be  transferred  and  con- 
veyed to  a  trustee,  to  hold  the  same  for  her  use  during  coverture  ;  and 
the  judge  of  probate  for  the  time  being  having  jurisdiction  of  this  will, 
is  requested  and  empowered  to  appoint  such  trustee.  At  the  decease 
of  her  husband,  said  Ann's  share  shall  be  conveyed  and  assigned  to 
her,  aftd  in  case  her  husband  shall  survive  her,  then,  at  her  death,  the 
trust  premises  shall  go  to  her  issue." 

"I  grant  and  confer  to  and  upon  my  said  wife  full  power  and 
authority  to  make  sale  of  my  real  estate  in  the  town  of  Dorchester,  at 
such  time  and  in  such  wav  and  manner  as  she  shall  deem  expedient ; 
provided,  however,  that  the  consent  or  approval  of  and  to  such  sale  by 
two  or  more  of  my  adult  sons  shall  be  obtained.  And  the  proceeds  of 
any  such  sale,  and  of  all  sales  of  personal  property  which  may  be  con- 
verted into  money,  shall  be  invested  in  public  stocks  or  securities,  or 
upon  mortgages  of  real  estate,  or  pledge  of  personal  property,  the 
annual  income  and  produce  of  which  is  to  be  taken  by  my  said  wife 
during  her  widowhood  for  the  use  of  herself  and  family.  The  capital 
sum,  at  her  death,  is  to  be  equally  distributed  among  my  children.  My 
real  estate  sliall  be  kept  in  a  proper  state  of  repair,  and  constantly 
insured  against  loss  or  damage  by  fire,  the  expense  of  doing  which  is 
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to  be  bome  by  the  income  derived  from  my  estate.  Reposing  unwaver- 
ing confidence  in  the  discretion,  good  judgment,  impartiality  and  integ- 
rity of  my  wife,  I  direct  that  for  the  due  performance  of  the  trust 
reposed  in  her  she  shall  not  be  required  to  give  any  bonds  for  its  faith- 
ful execution.  And  I  constitute  her  to  be  the  executrix  of  this  will ; 
but  by  her  intermarrying  she  shall  be  considered  as  having  resigned 
both  of  said  trusts ;  and  a  successor  shall  be  appointed  by  the  judge  of 
probate  for  the  time  being  having  jurisdiction  of  this  will." 

It  appeared  that  Daniel  L.  Gibbons  died  August  16, 1853,  leaving  a 
widow  and  nine  children,  four  by  his  first  marriage  and  five  by  nis 
second.  April  11,  1858,  Harriet  L.  Gibbons,  a  child  by  the  first 
marriaga  died,  leaving  a  will,  the  widow  of  the  testator  still  living. 
The  widow  died  January  9.  1884.  The  case  was  reserved  by  a 
single  justice,  upon  the  pleadings,  for  the  consideration  of  the  full 
court,  upon  the  following  question :  Was  the  interest  of  Harriet  L. 
Gibben^  under  the  will  of  her  father,  Daniel  L.  Gibbons,  a  vested 
interest,  which  was  assignable  by  her  during  her  life  time  and  which 
passed  to  the  children  and  their  representatives  of  said  Daniel  L.  Gib- 
bens,  by  his  first  marriage,  under  the  residuary  clause  of  her  will  ? 

e/.  M.  CHhbonSj  for  plaintiff.  A,  D,  Foster^  for  certain  defendants 
in  favor  of  the  vested  interest.  E.  R.  Berniett^  for  other  defendants 
in  favor  of  the  contingent  interest. 

C.  Allen,  J.  The  only  clause  of  the  will  under  which  any  question 
arises  is  the  following :  "  At  the  decease  of  my  wife  all  my  estate,  real 
and  personal,  shall  go  to  and  be  eaually  divided  among  my  children, 
the  issue  of  a  deceased  child  standing  in  the  place  of  the  parent." 
Other  parts  of  the  will  are  referred  to,  merely  as  they  may  aid  in 
showing  the  intention  of  the  testator  in  using  the  above  language. 
While  the  meaning  of  the  testator  is  certainly  open  to  some  doubt, 
which  has  been  shown  with  much  ingenuity  and  force  in  the  argument, 
we  are  of  the  opinion  on  the  whole,  that  the  case  falls  within  the  ffen- 
eral  rule,  that  a  vested  remainder  will  be  held  to  have  been  intended,  in 
the  case  of  a  devise  to  the  testator's  children,  unless  there  is  something 
BuflScient  to  show  the  contrary.  There  are  no  words  of  contingency  as 
to  the  children  who  shall  take.  The  devise  is  general  to  the  testator's 
children,  the  issue  of  a  deceased  child  standing  in  the  place  of  the 
parent.  The  will  does  not  say  that  the  estate  shall  go  to  his  children 
then  surviving,  or  make  any  provision  that  the  interest  of  any  one  of 
them  shall  cease  in  case  of  his  or  her  death.  In  the  clause,  the  mean- 
ing of  which  is  immediately  under  consideration,  the  testator  does  not 
even  insert  the  word  "  then,"  that  is,  "  the  estate  shall  then  go  to  and 
be  equally  divided  among  my  children."  In  all  the  cases  referred  to 
in  the  argument,  where  stress  was  laid  upon  such  a  use  of  the  word 
"then"  as  showing  that  the  remainder  was  to  be  held  contingent 
rather  than  vested,  it  was  accompanied  with  words  of  survivorsnip. 
Ohm  V.  HtiUy  21  Pick.  311 ;  Thompson  v.  Ladington,  10*  Mass.  193 ; 
Smm,  V.  Rtoe^  130  id.  441.  The  argument  from  the  use  of  the  word 
^*  then  "  in  an  earlier  clause  in  the  will  does  not  materially  aid  in  the 
consideration  of  the  meaning  of  the  clause  immediately  to  be  deter- 
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mined,  aud  it  is  certainly  open  to  much  doubt  whether  the  earlier  clause 
would  not  bear  the  same  meaning  if  the  word  "  then  "  were  omitted. 
Dermy  v.  Kettdl^  135  Mass.  138. 

The  present  case  falls  within  the  rules  favoring  vested  remainders, 
as  declared  in  BUmoha^d  v.  Blanohardj  1  Allen,  223,  and  Abbott  v. 
Bradsireet^  3  id.  587. 

An  argument  in  favor  of  contingency  is  drawn  from  the  use  of  the 
words,  '^  the  issue  of  a  deceased  Siild  standing  in  the  place  of  the 
parent."  It  is  urged  that  such  issue,  if  there  were  any,  would  take 
at  all  events,  and  that  the  parent  could  not  have  disposea  of  his  or  her 
share  to  their  exclusion,  and  that,  therefore,  the  interest  of  the  parent 
was  not  an  absolute  vested  one.  It  is  contended,  on  the  other  hand, 
that  the  interest  of  Harriet  was  a  vested  remainder,  subject  only  to  be 
divested  by  her  death  in  the  life-time  of  her  mother,  leaving  issue. 
But  in  the  present  case  we  do  not  find  it  necessary  to  consider  whether 
Harriet's  interest  was  liable  to  be  divested  by  the  birth  or  survivorship 
of  issue  or  not.  It  is  quite  as  natural  and  probable  to  infer  that  the 
words  above  quoted  were  used  for  the  purpose  of  showing  clearly  that 
the  testator  did  not  intend  the  devise  to  lapse  in  the  case  of  the  death 
of  one  of  his  children,  leaving  issue.  Rev.  Stat,  chap.  62,  §  4.  The 
words  used  in  the  will  may  have  a  legitimate  effect,  as  showing  that 
the  testator  did  not  intend  any  different  disposition  from  that  con- 
templated by  the  general  provision  of  the  statute.  Besides  we  are  well 
aware  that  words  to  the  effect  that  the  issue  of  deceased  children  ^ shall 
take,  by  right  of  representation,  are  not  uncommon  in  wills,  when, 
strictly  speaking,  they  are  entirely  unnecessary,  and  do  not,  in  any 
respect,  onange  the  result  provided  for  by  legislation,  which  has  been 
in  force  since  1783.  The  use  of  so  familiar  and  common  an  expres- 
sioi|  does  not  carry  with  it  a  strong  inference  that  the  testator  thereby 
designed  to  express  some  peculiar  intention  with  reference  to  the  vest- 
ing or  contingency  of  the  interest  devised. 

It  is  further  contended  that  inasmuch  as  the  gift  in  the  will  em- 
braces personal  as  well  as  real  estate,  it  ought  more  readily  to  be  in- 
ferred that  the  testator  intended  that  his  children  should  take  only  a 
contingent  interest,  aud  some  of  the  earlier  Massachusetts  cases  coun- 
tenance this  view.  DingUy  v.  DmaleVy  5  Mass.  535  ;  Denny  v. 
AUeUy  1  Pick.  147 ;  JEmerson  v.  OuUery  14  id.  115 ;  Hich  v. 
Waters^  22  id.  563.  In  later  cases,  however,  the  above  decisions  have 
been  overruled  or  questioned.  Wight  v.  Shaw^  5  Cush.  56,  60,  61 ; 
Abbott  V.  Bradstreety^  3  Allen,  587,  590 ;  Bowditch  v.  Andrew^  8  id. 
339,  342,  343.  And  gifts  over,  of  real  and  personal  property,  at  the 
expiration  of  widowhood,  to  the  testator's  children,  have  usually  been 
held  to  convey  a  present  vested  interest  to  the  children.  On  the  whole, 
looking  at  all  parts  .of  the  will,  considering  the  repetition  in  a  later 
portion  of  substantially  the  same  ideas  in  different  phraseology,  in 
view  of  the  entire  absence  in  either  of  these  provisions  of  any  words 
of  contingency,  such  as  "  my  children  then  surviving,"  and  of  the  fact 
that  nothing  was  wanting  to  put  the  children  in  possession  except  the 
mere  efflux  of  time,  regarding  also  the  provision  that  in  case  of  the 
remarriage  of  the  testator's  wife,  the  bulk  of  the  income  of  both  real 
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and  personal  estate  was  at  once  to  go  to  the  children^  we  are  brought 
to  the  conclusion  that  the  children  took  vested  interests,  and  that  the 
share  of  Harriet  L.  Gibbons  passed  by  her  will.    Doe  y.  Conridiney  6 
WaH.  458 ;  Parker  v.  Oanversey  5  Gray,  836. 
Decree  accordingly. 


HoDOB,  Ex'r,  V.  Colb. 

September  14,  1685. 

NaooTiABLB  Instrument— Ikdobsemeht^Aocident  and  B(i8taxb-«>Ezbcutob 
—  Equitablb  Relief. 

Sanh  Jenks,  shortly  before  her  death,  gave  to  Maiy  &  Jenks  a  proidissoiy 
note  made  by  one  Ck>le,  who  upon  Sarah's  death  was  appointed  administrator  of 
her  estate.  Sarah,  for  some  reason,  had  omitted  to  indorse  the  note.  On  a  bill  in 
equity  brought  by  Mary  E.  against  Cole,  individually  and  as  executor,  asking 
that  he  might  be  required  to  kidorse  said  note  and  for  an  accounting,  held,  that 
as  Sarah  had  made  an  absolute  transfer  of  the  note  to  Mary  E.,  the  only  admissi- 
ble inference  from  the  facts  was  that  she  omitted  to  Indorse  it  by  accident  or 
mistake.    EM,  also,  that  a  bill  in  equity  was  the  proper  remedy. 

Bill  in  equity,  filed  by  Mary  £.  Jenks,  the  original  plaintiff,  May 
11, 1880. 

Pending  the  bill  the  plaintiff  died,  and  Ambrose  W.  Hodge,  her 
executor,  nad  leave  to  come  in  and  prosecute.  The  bill  alleged  that 
the  same  was  brought  against  the  defendant  as  administrator  of  the 
estate  of  Sarah  Jenks,  and  against  John  M.  Cole  individually ;  that 
Sarah  Jenks,  on  or  about  June  1,  1874,  was  the  owner  of  a  certain 
promissory  note,  made  to  her  by  the  defendant,  and,  for  a  valuable 
consideration,  then  transferred  and  delivered  said  note  to  the  plaintiff, 
bot  through  accident  and  mistake  did  not  indorse  the  same,  which  plain- 
tiff did  not  know,  till  after  the  death  of  said  Sarah,  who  died  Septem- 
ber 29,  1874 ;  that  the  defendant  was,  on  March  2, 1875,  appointed 
administrator  de  bonis  non  on  the  estate  of  said  Sarah  Jenks,  and  is 
now  such  administrator ;  that  the  defendant  refuses  to  indorse  said  note 
as  such  administrator,  but  since  the  death  of  said  Sarah  Jenks  has  paid 
the  plaintiff  $1,500  on  said  note,  and  now  alleges  that  said  note  has 
been  paid  in  full,  and  that  he  does  not  now  owe  the  plaintiff  any  thing. 
The  prayer  of  the  bill  was  that  the  defendant  might  be  required  to 
indoi'se  said  note ;  that  an  account  might  be  taken  of  the  amount  due 
on  said  note,  and  the  defendant  decre^  to  pay  the  same  to  the  plaintiff. 
The  defendant  filed  an  answer  containing  a  demurrer  to  the  bill  because 
it  showed  no  case  entitling  the  plaintiff  to  relief  in  equity.  The  case 
was  sent  to  a  master,  who  made  report  to  the  court.  The  master  found, 
among  other  facts,  that  Sarah  Jenks  delivered  the  note  to  Mary  E. 
Jenks  as  a  gift  for  the  benefit  of  herself  and  daui^hter;  that  the  note 
was  not  indorsed  at  the  time  of  the  gift  and  delivery,  and  that  there 
was  no  evidence  introduced  upon  the  question  of  accident  or  mistake 
in  the  non-indorsement  of  the  note  other  than  the  fact  of  the  delivery 
of  the  note  to  Mary  £.  Jenks  as  a  gift. 

The  case  was  reserved  by  a  single  justice  upon  the  bill,  answer, 
demurrer  and  master's  report  for  the  consideration  of  the  full  court. 

A,  PoUeTy  tor  plaintiflL     T.  P.  Pingree^  for  defendant. 
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By  the  Cotjbt.  The  only  question  presented  to  us  is  whether  upon 
the  facts  alleged  and  provea,  the  court  has  jurisdiction  in  equity.  The 
note  in  suit  was  made  by  the  defendant,  payable  to  the  order  of  Sarah 
Jenks.  A  short  time  before  her  death,  Sarah  Jenks  gave  the  note  to 
Mary  £.  Jenks,  the  original  plaintiff  in  this  action,  but  for  some  reason 
omitted  to  indorse  it.  Ordinarily  Mary  E.  Jenks,  being  the  owner  of 
the  note,  would  be  entitled  to  enforce  it  against  the  maker  by  a  suit  at 
law,  in  the  name  of  Sarah  Jenks,  or  her  administrator  or  executor. 

But  the  defendant,  who  is  the  maker  of  the  note,  i&  also  administrator 
of  Sarah  Jenks.  Mary  E.  Jenks  could  not  bring  a  suit  at  law  in  her 
own  name.  A  suit  in  the  name  of  the  administrator  of  Sarah  Jenks 
would  involve  the  anomaly  of  being  a  suit  at  law,  in  which  the  same 
person  is  both  the  plaintiff  and  defendant.  Under  such  circumstances 
a  suit  in  equity  is  the  proper  remedy.  Sarah  Jenks  made  an  absokle 
transfer  of  the  note  to  Mary  E.  Jenks.  The  only  admissible  inference 
from  the  facts  is,  that  she  omitted  to  indorse  it  by  accident  or  mistake. 
As  Mary  E.  had  not  an  adequate  remedy  at  law,  this  bill  was  properly 
brought.     1  Stoiy,  |  99. 

Decree  for  plaintiff. 

Com.  v.  Haoenloce. 

September  16,  1885. 

Criminal  Law  —  Assault  —  Evidence — iNTEirr  —  Question  op  Fact. 

The  defendant  while  intoxicated  entered  the  sleeping  room  of  the  complainant 
where  she  was  in  bed,  removed  the  bed  clothes  from  her  person  and  got  into  her 
bed,  but  without  otherwise  touching  her  person,  she  leaving  the  l^  at  once. 
ffeldf  that  there  was  sufficient  evidence  to  sustain  a  verdict  of  assault  although 
the  defendant  did  not  in  fact  touch  the  complainant's  person ;  that  it  was  a  ques- 
tion of  fact  for  the  jurv  to  determine  whether  he  was  so  far  intoxicated  at  the 
time  as  to  be  unable  to  form  a  guilty  intent.* 

Indictment,  charging  the  defendant  with  an  assault  on  one  Fanny 
Hill.  At  the  trial  in  the  superior  court,  there  was  evidence  tending  to 
show  that  about  two  years  before  the  time  of  the  alleged  assault,  the 
defendant  worked  for  Col.  J.  B.  Parsons,  in  Northampton,  and 
occupied  a  sleeping-room  in  his  house ;  that  at  the  time  of  the  alleged 
assault,  Patrick  Kockett,  a  workman  for  said  Parsons,  occupied  the 
said  room;  that  one  week  before  the  time  of  the  alleged  assault, 
Rockett  invited  the  defendant  to  sleep  with  him  that  night  and  the 
defendant  did  so ;  that  before  going  to  bed  on  said  niffht,  the 
defendant  attempted  to  go  into  the  room  of  the  servant  gin,  which 
was  the  same  room  occupied  by  said  Fanny  Hill  on  the  night  of  said 
assault,  but  said  Kockett  said  to  the  defendant  that  he  must  go  into  the 
men's  room  or  go  out  of  the  house ;  that  on  the  evening  of  the  day  of 
the  assault,  and  previous  to  the  time  of  the  assault,  said  Kockett  and 
the  defendant  had  been  drinking  intoxicating  liquor  together;  that 
it  was  arranged  between  said  Rockett  and  the  defendant  that  said  de- 
fendant was  to  sleep  with  said  Rockett  in  said  room,  on  said  night  of 
said  assault ;  that  while  said  Rockett  and  the  defendant  were  in  a  certain 
saloon,  not  far  from  the  house  of  said  Parsons,  the  defendant  left  said 
*  See  28  Moak's  Eng.  Bep.  660  —  Ed. 
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saloon  without  informing  said  Eockett ;  that  said  Fanny  Hill  occupied 
alone  the  said  sleeping-room,  before  occupied  by  said  servant  girl ;  that 
about  twelve  o'clock  at  night  and  while  said  Fanny  was  asleep,  said 
defendant  went  into  the  room  of  said  Fanny  and  removed  the  bed- 
clothes from  off  her  person  and  ^ot  into  her  bed  without  otherwise 
touching  her  person  than  removing  said  clothes;  that  said  Fanny 
awoke ;  that  the  situation  of  the  bed  was  such  that  she  could  not  set 
out  of  it  without  stepping  over  the  defendant ;  that  while  stepping 
over  the  defendant  he  raised  his  hand  and  tried  to  prevent  her  n*om 
leaving  the  bed,  but  did  not  touch  her  person  because  he  could  not 
reach  her ;  that  said  Fanny  went  into  tne  room  of  said  Parsons,  and 
said  Parsons  at  once  went  into  the  room  of  said  Fanny  and  found  the 
defendant  lying  in  the  bed  "pretty  full  *'  of  intoxicating  liquor  ;  that 
said  Parsons  ordered  the  deiendant  to  get  out  of  the  bed  and  dress 
himself;  that  he  got  out  of  the  bed  by  the  assistance  of  said  Parsons 
and  took  np  and  put  on  his  pantaloons  without  assistance ;  that  said 
Parsons  then  asked  the  defendant  where  the  rest  of  his  clothes  were, 
and  he  replied  that  they  were  in  the  other  room  ;  that  said  Parsons  led 
him  into  said  Bockett's  room  and  found  the  rest  of  his  clothes  there ; 
that  said  Parsons  then  ordered  the  defendant  to  dress  and  then  left  to 
dress  himself  to  l^ke  the  defendant  to  the  station-house ;  that  when 
said  Parsons  returned  to  said  Eockett's  room  he  found  the  defendant 
lying  in  bed  with  only  the  same  clothes  on  his  person  as  when  he  left 
him ;  that  said  Parsons  aroused  him  again  and  ordered  him  to  dress; 
that  said  Parsons  assisted  him  to  dress  and,  while  so  doing,  the  defend- 
ant asked  said  Parsons  not  to  take  him  to  the  station-house,  saying,  "  I 
did  not  come  into  your  house  to  rob  or  steal?"  that  said  Parsons  led 
him  along  to  the  station-house,  and  he  staggered  very  much  while  on 
the  way. 

The  defendant  asked  the  court  to  rule  that  there  was  not  suflScient 
evidence  to  warrant  the  jury  in  finding  the  defendant  guilty ;  but  the 
court  refused  so  to  rule,  and  submitted  the  case  to  the  jury  with  in- 
structions not  excepted  to.  The  jury  returned  a  verdict  of  guilty,  and 
the  defendant  alleged  exceptions. 

K  J.  Shermojiy  attomey-general,  for  Commonwealth.  J.  B. 
0* Donnelly  for  defendant. 

By  the  Couht.  The  indictment  charges  an  assault  upon  one  Fanny 
Hill.  It  was  competent  for  the  jury  to  find  from  the  evidence  that 
the  defendant  made  an  attempt  to  do  harm  to  the  person  of  said  Fanny 
Hill,  with  intent  to  injure  her.  This  was  an  assault,  although  he  did 
not,  in  fact,  touch  her  person.  It  was  a  question  of  fact  for  the  jury 
to  determine  whether  he  was  so  far  intoxicated  as  to  be  unable  to  form 
a  guilty  intent. 

Exceptions  oveiruled. 


Vol.  n.— 14 
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TlTRNBULL  V.  PoMXBOT. 

September  18,  1885 

Wnii  —  Compensation  of  Trustees 

A  testator  has  a  right  to  provide  for  a  more  liberal  compensation  to  trustees 
than  the  law  woold  give  them  apart  from  the  will. 

Bill  in  equity  by  trustees  under  the  Will  of  Theodore  Pomeroy  of 
Pittsfleld,  praying  for  the  appointment  of  a  receiver  that  the  plaintiffs 
may  be  released'  and  discharged  from  the  trust,  that  new  trustees  may 
be  appointed  to  take  charge  of  the*  trust  estate  and  for  an  aocount. 
The  case  was  referred  to  a  master  and  reserved  upon  the  pleadings  and 
master's  report  for  the  consideration  of  the  full  court 

TT.  G.  Endicott,  T.  P.  Pi/ngree  and  F,  P.  Oovldmg,  for  plaintiflEs. 
G.  M.  Steams  and  A.  Prentice  for  defendants. 

Holmes,  J.  "William  Tumbull  is  one  of  five  partners,  making  up  the 
firm  of  William  Tumbull  &  Co.,  and  has  forty-seven  per  cent  of  the 
net  profits.  He  is  also  one  of  three  trustees  under  the  wiU  of  Theo- 
dore Pomeroy.  The  question  submitted  to  us  by  agreement  of  all 
parties  is  whether  a  considerable  sum  paid  to  that  firm  for  commissions 
and  guaranty  on  sales  of  goods  manufactured  by  these  trustees  was 
properly  so  paid,  or  whether  the  whole  or  some  part  of  it  ought  to  be 
accounted  for  as  assets  of  the  trust.  The  trust  is  a  peculiar  one.  The 
testator,  after  expressing  his  hope  that  one  or  both  of  his  sons  will 
carry  on  the  business,  a  manufacturing  business  formerly  carried  on  by 
the  father  and  subsequently  carried  on  by  himself,  and  reciting  that  ms 
son,  Theodore  L.,  is  a  minor,  gives  all  the  manufacturing  property  to 
William  Tumbull,  Silas  Harris  Pomeroy,  the  testator's  eldest  son,  and 
Charles  Atwater  (his  clerk),  in  trast.  "To  continue  and  carry  on  with- 
out intermption  till  my  son  Theodore  L.  shall  arrive  at  the  age  of 
twenty-one  years,  the  manufacturing  business,  now  carried  on  by  me, 
under  said  name  of  L.  Pomeroy's  Sons,  in  the  same  general  manner 
said  business  is  now  carried  on,  subject  to  such  changes,  in  detail,  as 
in  the  judgment  of  said  trustees  the  best  interest  of  said  trust  may 
require,  taking  up  and  continuing  said  manufacturing  business  as  the 
same  shall  be  found  at  my  decease." 

At  the  time  of  the  testator's  decease,  it  had  long  been  his  habit  to 
consign  about  half  the  goods  of  his  manufacture  to  William  TurnbuU 
&  Co.,  allowing  them  commissions  and  guarantv  in  the  same  manner 
as  done  by  the  trustees.  It  should  be  added  that  the  testator  was  a 
member  of  the  firm  and  that  by  his  will,  his  estate  remained  interested 
in  it  some  time  after  his  death.  Upon  these  facts  and  the  language  of 
the  will,  we  think  that  a  charge  for  commissions  and  guaranty  may 
be  allowed  to  Turnbull  &  Co.,  and  that,  William  Tumbull  may  be 
allowed  his  share  of  such  charge  without  controverting  any  general 
proposition  touching  allowances  to  trustees.  Nevertheless  it  is  to  bo 
remembered  the  English  rule,  refusing  compensation  for  professional 


Digitized  by 


Google 


Mass.]  Com.  v.  Aykr,  alias  Pepin.  107 

or  bosinees  services,  which  it  was  not  the  duty  of  the  trastee  to  render, 
and  for  which  he  might  have  employed  and  paid  another,  is  only  a 
special  application  of  the  general  rule,  which  refuses  trustees  compen- 
Bation  for  services  as  such,  of  any  kind.  New  v.  Jonea^  9  Bythewood 
&  Jarman  Prec  (3d  ed.)  731 ;  Robinson  v.  Pett,  3  P.  Wms.  249.  A 
rule  wliich  does  not  prevail  here.  When  it  is  once  admitted  that  a 
tniBtee  may  be  paid  tor  ordinary  services,  it  is  hard  not  to  admit,  also, 
that  there  may  be  circnmstanccs  under  which  he  may  be  allowed  an 
additional  sum  for  extraordinary  services,  which  it  was  not  his  duty  to 
render,  the  allowance  not  standing  on  contract,  any  more  than  in  the 
common  case,  but  being  subject  to  the  discretion  and  control  of  the 
court.  Urann  v.  Coates,  111  Mass.  41,  43 ;  Blake  v.  Pegram^  109  id. 
541,  653 ;  Bavnbriage  v.  Blair,  8  Beav.  588,  695.  Whatever  the 
general  principle,  there  is  no  doubt  that  a  testator  has  a  right  to  pro- 
vide for  more  liberal  compensation  to  trustees  than  the  law  would  give 
them,  apart  from  the  will.  Willis  v.  KibblSj  1  Beav.  659  ;  Imperial 
Mercantile  Credit  Association  v.  Coleman^  L.  B.,  6  Ch.  App.  658^  668. 
In  this  case  the  very  purpose  of  the  trust  is  to  impose  upon  the  trus- 
tees duties,  which  are  unknown  to  the  usual  trusts  for  investment  and 
distribution.  Not  only  must  we  suppose  that  the  testator  meant  to 
authorize  his  trustees  to  act  in  the  way  which  was  most  expedient,  from 
a  business  point  of  view,  but  we  think  it  clear,  that  he  contemplated 
the  continuance  of  his  long-established  employment  of  William  Tum- 
buU  &  Co.,  as  his  selling  agents.  If  the  testator  authorized  the  con- 
signment to  Tumbull  &  Co.,  of  course  he  did  not  limit  his  authority 
to  a  gratuitous  employment.  He  must  be  taken  to  have  expected  them 
to  be  paid  and  paid  at  the  usual  rates.  There  is  nothing  in  the  will  so 
explicit  as  to  withdraw  the  rate  of  compensation  from  the  supervision 
of  the  court.  The  contract  between  the  trustees  and  the  finn  is  not 
conclusive,  so  far  as  William  Tumbull  is  concerned,  and  it  seems  to 
follow  that  the  interest  of  his  partners  also  is  subject  to  our  jurisdic- 
tion. Cddvns  V.  Qa/rey^  2  Beav.  128 ;  Lyon  v.  Baker^  5  DeG.  &  Sm. 
622. 

The  allowance  to  the  trustees,  set  forth  in  their  account,  obviously 
did  not  purport  to  be  compensation  for  any  thin^,  except  their  duties, 
as  such,  in  superintending  the  manufacture.  It  is  true  that  the  com- 
missions in  one  view  might,  logically,  have  been  brought  into  that 
allowance,  but  they  were  not,  but  appear  as  a  deduction  from  the 
amount  received  for  doth  sold. 

Decree  accordingly. 


OoH.  '0.  Atsb,  alias  Pepin. 

September  16,  1885. 

Gbdokal  Law — ADUMraaiT  —  Question  op  Fact. 

Eridenoe  considered,  and  hM^  that  whether  or  no  the  defendant  was  guilty 
of  adultery,  as  charged  in  the  indictment,  was  properly  left  to  the  jury. 

Indictment  for  adultery.    At  the  trial  in  the  superior  court  the  Com- 
monwealth introduced  the  evidence  of  Peter  J.  King  to  the  efiect  that 
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he  knew  Mary  Ayer,  the^  defendant,  and  had  known  her  for  about 
twel\re  years ;  tl^t  he  had  known  Peter  Aver  for  about  twelve  years ; 
that  Mary  Ayer,  the  defendant,  and  Peter,  lived  three  or  four  weeks  in 
his  mother's  house  as  husband  and  wife ;  that  they  were  married  by 
Bev.  Mr.  Coltoti  of  Easthampton,  but  that  he  did  not  see  the  ceremony 
performed ;  that  he  afterward  visited  them  at  West  Springfield,  where 
they  lived  together  as  husband  and  wife  for  naore  than  three  years. 

James  Shea  testified  that  he  knew  Mary  Ayer,  Peter  Aver  and 
Thomas  Pluff ;  that  Pluff  and  Mary  Ayer  were  quite  friendly ;  that 
he  had  seen  her  embrace  him  ;  that  he,  the  witness,  was  preparing  to 
leave  Easthampton,.  where  he  lived,  and  went  to  bid  Mary  good-by; 
that  he  said  to  her :  "  1  suppose,  when  I  will  see  you  agaiii,  you  will 
be  Mrs.  Pluff ; "  that  she  said,  "  Yes." 

Eosa  Cummings  testified  that  she  boarded  with  Mary  Ayer ;  that  she 
knew  Mary  Ayer ;  that  Thomas  Pluff  and  his  children,  in  May,  1884, 
came  to  live  in  Mary's  house ;  that  they  said,  on  a  Sunday  evening, 
they  were  married  in  Holyoke,  and  again  that  they  were  married  m 
Springfield ;  that  Pluff  did  not  sleep  up-stairs ;  that  she  had  seen  a  bed 
made  upon  the  floor ;  that  there  was  a  lounge  in  the  sitting  room,  on 
the  first  floor ;  that  in  the  morning  the  lounge  looked  as  if  some  one 
had  slept  there. 

Lizzie  Tatro  testifled  that  she  knew  Mary  Ayer  and  Thomas  Pluff; 
that  he  came  to  Mary  Ayer's  house  to  live  in  May,  1884,  and  staid 
there  until  he  was  arrested  in  the  summer;  about  six  o'clock  one 
morning  she  saw  Mary  Ayer  coming  out  of  the  bedroom ;  she  was  in 
her  night-gown  ;  Thomas  Pluff  was  lying  in  the  bed  in  the  room  she 
came  out  of ;  she  heard  both  of  them  say  that  they  were  married. 

Lawrence  W.  Dwyer  testified  that  he  arrested  the  two  defendants 
about  ten  o'clock  at  night;  that  he  rapped  at  the  door,  which  was 
locked,  and  some  one  spoke  and  asked  what  he  wanted,  to  which  he  re- 
plied, "  I  want  Thomas  Pluff,"  and  that  the  reply  was,  "  he  is  not  in ; " 
that  he  said  he  must  get  in  ;  that  he  waited  about  fifteen  minutes  and 
then  went  in ;  that  he  found  Pluff  in  bed  and  took  them  both  to  jail ; 
that  on  the  way  to  jail  they  both  said  they  were  not  married.  The  de- 
fendant asked  the  court  to  rule  that  there  was  not  sufficient  evidence 
in  the  case  of  the  marriage  of  Mary  Ayer  to  Peter  Ayer  to  warrant  a 
verdict  of  guilty. 

Also  that  there  was  not  sufficient  evidence  in  the  case  to  warrant  the 
jury  in  finding  that  any  act  of  intercourse  had  been  committed  between 
the  two  defendants,  and  that  the  evidence  would  not  warrant  the  jury 
in  finding  a  verdict  of  guilty.  The  court  refused  so  to  rule,  but  m- 
structed  the  juiy  as  to  what  evidence  was  necessary  to  prove  the  inar- 
riage  of  the  defendant  Ayer  and  left  it  to  the  jury  to  say,  on  the  evi- 
dence, whether  she  was  guilty  of  the  charge  in  the  indictment  The 
jury  returned  a  verdict  of  guilty  and  defendant  alleged  exceptions. 

JE.  J,  Shermom^  attorney-general,  for  Commonwealth.  «/,  jS.  (yjDori' 
nelly  for  defendant. 

By  the  Coubt.  The  evidence  tended  to  show  that  the  defendant 
was  the  wife  of  Peter  Ayer,  and  that  she  committed  adultery  with 
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Thomas  Plnff,  as  alleged  in  the  iDdictment,  and  it  was  properly  sub- 
mitted to  the  jury. 
Exceptions  overruled. 

BuBBAKK  V,  CHApnsr. 

September  21.  1885. 

Irheebfer  —  Surr  fob  Accommodation  and  Boakd  —  Gubst's  Clothino 
Stolen  from  Room  —  Recoupment. 

In  an  action  by  an  innkeeper  against  a  guest  to  recover  for  board  and  accom- 
modation, the  defendant  may  recoup  his  damages  for  the  vaJue  of  clothing 
stolen  from  his  room. 

It  appeared  that  before,  the  theft,  the  following  printed  regulation  was  posted 
in  the  rooms  of  the  inn  :  "  Lock  the  door  when  going  out  and  leave  the  key  at 
the  office ; "  defendant  knew  of  the  regulation,  and  on  the  occasion  when  his 
clothing  was  stolen,  failed  to  leave  h&  key  at  the  office.  The  court  ruled  as 
matter  of  law,  that  defendant  having  failed  to  leave  his  kev  at  the  office  on  the 
occasion  in  question,  was  not  entitled  to  recoup  the  value  of  the  clothing  which 
had  been  stolen.  Held  erroneous  ;  that  in  the  absence  of  any  express  contract, 
an  innholder  is  relieved  from  liability  for  loss,  only  when,  in  the  words  of  the 
statute,  such  loss  is  attributable  to  the  non-compliance  with  the  regulation. 

Action  of  contract  brought  by  the  plaintiff,  an  innkeeper,  against 
the  defendant  to  recover  for  board  and  accommodation  at  his  inn.  The 
defendant,  who  had  certain  clothine  stolen  from  his  room  at  the  inn, 
sought  to  recoup  in  this  action  for  tne  loss  of  the  same.  The  superior 
court  found  for  the  plaintiff,  and  the  defendant  alleged  exceptions  to 
rulings  of  the  presiding  judge, 

John  F.  Noxan^  for  plaintiff.     E.  M.   Woodj  for  defendant. 

Morton,  Oh.  J.  The  only  Question  which  appears  to  have  been  raised 
at  the  trial  is,  whether  the  plaintiff,  who  is  an  innholder,  is  liable  for 
the  value  of  certain  wearing  apparel  of  the  defendant,  which  was  stolen 
from  his  room  while  he  was  a  ^uest  at  the  plaintiff's  inn.  The  case 
was  tried  by  the  presiding  justice  of  the  superior  court  without  a  jury. 
He  found  as  facts,  that  the  plaintiff  was  an  innholder ;  that  the  defend- 
ant was  a  guest  at  the  inn  ;  that  two  coats  of  the  defendant  were  stolen 
from  his  room ;  that  before  the  theft,  certain  printed  regulations  were 
posted  in  the  rooms  of  the  inn,  one  of  wnich  is  in  these  words: 
"  Lock  the  door  when  going  out  and  leave  the  key  at  the  office ; " 
that  the  defendant  knew  of  this  regulation  ;  that  on  the  occasion  when 
the  coats  wer^  stolen  he  did  not  leave  his  key  at  the  office,  and  that 
the  regulation  was  a  reasonable  one.  He  therefore,  "  ruled  as  a  matter 
of  law  that  the  defendant,  having  failed  to  leave  his  key  at  the  office, 
at  the  time  of  the  loss  of  the  goods,  he  could  not  recover  by  way  of 
recoupment  for  their  value."  The  defendant  asked  the  court  to  rule 
"tha^  notwithstanding  the  printed  regulation,  the  defendant  could 
recover,  unless  it  should  appear  that  the  loss  was  occasioned  by  reason 
of  the  defendant  having  failed  to  comply  with  said  regulation,"  which 
the  court  refused.  Construing  the  two  rulings  together  it  appears  that 
the  leafned  judge  intended  to  rule  as  matter  of  law  that,  if  the  defend- 
ant knew  of  the  regulation  and  failed  to  comply  with  it,  the  plaintiff 
was  exonerated  from  responsibility,  without  any  inquiry  into  the  ques- 
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tion  whether  the  loss  was  attributable  to  the  failure  to  comply  with  the 
regulation.     We  are  of  opinion  that  this  is  erroneous. 

At  common  law  innholders,  like  common  carriers,  are  regarded  as 
insurers  of  the  property  committed  to  their  care,  and  are  liawe  for  any 
loss  not  causea  by  the  act  of  God,  or  of  a  public  enemy,  or  by  the 
neglect  or  fault  of  the  guest.  Mason  v.  Thommon^  9  Pick.  '280 ; 
Berkshire  Woollen  Co,  v.  Procter j  7  Cush.  417.*  Our  statutes  have  in 
some  respects  limited  this  extreme  liability.  Pub.  Stat,  chap.  102,  §§  12- 
16.  The  statute  exonerates  an  innholder  from  his  common-law  lia- 
bility for  a  loss  sustained  by  a  guest,  who  has  knowingly  failed  to  com- 
ply with  a  reasonable  r^ulation  of  the  inn,  if  the  loss  is  attributable  to 
such  non-compliance.  The  ruling  of  the  superior  court  went  further 
and  held  that  an  innholder  is  exonerated  by  tne  fact  of  non-compliance, 
without  any  inquiry  into  the  question  whether  the  loss  was  attributable 
to  the  non-compliance.  The  law  will  not  imply  a  contract  against  the 
^uest  more  extensive  than  the  terms  of  the  statute,  and  in  a  case  like 
tne  one  before  us,  in  the  absence  of  any  express  contract,  an  innholder 
is  relieved  from  liability  for  loss,  only  when,  in  the  words  of  the  statute, 
such  loss  is  attributable  to  the  non-compliance  with  the  regulations  of 
the  inn. 

Exceptions  sustained. 

Bakeb  v.  Ktmball. 

September  21,  1885. 

TassPABS— Mbsnb  PRorrrs— Frnnmo  for  Dependant. 

In  an  action  of  tort  in  the  nature  of  trespass  for  mesne  profits,  the  evidence  of 
plaintiff  proved  nothing  more  than  an  open  and  peaceable  entry  for  foreclosure 
by  the  mortgagee  without  opposition.  HMy  that  a  finding  for  the  defendant 
would  not  be  disturbed. 

Action  of  tort  for  forcibly  entering  the  plaintiffs  dose,  situated  in 
North  Adams,  and  expelling  the  plamtiflf  therefrom.  The  case  was 
heard  in  the  superior  court  by  the  court  without  a  jury.  It  was  admit- 
ted that  the  pLaintiflE  on  August  20,  1878,  had  rented  the  premises  to 
one  Gavitt.  The  plaintiff  cjuled  John  A.  Bond,  one  of  the  defendants, 
who  testified  that  they  took  possession,  when  Gavitt  was  in  possession; 
that  Gavitt  agreed  to  pay  them  rent  but  did  not ;  that  after  they  took 
possession,  one  Cutler  occupied ;  that  he  had  no  recollection  that  Cutler 
paid  rents ;  that  he  did  not  know  when  he  gave  up  possession  finally  to 
Baker's  agent ;  that  he  went  into  possession  with  Mr.  Preston,  an  at- 
torney for  the  defendants ;  that  all  that  was  done  was  to  enter  to  fore- 
close on  Mrs.  Kimball's  mortgage ;  that  he  did  all  the  business  for 
himself  and  Mrs.  Eimball,  the  other  defendant ;  that  he  told  Gavitt 
he  must  pay  to  Mrs.  Eimball  or  go  out ;  that  he  said  he  would  pay  to 
her;  that  ne  made  known  to  Gavitt  that  he  was  agent  for  Mrs.  Kimball 
and  had  a  power  of  attorney  from  her  to  take  possession  under  her 
mortgage,  and  that  he  never  had  anv  possession  except  by  the  peaceable 
entry  for  foreclosure  of  Mrs.  Kimoall's  mortgage.  The  plaintiff"  also 
called  Mrs.  Gavitt,  who  testified  that  the  rent  was  payable  the  first  of 
each  month  ;  that  they  remained  in  after  the  entry  a  year ;  that  Mr. 
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Bond  told  her  to  pay  the  rent  to  him  and  he  would  deposit  it  in  the 
savings  bank,  for  ne  wanted  to  show  that  she  had  paid  rent  to  him ; — 
she  paid  no  rent. 

Ammon  F.  Davenport  testified  for  the  plaintiff  that  in  1878,  as 
Baker's  agent,  he  had  rented  the  place  toGavitt,  who  had  been  in  three 
months,  when  the  entry  of  defenaants  was  made ;  Gavitt  had  paid  rent 
to  him.  After  the  entry  he  went  to  Gavitt  and  asked  him  to  pay  the 
rent  and  he  did  not  pay.  The  plaintiff  also  called  A.  G.  Potter,  who 
testified  that  the  property  was  surrendered  in  1880 ;  that,  when  Gavitt 
moved  out,  he  asked ^Bond  if  he  wasgoin^  to  give  up  possession  and  he 
said  "  no;  '*  that  Bond  did  surrender  to  him  February  1, 1880. 

The  power  of  attorney  from  Mrs.  Kimball  to  Bond  was  also  put  in 
evidence.  The  record  of  the  case  of  Baker  v.  Gavitt^  128  Mass.  93, 
was  made  a  part  of  the  report.  At  the  conclusion  of  the  evidence  in 
the  case,  the  presiding  judge  ruled  that  nothing  more  was  proved  than 
an  open  and  peaceable  entry  for  possession  by  the  mortgagee  without 
opposition,  ana  that  the  action  could  not  be  maintained  ana  found  for 
the  defendant,  and  at  the  request  of  the  plaintiff  reported  the  case  for 
the  consideration  of  this  court. 

A.  Pottery  for  plaintiff.     ParJchurst  <&  Couchj  for  defendants. 

By  the  Ooubt.  We  are  at  a  loss  to  see  what  question  of  law 
IB  presented  by  the  report.  The  action  is  tort,  in  the  nature  of 
trespass,  for  mesne  profits,  and  was  tried  before  the  judge  with- 
out a  jury.  Upon  the  meagre  evidence  presented  by  the  plaintiff, 
the  presiding  justice  found  that  "  nothing  more  was  proved  than  an 
open  and  peaceable  entry  for  foreclosure  by  the  mortgagee  without 
opposition."  This  was  justified  by  the  evidence,  and  is  a  finding  of 
fact  which  we  cannot  revise.  There  was  no  evidence  to  show  any 
actual  possession,  or  any  reception  of  the  rents  and  profits,  or  any  ouster 
of  the  plaintiff  by  the  defendants,  or  either  of  them.  Even  if  the 
mortgage  under  which  the  defendants  claimed  was  invalid,  their  formal 
entry  was,  at  most,  a  violation  of  the  right  of  the  tenant,  and  the  plain- 
tiff, who  was  lessor,  was  not  injured  m  his  reversionary  rights,  and 
cannot  maintain  trespass. 

Judgment  for  defendant. 

Mason  v.  Mason. 

September  24,  1885. 

Will— Provision  in  Lieu  of  Dower  —  Relinquishino  Dower  —Estoppel. 

Testator's  wUl  contained  tliis  clause  :  "  I  give  and  devise  to  my  wife,  Eliza  A. 
Mason,  $1,  she  having,  in  mj  life-time,  received  faU  compensation  from  toj 
estate,  both  real  and  personal,  by  agreement,  and  having  signed  a  f  uU  acquittance 
of  the  same  by  a  quit-claim  deed. 

It  appeared  that  the  wife  executed  and  deUvered  to  a  son  of  the  testator,  the 
deed  referred  to  in  said  clause,  he  paying  her  in  consideration  therefor  $300. 
The  wife  filed  a  waiver  of  the  provision  of  the  will  and  brought  a  writ  for 
dower.  JBeld,  that  the  wife  was  entitled  to  her  dower.  The  deed  to  the  son, 
whether  considered  as  a  conveyance  or  a  contract,  was  absolutely  void,  and  the 
wife  was  not  estopped  by  it.* 

~  *  See  1  East.  Rep'r,  58,  607. 
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Writ  of  dower,  brought  by  the  widow  of  Noah  Mason  against  his 
six  children. 

Three  of  the  defendants  were  defaulted,  and  the  other  three  appeared 
and  answered.  At  the  trial  in  the  superior  court  the  following  facts 
appeared  in  evidence,  and  were  not  disputed  :  Noah  Mason  was  mar- 
nea  to  the  demandant  November  15,  1881,  and  died  September  14, 
1882,  possessed  of  real  estate,  which,  by  his  will,  executed  September 
8,  1882,  he  devised  in  equal  shares,  to  four  of  his  children  —  Herbert, 
George,  Emily  and  HaiTiet.  The  will  also  contained  this  clause  in 
reference  to  his  wife :  "  I  give  and  devise  to  my  wife,  Eliza  A.  Mason, 
$1,  she  having,  in  my  lite-time,  received  full  compensation  from  mv 
estate,  both  real  and  personal,  hj  agreement,  and  having  signed  a  fuU 
acquittance  of  the  same  by  a  quit-claim  deed." 

The  demandant  filed  in  the  probate  oflBce  a  waiver  of  the  provisions 
of  the  will  February  13,  1883. 

On  the  6th  of  September,  1882,  the  demandant  executed  and  deliv- 
ered to  Herbert  N.  Mason  the  deed  referred  to  in  said  will,  and 
which  was  recorded'  two  days  after,  Herbert  N.  Mason  paying  her 
at  the  time  $300  in  consideration  therefor.  Noah  Mason  signed  said 
deed  September  7.  Noah  Mason  was  at  this  time  seventy-seven  years 
old  and  in  feeble  health.  His  wife  was  fifty-seven  years  old.  She,  at 
the  time,  was  living  in  her  husband's  homestead,  in  which  dower  is 
demanded  in  this  suit,  while  he  was  temporarily  staying  at  the  house 
of  his  daughter,  Mrs.  Kichardson,  three  miles  away,  where  he  had  been 
for  three  weeks,  not  intending  to  separate  from  the  demandant,  and 
where  he  remained  till  his  death. 

The  value  of  Noah  Mason's  real  estate,  at  the  time  of  his  death,  in 
which  dower  was  demanded,  was  estimated  by  witnesses  of  demandant 
at  various  sums  from  $5,000  to  $9,000,  and  by  witnesses  of  tenants  at 
various  sums  from  $4,500  to  $6,000.  A  portion  of  this  estate  was  sub- 
ject to  a  mortgage  for  $3,000  given  by  him  before  his  last  marriage. 
^Besides  the  answer  to  the  demandant's  declaration,  the  tenants  filed  an 
answer  in  equity,  asking  for  a  decree  that  the  demandant  shall  not 
have  dower,  or,  if  this  may  not  be  done,  that  she  shall  pav  back  the 
sum  of  $300,  and  that  she  shall  not  have  judgment  for  dower  until 
she  has  done  so. 

The  foUowing  issues  were  submitted  to  the  jury,  concerning  which 
evidence  more  or  less  conflicting  was  offered  by  the  parties  : 

1.  Did  demandant  freely  and  voluntarily  and  understandingly  sign, 
on  September  6,  1882,  a  deed  releasing  to  Herbert  Mason  and  others 
her  rights  in  the  estate  of  her  husband  after  his  death  t    A.  Yes. 

2.  Was  demandant  constrained  or  induced  to  sign  such  deed  by 
fraud,  duress,  restraint  or  undue  influence?     A.  No. 

3.  Did  demandant  receive  from  Herbert  Mason  a  full,  adequate,  fair 
and  equitable  consideration  for  the  rights  which  she  would  have  in  her 
husband's  estate  upon  his  death,  in  view  of  the  value  of  that  estate, 
her  age,  physical  condition  and  her  life  interest  in  it  ?    A.  No. 

4.  Was  the  transaction,  by  which  Herbert  Mason  obtained  said  deed, 
by  the  authority  and  assent  of  the  demandant's  husband,  Noah  Mason  ? 
A.  Yes. 
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5.  Was  the  consideration  of  $300  paid  to  demandant,  when  she 
d^ed  said  deed,  paid  out  of  the  estate  of  Noah  Mason,  or  on  account 
of  his  estate,  or  paid  out  of  the  moneys  of  Herbert  Mason,  on  his 
personal  account?     A.  Paid  by  Herbert  Mason  on  his  personal  account. 

6.  Was  the  provision,  made  by  Noah  Mason  in  his  last  will  for 
demandant,  with  full  knowledge  of  the  settlement  with  her,  made  by 
Herbert  Mason  through  said  deed  ?     A.  Yes. 

Upon  the  foregoing  facts  and  findings  the  superior  court  ruled  that 
tlie  demandant  was  entitled  to  her  dower,  and  directed  the  jury  to 
return  a  verdict  in  her  favor,  whereupon  the  defendants  prayed  for  a 
decree  under  their  answer  in  equity,  restraining  the  demandant  from 
obtaining  her  judgment  for  dower,  until  she  paid  Herbert  N.  Mason 
the  sum  of  $300  paid  her  by  him.  The  court  refused  the  decree  and 
reported  the  case  for  the  consideration  of  this  court,  for  the  determi- 
nation of  the  questions  of  law  and  equity  that  had  arisen. 

Charles  A.  Heed  and  J.  H.  Deauj  for  demandant.  W.  H.  Fox^ 
for  defendants. 

Devens,  J.  The  demandant,  by  her  deed  made  in  her  husband's 
life-tirae,  undertook  to  convey  to  H.  M.  Mason,  a  son  of  her  hus- 
band, and  one  of  the  devisees  under  his  will,  subsequently  made, 
all  rights,  title  and  interest  which  she  then  had,  or  might  thereafter 
have,  in  her  husband's  estate,  expressly  referring  to  ner  right  of 
dower  therein.  It  is  the  contention  of  the  defendant  that,  under  the 
present  existing  right  of  married  women  to  hold,  manage  and  dispose 
of  their  separate  property,  in  the  same  manner  as  if  they  were  sole,  the 
demandant  is  now  estopped  from  making  demand  for  dower,  or  from 
asserting  any  interest  in  the  husband's  land.     Pub.  Stat.,  chap.  147,  §  1. 

While  the  inchoate  right  of  dower  is  a  vested  right  of  value,  depend- 
ent on  the  contingency  of  survivorship,  it  is  not  that  separate  property 
which  passed  by  conveyance,  but  a  right  which  one  entitled  thereto 
may,  under  certain  circumstances,  release.  It  is  of  a  peculiar  charac- 
ter, and  before  assignment  the  wife  has  no  seizin.  The  right  to  be 
endowed  from  the  real  estate  of  the  husband  is  an  ancient  provision, 
made  by  the  common  law  for  the  comfort  of  the  wife  upon  his  decease. 
Nor,  while  she  alone  is  entitled  thereto,  is  it  that  separate  property 
which,  during  coverture,  she  may  manage  or  dispose  of  at  pleasure,  as 
distinct  from  that  of  her  husband. 

Pub.  Stat.,  chap.  124,  §  6;  chap.  147,  §  16,  carefully  provide  for 
certain  modes  by  which  a  woman  may  bar  her  right  of  dower  in  the 
estate  of  her  husband  during  his  life-time.  They  are  by  release,  which 
is  only  to  be  made  to  him  who  holds  the  estate  in  which  the  right  might 
otherwise  be  asserted.  These  modes  we  must  hold  to  be  exclusive. 
Pub.  Stat,  chap.  123,  §  7,  treats  the  homestead  right  of  the  wife,  which 
bears  in  many  respects  an  analogy  to  the  right  to  be  endowed,  as  some- 
thing diflEerent  from  that  separate  property  which  she  may  dispose  of 
at  her  own  discretion,  and  recognizes  tne  modes  of  releasing  dower  as 
there  pr^cribed  by  the  statute. 

Before  the  statute  of  1874— Pub.  Stat.,  chap.  147,  §  2— it  could 
hardly  have  been  contended  that  an  inchoate  right  of  dower  could  have 
been  conveyed  except  in  these  modes.  That  statute  was  not  designed  to 
Vol.  n.  — 15 
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repeal  or  affect  the  provisions  as  to  barring  dower.  In  the  Revision  of 
1880,  the  old  provisions,  as  to  barring  dower,  were  re-epacted  uno  Jlat/u 
with  thepro  visions  giving  to  a  marriSi  woman  the  general  power  to  con- 
tract. Tne  legislature  could  not  have  thought  that  the  earlier  provis- 
ions were  repealed  by  the  later.  The  statute  —  Pub.  Stat.,  chap.  147, 
§  2  —  must  be  limited  in  construction  so  as  to  exclude  the  right  of  a 
married  woman  to  make  contracts  for  the  conveyance  of  her  right  of 
dower.  Such  contracts,  if  upheld,  would  make  the  inchoate  riglit  of 
dower  a  separate  estate  from  that  of  the  husband,  and  would  contn^- 
vene  the  long-established  policy  of  the  law. 

The  instrument,*  signed  by  the  plaintiff,  whether  considered  as  a  con- 
veyance or  as  a  contract,  is,  therefore,  void  at  law.  If  such  be  the 
case,  it  cannot  operate  against  the  demandant  by  way  of  estoppel  in 
equity.  A  court  of  equity  cannot  take  jurisdiction  to  give  enect  to, 
and  recognize  instruments  which,  under  the  statute  law,  are  inopera- 
tive.    Merriamy.  Boston^  Clinton  dk  Fitchburg  li,  R.y  117  Mass.  241. 

Nor  does  the  case  present  upon  the  facts  any  equitable  considera- 
tions in  favor  of  an  estoppel.  By  a  bargain  made  between  the  wife 
and  Herbert  N.  Mason,  in  which  Herbert  acted  by  the  authority  and 
with  the  assent  of  her  husband,  she  was  induced  to  agree  to  relinquish 
her  dower  for  an  inadequate  price.  The  sum  was  paid  to  her  by  Her- 
bert, but  the  will  of  her  husband  recognized  it  as  paid  from  his  estate, 
so  that  it  was  anticipated  by  the  father  that  it  would  be  repaid  there- 
from. She  not  only  relinquished  her  ri^ht  to  dower,  but  her  share  of 
the  personal  property,  and  agreed  to  give  up  her  home  within  ten 
days. 

The  defendant  Herbert  N.  Mason  further  claims  that  he  is  entitled 
to  receive  the  $300  paid  by  him,  before  the  demandant  can  assert  her 
right  of  dower.  The  question  as  to  her  repayment  of  this  sum  does 
not  here  arise,  and  is  to  be  settled  elsewhere.  Even  if  equitable 
defenses,  when  complete,  may  be  set  up  in  a  court  of  common  law,  all 
the  powers  of  a  court  of  equity  are  not  imported  into  its  proceedings. 
Stat.  1883,  chap.  223.  The  existence  of  this  claim  should  not  prevent 
her  recovery  in  a  writ  of  dower. 

A  majority  of  the  court,  for  these  reasons,  is  of  opinion  that  there 
should  be  judgment  on  verdict. 


BoBEBTS  V.  Inhabitants  of  Douglas. 

October  6,  1885. 

Municipal  Corporation  —  Defective  Highway  —  Notice  op  Claim. 

Under  the  act  of  1877— chap.  234— as  amended  by  act  of  1879 — chap.  244— the 
notice  of  claim  for  damages  for  injuries  received  on  account  of  a  defective  high- 
way must  be  in  writing,  contain  a  statement  of  the  time,  place  and  cause  of  the 
injury  or  damage,  and  deficiences  in  it  cannot  be  supplied  by  oral  statements  to 
the  town  officers.  Accordingly  a  notice  which  states  that  the  injury  "  was 
caused  by  an  obstruction  on  the  highway  "  was  insufficient. 

Tort  to  recover  damages  for  injuries  to  the  plaintiffs  horse,  occa- 
sioned by  a  defect  in  a  highway  in  the  defendant  town. 

At  the  trial  in  the  superior  court  it  appeared  by  the  plaintiffs  evi- 
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dence  that  his  house  is  situated  on  the  country  road  in  the  southerly 
part  of  Douglas,  about  one-third  of  a  mile  southerly  from  the  comer 
of  the  road,  westerly  of  the  Wallnm  Pond  school-house ;  that  between 
the  plaintiff's  house  and  the  corner  there  are  two  other  dwelling- 
houses;  that,  on  January  31,  1881,  he  started  from  his  house  for 
Worcester,  with  a  load  of  charcoal,  and  a  short  distaiite  southerly  from 
said  corner,  his  horses  plunged  into  a  snow-drift,  and  in  consequence 
thereof,  one  of  the  horses  received  the  injuries  complained  of;  the 
evidence  showed  that  the  snow-drift  was  some  twenty  rods  long  and 
from  three  to  four  feet  deep  of  solid  snow,  and  had  been  there  several 
days  prior  to  the  accident. 

It  also  appeared  by  the  evidence,  that  on  February  15,  1881,  the 
plaintiff's  attorney  served  the  following  notice  upon  two  of  the  select- 
men of  the  town : 

To  the  Selectmen  of  the  Town  of  Douglas : 

You  are  hereby  notified  that  I  claim  damages  in  the  sum  of  $150 
of  the  town  of  Douglas,  for  injury  to  one  of  mv  horses,  sustained  on 
one  of  the  town-ways  of  Douglas,  on  account  of  a  defect  in  the  high- 
way, to-wit :  On  the  road  between  my  dwelling-house  and  the  corner 
of  the  road,  westerly  of  the  Wallum  Pond  school-house,  said  injury 
occurred  on  the  31st  day  of  January  last  and  was  caused  by  an  obstruc- 
tion in  the  highway,  which  obstruction  had  remained  there  for  more 
than  forty-eignt  hours  next  previous  to  said  injury. 

MICHAEL  ROBERTS, 

By  his  Attorney,  A.  F.  Beown. 

Douglas,  February  12, 1881. 

It  also  appeared,  that  within  a  few  days  after  the  service  of  said 
notice,  the  said  selectmen  called  upon  the  plaintiff  at  his  house  in  refer- 
ence to  the  matter,  and  the  plaintiff  went  with  them  to  the  place  of 
the  accident,  and  pointed  out  the  spot  where  his  horse  got  hurt,  and 
explained  to  them  how  it  happened.  The  plaintiff  also  offered  to 
prove  that  his  said  attorney  saw  the  said  selectmen  prior  to  giving  the 
said  written  notice,  and  told  them  verbally,  of  the  accident  that  had 
happened  to  the  plaintiff,  and  explained  to  them  where,  when  and  how 
it  occurred.  The  superior  court  ruled  that  the  plaintiffs  evidence  and 
the  proposed  evidence  would  not  show  a  sufficient  notice  to  the  town, 
under  the  statutes  in  such  case  made  and  provided,  and  ordered  a  ver- 
dict for  the  defendant,  and  the  plaintiff  alleged  exceptions. 

B.  W.  Potter^  for  plaintiff.     /.  R,  Thayer^  for  defendant. 

Bt  the  Court.  The  injury  to  the  plaintiff  happened  on  January 
31,  1881,  at  which  time  the  statute  of  1877,  chap.  234,  as  amended 
by  the  statute  of  1879,  chap.  244,  was  in  force.  Under  those  statutes 
the  notice  must  be  in  writing,  must  contain  a  statement  of  the  time, 
place  and  cause  of  the  injury  or  damage,  and  any  deficiencies  in  it 
cannot  be  supplied  by  oral  statements  to  the  officers  of  the  town. 

In  the  case  at  bar  the  notice  does  not  sufficiently  state  the  cause  of 
the  injnry.  It  states  that  the  injury  "  was  caused  by  an  obstruction  on 
the  highway."    This  is  very  little  more  than  saying,  that  it  was 
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caused  by  a  defect,  and  conveyed  no  information  to  the  officers  of  the 
town,  which  would  enable  them  to  ascertain  the  loqJity  and  nature  of 
the  allied  defect.    MUes  v.  Lynn^  130  Mass.  398 ;  Shea  v.  Zawelly 
132  id.  187. 
Exceptions  overruled. 


Hall  v.  Carney. 

October  6,  1885. 

Atfachment  —  Railroad  Cars. 

Under  Pub.  Stat.,  chap.  161,  g§  38-89,  railroad  cars  are  personal  property  and 
snbject  to  attachment. 

Action  of  tort  brought  by  the  plaintiflE,  a  deputy  sheriff,  against  the 
defendant,  a  constable  qualified  to  serve  civil  process,  for  converting  to 
his  own  use  one  passenger  car,  the  property  of  the  plaintiff.  The  car 
in  question  was  at  the  time  owned  by  the  Grafton  Center  Itailroad 
Company,  which  operated  a  narrow  ffauge  railroad  entirely  within  the 
limits  of  Grafton,  and  was  then,  and  for  a  long  time  previous  had  been, 
part  of  the  rolling  stock  of  that  company  in  actual  use  on  its  track, 
and  has  ever  since  remained  there.  At  the  trial  in  the  superior  court 
the  evidence  showed,  that  on  the  22d  day  of  November,  1883,  the 
plaintiff,  having  in  his  hands  for  service  a  writ  against  the  Grafton 
Center  Railroad  Company,  made  a  demand  upon  the  president  and 
superintendent  of  said  road  for  property  other  than  the  railroad  car, 
upon  which  to  make  an  attachment,  and  said  president  and  superin- 
tendent refused  to  comply  with  his  demand ;  that  thereupon  the 
plaintiff  went  to  the  car  in  Question,  then  on  the  track  in  Grafton 
Center,  with  his  writ  aforesaid,  for  the  purpose  of  making  an  attach- 
ment of  the  car  as  personal  property  of  said  railroad  company,  de- 
clared that  he  attached  the  same,  and  asked  the  conductor  if  he  would 
run  the  car  off  on  the  siding,  and  upon  his  assenting,  went  away,  leav- 
ing no  keeper  in  charge  of  the  car.  The  plaintiff  afterward,  on  the 
same  day,  at  five  o'clock  in  the  afternoon,  deposited  in  the  office  of  the 
clerk  ol  the  town  of  Grafton,  that  being  the  town  in  which  the 
property  was  situated,  an  attested  copy  of  the  writ  aforesaid,  against 
the  said  railroad,  and  of  so  much  of  nis  return  as  related  to  saia  pas- 
senger car,  and  afterward  returned  said  writ  to  court,  whence  it  issued, 
witn  a  return  thereon,  certifying  that  he  had  made  a  demand  upon  the 
president  and  superintendent  of  said  railroad  (with  which  he  refused 
to  comply)  to  deliver  to  him  property  other  than  the  railroad  cars, 
upon  which  to  make  an  attachment.  The  plaintiff  made  no  attach- 
ment of  real  estate.  The  conductor  did  not  run  the  car  upon  the 
siding,  as  he  had  agreed  to  do,  but  made  a  trip  with  his  car  to  the  other 
end  of  the  line,  wliere,  about  an  hour  later,  it  was  taken  possession 
of  by  the  defendant,  who  also  undertook  to  attach  it,  on  another 
writ,  as  personal  property.  The  defendant  retained  possession  of 
this  car,  personally  and  by  keeper,  until  it  was  sold  by  him, 
under  the  provisions  of  chapter  161,  section  89,  Pub.  Stat.,  to  one 
Allen.  Plaintiff  and  defendant,  before  undertaking  to  attach  the 
car,  made    proper    demand    for  other   property  to    attach,  which 
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was  refused,  and  a  correct  return  was  made  on  their  writs.  The 
defendant  a^ed  the  superior  court  to  rule  that  the  plaintifE  had  no  such 
title  to  the  car  in  question  as  that  he  could  maintain  his  action  ;  also, 
that  the  car  was  a  fixture  and  could  not  be  attached  as  personal  prop- 
erty under  the  above  circumstances.  The  court  declined  so  to  rule,  but 
ruled  that  the  car  in  question  was  personal  property,  liable  to  attach- 
ment as  such,  and  that  the  plaintiff  made  a  valid  attachment  of  the  same, 
and  found  for  the  plaintiff.  The  defendant  alleged  exceptions  to  the 
rulings  and  refusals  to  rule  of  the  presiding  judge. 

/.  HopkinSj  for  plaintiff.  D.  B.  Hvhhard  and  W.  T,  Forbes^  for 
defendant. 

Bt  thb  Ooubt.  Kailroad  cars  are,  for  the  purpose  of  attachment, 
personal  property.  Our  statutes  clearly  treat  them  as  such  and  provide 
a  special  mode  of  attaching  them.  rub.  Stat,  chap.  161,  §§  38-89. 
Id  the  case  at  bar  the  attachment  by  the  plaintiff  was  made  in  exact 
compliance  with  the  statute^  and  the  superior  court  rightly  ruled  that 
it  is  a  valid  attachment. 

Exceptions  overruled. 

Com.  v.  Haskell* 

October  7,  1885. 

CRDflHAL  Law  —  EVIDKNCE  —  FAHiURE  TO  CALL  WriNESS  —  INFERENCE. 

On  his  third  trial  for  arson  defendant  failed  to  call  a  witness  who  had  testified 
on  the  previous  trials.  Held,  that  whether  any  inference  was  to  be  drawn  against 
the  prisoner  was  for  the  jury. 

The  court  refused  to  rule  that  **  it  was  the  duty  of  the  government,  rather  than 
the  defense,  to  hold  him  (the  absentee)  as  a  witness.     Hdd  no  error. 

Indictment  charging  the  defendant  with  burning  a  certain  building, 
owned  by  one  Joseph  Cushing,  in  Fitchburg,  and  used  by  defendant 
and  his  partner  York  as  a  candy  manufactory  At  the  trial  in  the 
Buperior  court,  sitting  for  Worcester  county,  it  appeared  in  evidence, 
offered  by  the  government,  that  defendant  and  said  York  were  at  said 
candy  manufactory  the  night  of  the  fire,  about  half  an  hour  before  the 
burning,  and  that  York  had  that  afternoon  taken  away  to  Ayer,  a  load 
of  canoy  and  had  returned  to  Fitchburg  that  evening  for  a  sample  case. 
It  further  appeared  that  York  was  arrested  for  participation  in  said 
burning,  and  discharged  after  a  hearing  before  the  Fitchburg  police 
court,  and  he  thereafter  testified  as  a  witness  for  defendant  at  his  first 
trial  Upon  cross-examination  of  the  defendant,  who  testified  in  his 
own  behalf,  he  was  asked  as  to  the  whereabouts  of  said  York,  and  re- 
plied that  he  was  in  Iowa.  It  further  appeared  that,  at  a  former  trial, 
the  defendant  testified  that  York  and  his  wife  were  both  at  the  shop 
tliat  evening.  The  first  trial  of  the  defendant  took  place  at  the  August 
term,  1882,  the  second  trial  at  the  October  term,  1884,  and  the  third 
and  last,  at  the  January  term,  1885.  York  was  not  a  witness  at  the 
last  two  trials,  and  was  absent  from  the  State  and  in  Iowa,  both  times. 
In  his  argument  before  the  jnry,  the  district  attorney  argued  and  com- 
mented on  the  fact  that  the  defendant  had  not  callea  York  as  a  witness 
or  had  his  deposition,  and  that  he  dare  not  do  either. 
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The  defendant,  in  con8e(]^nence,  asked  the  conrt  to  instruct  the  jury 
that  "  if  York  was  a  material  witness,  it  was  the  duty  of  the  govern- 
ment, rather  than  the  defense,  to  hold  him  as  a  witness."  The  court 
declined  so  to  rule  and  the  defendant  excepted. 

jE  J.  Sherman^  attorney-general,  for  Commonwealth.  J,  W.  Car- 
oaran  and  J.  W.  Walshj  for  defendant. 

By  the  Court.  Whether  any  inference  could  be  fairly  drawn  from 
the  failure  of  the  defendant  to  produce  the  testimony  of  x  ork,  his  part- 
ner, under  the  circumstances  oi  the  case,  was  for  the  jury  to  determine. 
The  court  rightly  refused  to  rule,  as  matter  of  law,  as  requested  by  the 
defendant  that  "it  was  the  duty  of  the  government,  rather  than  the  de- 
fense, to  hold  him  as  a  witness."  There  is  no  law  which  required  the 
government,  rather  than  the  defendant,  to  hold  or  call  him  as  a  witness. 

Exceptions  overruled. 


SUPREME  COURT  OF  PENNSYLVANIA. 


Beown,  Early  &  Co.  v.  Susquehanna  Boom  Co. 

October  5,  1885. 

Corporation  —  Consolidation — Construction  op  Charters  —  Trial  without 
A  Jury  —  Act  of  April  22,  1874. 

The  charter  of  a  boom  company,  after  authorizing  it  to  erect  certain  booms, 
provided  as  follows:  ''And  the  said  corporation  shall  construct,  and  at  all  times 
Keep  and  maintain  their  piers  and  booms  suflSciently  strong  to  secure  all  the  lum- 
ber contained  therein."  Held,  that  under  such  provision  the  company  were  not 
insurers  against  all  risk  of  loss  of  whatsoever  kind,  but  that  they  were  liable 
for  all  losses  which  might  occur  from  any  insuflSciency  of  their  boom,  whether 
from  negligence  or  not,  unless  that  insufficiency  arose  from  the  unavoidable  dan- 
gers of  the  river  or  from  inevitable  accident. 

A  suit  against  the  boom  company  to  recover  damages  for  lost  logs  was  sub- 
mitted to  the  court  without  a  jury,  under  the  act  of  April  22, 1874,  and  the  court 
found  the  following  facts:  "  That  the  plaintiffs'  logs  ....  were  lost 
directly  by  the  unavoidable  dangers  of  the  river,  or  inevitable  accident  incident 
to  the  booming  of  logs  in  the  west  branch  of  the  Susquehanna  river  under 
defendants'  charter;  "  and  further:  **  That  in  respect  to  plaintiffs'  logs  .  .  . 
the  defendants  were  not  guilty  of    any  fault,   negligence  or  want  of   care 

whereby  the  loss  occurred."    Held,  that  said  finding  of  facts  was 

fatal  to  plaintiffs'  recovery. 

Where  a  case  is  tried  by  the  court  under  said  act  of  1874,  a  writ  of  error  only 
brings  up  questions  of  law,  and  the  supreme  court  cannot  go  behind  the  finding 
of  facts. 

Two  boom  companies  were  consolidated  by  an  act  of  assembly  under  one  name, 
"  with  all  the  rights,  privileges  and  immunities,  and  subject  to  all  the  restric- 
tions "  contained  in  their  respective  charters.  Held,  that  the  act  united  the  com- 
panies, not  the  booms,  and  that  the  new  company  controlled  each  boom  separately,  * 
under  the  rights  and  subject  to  the  restrictions  of  their  respective  charters,  some 
of  the  provisions  of  which  were  not  common  to  both. 

Error  to  common  pleas  of  Lycoming  county.  Case  by  Brown,  Early 
&  Co.  against  the  Susquehanna  Boom  Company  to  recover  damages 
for  logs  drawn  down  the  river  into  the  Susquehanna  boom  and  lost. 

W.  H.  Armstrong  and  R,  P.  Allen^  for  plaintiffs  in  error.     B.  S. 
JBenUet/y  H,  C,  Parsons  and  H.  C.  McCorrmohj  for  defendant  in  error. 
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Clark,  J.  The  Snsqaebanna  Boom  Company  is  a  corporation  orig- 
inally created  and  existing  by  virtue  of  an  act  of  assembly,  approved 
26th  March,  1846;  its  franchise  originally  extended  up  the  Susque- 
hanna river  from  the  western  boundary  of  the  city  of  Williarasport,  a 
distance  of  seven  miles ;  but  its  limits  were  afterward  extended  by  act 
of  assembly,  approved  28th  'April,  1864,  lifteen  miles  further  up 
the  stream.  Tlie  Loyalsock  Boom  Company  was  created  bv  act  of 
assembly,  approved  11th  April,  1848,  and  its  franchise  extended  from 
the  western  boundary  of  the  city,  down  the  river,  a  distance  of  sixteen 
miles,  to  the  Muncy  dam.  By  the  act  of  21st  April,  1858,  the  com- 
panies were  consolidated  imder  the  name  of  the  Susquehanna  Boom  Co., 
**  with  all  the  rights,  privileges  and  immunities,  and  subject  to  all  the 
restrictions"  contained  in  their  respective  charters.  The  powers  con- 
ferred and  duties  imposed  upon  the  respective  companies,  as  set  forth 
in  their  respective  charters,  were  —  "  to  erect  and  maintain  on  the  west 
branch  of  the  river  Susquehanna,  between  the  borough  of  Williamsport 
and  the  mouth  of  Quineshocque  creek,  such  boom  or  booms  with  piers 
as  may  be  necessary  for  the  purpose  of  stopping  and  securing  logs, 
masts,  spars  and  other  lumber  floating  upon  said  river,  and  erect  such 
piers,  side,  branch  or  sheer  booms  as  may  be  necessary  for  that  purpose." 
"  And  the  said  corporation  shall  construct,  and  at  all  times  keep  and 
maintain  their  piers  and  booms  sufficiently  strong  to  secuVe  all  the  lum- 
ber contained  therein,  but  no  person  shall  be  allowed  at  any  time  to 
incumber  said  booms  with  rafts,  either  of  logs  or  other  lumber." 

The  plaintiffs  were  the  owners  of  an  extensive  saw-mill  property  in 
the  city  of  Williarasport.  In  the  year  1867,  and  also  in  1868,  large 
quantities  of  their  logs,  which  they  had  driven  down  the  river  into  the 
onuquehanna  boom,  to  stock  their  mills,  escaped  and  were  wholly  lost ; 
and  this  action  was  brought  to  recover  damages  for  the  injuries  thus 
sustained. 

On  the  29th  September,  1880,  the  parties,  hj  agreement  in  writing, 
waived  a  trial  by  jury  and  submittea  the  decision  of  the  case  to  the 
court,  under  the  act  of  22d  April,  1874 ;  the  questions  now  presented 
for  our  consideration,  arise  upon  exceptions  filed  to  the  decision  of  the 
court,  under  the  provision  of  that  act. 

There  was  some  dispute  as  to  the  precise  manner  in  which  these  sev- 
eral losses  occurred,  but  the  facts  are  found  and  particularly  stated  by 
the  court  as  follows :  *'  If  the  logs  come  into  the  boom  on  such  low  water 
that  they  will  not  pack  but  remain  on  the  surface  of  the  water,  the  boom 
will  not  hold  one-half  as  many  logs,  and  will  soon  fill  up  to  its  head. 
If,  then,  there  should  be  a  slight  rise  in  the  river,  or  if  for  any  other 
cause  this  vast  body  of  logs  should  surge  down,  as  they  will  do,  some 
losjs  may  be  forced  on  top  of  the  boom  platforms  and  cause  them  to 
sink  under  the  water,  thus  making  an  outlet  whereby  the  great  pressure 
is  relieved.  The  boom  platforms  l)eing  thus  sunken,  the  logs  are  forced 
out  of  the  boom  at  this  point,  soon  a  channel  is  thus  made  and  a  large 
Quantity  of  logs  will  surely  escape.  This  is  called  a  '  spew '  of  logs. 
It  18  impossible  to  prevent  this  accident.  No  man  can  tell  when  or 
where  it  will  occur,  and  the  strength  or  weakness  of  the  boom  structure 
has  nothing  to  do  with  its  occurrence.     No  part  of  the  boom  structure 
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is  broken  by  this  accident.  This  is  the  kind  of  accident  which  occurred 
when  the  plaintiffs'  logs  were  lost  in  1867,  for  which  they  bring  their 
action." 

"  If  the  logs  come  into  the  boom  on  such  low  water  that  they  will 
not  pack  but  remain  on  the  surface  of  the  water,  the  boom  will  not  hold 
one^nalf  as  many  logs  and  will  soon  till  up  to  its  head.  If  then  no  rise 
in  the  water  or  other  thing  occurs  to  cause  the  logs  to  surge  down  in  the 
boom,  it  is  certain  and  inevitable  that  all  logs  coming  down  after  the 
boom  is  full  must  go  by  the  boom  and  be  lost.  This  is  called  an  •over- 
flow' of  logs.  This  was  the  situation  immediately  before  the  accident 
happened  when  the  plaintiffs'  logs  were  lost  in  1868." 

The  plaintiffs  contend,  in  the  nrst  place,  that  the  Susquehanna  Boom 
Co.  is  liable  to  them  for  the  value  of  the  logs  lost  in  1867  and  1868, 
without  any  proof  of  negligence ;  that  by  the  express  terms  of  the 
charter,  the  company  was  held  "  to  construct  its  piers  and  booms  suffi- 
ciently strong  to  secure  all  the  lumber  contained  therein,"  and  that  as 
the  powers  and  privileges  conferred  were  in  derogation  of  common 
right,  were  exclusive,  and  for  personal  profit,  the  liability  for  losses 
must  be  according  to  the  strictest  import  of  the  statute.  They  there- 
fore treat  the  words  of  the  statute  as  imposing  upon  the  company  a 
responsibility  which  is  absolute  and  unlimited,  the  responsibility  of  an 
insurer  against  all  risks  of  whatsoever  kind  or  character.  It  will  be 
seen  however,  that  the  responsibility  of  the  company  is  not  expressed 
in  the  statute ;  the  liability  for  losses  is  but  an  implication  of  law  from 
the  failure  to  perform,  after  the  acceptance  of  tne  charter,  what  the 
charter  requires.  In  the  ascertainment  of  the  extent  of  that  liability 
therefore,  we  are  remitted  to  the  consideration  of  what  is  really  re- 
quired. "What,  therefore,  nnder  a  fair  construction  of  the  charter,  was 
tne  company  bound  to  do  ? 

It  is  aoubtless  true  that  such  charters  are  to  be  construed  most  bene- 
ficially for  the  public,  and  more  strictly  against  the  company,  but  the 
construction  must  be  a  reasonable  one.  The  charters  of  most  private 
corporations  are  for  purposes  of  private  gain  and  many  of  them  grant 
exclusive  privileges  m  abridgment  of  individual  right,  but  as  they  are 
intended  also  to  subserve  great  public  interests  they  should  be  so  con- 
strued as  not  to  defeat  the  purpose  of  their  creation.  The  Susquehanna 
Boom  Company  was  not  only  intended  to  serve  the  private  interest  of 
the  corporators,  but  also  that  of  the  public,  and  especially  of  those  who 
with  rafts,  logs,  or  lumber  should  navigate  the  stream  ;  it  proposed  to 
do  for  them  what  they  could  in  no  way  do  for  themselves.  Whilst, 
therefore,  the  words  of  the  charter  should  be  construed  with  some  de- 
gree of  strictness  for  the  public  protection,  it  should  not  be  construed 
to  require  the  performance  of  what,  in  the  nature  of  the  case,  cannot  be 
performed.  By  the  words  of  the  charter  the  company  was  required  to 
"  construct  its  piers  and  booms  sufficiently  strong  to  secure  all  the 
lumber  contained  therein."  If  this  is  to  be  understood  in  any  absolute 
sense,  it  required  the  performance  of  an  admitted  impossibility  ;  it  was 
impossible  of  course  to  construct  a  boom  which,  at  all  times  and  under 
all  circumstances,  would  hold  all  the  lumber  contained  therein.  We  are 
informed  by  the  finding  of  the  court,  that  if  the  logs  come  into  the 
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boom  ou  very  high  water  as  in  the  flood  of  1865,  no  boom  structure 
will  hold  them,  and  if  they  come  in  on  a  low  \<^ater  *'  spews "  and 
"overflows  "  are  inevitable  accidents,  which  it  is  impossible  at  times  to 
prevent.  Did  the  legislature,  in.the  passage  of  this  act,  intend  to  do  an 
absurd  and  unreasonable  thing?  It  was  certainly  not  supposed  that  the 
corporators  could  overcome  the  power  of  nature,  or  build  a  boom  which 
woald  stand  snflicient  and  secure  against  all  the  casualties  that  might 
occur.  The  language  of  the  charter  must  be  taken  in  a  sense  restricted 
by  reason  and  common  experience.  Such  a  construction  of  the  statute 
does  not,  wo  think,  involve  any  interpolation  of  words  into  it ;  it  accords 
with  the  general  understanding  of  the  language  actually  employed. 

A  vessel  sufficiently  strong  to  secure  its  cargo  may  in  a  moment  be 
dashed  to  pieces  in  a  storm ;  a  house  bnilt  upon  the  solid  rock  sufficient 
and  secure,  may  be  utterly  demolished  even  in  a  slight  tremor  of  the 
earth,  and  a  boom,  in  all  respects  sufficiently  strong  to  secure  all  the 
lumber  contained  therein,  may  be  swept  away  by  the  inevitable  |M)wer 
of  the  flood. 

But  the  defendants  are  held  to.  the  exercise  of  more  than  ordinary 
diligence  and  care  in  the  discharge  of  the  obligations  imposed  ;  they 
may  not,  perhaps,  be  held  to  do  what,  in  the  very  nature  of  the  case, 
cannot  be  done,  but  they  may  certainly  obligate  themselves  to  do  what 
can  be  done ;  this  is  the  exact  measure  of  duty  which  the  company 
assumed  by  acceptance  of  the  charter.  They  are  therefore,  liable  for  all 
losses  which  may  have  occurred  from  any  insufficiency  of  their  boom, 
whether  from  negligence  or  not,  unless  that  insufficiency  arose  from 
the  unavoidable  dangers  of  the  river,  or  from  inevitable  accident.  The 
case  does  not  present  a  question  of  negligence,  but  a  question  of  per- 
formance. Tne  defendants  are  not  merely  bailees  for  hire,  and  bound 
under  the  rule  of  the  common  law  to  ordinary  care  only ;  they  are 
bound  to  do  what  it  was  their  self-imposed  duty  to  do,  unless  by  the 
act  of  God  they  were  prevented.  We  agree  with  the  plaintiffs,  there- 
fore, first,  that  the  degree  of  care  whidi  the  company  was  bound  to 
exercise  to  secure  the  logs  in  their  boom  is  fixed  by  the  charter;  and, 
second,  that  in  the  event  of  a  loss  the  company  is  liable,  under  the 
charter,  without  proof  of  negh'gence.  This  is  the  precise  doctrine  de- 
clared in  Penji.  db  Ohio  Canal  Co,  v.  Graham,  63  Penn.  St.  290  ;  S.  C, 
3  Am.  Rep.  549,  where  the  anthorities  are  fully  collected  and  carefully 
considered  by  the  late  Justice  Shakswood  ;  in  that  case,  a  canal  company, 
by  its  charter,  was  required  to  build  and  keep  in  repair  bridges  at  all 
points  where  the  canal  crossed  a  ])ublic  road ;  a  traveler  was  passing  over 
one  of  these  bridges,  when  it  gave  way  and  he  was  precipitated  with  his 
wagon  into  the  canal ;  in  an  action  for  damages  for  the  injuries  sustained, 
it  was  held,  that  the  charter  is  a  law  imposing  on  the  company  the  burden 
of  performing  a  duty  to  the  public,  and  if  that  duty  be  not  performed, 
the  company  is  responsible  to  those  who  thereby  suncr  special 
injury;  and,  further,  that  a  corporation,  bound,  in  consideration  of  its 
tranchise,  to  keep  a  road  or  bridge  in  repair,  is  liable  for  injury  from 
want  of  repair,  whether  the  defect  be  patent  or  latent ;  unless  the  party 
injured  be  himself  in  default,  or  the  defect  was  from  inevitable  acci- 
dent, tempest  or  lightning,  or  the  wrongful  act  of  a  third  person  ot 
Vol.  IL~16 
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which  the  corporation  had  no  notice;  and  thie,  although  ordinary  care 
was  used  in  the  erection  or  repair,  and  the  work  was  done  by  compe- 
tent workmen  under  contract. 

At  this  point,  however,  we  are  confronted  with  the  following  clear, 

comprehensive  and  conclusive  findings  of  the  learned  court  below: 

I     "I  find  that  the  plaintiflFs'  logs,  for  the  loss  of  which  they  bring  this 

suit,  were  lost  directly  by  the  'unavoidable  dangers  of  tlie  river'  or 

'  'inevitable   accident'  incident  to  the  booming  of  logs  in  the  west 

branch  of  the  Susquehanna  river  under  the  defendant's  charter." 

"  I  find  that  in  respect  to  the  plaintiflFs'  logs,  for  the  loss  of  which  * 
this  suit  is  brought,  the  defendants  were  not  guilty  of  any  fault,  neg- 
ligence or  want  of  care  either  before,  at  the  time  of,  or  after  the  acci- 
dents happened  whereby  the  losses  occurred." 

These  findings,  in  our  opinion,  are  fatal  to  the  plaintiffs'  recovery  in 
this  case.  It  is  well  settled,  by  the  decisions  of  this  court,  that  in  a  case 
tried  by  the  court,  under  the  act  of  1874,  a  writ  of  error  only  brings 
up  questions  of  law.  This  court  cannot  go  behind  the  findings  of  fact, 
as  they  appear  in  the  record.  The  judge,  in  such  cases,  exercises  the 
double  function  of  court  and  jury,  and  we  are  to  dispose  of  the  case 
here,  precisely  as  if  the  facts  had  been  found  by  a  jury ;  if  there  was 
evidence  of  the  fact  the  finding  cannot  be  impeached.  It  is  useless, 
therefore,  to  assign  for  error,  mere  matters  of  fact,  unless  the  assignment 
is  such  as  could  be  heard  and  determined,  if  the  trial  had  been  accord- 
ing to  the  course  of  the  common  law ;  the  parties  by  agreement  desig- 
nated the  tribunal  for  the  determination  of  these  disputed  questions  of 
fact,  and  they  cannot  now  complain  if  the  adjudication  is  adverse  to 
their  interests.  Jamison  v.  Collins^  83  Penn.  St.  359  ;  Lee  v.  Keyes^  88 
id.  175  ;  Brown  v.  Dempsey^  95  id.  243  ;  Dixon  v.  Whitney,  42  Leg.  Int. 
121. 

If  the 'losses  resulted  from  the  unavoidable  dangers  of  the  river,  or 
from  inevitable  accident  incident  to  the  business,  and  we  are  bound  to 
assume  that  they  did  ;  if  the  defendants  were  not  guilty  of  any  fault, 
negligence  or  want  of  care  either  before,  at  the  time  or  after  the  acci- 
dent happened  whereby  the  losses  occurred,  and  this  we  are  also  bound 
to  assume,  then  it  matters  not  whether  the  defendants  be  treated  as 
bailees  for  hire,  as  common  carriers,  or  as  bound  by  the  special  provisions 
of  their  charter,  in  any  case  they  are  relieved  from  responsibility  for  the 
injuries  sustained. 

It  has  been  urged  very  strongly  in  the  argument  that  it  was  the  duty 
of  the  Susquehanna  Boom  Co.,  under  their  charter,  to  have  their  lower 
boom,  the  Loyal  sock,  hung  and  in  proper  condition,  to  stop  and  hold 
the  logs  at  the  time  of  the  losses  in  1867  and  1868.  In  the  sixteen tli 
point  submitted  by  the  plain tiflEs  the  court  was  requested  to  find  as  fol- 
lows : 

"  That  if  the  lower  boom  had  been  properly  and  in  due  time  hung 
with  its  sheer,  and  had  been  guarded  and  cared  for  with  due  diligence, 
before  and  at  the  time  of  the  breaking  of  the  upper  boom  in  1867,  as 
hereinbefore  stated,  it  would  have  been  suflBcient  to  catch  and  secure 
all  the  logs  which  escaped  through  the  breach  of  the  upper  boom  at 
that  time,  and  have  prevented  the  loss  of  which  the  plaintiffs  complain." 
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The  seventeeDth  point  was  to  the  same  effect  excepting  that  it  related 
to  the  loss  of  1868.  The  court  found  that  neither  of  these  points  were 
Bastained  by  the  evidence.  Now  whatever  may  have  been  the  defend- 
ants' doty,  if  the  Loyal  sock  boom  had  been  found  to  have  been  avail- 
able and  sufficient  to  prevent  the  loss,  it  must  be  admitted,  that  in  view 
of  this  finding,  the  question  is  one  of  little  importance.  For  of  what 
avail  would  it  be  to  oblige  the  performance  of  that  which  could  serve 
no  useful  purpose  ?  If  the  hanging  of  the  sheer  and  the  guarding  of 
the  Loyal  sock  boom  would  not  have  secured  the  logs,  upon  what 
principle  of  law  or  of  common  sense  would  the  defendants  have  been 
oblig^  to  undertake  that  work  ?  But,  assuming  the  sufficiency  of 
the  Loyal  sock  boom  to  save  the  logs,  was  it  the  duty  of  the  company 
to  hang  the  sheer  and  guard  that  boom  to  save  lo^  consigned  to,  but 
escaping  from,  the  Susquehanna  boom,  by  unavoidable  and  inevitable 
accident?  The  Loyal  sock  was  not  a  mere  appendage  or  appur- 
tenance of  the  Susquehanna  boom,  nor  was  it  designed  or  used 
to  take  logs  escaping  from  that  boom ;  it  was  erected  and  main- 
tained as  a  separate  and  distinct  boom  to  take  and  secure  logs 
consigned  to  it  as  a  supply  to  the  mills  below.  Mills  are  so  located 
with  reference  to  the  -boom  that  the  logs,  when  rafted  out,  may 
be  floated  with  the  current.  The  plaintiffs'  logs  were  destined  for,  and 
were  actually  driven  into,  the  Susquehanna  boom,  which  was  a  mile 
or  more  above  their  mills,  whilst  the  Loyal  sock  was  a  mile  or 
more  below.  The  plaintiffs  had  no  desire  to  have  their  logs  in  the 
Loyal  sock  ;  if  they  had  desired  them  to  pass  the  Susquehanna 
booin,  it  was  their  duty  to  give  notice  as  required  by  the  seventh 
section  of  their  charter ;  they  preferred  however,  perhaps,  that  they 
might  be  caught  there  rather  than  lost.  If  there  had  been  no  coii- 
sohdatiou  tliere  could  be  no  question.  But  the  effect  of  the  consolidat  ion 
was  to  unite  the  companies  only,  not  the  booms,  the  consolidated  company 
controlled  each  of  them  separately,  "  under  the  rights,  privileges  and  im- 
munities," and  "subject  to  the  restrictions  contained  in  the  respective  char- 
ters," some  provisions  of  which  were  not  common  to  both.  In  OouUl  v. 
Langdan^  43  Penn.  St.,  365,  the  effect  of  the  consolidation  was  considered 
by  this  court,  and  it  was  held,  that  those  separate  statutes  "  must  be 
interpreted  separately,  although  both  become  the  property  of  one  com- 
pany, and  an  act  consolidating  the  two  boom  companies  will  not  change 
the  liability  of  either,  under  its  act  of  incorporation,  to  deliver  logs  at  its 
own  boom,  the  boom  in  which  they  were  caught."  The  duty  of  the 
defendants  is  discharged,  if  their  booms  are  sufficiently  strong,  as 
required  by  the  statute.  They  are  bound  to  secure  the  logs  destined 
for  and  driven  into  their  respective  booms,  and  for  their  failure  so  to 
do  they  are  to  be  held  rigidly  responsible,  but  they  are  not  bound,  when 
the  structure  is  destroyed  by  the  act  of  God,  to  pursue  and  capture  the 
lumber  upon  the  flood,  under  penalty  of  being  held  responsible  for  the 
loss  of  what  might  possibly  have  been  recovered  in  the  pursuit. 

Judgment  affirmed. 

Gk)BDON,  J.,  dissents. 
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Appeal  of  Roberts  &  Son. 
October  5.  1885. 

Claim  for  Waoe8  — Act  of  April  9,  1872  (P.  L.  47). 

A.,  in  pursuance  of  an  execution  against  B.,  levied  upon  the  latter's  leasehold 
interest  in  certain  oil  wells.  After  the  levy,  6.  made  an  assignment,  for  the 
benefit  of  creditors,  to  C.  who  took  charge  of  the  leasehold  property.  Upon  the 
subsequent  sale  of  this  property  by  the  sheriff,  in  pursuance  of  A.'s  writ,  D., 
who  had  worked  on  the  property  for  C. ,  filed  a  claim  under  the  act  of  April  9, 
1872,  for  wages,  in  which  he  stated  "  the  said  work  was  performed  for  C.  whose 
business  was  producing  oil  from  said  property.     ..." 

Held,  that  neither  by  the  notice  nor  by  the  evidence,  was  D.'s  claim  brought  within 
the  statute.  Not  by  the  notice,  because  the  work  did  not  there  appear  to  have 
been  done  for  B.,  but  for  another  person;  not  by  the  evidence,  because  if  D.  was 
employed  by  C.  it  was  the  latter'd  duty,  as  assignee,  to  pay  him  and  charge  the 
amount  to  his  (C.'s)  account.     C.'s  liability  to  D.  was  a  p^ersonal  one. 

D.'s  claim  could  not  be  charged  either  by  B.  or  C.  to  that  part  of  the  assignor's 
(B.'s)  estate,  which  was,  previously  to  the  assignment,  in  tne  possession  of  the 
sheriff  for  the  use  of  A. 

Appeal  from  a  decree  of  the  comraon  pleas  of  Warren  county, 
ordering  distribution  of  a  fund  raised  from  the  sale  of  a  certain  lease- 
hold, taken  in  execution  and  sold  as  the  property  of  W.  B.  Roberts 
&  Son.  Against  this  fund,  Patrick  Kervin  presented  the  following 
claim,  under  the  act  of  April  9, 1872 : 

''I  claim  for  wages  for  manual  labor,  out  of  first  moneys  realized 
out  of  the  sale  of  leasehold  and  oil  wells  of  Thomas  Kervin,  at  suit  of 
W.  B.  Roberts  &  Son,  the  sum  of  $300,  being  for  labor  performed 
on  said  premises  and  for  improvement  of  same  within  six  months  last 
past  .  .  .  said  work  was  performed  for  S.  M.  Reid,  whose  busi- 
ness was  producing  oil  from  said  property.     .     .     .     " 

The  remaining  facts  are  stated  m  the  opinion  of  the  court. 

TT.  M.  Dame  and  S.  T.  NeiUy  for  appellants.  Brown  cfe  Stone  and 
W,  D.  Hinckley^  for  appellee. 

Gordon,  J.  The  contention  in  this  case  arises  on  the  distribution  of 
a  fund  raised  from  the  sale  of  a  certain  leasehold  interest  in  a  tract  of 
some  sixty  acres  of  land  in  Mead  township,  Warren  county,  having 
upon  it  three  oil  wells  with  their  appurtenances,  which  was  taken  in 
execution  and  sold  as  the  property  of  Thomas  Kervin,  at  the  suit  of 
the  appellants,  W.  B.  Roberts  &  Son.  The  amount  thus  made  was  not 
sufficient,  after  deducting  costs  and  paying  other  liens,  to  cover  the  plain- 
tiff's writ.  Patrick  Kervin,  a  brother  of  the  defendant,  interposed  a 
claim  of  $300  for  wages,  under  the  act  of  the  9th  of  April,  lb72,  on 
account  of  labor  performed  on  the  said  premises.  The  auditor,  to 
whom  the  case  was  referred,  sustained  $200  of  this  claim,  and  awarded 
to  it  pro  rata  percentage  with  other  liens  upon  the  fund.  To  this 
award  exceptions  were  filed  by  the  appcUauts,  but  their  exceptions  were 
dismissed  in  the  court  below,  the  report  confirmed,  and  an  appeal  taken 
to  this  court.  Whilst  these  labor  claims  are,  as  a  class,  meritorious  and 
to  be  favored  as  far  as  possible,  yet  we  must  not  forget  that  they  depend 
for  their  validity  altogether  on  the  legislative  provisions  in  which  they 
originated.  A  laborer  must  bring  himself  within  those  provisions,  or 
he  cannot  have  a  preference  over  other  creditors.     Kervin  has  not  done 
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80 ;  he  has  brought  himself  neither  within  the  letter  nor  the  spirit  of 
the  act  of  1872.  It  is  to  the  notice  that  we  must  look  for  the  extent 
and  character  of  the  wages  claim,  and  when  from  it  we  find  that  a  case 
under  the  act  has  not  been,  made  out,  we  need  inquire  no  further. 
Kervin,  in  his  notice  to  the  sheriff,  claims  $300  out  of  any  moneys  that 
may  be  raised  from  the  sale  of  the  leasehold  of  Thomas  Kervin  on 
account  of  work  and  labor  performed  for  S.  M.  Reid.  How  the  prop- 
erty of  Tliomas  Kervin  was  to  be  made  answerable  for  tlie  debt  of 
S.  M.  Reid,  the  sheriff  and  those  interested  were  not  informed.  From 
evidence  extra  the  notice,  we  discover  that  Reid  was  the  assignee  of 
Kervin,  and  that  the  work  set  forth  in  the  claim  was  not  done  until  after 
the  levy  on  the  appellants'  writ.  Thus,  neither  by  the  notice  nor  by 
the  oral  testimony,  is  this  claim  brought  within  the  provisions  of  the 
statute.  Not  by  the  notice,  because  the  work  does  not  appear  to  liave 
been  done  for  tne  lessee,  but  for  another  person.  Not  by  the  evidence, 
because  if  Kervin,  the  claimant,  was  employed  by  the  assignee,  it  was 
the  business  of  the  assignee  to  pay  him,  and  charge  the  amount  thus 
paid  in  his  account  as  part  of  the  expenses  incident  to  the  administra- 
tion of  the  trust,  but  his  liability  to  the  laborer,  whom  he  had  employed, 
was  as  much  personal  as  though  he  had  employed  him  about  his  own 
business.  It  follows  that  the  claim  could  not  be  charged  over  to  that 
prt  of  the  assignor's  estate,  which  was,  previously  to  the  assignment, 
m  the  possession  of  the  sheriff  for  the  use  of  the  owners  of  the  writs. 
Neither  the  debtor  nor  his  assignee  could  thus  charge  that  property. 
The  decree  of  the  court  of  common  pleas  is  now  reversed  and  set 
aside,  at  the  cost  of  the  appellee,  so  far  as  distribution  was  made  to  the 
claim  of  Patrick  Kervin,  and  as  to  that  amount  re-distribution  is 
ordered. 


Brooke  v.  New  York,  Lake  Erie  and  Western  Railroad  Co. 

October  5,  1885. 

PRIRCIPAL  AKD  AgENT  —  COMMON  CAKRIKRS  —  BiLLS  OF  LaDINQ  —  LEX  LoCI  CON- 
TRACTUS. 

A  principal  is  bound  by  aU  the  acts  of  his  agent  within  the  scope  of  the  author- 
ity -which  he  holds  him  oat  to  the  world  to  possess  ;  notwithstanding  the  agent 
acts  contrary  to  instructions,  and  this  is  expressly  the  case  with  officers  and 
agents  of  corporations.* 

A  railroad  compamy  employed  A.,  at  a  station  in  New  York  State,  to  act  as 
shipping  clerk,  and  duly  authorized  him  to  issue  bills  of  lading  for  goods  deliv- 
ered to  the  company  for  shipment.  B.,  in  Philadelphia,  received  from  said  sta- 
tion, through  C,  consignments  of  barley,  from  time  to  time,  and  made  advances 
to  C.  on  the  barley  by  accepting  drafts  sent  by  C.  accompanied  by  bills  of  lading 
issued  by  A.  for  tne  railroad  company.  A.,  with  the  connivance  of  C,  issued  a 
fictitious  biU  of  lading  for  a  car  of  barley  never  delivered  to  the  company  and  C. 
sent  the  same,  with  a  draft  to  B.,  who  accepted  the  draft,  on  faith  of  said  bill, 
and  paid  it  at  maturity.  Upon  the-  failure  of  the  barley  to  arrive  B.  brought 
salt  against  the  company  for  his  loss.  Held,  that  defendant  was  estopped  to 
deny  me  validity  of  the  bill  of  lading.     The  fact  that  no  authority  was  given  A. 

*  In  direct  confli<*t  with  the  principal  case  is  BcUt.,  etc,,  R.  Co.  v.  Wilkins,  44  Md. 
tl ;  8.  C,  22  Am.  Rep.  26,  where  it  was  held  that  a  railroad  company  was  not  liable 
^here  a  station  agent,  having  authority  to  sign  bills  of  lading,  fraudulently  signed 
ud  issued  a  bill  of  lading  for  goods  never  received  for  transportation,  and  the  con- 
sgnee  therein  made  advances  on  the  faith  of  such  bill. 
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to  issue  bills  of  lading  without  receiving  the  goods  mentioned  therein,  was 
immaterial.  HM  further,  that  because  the  traasaction  took  place  in  New  York, 
the  law  of  that  State  must  govern  in  determining  defendant's  liability. 

Error  to  common  pleas,  No.  2,  of  Philadelpliia  county. 

Cai^e  by  Nathan  Brooks  against  The  N.  Y.,  L.  E.  &  W.  R  R. 
Co.,  to  recover  for  the  loss  sustained  by  plaintiffs  owing  to  the  issuing 
by  P.  J.  Weiss,  defendant's  shipping  clerk  at  Batavia,  N.  Y.,  of  a 
false  bill  of  lading  and  conspiring  with  F.  C.  Williams,  the  shipper, 
to  forward  the  same  to  plaintiffs  with  a  draft  whicli  plaintiffs  accepted 
and  paid  on  the  strength  of  the  bill  of  lading. 

In  addition  to  the  lacts  as  set  out  in  the  opinion,  the  case  stated,  con- 
tained the  following  provisions:  "That  while  P.  J.  Weiss,  the  ship- 
ping clerk  of  the  defendant,  was  duly  authorized  to  issue  bills  of  Jading 
for  goods  actually  received,  he  had  no  authority  whatever  to  issue  such 
bills  of  lading  without  receiving  the  goods  therein  mentioned 
•  •.''  "  It  is  agreed  that  all  the  statutes  and  decisions  of  the  courts  of 
the  State  of  New  York  shall  form  part  of  this  case  stated      •      •      *." 

If  the  court  found  for  plaintiffs  the  verdict  was  to  be  for  $300.39, 
with  interest.  After  argument  the  court  entered  judgment  for  the 
defendant,  whereupon  the  plaintiffs  took  this  writ  alleging  said  action 
of  the  court. 

William  C,  ffannis,  for  plaintiffs  in  error.  J.  Hodman  Patdj  A. 
Sidney  Biddle  and  George  W.  Biddle^  for  defendant  in  error. 

Stebbktt,  J.  The  facts  upon  which  the  judgment  of  the  court 
below  is  based,  are  all  embodied  in  the  case  stated,  and  therefore  it  is 
unnecessary  to  repeat  them.  In  substance,  however,  the  controlling 
facts  are  these.  Defendant  is  a  common  carrier  corporation,  and  at 
one  of  its  stations  in  the  State  of  New  York,  had  in  its  employ  P.  J. 
Weiss,  as  shipping  clerk,  duly  authorized  to  issue  bills  of  lading  for 
goods  delivered  to  the  company  for  shipment  over  its  line.  Plaintiffs 
as  commission  merchants  in  Philadelphia,  received  over  defendant's 
road,  from  F.  C.  Williams,  of  Batavia,  N.  Y.,  several  consignments  of 
barley  on  which,  from  time  to  time,  they  made  advances,  by  accepting 
and  paving  drafts  drawn  on  them  by  the  consignor  and  attached  to  the 
bills  01  lading  signed  by  Weiss  for  and  on  behalf  of  defendant.  All 
the  bills  of  lading,  except  one,  represented  actual  consignments  of  bar- 
ley ;  but  that  one  was  fictitious,  having  been  fraudulently  issued  by 
Weiss  and  delivered  to  Williams  for  a  car-load  of  barley  never  deliv- 
ered to  defendant  nor  shipped  to  plaintiffs.  These  facts  were,  of 
course,  well  known  to  both  Weiss  and  Williams,  who  conspired  to  com- 
mit the  fraud  of  which  plaintiffs  were  wholly  ignorant.  Williams  made 
a  draft  on  plaintiffs  and  attached  it  to  the  fraudulent  bill  of  lading. 
The  draft  was  duly  presented,  and,  on  the  faith  of  the  bill  of  lading, 
was  paid  by  plaintiffs;  but  of  course  the  pretended  car-load  of  barley 
never  arrived.  Plaintiffs,  who  thus  became  the  innocent  victims  of 
the  fraud  to  the  extent  of  several  hundred  dollars,  claim  that  defend- 
ant, through  whose  shipping  agent  they  were  defrauded,  should  make 
good  the  loss. 

The  claim  appears  to  be  both  reasonable  and  just;  and,  notwith- 
standing the  authorities  cited  in  support  of  the  opposite  view,  we  arc 
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satisfied  it  is  so.  Under  tlie  circnmstances  cited  in  the  case  stated, 
defendant  is  estopped  from  denying  what  it«  accredited  shipping  agent 
asserted  in  the  bill  of  lading  by  which  plaintiffs,  without  any  fault  on 
their  port,  were  misled  to  their  injury. 

A  question  has  been  raised  as  to  whether,  upon  the  facts  presented, 
the  law  of  this  State  or  that  of  New  York  should  govern  in  detern)in- 
ing  defendant's  liability.  We  are  not  prepared  to  admit  there  is  any 
material  difference  between  the  laws  oi  the  two  States,  applicable  to 
the  case,  but  if  there  is,  we  think  it  very  clear  that  the  law  of  New 
York  must  control,  for  the  reason  that  the  transaction  took  place  in 
that  State.  It  is  well  settled  that  whatever  concerns  the  rights  of  par- 
ties, especially  in  matters  of  contract,  is  governed  by  the  lex  loci  con' 
tractuSy  while  the  remedy,  including  whatever  relates  to  the  limitations 
of  actions,  etc,  must  be  determined  by  the  lex  fori.  4  Minor  Inst. 
509,  740 ;  BulgeT  v.  Roche,  11  Pick.  36.  It  is  said  in  the  last 
case,  "  the  authorities,  both  from  the  civil  and  common  law,  concur  in 
fixing  the  rule  that  the  nature,  validity  and  construction  of  contracts 
are  to  be  determined  by  the  law  of  the  place  where  the  contract  is 
made ;  and  all  remedies  for  enforcing  such  contracts  are  regulated  by 
the  law  of  the  place  where  such  remedies  are  pursued."  Applying  that 
as  the  correct  principle,  the  present  case  is  virtually  ruled  by  Armowr 
V.  Michigan  Central  H.  Co.,  65  N.  Y.  Ill ;  S.  C,  22  Am.  Rep.  603. 
The  facts  of  that  case,  as  stated  in  the  opinion  of  the  court,  are  not  distin- 
gnishable  in  principle  from  those  of  the  case  before  us.  Defendant  com- 
pany's shipping  derk  knowing  it  had  not  received  from  or  on  account  of 
Michaels,  any  lard  whatever,  issued  and  delivered  to  him  certain  bills 
of  lading  which  were  attached  by  Michaels  to  his  drafts  on  plaintiffs, 
who  '*  upon  the  .  faith  that  defendant  had  received  and  would  trans- 
port to  the  places  speciiied  in  the  respective  bills,  the  lard  therein  de- 
scribed to  be  in  its  possession,  paid  the  sums  specified  in  the  respective 
drafts  at  the  time  and  in  the  order  in  which  they  were  presented ;  and 
thus  the  question  comes  up  whether  the  defendant  is  not  estopped  from 
setting  up  as  a  defense  to  this  action,  that  its  statements  known  by  its 
agents  at  the  time  of  making  them,  to  be  untrue,  were  in  fact  false, 
and  that  no  lard  whatever  was  received  by  the  railroad  company  for  or 
on  account  of  Michaels.  The  true  answer  to  this  question  is  not  in- 
volved in  doubt.  The  well-recognized  principle  that  a  party  who,  by 
his  admissions,  has  induced  a  third  party  to  act  in  a  particular  manner, 
is  not  permitted  to  deny  the  truth  of  his  admission,  if  the  consequence 
would  be  to  work  an  injury  to  such  third  party,  applies  to  and  governs 
this  case."  Again,  in  another  portion  of  the  opinion,  it  is  said :  *'  Street, 
having  power  to  issue  bills  direct  to  consignees  for  goods  actually  in 
the  possession  of  defendant,  and  the  present  bills  being  in  no  way  dis- 
tinguishable in  form,  from  those  which  were  usually  employed,  he  must, 
as  to  the  plaintiff's  acting  in  good  faith,  be  considered  as  having  the  neces- 
sary authority.  .  .  .  The  representations  in  the  bills  were  made  to 
any  one  who,  in  the  course  of  business,  might  think  fit  to  make  ad- 
vances on  the  faith  of  them.  There  is  thus  present,  every  element 
necessary  to  constitute  a  case  of  estoppel  in  pais,  a  representation 
made  with  the  knowledge  that  it  might  be  acted  on,  and  subsequent 
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action  upon  the  faith  of  it  to  such  an  extent  that  it  would  injure  the 
plaintiffs  if  the  representation  was  not  made  good."  The  language 
thus  employed  in  that  case  may  very  appropriately  be  applied  to  the 
present  one.   . 

The  same  principle  is  recognized  in  Covent/ry^  Sheppard  cSi  Co,  v. 
Great  EoBtem  Railway  Company^  11  Q.  B.  Div.  776,  the  facts 
of  which  were  briefly  these:  The  railroad  company  received  a 
consignment  of  wheat,  and  issued  therefor  a  delivery  order  which 
came  into  the  hands  of  B.,  who  obtained  advances  thereon  from 
plaintiffs.  Shortly  afterward  the  company  issued  a  second  delivery 
order  in  respect  of  the  same  consignment  of  wheat.  The  two  orders 
were  different,  and  such  as  might  be  reasonably  supposed  to  relate  to 
distinct  consignments.  On  the  second  order  B.  obtained  further  ad- 
vances from  plaintiffs,  who  were  under  the  belief  that  the  delivery 
orders  related  to  distinct  consignments.  B.  having  afterward  become 
insolvent,  it  was  held  that  the  company  was  estopped  by  the  negli- 
gence of  its  agent  from  showing  that  the  two  delivery  orders  related 
only  to  one  consignment,  and  that  it  was  liable  to  compensate  plaintiffs 
for  the  loss  sustained  by  them  through  their  advances  to  B. 

It  is  contended  that  inasmuch  as  no  authority,  real  or  apparent,  to 
issue  bills  of  lading  without  receiving  the  goods  mentionea  therein 
had  actually  been  given  by  the  railroad  company  to  Weiss,  it  was  not 
in  any  manner  responsible  for  his  unauthorized  act,  even  as  to  innocent 
third  parties  who  were  misled  and  injured  thereby.  We  cannot  assent 
to  this  proposition.  As  between  principal  and  third  parties,  the  true 
limit  of  the  agent's  authority  to  bind  tne  former  is  the  apparent  au- 
thority with  which  the  agent  is  invested  ;  but,  as  between  the  principal 
and  the  agent,  the  true  limit  is  the  express  authority  of  instruction 
given  to  the  agent.  Evans  Agency  594,  606;  Adams  Express  Co.  v. 
ochlessinger,  75  Penn.  St.  246.  The  principal  is  bound  by  all  the 
acts  of  his  agent  within  the  scope  of  the  authority  which  he  held  him 
out  to  the  world  to  possess,  notwithstanding  the  agent  acted  contrary 
to  instructions ;  and  this  is  expressly  the  case  with  officers  and  agents 
of  corporations.  Since  a  corporation  acts  only  through  agents,  it  is 
bound  by  its  agent's  contracts  when  made  ostensibly  within  the  range 
of  their  office.  One  who  authorizes  another  to  act  for  him  in  a  certain 
class  of  contracts  undertakes  for  the  absence  of  fraud  in  the  agent  act- 
ing within  the  scope  of  his  authority.  Whart.  Cont.,  §§  96,  130,  269. 
The  authority  of  an  agent  to  act  for  and  bind  his  principal  will  be 
implied  from  the  accustomed  performance  by  the  agent  of  acts  of  the 
same  general  character  for  the  principal  with  his  knowledge  and  con- 
sent. Evans  Agency,  193,  note.  These  elementary  principles  are 
founded  on  the  doctrine  that  where  one  of  two  persons  must  suffer  by 
the  act  of  a  third  person,  he  who  has  held  that  pei*son  out  as  worthy 
of  trust  and  confidence,  and  as  having  authority  in  that  matter,  should 
be  bound  by  it.  Evans  Agency,  591.  It  is  conceded  in  this  case  that 
the  company  did  not  authorize  the  issuance  of  bills  of  lading  without 
ro/ceipt  of  the  goods,  but  it  puts  Weiss  in  its  place  to  do  that  class  of 
acts,  and  it  should  be  answerable  for  the  manner  in  which  he  conducted 
himself  within  the  range  of  his  agency.    Public  policy,  as  well  as  the 
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ultimate  good  of  corporations  themselvefl,  requires  that  this  should  be 
the  rule. 

Judgment  reversed,  and  judgment,  on  the  case  stated,  in  favor  of 
plaintils  for  $300.39,  with  interest  from  May  81,  1881,  and  costs. 


Stoks  v.  MoCullotjgh. 

October  6,  1886. 

ABBITRATION  —  BniLDIKO  COKTBACT  —  A WABD — COMPBTENCT  OV  ABBITBATOB. 
A  contract  for  building  a  house  provided  that  in  case  of  dispute  concerning 
the  value  of  extra  work,  "  the  same  should  be  valued  bj  two  oompetei&t  per- 
sons," one  emplojed  bj  each  partj,  who  were  to  choose  a  third,  and  *'  whose 
decision  should  be  binding  on  all  parties."  A  dispute  having  arisen,  the  owner 
chose  as  arbitrator  the  architect  of  the  house.  BM,  that  he  was  competent 
to  act. 

Error  to  common  pleas  of  Blair  county.  This  was  a  scire  facias  on 
a  mechanic's  lien,  filed  by  Wm.  Stoke  &  Go.  against  David  (i.  McOul- 
lough. 

Stoke  &  Co.,  under  a  written  contract,  built  a  dwelling-house  for 
McGulIough.  The  contract  price  was  $4,562.50,  and  the  builders 
claimed  to  have  added  extra  work  to  the  amount  of  $570.95.  After 
completing  the  house  they  filed  a  mechanic's  lien  for  the  aggregate 
amount,  and  subsequently  issued  a  scire  facias  thereon. 

Section  5  of  the  contract  provided  that,  "  should  any  dispute  arise 
respecting  the  true  value  of  extra  work,  or  of  the  work  omitted,  the 
same  shaU  be  valued  by  two  competent  persons,  one  employed  by  the 
owner  and  one  by  the  contractor,  and  those  two  shall  have  power  to 
name  an  umpire,  whose  decision  shall  be  binding  on  all  parties."  Under 
this  section,  arbitrators  and  an  umpire  were  chosen,  who  made  the  fol- 
lowing award : "After  hearing  the  parties,  their  proofs 

and  lul^ations,  in  accordance  with  the  purpose  of  our  appointment, 
we  do  award  in  favor  of  D.  G.  McCullouffh  $59.70 " 

Upon  the  trial  of  the  scire  facias^  whicL  had  been  stayed  pending 
the  arbitration,  the  defendant  McCullough  showed  payment  of  the  con- 
tract price  in  full,  and  offered  the  awwl  of  arbitrators  in  evidence. 
To  this  plaintiffs  objected  on  the  ground  that  Marshall,  the  arbitrator 
chosen  by  McCullough,  was  the  architect  of  the  building,  in  the  employ 
of  McCullough,  and  was,  therefore,  not  competent  to  serve.  The 
court,  however,  admitted  the  award.  Verdict  for  defendant  and  judg- 
ment thereon.  Whereupon  the  plaintiffs  took  this  writ,  assigning  for 
error  the  admission  of  the  award. 

Alexander  cfe  jBerr^  for  plaintiffs  in  error.  A.  V.  Dvody^  for 
defendant  in  error. 

Pee  Curiam.  Marshall  had  no  pecuniary  interest  in  the  work.  The 
fact  that  he  had  been  in  the  employment  of  one  of  the  parties  as  super- 
intendent'of  the  work  did  not  legally  disqualify  him  from  acting  as  an 
arbitrator.  When  the  agreement  permits  each  partv  to  select  an  arbi- 
trator, it  may  fairly  be  assumed  that  each  will  select  a  person  who 
is  friendly  toward  him*.  The  "  true  value "  was  to  be  ascertained 
Vol.  IL—  17 
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by  "  competent  persons."     The  persons  who  valued  the  work  are  not 
snown  to  have  been  incompetent.     The  award  is  regular  on  its  face,  and 
it  is  found  that  they  acted  within  their  jurisdiction,  and  according  to  the 
powers  submitted  to  them. 
Judgment  affirmed. 

Risk's  Appeal. 

Octobers,  1885. 

Will  —  Bequest  to  Widow  —  Apportionment  op  Debts  between  Real  and 
Personal  Estate. 

a  testator  by  his  will  provided:  "  For  my  wife,  Mary  E.  Risk,  to  have  all 
bonds  and  all  the  income  thereof,  and  all  money  now  on  hand,  and  all  the  per- 
sonal property  is  hers."  He  made  no  provision  for  the  payment  of  his  debts, 
funeral  expenses  and  settlement  of  estate,  but  devised  one-half  of  his  real  estate 
to  his  widow,  one- fourth  to  a  brother,  and  made  two  bequests  of  money  out  of  the 
remaining  quarter,  leaving  the  balance,  if  any,  to  his  widow  and  a  brother.  Held, 
that  there  was  nothing  in  the  will  from  which  an  intent  to  relieve  the  personal 
estate  from  the  payment  of  debts  and  expenses  could  be  derived ;  that  said  per- 
sonalty should  have  been  so  applied  in  the  first  instance  and  the  remainder 
thereof  given  to  the  widow. 

The  widow,  as  executrix,  sold  one-fourth  of  the  real  estate,  under  order  ol 
court,  for  the  payment  of  debts  and  expenses,  and  claimed  at  the  audit  of  het 
account  that  the  debts,  legacies  and  expenses  should  be  paid  in  full  from  this 
fund,  thus  relieving  the  personal  property  and  the  real  estate  devised  to  her  from 
these  charges.  The  auditor,  however,  reported  that  said  items  must  be  assessed 
upon  the  real  estate  generally,  and  he  therefore  charged  the  fund  in  the  account- 
ant's hands  with  but  one-fourth  thereof.  Upon  app^  by  the  widow  from  a  de- 
cree affirming  this  report,  Tield,  that  the  court  having  relieved  her  bequest  of 
the  personal  property  from  the  payment  of  the  debts  and  expenses,  and  divided 
the  burden  between  her  and  the  other  beneficiaries  by  charging  the  real  estate 
with  such  payment,  she  had  no  cause  for  complaint. 

The  rule  that  the  widow  is  a  favorite  and  takes  as  a  purchaser  did  not  apply. 

The  legacy  to  the  widow  was  general,  not  specific. 

Walkers  Estate,  8  R.  229,  f^lowed. 

Beed  v.  Beed,  9  Watts,  26,  and  McOlaughUn  v.  MoOlaughUn^^Venn.  St.  ^, 
distinguished. 

Appeal  of  Mary  E.  Risk,  widow  and  executrix  of  James  Risk,  deceased, 
from  a  definitive  decree  of  the  orphans'  court  of  Lancaster  county,  con- 
firming the  report  of  an  auditor  appointed  to  make  distribution  of  a 
fund  in  the  hands  of  the  executrix. 

James  Risk  died  November  9,  1881,  leaving  a  widow,  but  no  chil- 
dren. By  his  will  he  provided  as  follows  :...'*  For  my  wife 
Mary  E.  Kisk,  to  have  all  bonds  and  the  income  thereof  and  all  money 
now  on  hand,  and  all  the  personal  property  is  hers,  the  remaining  real 
estate  is  to  ffo  to  Mary  E.  Risk,  one-half.  Brother  William  Risk  is  to 
have  one-half  of  the  remaining  half  of  the  real  estate.  Samuel  J.  Risk 
is  to  have  $1,000  of  the  remaming.  Robert  B.  Risk  to  have  $100  of 
remaining  half.  If  there  is  any  balance  left,  it  is  to  be  equally  divided 
between  Samuel  J.  Risk  and  Mary  E.  Risk." 

The  widow  elected  to  take  under  the  will,  and  also  to  retain  $300 
exemption,  out  of  the  real  estate.  Upon  her  petition  as  exefcutrix,  the 
orphans'  court  granted  her  an  order  to  sell  one-fourth  of  the  real  estate, 
for  the  purpose  of  paying  the  debts  and  legacies  of  the  decedent.  At 
the  audit  oi  her  account,  the  executrix  claimed  that  oat  of  the  proceeds 
of  this  one-fourth  must  be  paid  the  debts  of  decedent,  the  expenses  of 
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settling  the  estate,  and  her  $300  exemption,  so  as  to  leave  the  personal 
property,  and  the  real  estate  devisea  to  her,  free  from  any  of  these 
charges.  The  auditor  however,  reported  that  the  commissions  and  ex- 
penses of  the  orphans'  court  sale  should  be  paid  out  of  this  fund,  but  that 
the  debts  and  other  expenses  should  be  charged  on  all  the  real  estate, 
and  only  one-fourth  of  them  paid  out  of  the  fund  in  hand.  Exceptions 
to  this  report  were  dismissed  by  the  court  and  a  decree  entered  con- 
firming the  same ;  whereupon  Mrs.  Bisk  took  this  appeal. 

A,  J.  Eberlyy  for  appellant.      WiUicmb  Leaman^  for  appellees. 

Grebn,  J.  It  seems  to  us  this  case  is  ruled  by  Walker^ s  EatcUe^  3  R. 
229.  The  terms  of  the  bequest  to  the  widow  are  practically  identical 
with  the  bequest  to  the  widow  in  that  case.  The  language  of  James 
Bisk's  will  as  to  his  personal  estate  is  as  follows  : 

"For  my  wife  Mary  E.  Risk,  to  have  all  bonds  and  all  the  income 
thereof,  and  all  money  now  on  hand  and  all  the  person^  property  is 
here."  Some  of  the  personal  property  is  mentioned,  but  that,  and  all 
other  personal  property  are  included  under  the  general  words  "  All  the 
pereonal  property  is  hers."  This  is  precisely  what  we  held  of  the  same 
kind  of  a  bequest  in  Walker* 8  Estate,  Then  having  given  all  his  personal 
estate  to  his  widow  he  makes  no  provision  whatever  for  the  payment 
of  his  debts  or  the  expenses  of  his  funeral  or  of  the  settlement  of  his 
estate.  In  the  next  place  he  disposes  of  all  his  real  estate  by  giving 
one-half  of  it  to  his  widow,  one-quarter  to  his  brother  William,  and 
out  of  the  remaining^quarter  he  gives  $1,000  to  Samuel  J.  Risk,  and 
$100  to  Robert  B.  Risk.  If  there  is  any  thing  left  out  of  this  one- 
quarter,  it  is  to  be  equaUy  divided  between  the  widow  and  Samuel  J. 
Kisk.  There  is  absolutely  nothing  in  the  wiU  from  which  an  intent 
can  be  derived  to  relieve  his  personal  estate  of  its  ordinary  duty  of 
paying  debts  and  expenses,  ana  we  can  discover  no  reason,  therefore, 
lor  departing  from  our  ruling  in  Walker* a  Estate^  where  we  held  that 
because  no  such  intent  was  manifest,  the  personal  estate  must  first  be 
applied  to  the  payment  of  debts,  and  gave  the  remainder  only  to  the 
widow. 

In  the  present  case  the  legacies  given  to  the  other  legatees  are  far 
more  specific  than  the  legacies  given  to  the  widow.  The  latter  is 
undoubtedly  general,  and  literally  gives  only  what  is  left  after  debts 
and  expenses  are  paid,  all  of  whicn  we  expressly  decided  in  Walker^a 
Estate.  But  here  tne  decedent's  debts  were  but  a  trifle  less  than  $100. 
The  remainder  of  the  liabilities  are  all  created  after  the  testator's  death. 
Some  of  these  are  the  costs  and  expenses  incurred  in  selling  the  real 
estate  commissions  of  the  accoimtant,  the  $300  claimed  by  the  widow 
out  of  the  real  estate,  and  $197.60  expenses  of  the  audit.  It  is  evi- 
dent that  the  most  of  these  items  ought  to  be  paid  out  of  the  real  estate. 

The  auditor  however,  has  proceeded  upon  the  idea  of  charging  the 
real  estate  with  all  the  debts  and  expenses,  and  as  the  fund  for  distri- 
bution represents  the  proceeds  of  one-fourth  of  the  real  estate,  he 
charges  it  with  one-fourth  of  the  debt  and  expenses.  We  do  not  see 
vhat  fault  the  widow  can  find  with  this.  It  is  in  her  ease,  and  not  to 
her  detriment  that  this  is  done.     She  is  a  devisee  of  one-half  the  real 
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estate,  and  as  such  her  devise  woald  be  chargeable  with  one-half  of  the 
liabilities,  which  it  belongs  particularly  to  the  real  estate  to  discharge. 
But  she  is  legatee  of  all  the  personal  estate,  with  no  expressed  or 
implied  testamentary  intent  that  the  personal  estate  shall  be  relieved  of 
its  duty  to  discharge  all  debts,  funeral  expenses,  medical  charges  and 
its  proportion  of  the  expenses  of  the  settlement.  The  auditor  and 
court  below,  however,  have  relieved  her  personal  legacy  from  that  bur- 
den, and  have  divided  it  between  herseli  and  others  as  devisees  of  the 
real  estate.  Of  this  no  one  complains  but  the  widow,  and  she  has  no 
cause  of  complaint. 

The  rule  that  the  widow  is  a  favorite  and  takes  as  a  purchaser,  and 
is  to  be  preferred  in  certain  contingencies,  is  undoubtedlv  correct,  but 
it  has  no  application  here.  In  McOlaugJdm  v.  McOlaugJdin^  24  Penn. 
St.  20,  where  it  was  applied, the  l^acy  to  the  widow  was  specific,  carrying 
the  furniture  and  the  personal  chattels,  but  not  the  securities  and  per- 
sonal estate  generally,  and,  of  course,  in  such  a  case  the  latter  are  nrst 
applicable  to  the  payment  of  debts  and  expenses.  The  case  of  Reed 
V.  Reed^  9  Watts,  263,  is  equally  inapplicable.  No  question  of  abate- 
ment for  payment  of  debts  arose.  The  widow  and  others  were  legatees 
of  sums  cnarged  upon  real  estate,  and  the  proceeds  of  the  real  estate 
were  not  enough  to  pay  all  the  legacies  in  full.  We  held  that  the  widow 
was  a  preferred  legatee  as  between  herself  and  others  of  the  same  grade, 
and  must  be  paid  in  full  first,  and  that  whatever  abatement  was  required, 
must  be  suffered  by  the  other  legatees.  Here  the  situation  is  entirely 
diflerent.  No  abatement  is  required  for  payment  of  debts.  The  estate 
is  amply  sufficient  for  that  purpose.  Tne  legacy  to  the  widow  is  not 
specific,  and  no  intent  expressed  or  can  be  implied  that  she  shall  take 
tne  whole  of  the  personal  estate  divested  of  its  liability  for  debts  and 
expenses.  But  nevertheless,  it  is  practically  given  to  her  by  a  decision, 
which  puts  all  the  debts  and  all  the  expenses  upon  the  whole  of  the  real 
estate.  The  case  presents  really  only  a  question  of  the  apportionment 
of  debts  and  expenses  between  real  and  personal  funds.  There  is  no 
question  of  abatement  of  legacies  as  between  each  other.  There  is 
enough  to  pay  all  the  legatees  in  full.  The  record  exhibits  only  an 
effort  by  one  legatee  to  increase  her  legacv,  or  devise  rather,  by  impos- 
ing upon  the  other  devisees,  a  duty  which  does  not  belong  to  them  — 
that  is,  a  duty  to  pay  certain  charges  which  are  properly  payable  out 
of  the  whole  of  the  fund,  and  not  out  of  a  part  of  it.  The  widow 
claims  that  one-fourth  of  the  real  estate  shall  pay  the  whole  of  the 
charges.  But  there  is  nothing  in  the  will  indicative  of  such  an  intent, 
and  as  the  charges  are  common  to  the  whole  of  the  real  estate,  in  so  far 
as  they  affect  it  all,  they  are  properly  payable  out  of  the  whole,  and  not 
out  of  a  part  exclusively.  In  so  far  as  the  debts  and  expenses,  which  are 
properly  payable  out  of  the  personal  estate,  are  imposed  upon  the  real, 
the  widow  is  favored  by  the  decision  of  the  court  below,  and  has  no 
cause  of  complaint,  and  the  other  devisees  make  no  complaint.  In 
these  circumstances  there  is  nothing  to  justify  a  reversal  of  the  decree 
of  the  court  below. 

Decree  affirmed,  and  appeal  dismissed  at  the  cost  of  the  appellant. 
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SUPREME  JUDICIAL  COURT  OF  MAINE. 


BiSMINGHAH  V»   liBBAV. 

October  15,  1885. 

Will  —  Devibb  —  Condition  Subsequrnt. 

A  testator  devised  his  farm  to  liis  wife  for  life,  "  the  said  real  estate  to  go  to 
M.  at  her  death,  if  any  remains,  providing  M.  maintains  and  provides  for  her 
decently  from  the  farm  or  otherwise;  and  providing  the  said  M.  fails  to  provide 
for  her,  then  she  is  empowered  to  call  on  selectmen  to  provide  for  her  in  her  own 
house."  The  will  also  provided  that  M.  be  allowed  to  use  the  place  for  the  pur- 
pose of  Tnftintaining  hlmself  and  the  widow  of  the  testator  bj  farming  the  same. 
Bdd^  that  M.  took  upon  a  condition  subsequent;  and  that  M.  having  failed  to 
perform  the  condition,  the  heirs  of  the  devisor  had  the  right  to  create  a  forfeit- 
are  by  an  entry  therefor,  although  tiie  will  contained  no  clause  to  that  purport. 

FoRFBrruKB  —  Equitt  well  not  enforce. 

A  forfeiture  for  breach  of  a  condition  subsequent  cannot  be  enforced  in  equity. 

Pleading  —  Amendment  —  Matter  Subsequent  —  Supplemental  Bill. 

An  amendment  will  not  be  allowed  to  incorporate  any  thing  into  the  bill  which 
arose  after  the  commencement  of  the  suit.  This  must  be  done  by  a  supple- 
mental bill,  and  that  will  not  be  allowed  when  there  was  no  cause  of  action  at 
the  time  the  original  bill  was  filed. 

The  plaintifEs  claim  title  as  heirs  of  James  McDermott,  and  the 
defendant  claims  under  the  will  of  the  same  McDermott  through  John 
Mehan.    The  following  are  the  essential  provisions  of  the  will : 

^^  Article  1.  I  will  that  after  the  payment  of  my  just  debts,  I  give 
and  bequeath  to  my  wife,  Catherine  McDermott,  all  the  personal  prop- 
erty of  every  name  and  description  that  I  may  own  and  possess  at  the 
time  of  my  decease,  said  Catherine  to  nse  a  certain  portion  of  the  same 
for  putting  a  headstone  at  my  ^veand  defraying  my  funeral  expenses. 

^^Artide  2. 1  give  and  devise  to  my  wife  Catherine  all  the  real  estate 
that  I  may  die  seized  of,  to  hold  the  same  during  her  life  for  her  main- 
tenance, but  not  to  sell  the  same,  the  said  real  estate  to  ^o  to  John 
Mehan  at  her  death,  if  any  remains,  providing  the  said  Mehan  main- 
tains and  provides  for  the  said  Catherine  decently  from  the  proceeds  of 
the  farm  or  otherwise ;  and  providing  the  said  Mehan  fails  to  provide 
for  the  said  Catherine,  then  tne  said  Catherine  is  empowered  to  call  on 
the  selectmen  to  provide  for  her  in  her  own  house. 

"  Article  3.  I  give  and  devise  to  my  wife  Catherine  one-half  of  the 
lower  part  of  my  dwelling-house,  west  side,  during  her  natural  life,  the 
other  half  of  said  house  to  be  used  by  John  Mehan,  if  he  wishes,  but 
not  to  sub-let. 

"  Article  4.  I  will  that  the  said  Mehan  be  allowed  to  use  the  place 
for  the  purpose  of  maintaining  himself  and  my  wife  by  farming  the 
same;  the  said  Mehan  to  put  a  headstone  at  said  Cathenne's  grave,  and 
if  Mehan  fails  tt>  do  so,  I  vml  that  the  selectmen  do  so  from  the  proceeds 
of  the  estate." 

Banrker^  FMadBjBorA:^,  for  plaintiffs.  <7A6W.  P.  5i^^on,  for  defend- 
ant 

YiBGW,  J.  It  has  already  been  adjudged  that  the  testator's  widow 
took  a  life  estate  in  the  farm  of  which  he  died  seized.    76  Me.  482. 
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And  now,  npon  careful  consideration  of  all  the  terms  of  the  will,  we 
have  conclud^  that  the  devise  to  Mehan  was  npon  condition.  It  is 
very  plain  that  the  testator  did  not  intend  that  he  should  take  an  abso- 
lute fee  by  implication  in  the  remainder  with  a  charge  upon  him  per- 
sonally to  support  the  life-tenant;  nor  a  life  estate  in  the  remainder 
with  a  life  charge  upon  the  estate  devised  — McLellcm  v.  Turner^  15  Me. 
438,  and  cases  there  cited ;  3  Greenl.  Cruise,  283-4,  and  cases  in  note  ; 
Toft  V.  Morae^  4  Mete.  623 ;  Oardner  v.  Gardner^  3  Mason,  179,  2o7 
—  for  only  "  what  remains  at  her  death  "  is  devised  to  him. 

Was  it  a  condition  precedent  or  efubsequent  ?  As  there  are  no  techni- 
cal words  which  distinguish  them  —  4  Kent,  125  —  whether  it  bo  one  or 
.  the  other  depends  upon  whether  the  testator  intended  that  a  compliance 
with  the  requisition  annexed  to  the  estate  devised  should  be  a  condition 
of  its  acquisition  or  merely  of  its  retention.  2  Jarm.  Wills  (R.  &  T. 
ed.),  609. 

It  cannot  be  deemed  a  condition  precedent,  because  Mehan  is  author- 
ized by  the  express  terms  of  the  will  to  provide  for  the  life  tenant 
*'  from  the  proceeds  of  the  farm."  And  wnile  "  proceeds  "  may  mean 
"  produce  "  or  "  income,"  it  also  signifies  "  money  or  other  articles  of 
value  obtained  from  the  sale  of  the  property,"  Web.  Diet.;  and  the  tes- 
tator must  have  intended  to  use  it  in  the  latter  sense,  inasmuch  as  the 
real  estate  was  to  go  to  Mehan  at  the  widow's  death,  "  if  any  remained," 
and  he  could  not  sell  any  of  it  for  her  support  unless  he  had  a  lease,  at 
least  a  title  on  condition  subsequent. 

The  devise  to  him,  together  with  the  next  succeeding  provision  that 
in  case  he  failed  "  to  provide  for  "  her,  then  she  "  is  empowered  to  call 
on  the  selectmen,"  etc.,  cannot  be  considered  a  conditional  limitation, 
as  in  Steams  v.  Oodfrey^  16  Me.  158,  and  BratUs  So.  Church  v. 
Chant,  3  Gray,  143,  because  the  limitation  over  is  too  indefinite,  no 
third  person  being  named.     4  Kent,  127. 

Considering  the  whole  will  together,  we  are  of  opinion  that  the 
devise  to  Mehan  was  upon  condition  subsequent.  Stark  v.  Smilevj  25 
Me.  201;  Ma/rwick  v.  Andi^ews^  id.  525;  Thomas  v.  Record,  47 
id.  500. 

Mehan  having  failed  to  perform  the  condition,  the  heirs  of  the 
devisor  had  the  right  to  create  a  forfeiture  by  an  entry  therefor, 
although  there  was  no  abuse  clause  in  the  will  to  that  purport.  Thomas 
V.  Record,  supra  ;  4  Kent,  123.  But  no  such  entry  was  made  before 
this  suit  was  commenced.  And  while  equity  will,  under  well-recog* 
nlzed  circumstances,  relieve  a  party  from  a  forfeiture,  a  court  of  equity 
does  not  lend  its  aid  to  divest  an  estate  for  a  breach  of  a  condition  sub* 
sequent,  and  thereby  enforce  a  forfeiture,  4  Kent,  131 ;  Story  Eq., 
§  1319  ;  Smith  v.  JeweU,  40  N.  H.  534. 

Moreover,  the  title  passed  to  Mehan,  subject  only  tofbe  defeated  on 
breach  of  the  condition ;  and  until  an  entry  for  the  breach,  it  remained 
in  him  as  if  no  condition  ever  existed.  The  complainants  therefore, 
at  the  commencement  of  this  suit,  placed  themselves  in  the  attitude  of 
praying  for  the  removal  of  a  cloud  from  a  title  which  they  did  not  hold 
Dy  the  cancellation  of  a  mortgage  upon  a  farm  of  which  they  had  no 
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poGsession.  West  v.  ScAnebly,  64  111.  523 ;  Story  Eq.,  §  700,  note  4 ; 
Pom.  Eq.,  §  1399,  note  4. 

Bat  since  the  filing  of  their  bill,  viz.,  on  June  1,  1886,  the  plaintife 
made  an  entry  for  breach  of  the  condition,  and  they  have  amended  their 
bill  accordingly.  In  the  absence  of  any  statutory  provision  or  general 
role  of  court  authorizing  it,  an  original  bill  cannot  be  amended  by  incor- 
poratinff  therein  any  ming  which  arose  subsequent  to  the  commence- 
ment of  the  snit ;  it  can  only  be  done  by  a  supplemental  bill.  Stafford 
V.  Howlettj  1  Paige,  200 ;  Campbell  v.  Bovme^  5  id.  34 ;  Downer  v. 
WiUoUy  33  Vt  1.  Moreover,  generally,  matters  which  have  occurred 
since  the  filing  of  the  original  bill,  and  which  are  material  to  perfect 
the  plaintiff's  case,  may  be  introduced  into  the  record  by  supplemental 
bin.  Oreerdeaf  v.  Queen,  1  Pet.  148  ;  Candler  v.  PeUit,  1  Paige,  168 ; 
PvMh  V.  Antnony,  10  Allen,  470.  But  in  the  language  of  the  court 
of  the  last-named  case,  "  we  know  of  no  case  that  goes  so  far  as  to 
authorize  a  par^,  who  has  no  cause  of  action  at  the  time  of  filing  his 
original  bill,  to  nle  a  supplemental  bill,  in  order  to  maintain  his  suit  upon 
a  cause  of  action  that  accrued  after  the  original  bill  was  filed,  even 
though  it  arose  out  of  tiie  same  transaction  that  was  the  subject  of  the 
original  bill." 

Neither  does  Chan.  Eule  XXXIX  authorize  this  new  fact  of  entry 
to  be  brought  into  the  record  by  way  of  amendment,  inasmuch  as  the 
^'cux^umstances  of  the  case  are  not  such  as  to  require  a  supplemental 
bill" 

Nor  does  the  last  clause  of  Rev.  Stat.,  chap.  77,  §  IJ,  allow  an  event 
which  occurred  since  the  filing  of  the  bill  to  be  engrafted  therein  by 
amendment  or  reforming  the  bUl.  A  statute  intended  to  make  such  a 
radical  change  in  the  practice  should  be  express  and  plain  in  its  terms. 

Our  opinion,  therefore,  is  that  a  new  bill  is  essential.  And  now  that 
the  complainants  are  in  possession  thev  cannot  try  the  title  by  writ  of 
entry,  but  may  maintain  a  proper  bill  to  remove  the  cloud  from  it  — 
Davis  V.  BostoTiy  129  Mass.  379  —  especially  since  they  have  revested 
the  title  in  themselves  by  an  entry  for  breach  on  the  part  of  Mehan. 

Bill  dismissed,  with  costs. 

Petebs,  Ch.  J.,  Danforth,  Fostbb  and  Hasesll,  J  J.,  concurred. 
Emery,  J.,  concurred  in  the  result,  but  thought  the  proper  remedy  was 
under  Eev.  Stat.,  chap.  104,  §§  47  and  48. 

43 
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SUPREME  COURT  OF  NEW  HAMPSHIRE. 


Wheeler  v.  Tbadebs'  Iitb.  Co. 
July  81,  1885. 

Insurance— Parol  Evbdbncb. 

In  an  action  upon  a  policy  of  Insurance  on  a  "  woolen  mill  and  contents  "  parol 
evidence  is  admissible  to  snow  what  the  contents  were. 
Same— Waiver  OF  Conditions. 

An  insurance  company  which  issues  to  a  manufacturer  of  woolen  goods  a 
policy  upon  his  woolen  mill  and  contents,  knowing  that  naphtha  is  necessarily  used 
in  the  business,  waives  a  printed  condition  of  the  policy  that  it  shall  be  void  if 
the  assured  uses  naphtha,  and  is  estopped  after  a  loss  from  setting  up  its  use  to 
defeat  a  recovery  on  the  policy. 

AsstimpsU  on  a  policy  of  insurance.  The  jury  in  answer  to  written 
questions  submitted  to  them  bv  the  court,  made  several  special  findings 
of  fact,  upon  the  return  of  wnich  both  parties  moved  for  judgment. 
Those  finaings,  as  well  as  the  exceptions  taken  by  the  defendant  at  the 
trial,  are  stated  in  the  opinion.  ^ 

8a/nmd  C.  Eastman^  for  defendant.  Ma/rston  <6  Easton^  Frink  c& 
BatcheldeTy  for  plaintiff. 

Bingham,  J.  The  motion  for  a  nonsuit  for  want  of  sufficient  evi- 
dence to  wai3unt  a  finding  of  the  facts  claimed  by  the  plaintiff  was 
properly  overroled.  Evidence  was  introduced  on  each  point,  from 
several  witnesses,  tending  to  show  the  facts  as  claimed  by  him,  and  it 
cannot  be  said,  as  a  matter  of  law,  that  the  plaintiff  was  not  entitled  to 
have  the  evidence  submitted  to  the  jury.  Paine  v.  Railroad^  58  N. 
H.  611. 

The  motion  for  a  nonsuit,  because  the  facts  appearing  in  the  plaintiff's 
opening  and  proof  did  not  make  a  ground  of  recovery,  and  the  motion  for 
a  verdict,  raise  essentially  the  same  questions.  The  facts  were  in  sub- 
stance, that  the  action  was  assumpsit  on  a  fire  insurance  policy,  which 
was  made  by  writing,  in  a  printed  blank,  that  the  defendants  insured 
the  plaintiffs  woolen  mill  and  contents  in  Salem,  New  Hampshire, 
against  a  loss  by  fire  for  one  year.  In  the  printed  part  of  the  policy 
was  a  stipulation  that  if  the  assured  should  keep  or  use  naphtha,  without 
permission  in  the  policy,  it  should  be  void  and  the  insurance  cease. 
The  plaintiff,  within  the  year,  used  naphtha  for  killing  moths,  and  after 
its  use,  through  a  fire  not  occasioned  by  it,  the  mill  and  its  contents 
were  burned.  The  plaintiff  was  a  woolen  manufacturer,  doing  business 
in  the  mill  at  the  time  of  the  insurance  and  loss,  and  the  use  of  naphtha 
in  the  manufacture  of  woolen  goods  was  necessary  and  customary,  and 
the  defendant  knew  of  the  usage.  Its  use  for  killing  moths  was  neces- 
sary in  manufacturing  his  ^ood3  and  protecting  his  mill,  and  such  use 
was  customary  among  woolen  manufacturers. 

It  is  claimed  that  parol  evidence  was  not  admissible  to  show  what 
constituted  the  contents  of  the  mill. 

It  does  not  appear  that  this  objection  was  specifically  taken  at  the 
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trial  except  as  it  may  be  indaded  in  the  one  that  there  was  no  sufficient 
evidence  to  warrant  the  finding  of  tlie  facts  claimed. 

The  question,  however,  has  been  considered  without  reference  to  the 
form  of  the  exception.  It  has  no  reference  to  the  prohibitory  cltftise 
of  the  policy,  but  relates  entirely  to  the  admissibility  of  the  parol  evi- 
dence. 

The  contents  of  the  mill  were  insured,  but  if  no  resort  to  parol  evi- 
dence can  be  had  to  ascertain  what  they  were,  this  part  of  the  insurance 
may  be  void  for  uncertainty.  "Woolen  mill  and  contents"  is  a  gen- 
eral description  which  refers  to  extrinsic  objects  and  circumstances  that 
make  it  necessary  to  resort  to  parol  evidence  to  prove  the  existence  of 
the  facts  by  which  alone  the  property  insured  can  be  ascertained  and 
identified.  Such  evidence  is  coim)etent  to  enable  an  application  of  the 
policy  to  its  subject-matter.  Oe7*rish  v.  Toime^  3  Gray,  82,  88; 
Woods  V.  Satoinj  4  id.  322 ;  1  GreenL  Ev.,  §§  286,  287,  288 ;  Webster 
V.  Atkinson,  4  N.  H.  21,  24 ;  jBeU  v.  Woodwwrd,  46  id.  315,  335 ; 
Steimhach  v.  Compamy,  54  N.  Y.  90 ;  Ba/mum  v.  Compomyy  97  id. 
188,  192. 

The  evidence  being  properly  admitted,  it  could  be  used  for  all  legit- 
imate purposes  in  the  case,  and  the  plaintiff  claims  that  its  effect  is  not 
to  be  limited  to  a  mere  enumeration  or  identification  of  the  property 
insured,  but  is  also  to  be  used  to  aid  in  the  construction  of  the  policy 
in  determining  what  comes  within  its  true  meaning,  as  understood  and 
intended  by  tne  parties  to  it. 

It  appears  by  parol  that  the  plaintiff  was  a  woolen  manufacturer, 
and  at  tne  date  of  the  policy,  insuring  the  mill  and  its  contents  for  one 
year,  he  was  operating  the  mill  in  manufacturing  a  stock  of  wool  into 
woolen  goods,  with  the  intention  that  the  same  would  not  continue 
dnrin^  the  year.  The  jury  has  found  that  the  use  of  naphtha  in  the 
manufacture  of  woolen  goods  was  necessary  and  customary,  and  that 
the  defendant  knew  of  the  custom ;  that  its  use  for  killing  moths  by 
the  plaintiff  was  necessary  in  his  business  and  was  customary  among 
manufacturers  of  woolen  goods. 

The  fair  construction  of  this  branch  of  the  policy  is  that  the  unman- 
ufactured material,  both  before  and  during  the  process  of  manufacture, 
with  the  necessary  articles  customary  in  the  process,  and  the  cloths 
when  manufactured  into  such  articles  as  were  necessarily  and  custom- 
arily used  in  the  preservation  of  the  material,  and  manufactured  goods 
were  included  in  the  description  as  they  might  exist  at  any  time  in  the 
jrear,  when  a  loss  might  occur.  In  fact,  it  might  well  be  said  to  be  an 
msm'ance  of  the  milland  contents  to  be  used  in  manufacturing  woolen 
^oods  in  the  customary  manner  for  one  year.  This  was  the  apparent 
mtention  of  the  parties.  The  plaintiff  had  a  woolen  mill  which  he  was 
operating,  that  he  was  intending  to  operate  for  the  next  year  apd  de- 
sired to  get  it  and  his  stock  insured.  The  defendant  was  an  insurance 
company,  soliciting  patronage  for  the  profit  to  be  derived  from  the 
premiums.  Now  what  was  the  understanding  and  intention  of  the 
parties  in  the  description  of  the  property  in  the  policy  ?  We  think  it 
was  as  above  stated.  In  construing  written  instruments,  the  intention 
of  the  parties  is  sought,  and  to  ascertain  that  intention,  regard  may  be 
Vol.  n.— 18 
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had  to  the  nature  of  the  instrument  itself,  the  situation  of  the  parties 
executing  it  and  the  purpose  they  had  in  view,  Corwin  v.  Hoody  58 
N.  H.  4<)1 ;  Houghton  v.  PatteSy  id.  326 ;  Bradley  v.  Steam  Packet 
Ci>.;i3  Pet.  89,  98  \  Swain  v.  SaUmarsh,  54  K  K.  9,  16. 

There  is  no  material  diflference  of  principle  in  the  rules  of  interpre- 
tation between  mills  and  contracts  except  wnat  naturally  arises  from  the 
different  circumstances  of  the  parties.  The  object  in  both  cases  is  to 
discover  the  intention,  and  the  court  may  in  either  case  put  itself  in 
the  place  of  the  parties  and  see  how  the  terms  of  the  instrument 
affect  its  subject-matter,  1  Greenl.  Ev.,  §  287.  The  interpretation  of 
a  mill  is  the  ascertainment  of  the  testator  s  intention.  Brovm  v.  Bart- 
leU,  58  N.  H.  511 ;  KimbaU  v.  Lamaster^  60  id.  264. 

The  written  description  in  the  policy  was  suflScient  to  insure  the 
contents  of  the  mill,  including  the  necessary  articles  customariljr  used 
in  manufacturing  and  preserving  the  stock,  when  interpreted  m  the 
light  of  the  circumstances  surrounding  its  execution.  But  it  is  said 
that,  in  the  printed  part  of  the  policy,  the  use  of  naphtha  is  expressly 
prohibited,  and  that  the  policy  is  to  cease  and  become  void  in  case  of 
its  use  without  written  permission  in  the  policy.  This  claim  makes  it 
necessary  to  examine  the  policy  further  and  find  the  meaning  and  in- 
tention of  the  parties,  as  expressed  in  both  the  written  and  printed 
Earts  of  it,  as  to  the  use  of  naphtha.  It  is  admitted  that  the  plaintiff 
as  been  guilty  of  no  fraud  or  bad  faith,  and  it  is  not  to  be  presumed 
that  the  defendant  was,  but  on  the  contrary,  it  may  be  assumed  that 
both  parties  acted  in  good  faith  to  perfect  an  honest  practical  insurance 
of  the  property  as  it  existed,  ana  was  operated.  The  loss  was  not 
occasioned  by  the  use  of  naphtha,  but  from  other  causes,  so  that  this 
branch  of  the  defense  is  purely  te^^hnical,  an  attempt  to  avoid  an  hon- 
est loss  for  a  claimed  violation  of  the  policy  that  has  done  the  defend- 
ant no  harm.  The  jury  has  found  that  at  the  time  of  the  insurance 
and  loss,  the  use  of  naphtha  in  woolen  mills  for  the  manufacture  of  such 
goods  as  the  plaintiff  was  making  was  necessary  and  usual  and  that  the 
defendant  knew  of  this  usage. 

This  being  true,  under  the  present  claim  of  the  defendant,  the  policy 
was  substantially  worthless  to  the  plaintiff,  he  paid  the  premium  for 
nothing  and  the  defendant  received  it  for  nothing.  Tne  defendant 
understood  it  was  the  plaintiff's  purpose  to  continue  the  business  of 
manufacturing,  and  knew,  if  he  did,  he  most  necessarily  use  naphtha, 
and  as  necessarily  avoid  the  policy.  This  shows,  if  the  present  claim  is 
the  correct  one,  that  the  defendant  was  not  acting  in  good  faith  at  the 
time  it  insured  the  plaintiff,  for  it  is  fair  to  assume  that  he  supposed  he 
paid  the  premium  for  a  valuable  and  not  a  worthless  insurance.  It 
was  not  unlike  a  grant  with  a  reservation  of  all  that  was  granted.  It 
was  a  policy  with  a  condition  that  he  would  necessarily  avoid  it  the 
moment  the  assured  received  it,  unless  he  ceased  the  business  of  manu- 
facturing in  the  mill.  When  the  insurer  names  the  premium  for 
which  he  will  insure  property  employed  in  any  trade  or  business  it  is 
presumed  that  he  has  in  mind  the  nature  of  the  understanding  and  the 
usual  methods  of  doing  the  business,  and,  if  he  does  not  know  it,  it  is 
his  duty  to  inform  himself,  and  he  takes  the  risk  on  the  understanding 
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that  what  is  usual  or  necessary  will  be  done.  Pdh/  v.  Company^ 
1  Burr.  341,  348;  ^oble  v.  Kennoway^  2  Doug.  510,  512;  Company 
7.  Company^  11  How.  108;  Steinbach  v.  Company^  54  N.  Y.  90,  95; 
Harper  y.  Company^  17  id.  194,  197,  198. 

In  this  case  tHe  defendant's  knowledge  that  the  use  of  naphtha  was  a 
neceesity  in  the  plaintifTs  business  does  not  depend  upon  presumption, 
but  is  found  as  a  fact  by  the  jury. 

The  blank  policy  in  which  the  insurance  was  written  co(itained  many 
conditions  upon  which  it  was  to  become  void.  Among  them  was  the 
one  in  question.  These  were  for  the  benefit  of  the  defendant,  placed 
there  before  the  negotiation  commenced  for  the  insurance,  and  no  spe- 
cial consideration  appears  to  have  been  given  them,  further  than  the 
filling  of  the  blank  with  language  which  placed  an  insurance  on  property 
entirely  inconsistent  with  the  printed  prohibition  and  which,  if  the  pro- 
hibition was  intended  by  the  parties  to  remain  in  force,  rendered  the 
policy  worthless.  The  written  special  description  of  the  particular 
subject-matter,  wherever  inconsistent  with  special  clauses,  must  con- 
trol. May  Insurance,  §  239.  It  has  been  decided  in  this  State, 
that  if  the  insurer  has  knowledge,  at  the  time  of  the  insurance,  of  the 
true  state  of  the  assured's  title,  it  is  a  waiver  of  the  condition  in  the 
policy  making  an  inaccurate  statement  of  the  title  an  avoidance  of  the 
policy.  Thompson  v.  WUliamSy  58  N.  H.  248 ;  Pierce  v.  Company^  50 
id.  297,  300,  302  ;  Ma^ahaU  v.  Company,  27  id.  157, 168 ;  Vamer  v. 
Company^  53  id.  539 ;  Company  v.  OoodaU,  29  td.  182,  184,  196. 
(JampbdL  v.  Compojiy^  37  id.  35,  was  a^sumpavt  on  a  policy  of  insur- 
ance. The  property  insured  was  in  a  building,  in  another  part  of 
which  a  small  steam  boiler  was  used.  The  application,  did  not  state 
this;  if  it  had,  the  rules  of  the  company  would  have  prohibited  the 
policy.  It  appeared  that  the  company  hiad  no  knowledge  of  the  boiler, 
and  it  was  held  to  be  estopped  from  taking  advantage  of  the  defect  in 
the  application.  Barnes  v.  Company^  45  N.  H.  21,  23 ;  Appleton  v. 
Company,  59  id.  641,  544 ;  S.  (I,  47  Am.  Rep.  220. 

The  doctrine  of  waiver  as  asserted  to  avoid  me  strict  enforcement  of 
conditions  contained  in  contracts  is  only  another  name  for  the  doctrine 
of  estoppel.  Appleton  v.  Company ,  st^ra^  545, 546 ;  Sadley  v.  Com- 
/wwiv,55N.  H.  110. 

(hmpcmyY.  MoCrea,  8  Lea,  513 ;  41  Am.  Rep.  647,  was  an  action 
on  a  fire  insurance  policy,  on  a  distillery,  which  provided  that  it  should 
be  void  if  the  distillery  should  be  run  at  night,  and  that  "  the  use  of 
general  terms  or  any  thing  less  than  a  distinct  specific  agreement,  clearly 
expressed  and  indorsed  on  this  policy,  shall  not  be  construed  as  a  waiver 
of  any  printed  or  written  condition  or  restriction  herein."  It  was 
admitted  that  the  distillery  had  always  been  run  at  night,  and  was  so 
run  before,  at  the  time  of,  and  after  the  issuance  of  the  policy,  to  the 
knowledge  of  the  general  agent  of  the  company  who  delivered  it,  and 
it  was  held  a  waiver  of  the  condition.  This  is  a  recent  case,  in  which 
many  authorities  are  cited,  classified  and  ably  discussed.  And  it 
appeared  in  this  case  that  at  the  time  of  the  insurance  the  defendant 
Imew  the  use  to  be  not  only  necessary,  but  customary. 

It  seems  to  be  well  settled  that  the  execution  of  a  policy  of  insurance 
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with  full  knowledge  of  existing  facts,  which,  by  its  condition,  render 
it  void,  is  a  waiver  of  the  conditions,  because  otherwise  it  would  be  a 
fraud.  Van  Schoick  v.  Compcmy^  68  K.  Y.  434 ;  Bemiett  v.  Com- 
pany^ 81  id.  273  ;  S.  C,  87  Am.  Kep.  501 ;  Woodruff  v.  Compa/ny^ 
83  N.  Y.  133 ;  Company  v.  Crane,  16  Md.  269. 

In  this  State,  upon  substantially  the  same  principle,  a  policy  con- 
ditioned to  be  void  if  the  facts  material  to  the  risk  are  not  correctly 
stated  in  the  application,  is  not  rendered  void  bv  the  omission  or  mis- 
statement, without  fraud,  of  facts  known  to  tlie  insurer.  In  other 
words,  the  issue  of  the  policy  with  knowledge  of  the  facts  is  waiver  of 
the  condition. 

The  insurance  of  the  plaintiflf's  property,  with  a  knowledge  of  the 
necessary  use  of  naphtha,  was  so  utterly  inconsistent  with  the  condition 
against  its  use,  that  an  intention  to  waive  the  condition  must  be  pre- 
sumed. To  permit  the  defendant  after  a  loss  to  set  up  the  condition 
which,  by  issuing  the  policy,  it  induced  the  plaintiff  to  believe  was 
waived,  would  be  permitting  a  fraud.  There  is  no  reason  why  the 
doctrine  of  estoppel  should  not  be  applied.  Horn  v.  Cole^  51  In.  H. 
287 ;  Drew  v.  JKHmbally  43  id.  285.  It  may  be  said  that  this  doctrine 
denies  to  insurance  companies  the  riffht  to  impose  the  conditions  on 
which  they  will  assume  risks.  This  is  a  mistake.  It  is  founded  upon 
the  rules  of  fair  dealing  and  sound  morality,  and  is  in  harmony  with 
a  healthy  public  policy.  It  simply  provides  that  companies,  u  they 
desire  to  impose  conditions  upon  the  assured  that  are  inconsistent  with 
usages,  incidents  or  nature  of  the  risk,  and  the  company's  knowledge 
thereof,  t&ey  must  do  so  in  clear  and  unmistakable  terms,  so  that  the 
assured  shall  not  be  misled  or  deceived  as  to  the  character  of  the  con- 
tract or  the  protection  it  affords,  or  bound  by  inferences  from  the  put- 
ting together  of  blind  detached  parts  of  the  contract  which  he  never 
in  fact  heard  of  and  rightfully  supposed  the  contrary  thereof  to  be 
true.     Delancey  v.  Company^  62  N.  H.  581,  687. 

There  are  authorities  to  the  contrary  of  this  rule — Comva/ny  v.  Kroeg- 
her^  24  Am.  Hep.,  note^  153,  154  —  but  the  great  wei^t  of  authority 
sustains  the  view  here  taken.  Ward  Ins.  338.  The  following  are 
some  of  the  many  authorities  bearing  on  this  branch  of  the  case. 
May  Ins.,  §§  239,  240,  241 ;  Wood  Ins.  839,  840 ;  Carlin  v.  Company^ 
57  Md.  515 ;  S.  0.,  40  Am.  Kep.  440, 445  ;  Company  v.  McLaughtiny  53 
Penn.  St.  486 ;  Company  v.  Lewis ^  30  Mich.  41 ;  Moliere  v.  Company ^ 
5  Rawle,  342 ;  Company  v.  Bruner^  23  Penn.  St.  50 ;  Ayrea  v.  Com^- 
pany^  21  Iowa,  185 ;  Company^.  JoneSy  62  111.  458 ;  Company  v.  ScheUj 
29  Penn.  St.  31 ;  15  Am.  L.  Rev.  763  ;  3  Stark.  Ev.  1021,  1033, 1037 ; 
Compcmy  v.  Kinniers^  28  Gratt.  88  ;  Raihhone  v.  Compamy^  31  Conn. 
193,  194 ;  Harper  v.  Company^  17  N.  Y.  194 ;  Bryant  v.  Company^ 
id.  200 ;  Harper  v.  Company^  22  id.  441 ;  Sail  v.  Company,  58  id. 
292 ;  Buchami/n  v.  Company ,  61  id.  26 ;  Moore  v.  Company j  29  Me. 
97,  101 ;  Lounabv/rg  v.  Company,  8  Conn.  459 ;  Sime  v.  Uompany, 
47  Mo.  54 ;  S.  0.,  4  Am.  Rep.  311 ;  May  v.  Company,  25  Wis.  291 ; 
Elliott  V.  Company,  13  Gray,  139  ;  Haley  v.  Company,  12  id.  545,  648, 
551 ;  Pindar  v.  Company,  36  N.  Y.  648 ;  Biltvnga  v.  Company,  20 
Conn.  139 ;  WhUmarah  v.  Company,  16  Gray,  359 ;  Vide  v.  Uompam/^ 
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26  Iowa,  9 ;  Archer  v.  Compam/^  43  Mo.  434 ;  Company  v.  Kroegher^ 
83  Penn.  St.  64:  S.  C,  24  Am.  Rep.  147,  noU^  150;  CdOiru  v. 
Company ^^  N.  0.  279 ;  S.  C,  28  Am.  Rep.  832 ;  Ca/rrigwn  v.  Com^ 
panvy  53  V  t.  418,  425  ;  O'Neil  v.  Company,  3  K.  Y.  122, 126  ;  Stein- 
Oachy.  Company  J  54  id.  90. 

The  evidence  received  of  the  use  of  naphtha  in  woolen  mills  for  other 
purposes  than  killing  moths  was  unobjectionable.  Manj  of  the  cases 
on  this  subject  show  the  admission  of  similar  evidence. 

The  question  of  the  regularity  of  the  verdict  was  decided  at  this 
term  in  JOearhom  v.  NewndU,  ante^  in  which  the  doctrine  of  iTiww  v. 
BigeloWj  44  N.  H.  376,  is  approved. 

Judgment  on  the  verdict  for  the  plaintiff. 

Dob,  Ch.  J.,  and  Smith,  J.,  dissented ;  Allbn,  J.,  did  not  sit ;  the 
others  concurred. 


Clouoh  V.  Clare. 

July  81,  1885. 

ADIONISTRATOB  —  DECBEE  X7KDEB  GeN.   LaWS,    CHAP.    109,  §   25,  DOES   NOT  DIS- 
CHARGE—  Claim  Against  Estate. 

A  decree  of  the  judge  of  probate  under  section  25,  chapter  199,  Gen.  Laws,  does 
not  nece^arilj  discharge  the  administrator  and  close  the  settlement  of  the  estate, 
and  an  appellant  from  the  disaUowance  of  his  claim  by  the  commission  of  insol- 
vency is  not  thereby  barred  from  prosecuting  his  appeal  to  final  judgment,  and  if 
his  claim  is  established,  placing  it  on  the  list  with  tne  other  creditors. 

Appeal  from  the  disallowance  of  a  claim  bj  the  commissioner  of 
insolvency  upon  the  estate  of  Moses  Fellows.  At  the  March  term, 
1885,  the  deiendant  pleaded  that  since  the  commencement  of  that  term 
he  had  settled  his  administration  account  in  the  probate  court,  and  it 
being  thereupon  found  that  the  estate  had  been  wholly  expended  in 
def rajring  the  expenses  of  the  last  sickness  and  funeral  of  the  deceased 
and  the  expenses  of  administration,  a  decree  was  entered  discharging 
the  defendant  from  all  claims  of  creditors  against  said  estate. 

^  CUmah  <&  Cla/rk  and  Chase  <&  Streeter,  for  appellants.  C.  JS.  Mot- 
rison,  for  defendant. 

BiNOHAH,  J.  The  plaintiffs  have  the  right  to  try  their  case  unless 
barred  by  the  facts  stated  in  the  defendant's  plea. 

Gen.  Laws,  chap.  199,  §  25,  provides  that  if  tho  estate  of  anv 
person  deceased,  after  deducting  tne  allowance  made  the  widow,  shall 
be  expended  in  defraying  the  expenses  of  the  last  sickness  and  funeral 
of  the  deceased  and  expenses  of  administration,  the  administrator, 
on  settlement  of  his  account  and  due  notice  to  the  heirs  and  others 
interested  in  the  estate,  shall  be  wholly  discharged,  by  decree  of  the 
judge,  from  all  claims  of  creditors  against  the  estate,  without  other 
proceedings. 

The  decree  stated  in  the  plea  comes  within  the  language  of  the  stat- 
ute, and  the  inquiry  is,  what  is  the  meaning  of  the  statute  ?  Is  it  that 
the  estate  shall  be  discharged  under  all  circumstances  and  for  all  time 
from  the  payment  of  its  debt%  or  that  the  liability  of  the  administrator 
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shall  be  snspended  as  to  the  claims  of  creditors,  so  long  as  the  estate  of 
the  deceased  in  his  hands  remains  as  at  the  date  of  the  decree  ? 

The  settlement  of  the  estate  is  not  necessarily  closed  and  the  admin- 
istrator discharged  by  the  decree,  but  he  continues  to  be  administrator, 
and  the  settlement  of  the  estate  may  proceed  until  it  is  completed.  It 
is  possible  that  assets  may  come  to  the  hands  of  the  administrator 
that  should  be  applied  in  payment  of  the  debts.  We  think  the  effect 
of  the  decree  is  to  suspend  the  liability  of  the  administrator  to  pay 
the  debts  so  long  as  the  assets  in  his  hands  continue  as  at  the  date 
of  the  decree,  and  that  it  does  not  discharge  the  administrator  or  the 
estate  from  their  payment  in  case  assets  are  found. 

In  this  view  the  plaintiffs  may  prove  their  debt,  while  the  evidence  is 
at  hand,  and  have  it  placed  on  the  list  of  claims  ready  to  receive  their 
distributive  share  should  there  be  any  thing  to  distribute. 

Demurrer  sustained. 

AxLfiN,  Smpth  and  Clabk,  JJ.,  did  not  sit ;  the  others  concurred. 


COURT  OF  APPEALS  OF  NEW  YORK. 


GiLMAN  V.    McAeDLE.* 

October  6, 1885. 

Contract  —  Delfvery  of  Money  to  be  Expended  in  Masses. 

The  wife  of  plaintiff's  intestate,  about  a  week  prior  to  her  death,  sent  for 
defendant  and  delivered  to  him  her  bank-books  and  instructed  him  to  draw  the 
money  out  of  the  banks,  and  directed  him  to  use  the  money  for  the  support  of 
herself  and  her  husband  as  long  as  they  should  live,  pay  their  respective  funeral 
expenses,  erect  suitable  monuments  to  them,  and  with  the  remaining  amount, 
pay  for  Roman  Catholic  masses,  to  be  said  for  the  repose  of  the  souls  of  herself  and 
husband.  Defendant  promised  and  agreed  to  apply  the  money  as  directed.  In 
an  action  to  recover  the  balance  of  money  in  his  hands,  KM,  that  the  transac- 
tion Amounted  to  a  contract ;  that  the  intention  was,  that  the  title  to  the  money 
should  pass  to  the  defendant  in  consideration  that  he  would  expend  an  equiva- 
lent sum  in  the  designated  masses. 

Appeal  from  judgment  of  the  general  term  of  superior  court  of 
the  city  of  New  York,  aflSrming  a  judgment  of  the  special  term. 
The  opinion  states  the  facts. 

Richard  L.  Sweezy^  for  appellant.  WiUicmi  M.  Snyder^  for 
respondent. 

Kapallo,  J.  This  action  is  brought  by  the  administrator  of  James 
Oilman,  deceased,  to  recover  of  the  defendant  certain  money  which  had 
been  placed  in  his  hands  by  Margaret  Gilman,  the  wife  oi  said  James 
Gilman,  a  few  days  before  her  death.  James  Gilman  survived  his 
wife  but  a  short  time.  Both  died  intestate,  and  the  plaintiff,  a  half 
nephew  of  James,  took  out  letters  of  administration  upon  his  estate. 
No  administration  appears  to  have  been  granted  upon  the  estate  of 
Margaret  Gilman. 

♦  Reversing  49  N.  Y.  Sup.  Ct.  Rep.  463;  12  Abb.  N.  C.  414,  and  note;  65  How.  Pr.  380. 
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The  facts  of  the  case  are  uncontroverted.  Only  one  witness  was 
examined  on  the  trial,  and  that  witness  was  the  defendant.  From  his 
testimony  it  appears  that  Margaret  Oilman,  prior  to  her  death,  had 
money  in  savings  banks.  She  was  about  eighty-five  years  old  and  her 
hasband  was  upwards  of  ninety  years  of  age.  They  had  no  descend- 
ants and  she  supposed  or  stated  to  the  witness  that  she  had  no  next  of 
kin  and  that  her  husband  had  no  relatives  except  a  brother  who  was 
in  a  monastery,  or  some  other  religious  establishment,  in  Ireland.  The 
defendant  was  an  intimate  friend  of  both,  of  thirty  years'  standing. 
Both  were  Roman  Catholics. 

Margaret  had  several  conversations  with  the  defendant  in  respect  to 
the  money  which  she  had  in  the  savings  banks.  She  expressed  the 
desire  to  get  her  money  out  of  the  banks,  so  that  the  lawyers  would  not 
get  hold  of  it.  About  a  week  before  her  death  she  sent  for  the  defend- 
ant and  delivered  to  him  her  bank-books,  and  instructed  him  to  draw 
the  money  out  of  the  banks  and  apply  it  to  certain  purposes.  He  drew 
the  money  during  her  lifetime  on  her  written  orders.  The  finding  of 
the  trial  judge  is,  that  on  or  about  the  23d  of  August,  1882,  said  Mar- 
garet Oilman  placed  in  the  custody  of  the  defendant,  Henry  McArdle, 
about  $2,299,  and  directed  said  McArdle  to  use  said  money  for  the  sup- 
port and  maintenance  of  herself  and  her  said  husband  as  long  as  they 
lived,  and  after  the  death  of  the  survivor  of  them,  to  use  the  residue  of 
said  money  to  pay  their  respective  funeral  expenses,  and  pay  for  the  erec- 
tion of  a  suitable  monument  to  their  menftories,  and  to  expend  theamount 
remaining  in  his  hands,  after  such  payments,  for  Roman  Catholic  masses, 
to  be  procured  by  him,  to  be  said  for  the  repose  of  the  souls  of  herself 
and  her  said  husband ;  that  the  defendant  received  the  said  sum  of 
money  upon  the  terms  and  conditions  stated  above,  and  promised  to 
apnly  it  to  the  uses  and  purposes  therein  mentioned. 

Margaret  died  on  or  about  September  1,  1882,  and  her  husband  died 
on  or  about  October  13,  1882. 

The  defendant,  after  receiving  the  fund,  expended  a  portion  of  it 
for  the  purposes  directed,  and  there  is  a  balance  remaining  in  his  hands 
for  which  he  is  directed,  by  the  judgment  appealed  from,  to  account 
to  plaintiff. 

The  plaintiff  claims,  in  the  first  place,  that  the  transaction,  as  found, 
create  a  mere  agency,  revocable  at  the  pleasure  of  Mrs.  Oilman  ;  that 
no  title  to  the  fund  passed  to  the  defendant,  and  consequently  the 
agency  was  revoked  by  her  death  and  the  title  to  the  fund  vested  abso- 
lutely in  her  husband  as  her  legal  representative.  This  view  was  sus- 
tained by  the  court  below  and  was  one  of  the  grounds  upon  which  its 
judgment  was  placed. 

We  cannot  concur  in  the  view  that  a  mere  agency  was  established. 
Passing  for  the  moment  the  questions  which  arise  upon  the  undertaking 
of  the  defendant  as  to  the  application  of  the  surplus  which  might 
remain  after  paying  for  the  support  of  Mrs.  Oilman  and  her  husband 
during  their  lives,  we  think  that  a  vaUd  trust  was  created  to  provide 
for  such  support,  which  trust  placed  the  fund  beyond  the  control  of 
Mrs.  Gilman  and  vested  the  title  to  it  in  the  defendant  as  trustee.  A 
trust  of  personalty  is  not  within  the  statute  of  uses  and  trusts,  and 
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may  be  created  for  any  person  not  forbidden  by  law.  Such  a  trnst 
mav  be  created  without  writing,  and  the  deUvery  of  the  property  is 
sufficient  to  pass  the  title.  Perry  Trusts,  686 ;  Day  v.  Kotk^  18  N. 
Y.  448.  The  trust  may  be  for  the  support  of  the  person  who  creates 
it,  and  is  valid  except  as  to  creditors.  The  statute  of  frauds  —  2  Rev. 
Stat.  135,  8  1  — provides  that  "all  transfers  or  assignments,  verbal  or 
written,  of  goods,  chattels  or  things  in  action,  made  in  trust  for  the 
use  of  the  person  making  the  same,  shall  be  void  as  against  the  cred- 
itors, existing  or  subsequent,  of  such  person,"  clearly  implying  that 
they  are  valid  as  between  the  parties. 

In  this  case  the  trust  was  not  merelvfor  the  support  of  Mrs.  Oilman, 
but  for  that  of  her  husband  during  nis  life,  and  was  one  which  he 
could  have  enforced.  In  Stone  v.  Hackett^  12  Gray,  227,  it  was  held  . 
that  tlie  delivery,  without  consideration,  of  certificates  of  shares  in  a 
corporation  with  blank  powers  to  transfer  indorsed,  in  trust  to  pay  the 
income  to  the  settlor  during  his  life,  and  at  his  death  to  transfer  the 
shares  to  certain  charitable  objects,  was  valid,  and  vested  the  title  to 
the  shares  in  the  trustee,  even  as  against  the  widow  of  the  settlor,  and 
this,  notwithstandinff  that  a  power  was  reserved  to  the  settlor  to  modify 
the  uses  or  revoke  the  trust. 

It  was  there  held  that  the  delivery  of  the  certificates  with  assign- 
ments of  some  of  them,  and  powers  of  attorney  to  transfer  others,  was 
equivalent  to  a  completed  transfer,  and  passed  the  title  to  the  trustee, 
and  that  the  reservation  of  a  power  to  revoke  the  trust  was  immaterial, 
a  power  of  revocation  being  perfectly  consistent  with  a  valid  trust.  In 
the  present  case  the  delivery  of  the  money  was  complete  and  there  was 
not  even  a  power  of  revocation  reserved.  In  Davis  v.  JP^ey^  125  Mass. 
590,  a  depositor  ija.  a  savings  bank  delivered  her  bank-book,  accompan- 
ied by  an  assignment  of  her  deposit,  to  B.  upon  an  oral  agreement  that 
B.  should  draw  for  her  what  money  she  wanted  during  her  life-time 
and  pay  the  balance,  if  any  left  at  her  death,  to  her  son,  and  this  was 
held  to  be  a  valid  trust. 

In  this  case  at  the  time  of  the  death  of  Mrs.  Oilman  the  title  to  the 
fund,  or  so  much  of  it  as  had  not  been  applied,  was  in  the  defendant, 
as  trustee,  upon  a  valid  trust  for  the  support  of  her  husband  so  long 
as  he  should  live.  If  he  had  lived  long  enough  this  trust  might  have 
consumed  the  whole  of  the  fund,  which  was  not  large,  and  nothing 
passed  to  the  husband  or  representatives  of  Mrs.  Oilman,  unless  it  be 
the  contingent  right  to  the  surplus,  if  any  should  happen  to  remain 
after  the  death  of  Mrs.  Oilman,  and  if  it  should  be  held  that  no  valid 
disposition  had  been  made  by  Mrs.  Oilman  of  this  surplus.  So  long 
as  ne  lived,  he  had  no  legal  title  to  any  part  of  the  fund. 

The  defendant,  m  pursuance  of  his  promise  and  undertaking,  did 
apply  a  portion  of  the  fund  remaining  to  the  funeral  expenses  and 
monument,  as  directed  by  Mrs.  Oilman,  and  no  question  is  made  in 
this  case  as  to  .these  expenditures,  but  the  plaintiff  seeks  to  recover  the 
balance  which,  according  to  the  directions  of  Mrs.  Oilman,  which  de- 
fendant agreed  to  carry  out,  was  to  be  devoted  to  procuring  masses. 

The  court  below  held,  as  to  this  surplus,  that  tne  defendant  held  it 
as  a  mere  agent  whose  authority  was  revocable  and  also  that  no  valid 


Digitized  by 


Google 


If.  Y.]  GiLMAN  V.  MoArdlb.  145 

trust  had  been  created ;.  that  there  was  nothing  illegal  or  contrary  to 

Sublic  policy  in  the  purpose  to  which  the  defendant  had  undertaken  to 
evote  it,  but  that  as  a  trust  it  was  void  for  want  of  a  beneficiary  who 
could  enforce  it,  both  of  the  persons  for  whose  benefit  the  masses  were 
to  be  solemnized  being  dead. 

The  conclusion  of  the  learned  court  that  a  valid  trust  was  not  estab- 
lished in  respect  to  the  surplus  admits  of  much  discussion,  and  we  do 
not  propose  now  to  decide  that  question.  It  is  said  by  the  learned 
annotator  of  the  11th  ed.  of  Kent's  Commentaries,  vol.  4,  p.  805,  note  2, 
that  the  essential  requisites  of  a  valid  trupt  are  first,  a  sufficient  expres- 
sion of  an  intention  to  create  a  trust,  and  second,  a  beneficiary  who  is 
ascertained,  or  capable  of  being  ascertained ;  and  that  outside  of  the 
domain  of  charitable  uses,  no  definiteness  of  purpose  will  sustain  a 
trust  if  there  bo  no  ascertained  beneficiary  who  has  a  right  to  enforce 
it.  And  in  the  cnse  of  Beekman  v.  Bonnor  the  same  learned  jurist  in 
delivering  the  opinion  of  this  court  says :  "  A  gift  to  charity  is  main- 
tainable in  this  State  if  made  to  a  competent  trustee,  and  if  so  de- 
fined that  it  can  be  executed  as  made  hy  the  donor ^  by  a  judicial  decree, 
aUbough  it  may  he  void  according  to  gtineraZ  rules  of  law  for  want  of 
an  ascertained  beneficiary.^'^  Beekman  v.  Bonsor^  23  N.  Y.  298,  Com- 
8T0CK,  J.,  at  p.  310. 

Whether  the  doctrine  above  enunciated  has  in  this  State  undergone 
any  change,  or  whether  the  disposition  made  by  Mrs.  Gilman  can,  in 
respect  to  tiie  surplus  in  controversy,  be  construed  as  a  charitable,  pious 
or  reliffious  use,  and  sustained  on  that  ground,  are  questions  upon 
which  we  reserve  our  opinion. 

The  learned  judge  who  rendered  the  judgment  in  the  present  case 
expressed  the  opinion  that  the  disposition  in  question  would  have 
created  a  valid  trust  if  contained  in  a  will,  though  not  valid  under  the 
circumstances  of  this  case  as  a  disposition  inter  vivoa^  but  it  seems  to  us 
that  any  trust  of  property  which  would  be  valid,  if  created  by  will,  can 
be  created  by  the  owner  of  the  property  in  his  life-time,  provided  it  is 
then  to  go  into  operation,  although  it  is  to  be  executed  after  his  death, 
and  that  in  the  case  of  money  or  personal  property  it  may  be  created 
by  oral  agreement  accompanied  by  a  tmnsfer  or  delivery  of  the  property, 
and  that  such  delivery  will  pass  the  title  to  the  property,  and  that,  as  a 
trust,  its  validity  is  to  be  tested  by  the  same  rules,  whether  it  be  created 
by  will  or  by  contract  inter  vivos. 

In  the  Matter  of  James  Sctuytder^  134  Mass.  426,  a  case  very  similar 
to  this,  was  decided.  The  deceased,  by  an  informal  testamentary  writ- 
ing, authorized  the  Kev.  T,  L.,  after  her  death,  to  withdraw  from  a 
savings  bank  the  contents  of  her  bank-book  and  to  dispose  of  them,  part 
for  her  funeral  expenses  and  the  residue  for  "charitable  purposes, 
masses,  etc."  The  court  held  that  the  terms  of  the  bequest  clearly 
manifested  the  intention  to  create  a  trust  in  the  Rev.  T.  L.,  and  that  it 
was  valid ;  that  masses  were  religious  ceremonials  of  the  church  of  which 
she  was  a  member  and  came  within  the  religious  or  pious  uses  which 
are  npheld  as  public  charities,  citing  the  case  of  Jackson  v.  Phillips^ 
14  AUen,  539,  553.  Rev.  T.  L.  having  died,  the  supreme  court 
appointed  Archbishop  Williams  trustee  in  his  place,  an4  ordered  the 
Vol,  n.— 19 
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administrator  de  bonis  iwn  of  the  deceased  to  paj  the  money  to  him,  to 
be  applied  according  to  the  directions  of  the  will. 

By  reference  to  tlie  case  cited,  it  will  be  seen  that  in  the  State  of 
Massachusetts  the  English  doctrine  on  the  subject  of  charitable  uses  and 
the  cy  pres  doctrine  still  prevailed,  and  on  that  ground  the  conrt  upheld 
a  trust  which,  by  reason  of  its  indefiniteness,  if  for  no  other  reason, 
could  not  be  sustained  in  this  State. 

But,  in  the  case  before  us,  even  if  it  should  be  conceded  tliat  the 
agreement  under  whicli  the  defendant  received  the  money  could  not  be 
sustained  strictly  as  a  trust  on  the  ground  of  the  want  of  a  beneficiary  to 
enforce  it,  it  would  not  follow  that  it  was  of  no  effect  whatever.    As  a 
trust  the  same  objection,  if  valid,  existed  to  the  undertaking  to  apply  the 
fund  to  defraying  the  funeral  expenses  of  the  deceased  and  her  husband, 
and  to  the  erection  of  a  suitable  monument  to  their  memories;  but  it 
would  be  a  great  abridgment  of  the  right  of  property  to  deny  any  per- 
son the  power,  in  his  life-time,  to  enter  into  a  contract  to  be  performed 
after  his  death  by  another  person,  to  do  or  procure  to  be  done  any  act 
not  objectionable  as  against  any  rule  of  law,  morals  or  public  policy, 
and  to  pay  the  consideration  for  the  perforuiance  of  such  contract.    It 
appears   in    this  case  that  the   defendant   was   an   undertaker ;    that 
the  deceased  selected  the  kind  of  a  coffin  she  desired,  and  described  the 
monument  she  wished  erected,  and  specified  the  times  at  which  the 
masses  were  to  be  solemnized,  and  tne  finding  of  the  court  is  that 
the  defendant  received  the  money  on  the  terms  stated  by  the  deceased, 
and  promised  to  apply  it  to  the  uses  and  purposes  therein  mentioned. 
There  was  no  indenniteness  about  this  contract  and  it  was  easy  of  per- 
formance.    There  certainly  can  be  no  le^;il  objection  to  a  person  con- 
tracting in  his  life-time  for  his  funeral,  liis  cofiin  and  his  monument, 
and  even  for  the  solemnization  of  masses  and  paying  for  them  in 
advance,  and  if  so,  what  reason  can  there  bo  for  denying  him  the  power 
of  paying  a  sum  of  money  to  a  third  person  on  his  agreement  to  pro- 
cure those  things?     Suppose  a  person  should  desire  in  bis  life-time  to 
provide  for  the  writing  of  his  biography,  the  publication  of  his  literary 
works,  the  painting  of  his  portrait,  or  the  erection  of  a  statue  to  his 
memory  after  his  death  ?     He  certainly  can  make  a  valid  contract  with 
any  person  to  do  either  of  those  things,  and  pay  for  them,  and  although 
they  may  be  personal  to  himself  and  for  the  gratification  of  his  own 
feelings,  and  perhaps  his  vanity,  and  he  cannot,  in  strictness,  create  a 
trust  for  the  purpose  because  there  will  be  no  beneficiary,  as  he  will 
not  live  to  enforce  it,  why  should  he  not  be  at  Kberty  in  his  life-time 
to  contract  with  some  person  of  his  confidence  to  procure  them  to  be 
done,  and  as  a  consideration  for  such  agreement  to  pay  him  the  sum 
necessary  to  defray  the  expense  ?     Such  a  contract  could  be  enforced  by 
the  legal  representatives  of  the  promisee,  and  in  case  of  a  refusal  to 

Eerfbrm  they  could  recover  the  consideration  paid.  It  certainly  must 
e  in  the  power  of  a  person  to  provide,  either  by  will  or  contract,  for 
matters  oi  this  description,  and  I  can  see  no  legal  reason  why  he 
should  be  confined  to  a  testamentary  direction.  It  is  only  in  respect  to 
dispositions  of  property  which  are  not  to  have  any  effect  except  apon 
the  death  of  the  owner  and  are  revocable,  that  he  is  confined  to  a  vrilL 
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If  they  operate  in  presenti,  they  are  valid  as  contracts  even  tbouffh 
they  are  not  to  be  carried  into  execution  until  after  the  death  of  tne 
party  makinff  them,  or  may  be  contingent  upon  the  survivorship  of 
another.  MaUer  of  Diez^  50  N.  T.  93.  Even  the  agreement  inter 
vivos  that  one  shall  by  will  bequeath  to  another  a  sura  of  money  is 
valid  though  the  promised  bequest  cannot  take  effect  until  after  the  death 
of  the  promisor. 

Where  money  is  paid  by  A,  to  B.  on  the  promise  of  B.  to  invest  or 
employ  it  in  a  specined,  definite  and  lawful  manner,  a  valid  contract  is 
made,  and  I  can  see  no  reason  why  the  contract  may  not  be  to  employ 
the  money,  in  the  specified  manner,  after  the  death  of  A.  If  there  is 
an  ascertained  beneficiary  interested  in  the  performance  of  the  agree- 
ment, he  can,  after  the  death  of  A  ,  enforce  it  as  a  trust.  If  there  is 
no  such  beneficiary  the  right  to  enforce  it  as  a  contract,  or  in  case  of 
refusal  to  perform,  to  recover  the  consideration  paid,  passes  to  the 
1^1  representatives  of  A.  Of  course  all  this  is  subject  to  the  reserva- 
tion that  there  is  nothing  in  the  contract  which  violates  any  law,  even 
the  statutes  against  perpetuities. 

In  this  case  the  agreement  was  to  expend  the  surplus,  if  any  should 
remain  after  providing  for  the  support  of  Mrs.  Gilman  and  her  hus- 
band, and  their  funeral  expenses  and  monument,  in  procuring  certain 
masses  to  be  solemnized  according  to  the  ritual  of  the  Roman  Catholic 
cbarch,  of  which  they  were  members,  a  duty  quite  definite  and  easy 
of  performance  on  payment  of  the  customary  charges.     We  concur 
with  the  court  below  m  holding  that  there  was  nothing  illegal  in  the 
purpose,  nor  can  any  person  rightly  complain  that  it  involved  any  in- 
justice.   The  money  was  her  own.    She  disregarded  no  ties  of  kindred, 
for  she  had  none,  and  she  undertook  to  devote  her  little  accumulations 
to  the  benefit  of  herself  and  her  aged  husband  so  lon^  as  they  might 
li^Q^  and  to  securing  them  a  becoming  burial,  to  be  followed  by  those 
religious  ceremonies  which  according  to  their  belief  were  important ; 
but  we  caUnot  concur  in  holding  that  a  mere  agency  was  intended  to 
be  created.     Such  a  theory  is  conclusively  refuted  by  the  nature  of  the 
contract    itself.     The  title  to  the  money  delivered  by  Mrs.  Gilman  to 
the  defendant  vested  in  him  as  trustee  under  the  first  trust,  for  the 
support  of  herself  and  her  husband  during  their  lives,  which  was  ir- 
revocihle.     The  undertaking  as  to  the  contingent  surplus  was  not  to 
be  performed  as  agent  for  eitner  of  them,  for  it  could  not  be  performed 
until  after  their  death,  when  there  would  be  no  principal.     The  inten- 
tion manifestly  was  that  the  title  to  the  money  should  pass  to  the  de- 
fendant in  consideration  of  his  promise  that  he  would  expend  an  equiva- 
lent sum  in  the  designated  masses,  and  this  was  the  substance  of  the 
contract. 

We  are  of  opinion  that  this  contract  was  valid,  and  that  the  repre- 
sentatives of  Mrs.  Gilman  had  no  right  of  action  except  in  case  of  a 
breach  of  the  contract  by  the  defendant.  Whether  the  representatives 
of  Mr.  Gilman  had  any  right  of  action  in  any  event  is  a  question  not 
deterfnined  in  this  case.  No  breach  or  intended  breach  being  charged, 
we  think  the  plaintiff  establishes  I  no  causo  of  action,  and  his  complaint 
fihould  have  been  dismissed. 
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Ab  the  case  comes  before  tie  on  a  conceded  state  of  facts  and  only  a 
question  of  law  is  presented,  the  judgment  appealed  from  should  be 
reversed,  and  the  complaint  dismissed,  with  costs. 

All  concur. 

"  Earl,  J.,  on  ground  that  there  was  a  valid  trust,  except  Andrews 
and  FiNOH,  JJ.,  dissenting." 

Supervisors  of  Senega  Co.  v.  Allen. 

October  6,  1885. 

CONSTTTUTIONAL  LaW  —  COUNTY  TREASURER'S  SALARY  —  PERCENTAGE  ON   STATE 

Tax. 

The  compensation  of  the  countj  treasurers  of  Monroe  and  Seneca  counties 
is  limited  to  the  salaries  as  fixed  by  the  supervisors  of  those  counties. 

Where  the  compensation  of  county  treasurers  is  diminished  by  an  act  of  the 
legislature,  which  does  not  in  terms  applj  to  treasurers  in  office  at  the  time  of  its 
passage,  it  will  be  presumed  that  it  was  intended  to  operate  only  as  to  future 
treasurers. 

A  county  treasurer  having  received  funds  by  virtue  of  an  act  of  the  legislature, 
which  directed  that  they  should  be  allowed  to  him  for  the  benefit  of  his  county, 
cannot  set  up  the  invalidity  of  the  act  under  which  he  received  the  money,  and 
on  that  ground  claim  to  retain  it  for  himself,  as  against  the  party  for  whoee 
benefit  he  received  it. 

Appeal  from  a  judgment  of  the  general  term  aflSrming  a  judgment 
of  nonsuit  at  the  circuit. 

The  action  was  instituted  to  recover  money  which  came  into  the 
hands  of  the  defendant  Allen,  as  county  treasurer  of  the  county  of 
Seneca,  during  his  term  of  office,  and  which  he  refused  to  pay  over, 
claiming  that  the  compensation  of  the  county  treasurer,  as  fixed  by  the 
board  of  supervisors,  was  not  the  whole  compensation  to  which  he  was 
entitled,  and  that  in  addition  thereto  he  might  receive  one  per  cent 
for  receiving  and  paying  over  the  State  tax.  He  also  claimed  that  the 
act  chapter  605,  Laws  of  1875,  authorizing  the  supervisors  of  Seneca 
and  Monroe  counties  to  fix  the  compensation  of  the  county  treasurers 
of  those  counties,  was  unconstitutional,  on  the  ground  that  it  conflicted 
with  section  18  of  article  3,  which  provides  *'  that  the  legislature  shall 
not  pass  a  private  or  local  bill,  creating,  increasing,  or  decreasing  fees, 
percentages  or  allowances  of  public  officers  during  the  term  for  which 
said  officers  are  elected  or  appointed."  And  further  that  it  was  in 
conflict  with  section  16,  article  3  of  the  Constitution,  as  containing 
more  than  one  subject. 

W.  F.  Cogawelly  for  appellant.     Chas.  A.  Hawley^  for  respondents. 

Eapallo,  J.  The  act  of  1875  — chap.  605  — and  that  of  1879  — 
chap.  213  — construed  together,  clearly  indicate  an  intention  to  limit  the 
comoensation  of  the  county  treasurers  of  Monroe  and  Seneca  counties 
to  the  salaries  authorized  by  the  sixth  section  of  the  act  of  1875,  and 
to  take  from  them  the  percentage  to  which  they  were  formerly  entitled 
on  State,  as  well  as  on  other  funds. 

The  sixth  section  of  the  act  of  1875  provides  that  snch  treasurers, 
whether  elected  or  appointed,  shall  receive  for  their  services,  as  such 
treasurers,  an  annual  salary  to  be  fixed  by  the  board  of  supervisors, 
and  that  they  shall  not  receive  to  their  own  use  any  interest,  fees  or 
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other  compensation  for  their  services  as  such  treasurers,  except  in  pro- 
ceedings for  the  sale  of  land,  etc. 

Although  the  money  received  by  them  for  State  taxes  is  collected  for 
the  benefit  of  the  State,  the  county  treasurers  receive  it  by  virtue  of 
their  oflSce  of  county  treasurer.  They  are  county  and  not  State  officers 
aod  receiving  and  depositing  the  State  money,  they  discharge  in  behalf 
of  the  county  an  obligation  resting  upon  it. 

Under  the  Revised  Statutes,  county  treasurers  were  entitled  to  retain 
to  their  own  nse,  as  compensation  for  their  services,  a  commission  of 
one  per  cent  on  all  moneys  received  and  paid  out  by  them.  1  R.  S. 
370,  §  26. 

Bv  chapter  189  of  the  Laws  of  1846,  the  several  county  treasurers 
of  thb  State  were  to  receive  for  their  services,  instead  of  the  fees  then 
allowed  by  law,  such  compensation  as  should  be  fixed  by  the  boards  oi^ 
supervisors  of  their  respective  counties,  not  exceeding  one-half  per 
cent  for  receiving,  and  one-half  per  cent  for  disbursing  the  moneys 
received  and  disbursed,  and  in  no  case  to  exceed  the  sum  of  $500  per 
annum.  This  act  was  not  applicable  to  the  counties  of  New  York  and 
Kings.  There  can  be  no  doubt,  that  by  this  act  the  boards  of  super- 
visors were  empowered  to  fix  the  compensation  of  county  treasurers 
for  receiving  and  paying  out  State  as  well  as  county  moneys. 

The  act  of  1846  was  amended  by  chapter  110  of  the  Laws  of  1871, 
by  providing  that  in  addition  to  the  compensation  fixed  by  the  boards 
01  supervisors,  county  treasurers  should  oe  entitled  to  retain  a  commis- 
sion of  one  per  cent  on  every  dollar  belonging  to  the  State  which  they 
should  receive  and  pay  over,  but  in  no  case  to  exceed  the  sum  of  $600, 
and  that  the  act  should  not  apply  to  the  counties  of  New  York,  Kings, 
Albany,  Otsego,  Onondaga,  Erie  and  Westchester. 

The  act  of  1875  applied  to  the  county  treasurers  of  the  counties  of 
Seneca  and  Monroe  only.  It  provided  for  their  compensation  by  an 
annual  salary,  and  that  they  should  not  receive  to  their  own  use  any 
other  compensation  for  their  services  as  such  treasurers.  It  did  not  in 
terras  refer  to  the  one  per  cent  commission  allowed  under  the  Revised 
Statutes  and  the  acts  of  1846  and  1871,  upon  moneys  collected  for  the 
State,  but  simply  provided  that  no  compensation,  in  addition  to  their 
salary,  should  be  received  by  county  treasurers  /or  their  ovm  vse  for 
their  services  as  suchT,  and  repealed  all  acts,  parts  of  acts  and  special 
laws  inconsistent  therewith.  If  any  doubt  could  be  entertained  as  to 
the  applicability  of  this  act  to  commissions  on  State  moneys,  such 
doubt  is  dispelled  by  reference  to  the  act  of  1879— chap.  213 — which 
amends  the  act  of  1875,  applicable  to  Seneca  and  Monroe  counties, 
by  adding  section  12,  declaring  that  "  nothing  in  this  act  contained 
shall  be  construed  as  preventing  the  treasurers  of  the  said  counties 
from  retaining  for  the  benefit  oj  their  counties^  respectively,  the  same 
compensation  for  receiving  and  paying  the  money  belonging  to  the 
State  every  year,  as  that  alTowed  by  chapter  110  of  the  Laws  of  1871, 
but  the  comptroller  is  hereby  authorized  to  allow  to  the  said  treasurers 
for  the  benefit  of  their  respective  couniieSj  on  the  State  taxes  hereto- 
fore and  hereafter  received  and  paid  over  by  them,  wher^  not  already 
allowed,  the  compensation  provided  by  said  chapter  110." 
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These  enactments,  relating  to  the  same  subject,  should  be  construed 
as  if  contained  in  the  same  act,  and  in  fact  the  provision  last  cited  is 
incorporated  by  amendment  in  the  act  of  1875.  Thus  construed  they 
are  very  plain  and  show  that  their  intention  was  not  to  relieve  the 
State  of  the  burden  of  the  commission  of  one  per  cent  which,  under 
the  Revised  Statutes  and  the  acts  of  1846  and  1671,  was  chargeable  oa 
the  quota  of  State  taxes  collected  in  each  county,  but  simply  to  pre- 
clude the  treasurers  of  the  counties  of  Monroe  and  Seneca  from  retain- 
ing such  commission  to  their  own  use,  and  to  confine  them  to  the  sala- 
ries  paid  by  the  boards  of  supervisors,  at  the  same  time  authorizing 
them  to  retain  or  receive  such  commission  for  the  benefit  of  their 
respective  counties. 

In  this  manner  the  counties  are  indemnified  in  part  for  the  salaries 
paid  to  their  county  treasurers.  The  practice  of  the  principal  officers 
of  the  State  in  leaving  undrawn,  or  paying  over  to  the  county  treasu- 
rers so  much  of  the  funds  collected  for  the  State  as  would  cover  their 
commissions  is  entirely  in  accord  with  this  construction.  It  simply 
recognizes  the  liability  of  the  State  to  bear  the  commissions,  but  does 
not  aflEect  the  question  whether  they  are  to  go  to  the  counties  or  to  the 
treasurers  for  their  own  use. 

Our  conclusion  in  this  respect  brin^  us  to  the  questions  raised  by 
the  respondents  as  to  the  constitutionality  of  the  acts  of  1875  and  1879. 

The  first  objection  is,  that  the  act  of  1875  is  a  local  bill  and  violates 
section  18  of  article  3,  which  prohibits  the  passage  of  any  private  or 
local  bill  increasing  or  decreasing  fees,  percentages  or  allowances  of 
public  officers  during  the  term  for  which  such  officers  are  elected  or 
appointed. 

rassing  the  question  whether  the  act  in  question  is  a  private  or  local 
bill,  it  is  a  sufficient  answer  to  this  objection  that  it  did  not,  in  terms, 
apply  to  county  treasurers  in  office  at  the  time  of  its  passage,  and  as  it 
might  lawfully  operate  to  affect  the  compensation  of  future  treasurers 
we  must  presume  that  such  was  the  intention.  Kerrigan  v.  Force^  68 
N.  Y.  381.  Although  it  did  not  affect  treasurers  in  office  in  1875,  it 
is  not,  for  that  reason,  invalid  as  to  the  defendant,  whose  term  did  not 
begin  until  January  1,  1879. 

Section  23  of  article  8  is  next  referred  to.  This  section  directs  the 
legislature  by  general  laws  to  confer  upon  boards  of  supervisors  such 
further  powers  of  local  legislation  and  administration  as  the  legisla- 
ture may  from  time  to  time  deem  expedient,  but  it  contains  nothing 
prohibitory.  The  act  does  not  contravene  section  16  of  article  3.  Au 
its  provisions  relate  to  the  treasurers  of  the  counties  of  Seneca  and 
Monroe,  and  the  subject  is  sufficiently  embraced  in  the  title.  The  pro- 
^ions  authorizing  tne  supervisors  to  designate  the  banks  in  which 
such  treasurers  shall  deposit  the  State  moneys,  and  directing  such  banks 
to  give  bonds,  pay  interest  and  keep  accounts  with  the  State  treasurer, 
are  all  parts  of  the  system  establisned  .by  the  act  for  the  custody  and 
disposition  of  the  State  funds  collected  by  the  treasurers  designated  in 
the  title  ot  the  act,  and  are  connected  with  the  same  subject.  The  title  of 
the  act  of  1879  is,  in  our  judgment,  sufficient.  It  not  only  refers  to  the 
act  of  1875,  but  it  recites  the  title  of  that  act  which  expresses  the  sub* 
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ject  of  the  act  amended,  and  the  amendment  is  simply  declaratory  of 
the  meaning  of  that  act. 

It  is  further  claimed  that  the  act  of  1879  appropriates  public  money 
for  local  purposes,  and  consequently  under  section  9  of  article  1  of  the 
Constitution  required  a  two-third  vote.  The  act  does  not  appropriate 
any  money  of  the  State.  It  simply  directs  that  the  commissions 
which  under  former  laws  were  payable  to  the  county  treasurers  as  their 
own  compensation  be  retained  by  or  allowed  to  them  for  the  benefit 
of  their  respective  counties  instead  of  being  retained  by  them  for 
their  own  benefit.  This  money  belonging  to  the  counties,  having  come 
under  the  control  of  the  State  treasurer  by  being  deposited  to  his 
credit,  he  was  authorized  to  allow  the  same  to  the  treasurers  for  the 
benefit  of  their  respective  counties.  The  money  in  question  in  this 
action  was  not  collected  until  after  the  passage  of  the  act.  But  beyond 
these  answers  to  the  objections  raised,  is  the  fundamental  one  that  the 
defendant  having  received  these  funds  by  virtue  of  the  act  which  di- 
rected that  they  should  be  allowed  to  him  for  the  benefit  of  his  county, 
he  cannot  set  up  the  invalidity  of  the  act  under  which  he  received  the 
money  and  on  tnat  ground  claim  to  retain  it  for  himself  as  against  the 

?rty  for  whose  benefit  he  received  it.     Boss  v.  Curtisa^  31 N.  Y.  606  ; 
eople  V.  Mead,  36  id.  224 ;  First  Nat,  Bank  v.   Wheeler,  72  id.  201. 
The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs  to 
abide  the  event. 
All  concur. 


GltX)DFELLOW  V.    MaYOR,    ETC.,    OF   NeW   YoRK. 
October  6,  1885. 

MUNICffAL  CORPORATION  —  NEGLIGENCE  —  DEFECTIVE  CROSSWALK  —  CONSTRUCTIVE 

Notice  — Question  op  Fact. 

A  city  cannot  relieve  itself  from  Uabilitj  for  an  injury  occurring  from  a  defect- 
iye  crosswalk,  by  proving  that  it  had  instructed  its  policemen  to  ascertain  and 
report  all  such  defects,  and  that  no  defect  in  the  walk  in  question  had  been 
reported. 

Whether  a  depression  of  eight  inches  in  one  comer  of  a  stone  five  feet  long 
and  two  feet  wide  constitutes  such  a  defect  in  the  walk  as  to  render  it  unsafe, 
is  a  question  of  fact  which  should  be  left  to  the  jury. 

Appeal  from  a  judgment  of  the  general  tenn  affirming  judgment  in 
favorof  the  defendants  upon  dismissal  of  the  complaint  at  trial.  The 
action  was  brought  to  recover  damages  sustained  by  plain tiflf  in  conse- 
quence of  falling  upon  the  crosswalk  at  the  intersection  of  Second 
avenue  with  Thirteenth  street,  in  the  city  of  New  York.  The  plaintiffs 
testimony  showed  that  he  fell  on  the  crosswalk  at  the  place  in  question 
while  passing  there  about  nine  o'clock  in  the  evening, and  broke  his  arm. 
That  the  crosswalk  was  composed  of  three  lines  of  bridge  stones; 
that  the  plaintiff  fell  on  the  southernmost  stone  of  the  middle  row, 
which  stone  was  out  of  position ;  that  a  measurement  and  survey  of 
this  place  was  made  by  an  architect  and  city  surveyor,  who  describes 
it  as  follows :  '•'  I  made  a  survey  of  the  place  critically.  . 
The  end  stone  of  the  crosswalk  is  badly  out  of  level ;  it  has  a  pitch  or 
inclination  toward  the  east ;  I  measured  the  amount  of  the  pitch ; 
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it  is  eight  inches  at  the  sonth-east  comer,  and  about  five  inches  at  the 
south-west  comer; "  that  the  defect  had  been  in  that  condition  for 
about  two  years. 

The  defense  produced  the  testimony  of  a  city  surveyor,  who  swore 
he  examined  the  place  by  a  surveyor's  level,  by  placing  it  upon  the 
sidewalk  and  not  upon  the  crosswalk,  by  which  survey  he  contradicted 
the  statements  of  the  actual  measurements  made  by  the  survey  as  intro- 
duced by  plain ttflf.  The  defendants  also  introduced  the  testimony  of 
several  police  officers,  who  swore  it  was  their  duty  to  examine  and 
report  all  defects  in  streets,  etc.,  of  the  city ;  and  had  frequently  seen 
this  place,  and  did  not  consider  it  dangerous,  and  did  not  report  it. 
Whereupon  the  court  dismissed  the  complaint  for  the  reason  that  the 
defendant  had  not  been  shown  to  have  had  notice  of  the  defect. 

B.  F.  MudgeUj  for  appellant.     D.  J.  Dean^  for  respondent. 

Bapallo,  J.  The  nonsuit  was  not  granted  on  the  ground  'that  the 
evidence  failed  to  show  that  the  cross-walk,  on  which  the  plaintiff  fell, 
was  in  a  dangerous  condition.  The  trial  judge  held  that  the  fact  of 
the  accident  having  hapj)ened  and  of  the  crosswalk  being  in  a  dangerous 
condition  were  not  sufficient  to  render  the  city  liable ;  that  notice  of  the 
dangerous  condition  of  the  walk  and  the  omission  of  reasonable  care  to 
repair  it  were  essential,  and  the  nonsuit  was  placed  upon  the  ground 
that  the  city  had  passed  an  ordinance  requiring  the  policemen  on  duty 
to  inspect  crosswalks  ;  that  such  inspection  had  been  made,  embracing 
the  particular  crosswalk  in  question,  and  the  policemen  testified  that 
they  observed  nothing  dangerous  and  reported  nothing  to  the  city. 
From  these  facts  the  learned  court  drew  the  conclusions,  first,  that 
the  city  did  not  have  notice  of  the  dangerous  condition  of  the  cross- 
walk, and  secondly,  that  it  took  all  the  care  corporations  could  take, 
by  instructing  its  subordinates  to  ascertain  what  the  facts  were  and 
report. 

We  cannot  accede  to  this  view  of  the  law.  The  displacement  of  the 
stone  on  which  the  plaintiff  fell  had  continued  such  a  length  of  time 
that  notice  of  the  defect  might,  on  that  ground,  have  been  imputed  to 
the  defendant ;  but  its  subordinates,  charged  with  the  duty  of  inspection, 
also  had  actual  notice  of  the  defect,  and  their  failure  to  report  cannot 
shield  the  city.  Neither  is  their  opinion,  that  the  defect  dia  not  render 
the  crosswalk  dangerous,  any  defense  against  the  charge  of  negligence 
in  not  repairing  it,  if  it  was  in  fact  dangerous.  That  was  a  question  to 
be  determined  by  the  jury  and  not  by  the  opinion  of  the  policemen  ; 
and  their  failure  to  observe  its  dangerous  conoition,  if  in  fact  it  existed 
and  was  apparent,  is  not  a  defense  to  the  city.  Neither  can  we  accede 
to  the  doctrine  that  the  city  performs  its  whole  duty  in  respect  to  keep- 
ing the  streets  in  safe  condition  for  travel,  by  instructing  its  subordinates 
to  ascertain  the  facts  and  report. 

On  the  argument  in  this  court,  the  counsel  for  the  city  endeavored  to 
sustain  the  nonsuit  on  the  ground  that  the  displacement  of  the  stone 
was  so  slight  that  the  jury  would  not  have  been  warranted  in  finding,  as 
matter  of  fact,  that  it  rendered  the  crosswalk  unsafe,  and  a  verdict  to  that 
effect  could  not  have  stood. 

On  this  point  there  is  a  serious  conflict  in  the  evidence.     The  dis- 
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placed  stone  was  five  feet  long  by  two  feet  wide.  The  regular  grade  of 
the  crosswalk  was  such  that  there  was  a  rise  of  seven  inches  in  the 
center.  The  length  of  the  walk  beinff  thirty  feet,  this  grade  eaused  a 
fall  on  each  side  of  seven  inches  in  niteen  feet,  or  about  half  an  inch 
to  the  foot.  According  to  the  testimony  on  the  part  of  the  defendant, 
this  stone  sloped  toward  the  south  two  and  eight-tenths  inches,  on  the 
w^erly  side,  and  four  and  one^half  inches  on  the  easterly  side,  from 
the  highest  point.  But,  according  to  the  testimony  on  the  part  of  the 
plaintiff,  the  depression  of  the  stone  below  the  level  was  eight  inches 
at  the  south-east  comer  and  five  inches  at  the  south-west  corner,  the  north- 
west comer  being  on  the  level.  Whether  these  irregularities  were  suffi- 
cient to  render  the  walk  unsafe  and  call  for  repairs  was  not  a  question  of 
law  which  the  court  below  undertook  to  deciae,  nor  which  we  will  now 
undertake  to  decide.  There  may  be  cases  of  irregularly  in  the  pave- 
ments of  streets  so  slight  that  the  court  would  be  justified  in  holding 
that  it  was  not  negligence  on  the  part  of  the  citv  to  omit  to  repair 
them,  or  that  the  evidence  of  negligence  was  too  slight  to  submit  to  a 
jury.  But  taking  the  testimony  on  the  part  of  the  plaintiff,  we  cannot 
80  hold  in  the  present  case.  In  Clemence  v.  Auhumy  66  N.  T.  334, 
there  was  a  depression  of  six  inches  in  three  and  one-half  feet  in  a 
stone  in  the  sidewalk  upon  which  the  plaintiff  slipped  and  fell.  This 
court — p.  342  —  held  that  whether  this  rendered  tne  walk  unsafe  was, 
upon  the  evidence,  a  proper  question  for  the  jury.  The  depression  in  the 
present  case  was,  on  the  plaintiflPs  testimony,  eight  inches  in  one  corner 
of  a  stone  five  feet  by  two,  and  the  circumstances  were  not  precisely 
similar.  A  slope  which  is  regular  and  in  accord  with  that  of  the  adjoin- 
ing pavement  may  be  much  safer  than  one  which  is  accidental  or  ir- 
regular and  the  result  of  want  of  repair.  In  such  cases  the  question  can- 
not be  determined  by  nice  calculations,  and  the  question  of  negligence 
should  be  determinea  as  one  of  fact,  in  view  of  all  the  circumstances. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs  to 
abide  the  event. 

All  concur. 


Bakbb  v.  New  York  Nat.  Ex.  Bank.* 

October  6,  1885. 

PRDTCIPAL  AKD  AOENT  —  TRUST  FUND  —  BaNK  DEPOSIT. 

A  principal  who  has  intrusted  goods  to  a  commission  merchant  for  sale  may 
foUow  and  reclaim  the  goods  and  their  proceeds  so  long  as  their  identity  is  not 
lost,  and  subject  to  the  rights  of  bona  fide  purchasers  for  value  ;  and  although 
the  identity  of  the  specific  proceeds  has  been  lost,  yet  where  the  amount  has  been 
made  up  and  deposited  as  a  trust  fund,  the  amount  so  deposited  will  be  deemed 
impressed  with  the  trust  in  favor  of  the  principal  and  become  substituted  for  the 
original  proceeds. 

Adepost  made  with  a  bank  as  "agent,"  constitutes  a  trust  fund  in  favor  of 
tlie  party  for  whose  benefit  the  deposit  was  made,  and  the  bank  has  no  right  to 
cha^^  against  it  the  individual  debt  of  the  depositor. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme  court 
•ffirming  a  judgment  entered  on  a  verdict  directed  by  the  court. 

•  Afflrmlng  16  N.  Y.  Weekly  Dig.  581. 
Vol.  n.— 20 
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Charles  A.  Wilson  &  Brother,  as  agents,  opened  an  account*  with 
the  defendant  on  the  28th  of  October,  1878.  They  were  agents  for  the 
plaintiffs  and  other  persons  for  the  sale  of  consigned  goods,  having  no 
interest  except  commissions. 

On  the  23d  of  January,  1879,  the  defendant  credited  itself  with 
^  $1,000  of  this  money  deposited  in  the  firm  name  as  "  agents,"  on  an 

old  indebtedness  of  C.  A.  Wilson  &  iiro,  personally. 
/       On  the  4th  of  February,  1879,  Charles  A.  Wilson  &  Bro.,  agents, 
gave  plaintiffs  a  check  for  their  balance^  $607.45,  which  defendant  re- 
fused to  pay. 

Aside  from  the  notice  implied  by  the  fact  that  C.  A.  W.  &  Bro. 
deposited  these  moneys  as  agents,  the  testimony  shows  that  they  had 
no  ownership  in  the  bank  account. 

Thomas  Allison^  for  appellant.     E.  More^  for  respondents. 

Andrews,  J.  The  relation  between  a  commission  agent  for  the 
sale  of  goods  and  his  principal  is  fiduciary.  The  title  to  the  goods, 
until  sold,  remains  in  the  principal,  and  when  sold,  the  proceeds,  whether 
in  the  form  of  money,  or  notes,  or  other  securities,  belong  to  him,  sub- 
ject to  the  lien  of  the  commission  agent  for  advances  and  other  charges. 
The  agent  holds  both  the  goods  and  proceeds  upon  an  implied  trust  to 
dispose  of  the  goods  according  to  the  directions  of  the  principal,  and  to 
account  for  and  pay  over  to  nim  proceeds  from  sales.  The  relation 
between  the  parties  in  respect  to  the  proceeds  of  sales  is  not  that  of 
debtor  and  creditor  simply.  The  money  and  securities  are  specifically 
the  property  of  the  principal,  and  he  may  follow  and  reclaim  them,  so 
long  as  the  identity  is  not  lost,  subject  to  the  rights  of  a  bona  fide  pur- 
chaser for  value.  In  case  of  the  bankruptcy  oi  the  agent,  neither  the 
goods  nor  their  proceeds  would  pass  to  his  assignees  in  bankruptcy  for 
general  administration,  but  would  be  subject  to  the  paramount  claim 
of  the  principal.  Those  principles  seem  to  be  well  established.  Ches- 
terfiddMfg.  Co.  v.  Dehoii,  5  Pick.  7 ;  Merrill  v.  Bk.  of  Norfolk,  19  id. 
32 ;  Thompson  v.  Perkins,  3  Mason,  232  ;  EnatchbvuY.  IlaUett,  L.  R.» 
13  Ch.  Div.  696  ;  Duyuid  v.  Edwards,  50  Barb.  290 ;  Story  Agency, 
§  229.  The  relation  between  the  principal  and  consignees  for  sale  is, 
however,  subject  to  modification  by  express  agreement  implied  from 
the  course  of  business  or  dealing  between  them.  The  parties  may  so  deal, 
that  the  consignee  becomes  a  mere  debtor  to  the  consignor  for  the  pro- 
ceeds of  8ales,liaving  the  right  to  appropriate  the  specific  proceeds  to  his 
own  use.  In  the  present  case  there  is  no  reasou  to  contend  that  the  bank 
account,  against  which  the  check  was  drawn,  did  not  represent  trust 
moneys  belonging  to  the  principals,  for  whom  Wilson  «fe  Bro.  were  agents. 
The  deposits  to  the  credit  of  this  account  were  made  in  the  name  of  the 
person,  with  the  word  "  agents "  added.  They  were  tie  proceeds  of 
com:nission  sales.  Wilson  <fe  Bro.  became  insolvent  in  October,  1878, 
and  they  opened  the  account  in  this  form  for  the  purpose  of  protecting 
their  principals,  which  purpose  was  known  to  the  bank  at  the  time. 
The  cueck  in  question  was  drawn  on  this  account  in  settlement  for  a 
balance  due  to  plaintiffs  upon  cash  sales  made  by  the  drawers  as  their 
agents.     It  is  clear  upon  the  facts  that  the  fund  represented  by  the 
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deposit  account  was  a  trust  fund,  and  that  the  bank  had  no  right  to 
charge  against  it  the  individual  debt  of  Wilson  &  Bro.  The  bank, 
having  notice  of  the  character  of  the  fund,  could  not  appropriate  it  to 
the  debt  of  Wilson  &  Bro.,  even  with  their  consent,  to  the  prejudice 
of  the  cestui  que  trusts.  The  supposed  difficulty  in  maintaining  the 
action,  arising  out  of  the  fact  that  money  deposited  was  notthe  specific 
proceeds  of  the  plaintiffs'  goods,  is  answered  by  the' case  of  VanAlen 
V.  Amer,  Nat.  Bank^  52  N.  Y.  1.  Conceding  that  Wilson  & 
Bro.  used  the  specific  proceeds  for  their  own  purposes,  and  their  iden- 
tity was  lost ;  yet,  when  they  made  up  the  amounts  so  used,  and 
deposited  them  in  the  trust  accounts,  the  amounts  so  deposited  were 
impressed  with  the  trust  in  favor  of  the  principals,  and  became  substi- 
tuted for  the  original  proceeds  and  subject  to  the  same  equities.  The 
objection  that  the  deposit  account  represented  not  only  the  proceeds  of 
the  plaintiffs'  goods,  but  also  the  proceeds  of  goods  of  other  persons, 
and  that  the  other  parties  interest^  are  not  before  the  court,  and  must 
be  brought  in,  in  order  to  have  a  complete  determination  of  the  contro- 
versy is  not  well  taken.  The  objection  for  defect  of  parties  was  not  taken 
in  the  answer,  and  moreover  it  does  not  appear  that  there  are  any  unset- 
tled accounts  of  Wilson  &  Bro.  with  any  other  persons  for  whom  they 
were  agents.  The  check  operated  as  a  setting  apart  of  so  much  of  the 
deposit  accoimt  to  satisfy  the  plaintiffs'  claim.  It  does  not  appear  that 
the  plaintiffs  are  not  equitably  entitled  to  this  amount  out  of  the  fund, 
or  that  there  is  any  conflict  of  interest  between  them  and  any  other 
person  or  persons  lor  whom  Wilson  &  Bro.  acted  as  consignees.  The 
presumption,  in  the  absence  of  any  contrary  indication,  is  that  the  fund 
was  adequate  to  protect  all  interests,  and  that  Wilson  &  Bro.  appropri- 
ated to  the  plaintiffs  only  their  just  share.  We  are  of  opinion  that  the 
judgment  was  properly  directed,  and  it  should,  therefore,  be  affirmed. 
^11  concur. 


HxnBBELL  V.  Pacific  Mutual  Ins.  Co. 

October  6.  1885. 

hrsuRANCB,  Marine  —  Breach  of  Contract. 

a  preliminary  contract  of  insurance  by  which,  within  a  reasonable  time  and  in 
the  osiial  form,  a  policy  is  to  be  issued  upon  the  payment  of  the  premium,  is  not 
of  itself  the  basis  of  an  action  ;  but  it  amounts  to  an  agreement  to  insure,  for  the 
breach  of  which  agreement  an  action  lies,  and  the  loss  may  be  recovered. 
Either  party,  not  in  default,  may  compel  performance  by  the  other  ;  but  if,  after 
default  by  one  party,  the  other  party  apparently,  and  by  his  own  conduct,  joins 
in  the  abandonment  of  the  contract,  he  will  not  afterward,  and  after  a  loss  has 
occurred,  be  allowed  to  treat  the  contract  as  still  in  force. 

Appeal  from  a  judgment  of  the  general  term  affirming  a  judgment 
enter^  upon  a  dismissal  of  the  complaint  directed  by  the  court  at  the 
close  of  all  the  evidence. 

This  action  was  commenced  January  15,  1875,  upon  an  alleged  con- 
tract of  marine  insurance  made  by  defendant,  October  8,  1867,  upon  a 
cargo  of  hemp,  on  the  ship  Stuart  Wortley^  shipped  at  Manila,  for  th^ 
port  of  Now  York,  in  September,  1867,  and  valued  at  $10,000. 

The  complaint  alleged  that  the  plaintifE,  on  or  about  October  8. 
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1867,  made  application  to  the  defendant  for  insarance  on  the  above- 
mentioned  car^  against  loss  by  perils  of  the  seas,  on  a  valued  sum  of 
$10,000,  outside  and  irrespective  of  any  other  insurances,  and  agreed  to 
pay  therefor  such  premium  as  should  be  tixed  by  the  Atlantic  Mutual  In- 
surance Company  for  the  same  cargo  and  voyage.  That  the  application 
was  accepted,  and  tjie  insurance  made  binding  for  $10,000,  loss,  if  any, 
payable  to  plaintiff,  for  account  of  whom  it  might  concern,  valuing  the 
pound  sterling,  as  drawn  for  the  cost  of  the  cargo,  at  $10.50.  That 
the  rate  of  premium  was  afterward  fixed  by  the  Atlantic  Mutual  Insur- 
ance Company,  at  $3.50  per  cent ;  but  defendant  gave  plaintiff  no 
notice  thereof.  The  complaint  further  alleged  that  the  ship  and  cargo 
were  totally  lost  on  the  voyage,  to  plaintiff's  damage  $10,000,  and  that 
on  October  26, 1874,  he  serv^  on  defendant  proofs  of  loss  and  interest, 
but  that  defendant  refused  to  pay  said  loss.  Judgment  demanded  for 
$10,000,  and  interest  from  November  25,  1874,  and  costs. 

The  answer  admitted  the  application  for  insurance  in  $10,000|  but 
denied  that  it  was  outside  or  irrespective  of  other  insurance,  and 
averred  that  plaintiff  agreed  to  inform  defendant  of  other  insurances 
^  on  the  same  cargo,  and  failed  so  to  do.  That  the  amount  of  premium 
'  was  never  fixed,  and  no  premium  was  ever  paid  for  the  insurance  ap- 
plied for.  That  prior  to  said  application  plaintiff  had  effected  other 
insurance  to  the  luU  value  of  the  cargo,  wnich  had  been  collected  and 
received.  The  answer  further  averred,  that  no  policy  was  ever  issued 
by  defendant  to  plaintiff  on  the  cargo  of  the  Sttbart  WorUey.  That  at  the 
time  of  the  plaintiff's  application  for  the  insurance  it  was  understood  and 
agreed  that  the  premium  was  to  be  paid  within  a  reasonble  time,  but  the 
same  was  never  paid.  The  answer  also  set  up  the  six  years'  statute  of 
limitation,  and  further,  as  a  separate  defense,  that  the  insurance  applied 
for  by  plaintiff,  on  the  cargo  of  the  Stuart  Wortley^  was  for  the  joint 
account  of  plaintiff  and  one  Robert  L,  Taylor,  who  both  failea  in 
business  and  became  insolvent  in  October,  1867,  shortly  after  said 
application,  and  assigned  to  assignees  for  the  benefit  of  creditors  all 
tneir  property,  including  all  claims  for  insurance  on  said  cargo.  That 
said  assignees  had  notice  of  such  application,  and  that  no  policy  of 
insurance  had  been  issued  thereon,  and  no  premium  paid,  but  the 
assignees  did  not  pay  the  premium  or  complete  the  contract  of  insur- 
ance, and  after  the  happening  of  the  loss,  gave  no  notice  to  defendant, 
and  made  no  claim  or  proof  of  loss  or  interest,  and  settled  with  the 
several  insurance  companies  having  subsisting  and  valid  insurance  on 
the  cargo  in  which  the  plaintiff  was  interested,  and  no  notice  or  claim 
in  respect  to  said  insurance  or  loss  was  ever  made  to  or  upon  defendant 
until  October,  1874. 

George  H.  Forster^  for  appellant.  WUliam  Allen  Butler ^  for  re- 
spondent. 

FiNOH,  J.  It  has  been  held  that  such  a  preliminary  contract  of  in- 
surance as  was  made  in  this  case  is  not,  in  and  of  itself  and  standing 
alone,  the  basis  of  an  action,  but  amounts  to  an  agreement  to  insure 
upon  the  terms  of  the  usual  policy  afterward  to  be  issued,  for  a  breach  of 
wnich  agreement  the  action  lies,  and  the  loss  may  be  recovered.    jEKw 
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V.  Albany  OUy  Fire  Ins.  Co.^  50  N.  Y.  402;  De  Onroe  v.  ThsMetro^ 
politan/fis.  Co.,  61  id.  594;  S.  C,  19  Am.  Rep.  305.  This  doctrine 
imDlies  that  essential  conditions  of  the  contract  remain  to  be  performed 
and  that  the  insnrance  takes  eifect  npon  that  assumption.  These  con- 
ditions are  subseonent  in  point  of  time,  but  on  each  side  precedent  to  the 
right  of  action.  The  insurer  is  bound  to  issue  the  policy  in  the  usual  and 
ordinary  way  and  within  the  usual  and  reasonable  time,  and  within  the 
same  time  the  insured  is  bound  to  pay  the  premium,  or,  if  credit  is  al- 
lowed, to  give  the  customary  note.  But  the  insured  is  not  bound  to  pay 
if  the  policj'  is  refused,  and  the  insurer  is  not  bound  to  deliver  the  policy 
if  the  preminm  or  the  stipulated  note  is  withheld.  Either  party  not  in 
default  may  compel  performance  by  the  other,  or  treating  the  refusal 
as  an  abandonment,  may  himself  join  in  the  abandonment  and  so  ter- 
minate the  contract  and  destroy  its  existence.  Ora/ves  v.  White^  87 
N.  Y.  463;  New  Eagland  Irak  Go.  v.  OUJbert  EL  R.  R,  Co.,  91  id. 
168.  If,  in  such  a  case,  the  breach  on  one  side  is  such  as  to  indicate 
an  intent  to  abandon  or  repudiate  the  agreement,  the  other  party  may 
assent  and  so  the  contract  be  dissolved. 

In  the  present  case  neither  party  performed,  or  offered  to  perform, 
the  mutual  conditions  within  tlie  a^eed  or  customary  time,  and  both 
parties  appear  to  have  abandoned  the  contract.  It  was  made  on  the 
8th  of  October,  1867,  through  Bell  &  Hayward,  who  acted  as  brokers 
and  agents  for  both  parties.  The  custom  was  that  in  ten  or  twenty 
days  tne  policy  would  be  issued  upon  payment  of  the  premium  or  tlie 
delivery  of  a  note  of  the  insured.  Such  note,  where  credit  was  to  be 
given,  appears  to  have  been  not  only  the  customary  condition,  but  es- 
sential and  material.  It  not  only  fixed  the  term  of  credit  beyond  dis- 
pute, but  showed  that  payment  had  not,  in  fact,  been  made,  and  in 
the  hands  of  the  insurer  could  be  discounted  and  used  as  business  paper 
whenever  the  exigency  of  losses  or  expenses  should  require.  Of  course, 
the  custom  permitted  this  credit  only  in  the  case  of  responsible  parties, 
and  when  the  note  tendered  was  assumed  or  understood  to  be  good. 
Bat  within  the  customary  twenty  days  two  things  happened.  The 
plaintiff  became  insolvent,  so  that  his  preminm  note,  if  offered,  would 
have  been  worthless;  and  he  made  a  general  assignment  of  all  his 
property  for  the  benefit  of  creditors.  From  that  date  the  insurable 
interest  in  the  cargo  of  the  ship  Stuart  Wortley  passed  out  of  the 
plaintiff  and  to  his  assignees,  and  they  became  the  owners  of  his  con- 
tract of  insnrance,  and  of  all  his  rights  under  it.  But  they  took  it 
cum  onere;  they  took  it  as  he  held  it,  subject  to  the  payment  of  the 
premium  or  the  delivery  of  the  premium  note.  The  insolvency  of 
plaintiff  did  noty  per  se,  terminate  the  contract,  but  it  gave  to  the  insurer 
an  equitable  right  to  demand  and  receive,  instead  of  the  worthless 
note  of  plaintiff,  the  note  of  the  new  owners  of  the  contract,  or  of 
some  responsible  parties,  or  payment  of  the  premium  in  cash.  Such  a 
notice  was  given  by  Bell  &  Hayward  in  behalf  of  the  insurers  to  both 
plaintiff  and  his  assignees.  They  were  explicitly  told  that  the  insurei-s 
wonld  not  be  bound  unless  the  premium  was  properly  secured.  The 
plaintiff  and  his  assignees  took  no  steps  in  that  direction.  They  paid 
no  premium ;   they  tendered  no  premium  note ;  they  demanded  no 
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policy.  There  was  thus  not  only  a  breach  of  the  agreement  now  sued 
upon,  but  aflSrraative  action  indicating  an  intent  to  abandon  the  con- 
tract, and  justifying  that  conviction  on  the  part  of  the  insurers,  for  the 
assiojnor  and  assignees  took  part  in  procuring  a  new  and  different 
insurance  upon  the  cargo  of  the  vessel.  That  cargo  was  hemp,  pur- 
cliased  in  Manilla,  through  letters  of  credit  issued  by  English  bankers, 
who  were  protected  by  a  lien  upon  the  cargo  through  bills  of  lading, 
and  who  procured  for  their  own  safety  a  new  insurance.  That  for  the 
benefit  of  Brown  Brothers  &  Co.  was  procured  in  New  York,  valuing 
the  pound  sterling,  as  drawn  for,  at  $8.50,  instead  of  $10.50,  as  in  the 
origmal  insurance ;  and  the  remaining  $2  of  such  valuation,  repre- 
senting expected  profits  on  the  cargo,  was  covered  by  an  insurance 
taken  in  the  name  either  of  assignor  or  assignees.  The  portion  of  the 
cargo  paid  for  out  of  the  letter  of  credit  issued  by  the  English  and 
American  bank  was  in  like  manner  insured  for  the  benefit  of  that  insti- 
tution, but  in  foreign  companies.  It  turned  out  that  the  Stuart  WorUeu^ 
had  been  wreckea  in  the  China  seas,  and  her  cargo  totally  lost  in 
the  previous  September,  and  before  even  the  date  of  the  contract  with 
defendant.  The  protest  of  the  captain,  detailing  the  circumstances 
of  the  wreck,  appears  to  have  arrived  in  December,  and  soon  thereafter 
proofs  of  loss  were  made,  and  the  insurance  was  collected. 

That  paid  for  the  iuU  cargo  including  estimated  profits.  The  default 
of  plaintiff  in  not  paying  or  securing  the  premium,  accompanied  by  his 
failure  and  that  of  his  assignees  to  demand  a  policy  or  take  note  of  its 
absence,  and  their  action  in  procuring  a  new  insurance,  and  this  in  the 
face  of  a  notice  that  they  must  give  a  good  note  or  the  contract  would 
be  deemed  not  binding,  fully  justified  the  insurers  in  inferring  an  in- 
tent to  abandon  the  contract  which  their  concurrence  made  elieetive. 
And  sach  mutual  assent  is  rendered  certain  and  conclusive  by  the  further 
fact  that  with  the  exception  of  a  single  incident  hereafter  to  be  noticed 
nothing  transpired  between  these  parties  for  over  seven  years,  and  what- 
ever else  may  be  the  effect  of  that  long  silence  and  inaction,  it  assuredlv 
bears  conclusively  upon  the  mutual  intent  to  abandon,  and  the  knowl- 
edge and  assent  of  each  party  of  and  to  such  abandonment.  So  far  and 
upon  this  state  of  facts  the  inference  was  inevitable  and  dependent  upon 
no  controversy  in  the  proofs. 

But  the  appellant  claims  that  there  would  have  been  such  controversy 
and  the  question  of  abandonment  would  have  gone  to  the  jury  if  evi- 
dence offered  by  him  had  not  been  illegally  excluded.  He  sought  to 
prove  that  an  item  in  an  account  rendered  in  1872,  under  date  of  April, 
1868,  was  for  an  insurance  premium  in  a  case  where  no  j>olicy  had  been 
issued,  and  where  the  ^reement  was  similar  to  that  relating  to  the 
cargo  of  the  Stuart  Wortiey^  which  evidence  was  excluded.  The  ruling 
was  unimportant  since  at  a  later  period  of  the  case  all  the  facts  relating 
to  this  item  were  admitted,  and  it  was  shown  in  substance  that  it  mast 
have  referred  to  the  insurance  upon  the  Stuart  Wortley^  or  the  Ash- 
burton^  which  arrived  safely,  no  policy  having  been  issued  in  either  case, 
iftnd  the  item  charging  an  unpaid  premium  as  an  existing  debt.  Upon 
those  facts  it  is  argued  that  the  question  of  abandonment  should  have 
gone  to  the  jury  and  the  court  erred  in  dismissing  the  complaint.    The 
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item  referred  to  was  not  shown  to  have  related  to  the  premium  on  the 
Stuart  Wordey^  and  cannot,  therefore,  be  urged  as  a  recognition  of  that 
insurance  as  a  subsisting  contract,  and  a  waiver  of  the  non-payment  of 
the  premimn  or  non-delivery  of  a  sufficient  note.  But  yet,  it  is  said,  it 
must  then  have  been  a  charge  for  the  premium  on  the  Ashburton.  We 
may  grant  so  much,  but  because  in  that  case  there  was  a  breach  of  the 
contract  it  does  not  necessarily  follow  that  there  was  a  mutual  abandon- 
ment, or  that  the  unknown  facts  of  that  case  would  liavc  warranted  the 
inference  as  they  did  in  this ;  and  l>ecau8e  a  default  may  have  been 
waived  in  one  case  there  is  no  inference  that  it  was  also  waived  in 
another  and  different  one. 

The  insurer  was  not  bound  to  treat  both  alike  so  far  as  his  own  action 
was  concerned.  However  unjust  or  unreasonable  it  might  be  not  to  do 
80,  no  law  compelled  the  insurer,  if  he  waived  a  default  in  one  case,  to 
waive  it  also  in  another.  The  company  might  recognize  the  contract 
as  to  the  ABhbwrUm^  which  arrived  safely  and  on  whoso  cargo  there 
was  no  loss,  and  collect  the  premium  if  plaintiff  did  not  object  and  its 
interest  lay  in  that  direction,  but  it  would  not  at  all  follow  from  that 
or  justify  an  inference  that  the  insurer  waived  a  default  in  the  case  of 
the  Stuart  Wbrtlei/y  and  reinstated  that  abandoned  contract  for  the 
purpose  of  becoming  liable  for  the  large  loss  known  to  have  happened. 
So  that  the  facts  relied  on  did  not  change  the  situation  or  raise  a  ques- 
tion for  the  jury. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


Nelson  v.  Village  of  Canktbo, 

October  6,  1885. 

Municipal  Cobporation  —  Nbgligbncb  —  Care  of  Streets. 

A  mmiicipal  corporation,  having  power  to  maintain  and  control  streets,  is 
bound  to  exercise  ordinary  and  reasonable  care  and  diligence  to  see  that  they  are 
kept  in  a  reasonably  safe  condition  for  public  travel,  and  a  general  rule  to  that 
effect  maj  now  be  considered  as  established,  and  to  be  apphcable,  whether  the 
act  or  omission  complained  of  and  causing  the  injury  was  that  of  the  municipal 
authorities  or  some  third  party. 

Action  for  personal  injuries.     The  opinion  states  the  point. 

Mr.  SouUy  for  appellant.     Mr.  Wetmore^  for  respondent. 

Danforth,  J.  That  the  plaintiff  was  injured  and  that  the  injury  was 
occasioned  by  a  eaiise  over  which  the  defendant  had  control  and  power 
of  prevention  are  two  facts  about  which  there  is  no  dispute.  The 
only  qu^tion  is  whether  it  was  within  the  duty  of  the  defendant,  as 
well  as  within  its  power,  to  act  in  relation  to  the  matter.  It  was  organ- 
ized as  a  village  in  1873,  under  the  "act  for  the  incorporation  of  vil- 
lages." Laws  of  1870,  chap.  291.  The  injury  was  sustained  by  the 
pkintiff  in  December,  1877,  while  passing  through  one  of  its  streets, 
by  stumbling  over  a  hatchway  projecting  into  and  above  the  sidewalk. 
It  was  in  that  condition  when  tte  village  was  incorporated,  and  the 
only  affirmative  answer  by  the  defendant  to  the  plaintiff's  claim  for 
compensation  was  "  that  the  injuries  complained  of  were  caused  "  by 
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liis  own  neglect  and  fault.  But  this  has  been  found  the  other  way  by 
the  referee,  and  his  conclusion,  sustained  as  it  is  by  the  supreme  court, 
and  not  without  evidence  to  warrant  it,  is  conclusive  here.  So  are  his 
findings  that  by  the  obstruction  the  way  was  made  dangerous,  that  the 
trustees  of  the  defendant  had  knowledge  of  it  and  its  condition  from 
the  very  time  of  its  inception,  and  were  guilty  of  negligence  in  not 
removing  or  compelling  its  owner  to  remove  it. 

Tlie  point  made  by  the  learned  counsel  for  the  appellant  is  that 
although  it  had  power  to  do  either,  it  was  not  bound  to  exercise  it.  In 
this  respect,  however,  we  think  its  duty  was  not  less  than  its  power. 
Indeed  it  has  been  so  uniformly  and  frequently  held  by  the  courts  of 
this  State  that  a  municipal  corporation,  having  power  to  maintain  and 
control  streets,  was  bound  to  exercise  ordinary  and  reasonable  care  and 
diligence  to  see  that  they  were  kept  in  a  reasonably  safe  condition  for 
public  travel,  that  a  general  rule  to  that  effect  may  now  be  considered 
as  established,  and  to  be  applicable,  whether  the  act  or  omission  com- 
plained of  and  causing  the  injury  was  that  of  the  municipal  authori- 
ties or  some  third  party.  Conrad  v.  Ithaca^  16  N.  T.  158 ;  Weet  v. 
Brockporty  id.  161 ;  Saulshury  v.  Ithacay  94  id.  27;  S.  C,  4G  Am. 
Rep.  122.  The  principle  applies  here,  unless,  as  the  appellant  claims, 
the  power  of  the  trustees  was  "  limited  to  making  ordinances  and  by- 
laws, under  which  nuisances  might  be  abated."  It  does  not  seem  to 
be.  They  might  make  both,  but  the  omission  to  do  so  in  no  way 
relieves  the  village  from  the  duty  of  caring  for  and  repairing  its  streets. 
This  was  assumed  by  the  very  act  of  organizing  as  a  village  under  the 
statute  referred  to ;  and  for  its  neglect,  to  the  plaintiff's  injury,  the 
action  has  been  properly  maintained. 

We  have  not  failed  to  observe  that  the  learned  counsel  for  the  appel- 
lant has  grouped  together  upon  his  points,  under  a  single  allegation  of 
error,  exceptions  to  the  admission  of  testimony  and  to  the  rejection  of 
testimony,  to  the  refusal  of  the  referee  to  nonsuit  and  to  his  refusal  to 
find  as  requested,  and  to  his  findings  and  conclusion  as  actually  made. 
The  exceptions  are  very  numerous.  No  ground  is  stated  for  the  sup- 
port of  either.  By  examination  we  learn  that  some  at  least  are  not 
well  taken.  We  find  none  that  seem  to  be.  If  among  so  many  any 
one  can  be  sustained  by  reason  or  authority,  our  attention  should  have 
been  called  to  it  more  specifically. 

The  judgment  appealed  from  should  be  afllrmed. 

All  concur. 
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Scott  v.  Soott. 

October  5, 1885. 

Ybbbict— Eleven  Jubobs  Caknot  Reitdeb  —  Polling  Jubt  — Estoppel. 

A  party  who  complains  that  a  recorded  verdict  is  void,  may  call  it  a  verdict 
withont  danger  of  being  estopped  from  denying  its  validity. 

On  the  coming  in  of  a  jury  tney  were  polled,  "  and  eleven  jurors  sav  they  find 
for  the  defendant  and  one  juror  says  he  was  in  favor  of  the  will/'  and  judgment 
was  enibred  on  the  verdict.  Held,  that  the  judgment  being  entered  on  the  ver- 
dict of  eleven  jurors  was  void. 

Error  to  the  common  pleas  of  Fulton  county. 
John  8tema/i%  for  plain  tiflE  in  error.     R.  M.  SpeeVy  iot  defendant  in 
error. 

Tbunket,  J.  **  April  21, 1884,  verdict  for  defendant.  At  request 
of  attorney  Smith,  jury  polled,  and  eleven  jurors  say  they  find  for  the 
defendant,  and  one  juror  says  he  was  in  favor  of  the  will."  June  10, 
1884,  judgment  entered  on  the  verdict.  The  sole  question  is,  whether 
the  record  sets  out  a  vali4  j'udgment.  None  of  these  facts  without  the 
record  are  at  all  material,  however  persuasive  such  facts  may  be,  that 
•  the  defendant  will  suffer  hardship  if  the  j'udgment  falls.  Here  the 
record  must  be  taken  as  it  has  been  made  and  certified ;  it  must  so 
stand,  though  it  difier  from  the  statements  by  either  party. 

Nor  is  there  occasion  to  decide  the  mootable  question,  whether  in 
the  trial  of  a  civil  cause  the  court  is  bound  to  permit  a  poll  of  the  jury 
on  reauest  by  one  of  the  parties.  At  request  of  the  attorney  for 
defendant  the  jury  was  polled,  and  it  is  undeniable  that  the  court  had 
power  to  permit  the  poll.  In  argument  it  was  urged  that  the  allow- 
ance of  the  poll  of  the  iury  was  discretionary  with  the  court.  This 
point  was  not  decided  in  Byrne  v.  Grosamcmy  65  Penn.  St.  310 ;  but  the 
chief  justice  expressed  his  individual  opinion  against  the  ri^ht.  The 
court  below  were  not  bound  by  that  dictum — theymay  have  adopted  the 
view  of  the  supreme  court  of  New  York  in  Fox  v.  Smithy  3  Cow. 
23,  where  it  was  ruled  that  the  jury  may  be  polled  at  the  request  of 
either  party  at  any  time  before  the  verdict  is  recorded,  whether  it  be 
sealed  or  is  oral.  One  of  the  judges  remarked:  ^' Conceding  that  the 
judge  mav  order  the  jury  polled  seems  to  give  the  party  a  nght  to  in- 
siBt  on  it" 

The  second  assignment  of  error  is :  "  The  court  erred  in  ordering 
judgment  to  be  entered  on  the  verdict."  It  is  said  by  the  defendant 
that  this  assignment  affirms  that  there  is  a  verdict,  and  therefore  the 
judgment  was  rightly  entered.  Less  than  the  twelve  jurors  cannot 
render  a  verdict ;  the  finding  of  a  majority  is  not  a  verdict,  yet  it 
may  be  called  a  verdict  and  declared  void.  Thus :  "  If  there  be 
eleven  agreed  and  but  one  dissenting,  who  says  he  would  rather  die  in 
prison,  yet  the  verdict  shall  not  w  taken  by  eleven,  no,  nor  yet  the 
refuser  fined  or  imprisoned;  and,  therefore,  when  such  a  verdict  was 
VoL,IL— 31 
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taken  by  eleven,  and  the  twelfth  juror  fined  and  imprisoned,  it  was 
upon  great  advice,  ruled  that  the  verdict  was  void."  Bacon's  Abr.,  tit. 
Juries,  G.  And  in  the  note  such  void  verdicts  are  spoken  of  as  verdicts. 
A  party  who  complains  that  a  recorded  verdict  is  void  may  call  it  a 
verdict  without  danger  of  beiuff  estopped  from  denying  its  validity. 

"  After  the  verdict  is  recorded  the  jury  cannot  vary  from  it,  but  before 
it  be  recorded,  they  may  vary  from  the  first  offer  of  their  verdict,  and 
that  verdict  which  is  recorded  shall  stand ;  also  they  may  vary  from 
a  privy  verdict."  Coke  upon  latt.  227  0.  This  rule  is  similar  to  that 
expi-essed  in  Domick  v.  Eeichmbachj  10  S.  &  R.  84,  where  it  is 
noted  that  neither  a  privy  verdict  nor  a  sealed  verdict  is  recorded  ;  and 
if  filed  or  preserved  it  would  form  no  part  of  the  recora ;  that  the 
jury  maj  depart  from  either ;  and  their  finding  in  court  ifi  what  decides 
the  rights  oi  the  parties,  and  what  is  admitted  of  record.  See  Walters 
V.  JimkinSy  16  8.  &  R.  414. 

Nothing  within  this  record  shows  that  the  jury  were  polled  after 
the  recording  of  the  verdict.  The  record  shows  that  the  jury  rendered 
a  verdict  for  defendant,  were  polled,  and  thereupon  eleven  answered 
that  they  found  for  defendant,  and  one  that  he  was  in  favor  of  the 
wilL  All  this  is  recorded  as  a  continuous  act,  and  as  having  been  done 
in  the  usual  order  of  transacting  business  in  court.  We  have  duly 
considered  the  comment  of  counsel  on  the  answer  of  the  one  juror, 
that  he  "  was  in  favor  of  the  will."  Clearly  he  did  not  assent  to  the, 
verdict  at  the  poll.  Of  course,  had  the  learned  president  judge  been 
present,  the  verdict  of  eleven  jurors  would  not  nave  be^n  entered  on 
the  record.  Unless  all  the  jurors  were  agreed,  he  would  have  dis- 
charged them  because  of  their  disagreement.  Whether  polled  or  not, 
one  of  the  jurors,  before  the  verdict-  was  recorded,  had  a  right  to  dis- 
sent, and  if  he  did,  there  was  no  valid  verdict.  The  proceeding  in 
court  being  fully  set  out  on  the  record,  shows  that  the  judgment  has 
been  entered  on  the  verdict  of  eleven  jurors. 

Judgment  reversed,  and  venire  faouM  de  novo  awarded. 


OOB  V,  BUEHLEB. 
October  5,  1885. 

GUABANTY— NonCB  OF  AOCEPTANCB. 

Plaintiffs'  agent  obtained  tbe  signature  of  B.  to  a  contract  with  his  principals. 
Defendant  executed  a  guaranty  of  faithful  performance  on  the  part  of  B.,  with 
the  understanding  that  the  agreement  was  to  be  submitted  to  plaintifik  for  their 
approval,  acceptance  and  signature.  Defendant  never  received  any  notice  of  ac- 
ceptance by  plaintifiEs.  In  an  action  against  defendant  on  his  guaranty,  Jheld, 
that  the  failure  to  give  notice  of  acceptance  within  a  reasonable  time  was  fatal  to 
plalntifEs'  claim. 

Error  to  the  common  pleas  of  the  county  of  Adams. 

Coe  &  Richmond,  the  plaintiffs  in  this  case,  are  a  Philadelphia  firm 
engaged  in  the  manufacture  and  sale  of  fertilizers,  and  James  Bi^ham, 
residmg  in  Gettysburg,  sold  their  phosphate.  Prior  to  1877  he  W)ught 
the  phosphate  from  the  firm  and  sold  it  on  his  own  account.  In  August, 
1877,  he  commenced  receiving  phosphate  from  them  on  consignment 
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account  and  selling  it  for  them  as  their  agent  or  bailee.    At  that  time 
he  owed  them  a  balance  on  his  individual  account  of  about  $3,000. 

James  Bigham  not  making  returns  promptly  of  sales  made  by  him  on 
theconsiOTment  account,  and  there  being  a  large  amount  not  accounted 
for,  the  Irm,  in  February,  1879,  sent  an  agent,  Mr.  Danzenbaker,  to 
Gettysburg  to  examine  into  their  business  in  Mr.  Bigham's  hands,  and 
to  arrange  to  secure  future  consignments.  This  agent  found  a  large 
amount  of  accounts  outstanding,  suflScient  when  collected  probably  to 
liquidate  the  consignment  account.  This  agent  then  prepared  an  agree- 
ment to  secure  the  prompt  payments  of  luture  consignments  for  the 
year  1879,  which  was  executed  by  Bigham  February  21,  1879,  and  a 
guarantee  on  it,  executed  by  C.  EL.  Buehler,  the  defendant  at  the  same 
time,  in  which  he  "  guaranteed  the  fulfilment  of  the  within  contract, 
and  the  faithful  performance  of  the  above  instructions  on  the  part  of 
said  James  Bigham." 

Bigham  had  his  office  and  place  of  business  in  the  same  building 
with  C.  H.  Buehler,  and  all  his  business  was  conducted  within  the  daily 
observation  of  C.  H.  Buehler. 

The  name  of  Coe  &  Richmond  was  not  then  signed  to  the  paper  — 
the  signatures  Bigham  and  Buehler  were  obtained  with  the  undel^ 
standing  that  the  paper  was  to  be  presented  afterward  to  Coe  &  Rich- 
mond for  their  approval  and  acceptance,  and  to  be  signed  by  them ; 
it  was  afterward  signed  by  Coe  &  Richmond,  but  whqn,  was  not 
shown. 

There  was  no  attempt  to  show  that  C.  H.  Buehler  ever  received  any 
notice  from  any  one  of  the  acceptance  or  approval  of  the  agreement  and 
guaranty  —  or  even  that  it  had  been  signed  by  the  plaintiSs.  Nor  was 
there  any  evidence  to  show  that  C.  H.  Buehler  had  any  notice  of  any 
shipments  under  this  agreement  —  nor  that  he  had  any  knowledge  of 
any  shipments  or  of  default  in  payment  by  Bigham  until  February  16, 
1882,  three  full  years  after  the  signing  of  the  guaranty. 

Phosphate  was  consigned  by  the  plaintiffs  by  the  car-load  to  James 
Bigham,  at  Gettysburg,  under  the  terms  of  this  agreement,  during 
the  summer  and  fall  of  1879,  to  the  amount  of  $6,162.  Remittances 
were  made  by  Bigham  during  the  same  time  for  collections  made,  both 
on  the  account  pnor  to  February,  1879,  and  also  subsequently  thereto. 
These  remittances  were  always  credited  as  directed  by  Bigham.  Some- 
times he  would  direct  the  credit  to  be  made  on  the  old  consignment 
account  and  it  was  so  done,  and  sometimes  to  the  new  account  and  it 
was  so  done.  Where  no  direction  was  given  the  credit  was  applied  by 
the  plaintiffs  to  the  old  account  until  it  was  extinguished.  The  total 
amount  of  payments  made  on  the  consignment  account  under  the  agree- 
ment on  which  defendant  was  surety  was  $2,708.16,  leaving  a  balance 
owing  on  the  phosphate  shipped  to  Bigham  during  the  summer  of  1879, 
under  this  agreement,  of  $3,453.84. 
{  Bigham,  failing  to  account  for  this  balance  in  money  or  notes,  accord- 
I  ing  to  the  terms  of  the  agreement  against  him,  for  this  and  other 
indebtedness  from  him  to  the  plaintiffs,  April  4,  1882,  which  resulted 
in  a  verdict  March  15,  1883,  in  favor  of  plaintiffs  for  $9,151.95,  on 
which  judgment  was  entered  March  20, 1883,  sec.  reg. 
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On  tliis  judgment  a  writ  of  fieri  facias  was  issued  March  21,  1883, 
and  return  made  by  the  sherm  of  no  property  of  defendant,  real  or 
personal,  subject  to  levy.  The  plaintim  tnen  brought  this  action  of 
assumpsit  against  C.  H.  Buehler,  the  surety  on  the  agreement  of  1879, 
and  on  the  trial  of  the  case  gave  in  evidence  the  agreement  and  the 
consignment  of  phosphate  in  accordance  with  its  terms  to  Bi^ham,  and 
the  enorts  to  collect  trom  Bigham,  and  the  suit  against  him,  judgment, 
execution  and  return  of  no  goods,  and  rested ;  and  defendant  there- 
upon moved  the  court  for  a  compulsory  nonsuit  for  the  reason  that 
plaintiff  had  failed  to  make  out  a  case.  After  argument,  the  court 
entered  judgment  of  nonsuit,  and  on  motion,  refused  to  take  off  the 
nonsuit,  and  this  entry  of  judgment  of  nonsuit  is  the  error  complained 
of  by  the  plaintiffs. 

The  court  below  said :  *'I  am  of  the  opinion,  gentlemen,  that  this 
contract  being  indefinite  as  to  the  amount  of  the  liability,  the  creditor  is 
bound  to  show  the  failure  or  default  upon  which  the  contract  of  guar- 
antee is  suspended,  and  to  show  the  insolvency  of  the  principal  debtor. 
No  proceedings  were  instituted  against  the  guarantor  m  this  case  until 
four  years  after  the  contract  was  entered  into  —  this  suit  not  having 
been  brought  until  the  7th  of  June,  1883  —  and  there  being  no  evi- 
dence before  the  court  that  James  Bigham  was  insolvent  until  the 
return  of  the  execution  on  the  26th  of  March,  1883,  four  years  after 
the  contract,  the  motion  is  sustained  and  nonsuit  entered." 

Damd  WiUSy  for  plaintiff  in  error.  J.  C,  Nedey^  ior  defendant  in 
error. 

Per  Cubiam.  The  absence  of  notice  of  acceptance  bv  the  plaintiffs 
to  the  defendant  is  fatal  to  their  claim.  When  the  de&ndant  signed 
the  guaranty  it  was  his  proposition  only.     The  contract  which  he  pro- 

¥>SM  to  guarantee  had  not  been  executed  or  accepted  by  the  plaintiffs, 
rue,  they  did  execute  it  soon  afterward,  yet  they  gave  no  notice 
thereof  to  the  defendant.  It  is  urged,  inasmuch  as  the  evidence  showed 
Bigham  obtained  phosphate  of  the  plaintiffs  after  this  time,  of  which 
the  defendant  must  have  had  knowledge,  this  created  presumptive 
notice  of  acceptance.  Such  presumption  is  negatived  by  the  fact  that 
for  a  long  time  prior  to  the  making  of  the  proposition  by  the  defend- 
ant, Bigham  had  been  obtaining  phosphate  from  the  plainti^Es,  and 
there  was  no  visible  notice  to  an  observer  that  it  was  thereafter  obtained 
under  any  new  arrangement.  Defendant  was  entitled  to  notice  of 
acceptance  within  a  reasonable  time.  This  he  did  not  get. 
Judgment  affirmed. 
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BUXHLEB  V.  COE. 
October  5, 1885. 

SUBETY  — LlABnJTT  OF— NOTICB  OF  DEFAULT. 

A  soiety  is  directlj  liable  to  the  creditor  for  the  acts  to  be  performed  by  the 
debtor.  He  is  an  original  promisor  and  most  see  to  it  that  the  debt  is  paid. 
Neither  notice  of  acceptance  nor  notice  of  defaolt  is  neceasarj  to  fix  his  liability. 

Error  to  the  common  pleas  of  the  county  of  Adams. 

Action  on  the  following  bond. 

'^'Enow  all  men  by  these  presents  that  we,  James  Bigham,  0.  H. 
Baehler,  Robert  Bell,  Nicholas  G.  Wilson  and  W.  T.  Ziegler,  all  of 
Adams  county,  Pennsylvania,  are  held  and  firmly  bound  unto  Coe  & 
Richmond,  manufacturers  of  E.  Frank  Coe's  Ammoniated  bone  super- 
phosphate,  Philadelphia,  Pennsylvania,  in  the  sum  of  $6,000,  lawful 
money,  to  be  paid  to  the  said  Coe  &  Richmond,  or  their  certain  attor- 
ney, execotors,  administrators  or  assigns ;  to  which  payment,  well  and 
truly  to  be  made  and  done,  we  do  bind  ourselves,  our  heirs,  executors 
and  administrators,  and  every  of  them  firmly  by  these  presents;  sealed 
with  our  seals  and  dated  the  11th  day  of  April,  A.  D.  1881. 

^Whereas  the  above  bounden  James  Bigham  has  applied  to  Coe  & 
Richmond  for  the  agency  to  sell,  on  consignment  account  for  the  year 
1881,  the  phosphat^  guano  and  bone  fertilizers  manufactured  by  said 
Coe  &  Richmond,  in  tne  district  comprising  the  county  of  Adams,  in 
the  State  of  Pennsylvania.  And  whereas  there  is  an  indebtedness 
owing  by  said  Bigham  to  said  Coe  &  Richmond  on  purchases  made  by 
him  from  them  of  fertilizers,  and  in  order  to  liquidate  the  same  said 
B^ham  has  proposed  and  agreed  that  if  he  receives  the  said  agencv  he 
wiU  pay  over  all  the  commissions  or  profits  received,  as  earned  by  him, 
on  the  sale  of  said  fertilizers,  not  less  than  $8  per  ton,  to  Coe  &  Rich- 
mond, on  their  old  account  against  him,  until  the  same  is  liquidated. 
And  that  he  will  account,  either  in  money  or  in  such  notes  as  will  be 
discounted  by  a  bank  without  recourse  to  said  Coe  &  Richmond,  for 
all  fertilizers  consigned  to  him  during  the  year  1881,  within  such  rea- 
sonable  time  after  such  sales  are  made  as  ma^  be  agreed  u{>on. 

"Now  the  condition  of  this  obligation  is  such  that  if  the  above 
bounden  James  Bigham  shall  and  do  account  for  and  pay  unto  said 
Coe  &  Richmond  all  such  sum  or  sums  of  money  and  notes  which  will 
be  discounted  without  recourse  to  Coe  &  Richmond,  that  shall  be  from 
time  to  time  received  by  him  for  fertilizers  consigned  to  him  by  Coe  & 
Richmond  during  1881,  at  such  price  as  may  be  aCTeed  upon,  and  also 
i^t  for  credit  upon  the  old  indebtedness  of  said  Bigham  to  Coe  & 
Bichmond,  as  fast  as  collected,  all  commissions  of  profits  on  sales  not 
leas  than  $3  per  ton,  then  this  obligation  to  be  void,  or  else  to  be  and 
remain  in  full  force  and  virtue.  «  James  Bigham,    [seal. 

"  C.  H.  BUBHLEB,      SEAL. 

"RoBEKT  Bell,       seal. 

**  W.  T.  ZlEOLEK,       SEAL. 

"  Witness :  «  N.  G.  Wilson,     [seal. 

"  Edw.  G.  Fahnstook. 

"W.  D.  HOLTZWOETH.^* 
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After  the  plaintifEs  bad  closed  their  case,  the  defendants  offered  to 
prove  the  following  state  of  facts,  namely  :  That  Ooe  &  Eichmond 
were  inanafactorers  of  phosphat^  having  their  place  of  basiness  in 
Philadelphia,  and  that  James  Bigham  resiaed  in  Gettysburg,  Pa.,  and 
for  ten  years  (from  1872  to  1882)  was  engaged  quite  extensively  in  the 
sale  of  phosphates,  plasters  and  machinery ;  that  he  began  to  sell  phos- 
phates for  Coe  &  Richmond  in  1872,and  continued  to  seU  for  them  every 
year  for  ten  years,  to  the  end  of  the  season  of  1881,  selling  for  them 
every  year  a  large  amount  of  goods  —  sometimes  on  consignment  ac- 
count, and  sometimes  buying  the  goods ;  that  he  fell  back  in  his  accounts 
with  them  every  year,  more  or  Jess,  until  the  year  1877,  when,  being 
largely  in  their  debt,  as  security  for  this  indebtness,  they  induced  Big- 
ham  to  procure  a  policy  of  life  insurance  for  their  benefit  for  $5,000 
in  the  Presbyterian  Life  Insurance  Company,  which  he  carried  for 
them  till  1883,  at  an  expense  to  himself  annually  of  $132.25,  which 
he  paid  out  of  the  proceeds  of  his  business ;  that  from  that  time 
on  ne  continued  to  do  business  for  Coe  &  Richmond,  falling  back 
more  and  more  each  vear,  till  the  time  the  bond  in  suit  was  signed, 
on  the  11th  day  of  Apnl,  1881,  when  he  was  a  defaulter  to  the  amount 
of  $5,000. 

That  at  this  time,  Coe  &  Richmond  refused  to  allow  him  to  have 
any  more  phosphate,  unless  he  would  furnish  them  with  a  proper  bond 
to  secure  them.  The  bond  in  suit  was  then  prepared  by  the  counsel 
of  Coe  &  Richmond,  and  Mr.  Bigham  procured  the  names  of  the  de- 
fendant sureties  to  it.  It  was  signed  at  the  Eagle  Hotel  in  Gettysburg, 
and  when  the  parties  were  about  to  si^n  the'  bond  the  indebtedness 
mentioned  in  it  was  referred  to  and  discussed,  and  the  sureties  were 
informed  (by  the  person  who  procured  the  signatures),  and  so  under- 
stood, that  it  was  tor  a  small  sum — so  small,  that  the  profits  on  Mr. 
Bigham's  consignments  for  the  year  1881  would  wipe  it  out  and  leave 
something  over  for  Mr.  Bigham. 

That  nothing  was  said  to  the  sureties  about  Bigham's  being  in  de- 
fiiult  to  Coe  &  Richmond  (except  the  explanation  that  was  made  con- 
cerning the  small  indebtedness  mentioned  in  the  bond),  or  about  the 
policy  of  life  insurance  that  he  had  taken  out  and  was  carrving  for 
their  security,  nor  any  thine  about  the  real  condition  of  affairs  between 
Coe  &  Richmond  and  Bignam;  that  the  sureties  had  no  knowledge 
or  information  of  these  facts — nor  any  suspicion  that  Bigham  was  not 
in  good  credit  with  Coe  &  Richmond ;  that  if  thev  hm  known  the 
true  state  of  affairs  between  these  parties,  they  would  not  have  signed 
the  bond. 

This  for  the  purpose  of  showing  a  non-communication  or  suppression 
of  facts  as  to  the  relationship  and  condition  of  affairs  between  the 
plaintiffs  and  Bigham  material  to  be  known  by  the  sureties,  such  as 
would  discharge  them  in  law. 

The  court  rejected  all  the  offers  made  for  this  purpose,  and  refused 
to  affirm  a  point  prepared  by  the  defendants  on  the  same  facts,  and 
defendants  excepted. 

From  the  signing  of  the  bond,  April  11, 1881,  to  the  bringing  of 
this  suit  against  tiiem,  June  7, 1883,  the  sureties  never  received  any 
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notice  from  Coe  &  Bichmond  of  their  acceptance  of  the  bond,  or  of 
their  intention  to  famish  goods  on  the  faith  of  it,  or  «i  j  notice  that  any 
consignments  had  been  made  to  Bi^iam  on  the  faith  of  the  bond,  or 
any  notice  of  default  on  the  part  of  %igham  ;  and  in  fact  had  no  such 
notice  or  knowledge  from  any  source. 

Defendants  oflEered  to  prove  this,  and  the  court  rejected  their  offers, 
and  refnaed  to  affirm  tneir  points  prepared  on  the  same  facts,  and 
defendants  excepted. 

The  bond  in  suit,  stipulating  that  "  Bigham  "  will  "  account,"  etc., 
"for  all  fertilizers  consigned  to  him  during  the  year  1881  within  such 
reasonable  time  after  siush  sales  a/re  maae  as  may  be  agreed  upon^'* 
and  that  ^^  Bigham  shall  and  do  account  for  and  pay  to  said  Coe  <&  . 
Richmond,  etc,"  "  for  fertilizers  consigned  to  him  by  Coe  &  Rich- 
mond daring  1881,  ai,  such  price  as  may  he  am*eeduponi'^  and  the  con- 
tract thus  being  uncertain,  indefinite,  and  depending  on  future 
contingencies  —  and  there  being  no  proof  of  notice  that  either  of  said 
agreements  had  been  made  and  completed  between  plaintiffs  and 
Bigham,  nor  any  proof  that  either  of  said  agreements  haa  in  fact  been 
made  or  completed  —  the  defendants  hela  that  there  could  be  no 
recovery  in  this  suit,  the  plaintiffs  having  failed  to  make  out  even  a 
prima  facie  case. 

The  court  refused  to  take  this  view  of  the  case  —  overruling  the 
defendants'  motion  to  take  the  case  from  the  jury,  declining  to  affirm 
the  defendants'  sixth  point,  which  was  to  the  same  effect,  and  directed 
the  jury  to  find  for  the  plaintiffs  the  sum  of  $3,977.74:.  The  defend- 
ants  excepted  to  all  these  rulings  of  the  court.  The  court  afterward 
directed  judgment  to  be  made  on  the  verdict.  The  defendants  ex- 
cepted, 

J*  0.  Nedeyj  for  plaintiff  in  error.  Damd  WillSj  for  defendant  in 
error. 

Feb  Curiam.  The  recitals  in  the  condition  of  the  bond  are  fatal  to 
the  defense  of  the  plaintiffs  in  error.  They  contain  clear  and  express 
admissions  of  fact  and  declarations  which  fix  the  liability  of  the  persons 
execnting  the  obligation.  They  became  sureties.  The  evidence  given 
oroffer^  was  not  sufficient  to  discharge  them  from  the  obligation 
which  they  assumed. 

Judgment  affirmed. 


8ha7eb^?.  Shapes. 
October  5,  1885. 

Sracnfic  Pebfobmakcb  —  Contract  of  Sale  -—  Imfbovements; 

The  contemplation  of  one,  and  the  expectation  of  the  other,  do  not  constitute 
a  contract. 

In  1875,  Samael  Shafer,  by  his  wiU,  devised  a  life  estate  in  certain  real  estate 
to  Jesse  Shafer,  Jr.,  on  condition  that  he  shonld  support  Elizabeth  Shafer  during 
her  life  and  provide  for  her  burial,  and  on  failure  to  perform,  the  property  was 
to  vest  in  Jesse  Shafer,  Sr.,  on  the  same  condition ;  the  remainder  to  a  son  of 
Jesse  Shafer,  Jr.  In  1876,  Samuel  Shafer  sold  the  property  so  devised,  which 
sale  was  acquiesced  in  by  Jesse,  Jr.,  and  purchased  a  farm  to  which  Jesse  Shafer, 
Jr.,  lemov^,  but  upon  what  terms  did  not  appear,  and  supported  Elizabeth 
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Shaf er  while  she  lived,  and  at  her  death  proyided  for  her  barial.  On  a  bill 
in  equity  to  comi>el  a  conveyance  of  the  farm,  hdd,  that  there  was  no  evi- 
dence of  a  contract  of  sale,  nor  could  he  recover  for  improvements  made  on  the 
faith  of  the  supposed  contract. 

David  WiUsj  for  appellant.    2>.  M.  GmumghJly^  for  appellee. 

Tbttkkbt,  J.  This  suit  is  for  a  decree  of  specific  performance  of  an 
alleged  oral  contract  for  the  sale  of  a  tract  of  land  containing  one  hun- 
dred and  thirty  acres,  made  by  Samuel  Shaf  er  in  his  life-time,  with 
Jesse  Shafer,  Jr.  The  master  finds  that  there  is  no  evidence  of  such 
contract  having  been  made,  and  the  court  fiuds  "  obscurity,  uncertainty 
and  insufficiency  in  the  evidence  of  the  alleged  contract  which  it  is 
^indispensable  should  be  established  by  clear  and  definite  testimony." 
Both  agree  that  specific  performance  cannot  be  decreed.  The  learned 
judge  was  of  opinion  tnat  compensation  maj  bo  allowed,  especially 
under  the  pleadings,  because  the  defendants  m  their  answer  say,  that 
if  said  Samuel  ever  contemplated  any  thing  in  connection  with  said 
farm,  it  was  that  said  farm  might  be  substituted  for  and  stand  in  place 
of  the  Littlestown  property  in  his  last  will,  on  the  same  terms  and  con- 
ditions, and  on  the  further  conditions  that  said  Jesse  should  pay  the 
difference  between  what  the  Littlestown  property  was  sold  for  and  the 
purchase-money  of  said  farm,  and  they  do  not  admit  he  so  contem- 
plated. 

The  bill  avers  that  in  1869  Samuel  Shafer  contracted  to  give  the 
Littlestown  property  to  Jesse  Shafer,  Jr.,  upon  condition  that  he  should 
pay  the  interest  annually  on  $1,400  to  said  Samuel,  and  also  support 
Elizabeth  Shafer  during  her  life  and  provide  for  her  burial  at  her 
decease.  Let  it  be  concluded  that  there  is  proof  of  such  contract.  In 
1875  said  Samuel  executed  his  will,  wherein  he  devised  the  Littlestown 
property  to  said  Jesse  to  hold  for  his  life,  on  condition  that  he  support 
Elizabeth  Shafer  during  her  life  and  provide  for  her  burial,  ana  on 
failure  to  perform  such  contract  the  property  to  vest  in  Jesse  Shafer, 
Sr.,  on  the  same  condition ;  the  remainder  to  a  son  of  Jesse  Shafer,  Jr. 
In  1876  Samuel  Shafer  sold  the  Littlestown  property  and  purchased  the 
farm.  Jesse  Shafer,  Jr.,  removed  to  the  farm,  and  supported  Elizabeth 
Shafer  while  she  lived,  and  at  her  death  provided  for  ner  burial.  On 
what  terms  he  occupied  the  farm  does  not  appear.  No  change  was 
made  in  the  will.  There  is  no  evidence  of  a  contract  relative  to  the 
farm  between  him  and  Samuel  Shafer.  Although  the  master  errone- 
ouslv  considered  the  testimony  of  Jesse  Shafer  and  Barbara,  his  wife, 
as  if  by  one  person  only,  he  finds  that  it  would  be  insufficient  if 
they  are  considered  as  two  independent  witnesses.  "  Their  testimony 
consists  of  conversations  with  Samuel,  at  which  Jesse,  Jr.,  was  not 
present  —  there  is  no  evidence  that  Jesse,  Jr.,  knew  of  these  conversa- 
tions." 

The  plaintift's  father  testifies  that  after  the  purchase  of  the  farm 
Samuel  Shafer  said :  "  I  have  bought  this  property,  I  intend  to  pay  for 
it,  for  Jesse  and  my  sister  Betsy,  and  I  have  never  seen  it  and  may  be 
I  never  will."  And  at  another  time  he  said :  "  If  Jesse  kept  Betsy  as 
long  as  she  lived  he  was  to  have  the  property,  Jesse  was  to  have  it  as 
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long  as  he  lived,  and  after  his  death  his  children  were  to  have  it."  His 
mother  testifies  to  similar  remarks  bj  said  Samuel  when  he  was  conversing 
with  her.  Other  witnesses  heard  Samael  make  remarks  corroborative 
of  those  proved  by  the  plaintiffs  parents.  Sach  talk,  taken  in  connec- 
tion with  the  circumstances,  is  insufficient  to  establish  a  contract  for 
sale  of  the  land  in  question.  Nor  did  Jesse  Shafer,  Jr.,  understand 
that  he  had  a  contract  for  this  farm.  After  the  death  of  Samuel,  and 
when  Elizabeth  Shafer  was  living,  he  claimed  of  the  administration  a 
certain  sum  for  the  support  of  said  Elizabeth,  which  sum  was  less  tlian 
the  price  of  the  farm  or  of  the  Littlestown  property.  He  consulted 
counsel  and  sought  to  enforce  payment  of  the  aebt.  Upon  the  evi- 
dence there  is  no  foundation  for  a  bill  in  equity  to  compel  conveyance 
of  the  farm  to  the  plaintiff. 

The  answer  denies  that  there  is  any  contract  relative  to  said  farm  ; 
and  denies  ^^  that  the  said  Samuel  ever  did,  after  the  execution  of  said 
will,  make  any  valid  or  binding  provision  or  arrangement  whatever  in 
behalf  of  said  parties,  or  any  or  either  of  them ;  and  they  state  that  if 
the  said  Samuel  ever  did,  at  any  time  after  the  date  of  said  will,  con- 
temphte  making  any  provision  in  behalf  of  said  parties,  or  anv  or 
either  of  them,  said  contemplation  was  never  carried  mto  effect.  Then 
follows  the  statement  of  what  said  Samuel  may  have  contemplated, 
not  contracted.  Surely  the  pleading  do  not  establish  the  plaintiff's 
riffht  to  recover  compensation  in  this  proceeding. 

The  plaintiff  could  not  maintain  a  oill  for  specific  performance  of 
the  contract  for  the  Littlestown  property.  He  acquiesced  in  the  sale 
of  that.  For  au^ht  that  appears  ne  could  have  brought  an  action  at 
law,  not  for  recovery  of  that  property,  but  for  recovenr  of  compensa- 
tion for  the  support  of  Elizabeth  Shafer.  He  files  a  bill  for  performance 
of  a  contract  of  sale,  and  fails  to  prove  a  contract.  Instead  of  uncer- 
tainty and  obscurity  respecting  some  of  the  terms  of  a  contract,  it  is 
certain  no  contract  was  made,  if  absence  of  evidence  makes  certain  its 
non-existence.  Why  should  compensation  be  decreed  ?  "  It  is  well  es- 
tablished that  whenever  a  court  oi  equity  has  jurisdiction,  if  the  relief 
prayed  for  cannot  for  some  reason  bo  granted,  a  compensation  in  dam- 

Ses  may  be  awarded  in  lieu  thereof.  Thus,  if  a  plaintiff  was  origin- 
y  entitled  to  specific  performance  of  a  contract  of  sale,  but  it  so 
happens  that  before  the  final  decree  it  becomes  impracticable  for  the 
defendant  to  make  a  conveyance,  so  that  the  specific  relief  prayed  for 
in  the  bill  cannot  be  decreed,  the  court  will  not  turn  the  plamtiff  over 
to  seek  his  damages  in  an  action  at  law,  but  will  proceed  airectly  to  de- 
cree him  compensation."  Masson^  Afpealy  70  Penn.  St.  29.  In  that 
case  when  the  suit  was  begun  the  plaintiff  was  entitled  to  relief  in  equity, 
the  parties  agreed  that  a  preliminary  injunction  should  not  be  issued ; 
the  injury  done  by  the  defendant  had  become  permanent  when  the 
cause  was  reached  for  final  decree,  and  therefore,  on  principle  as  well 
as  on  the  agreement,  the  court  decreed  compensation.  Wnen  the  de- 
fendant has  put  it  out  of  his  power  to  perform  the  contract,  the  bill 
will  be  retained  and  it  will  be  referred  to  a  master  to  assess  the  damages. 
Woodcock  V.  Bermety  1  Cow.  711.  Where  the  proof  clearly  establishes  a 
contract  of  sale,  but  time  of  payment  or  other  detail  respecting  the  pay- 
VoL.IL— 32 
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ment  of  purchase-money  is  left  uncertaiD,  and  the  porchaser  took  posses- 
sion, paid  part  of  the  purchase-money  and  made  valuable  improvement  on 
the  faith  of  the  contract,  the  bill  may  be  retained  for  the  purpose  of 
allowing  the  plaintiff  compensation  if  he  has  not  a  full  and  adequate 
remedy  at  law.  Aday  v.  Echok^  18  Ala.  353.  These  cases  indicate 
on  what  grounds  compensation  will  be  decreed  when  specific  perform- 
ance is  impracticable.  In  Pennsylvania  a  party  is  not  entitled  to  relief 
in  equity  when  he  has  a  full  and  adequate  remedy  at  law. 

The  plaintiff's  claim  is  merely  for  compensation  for  the  support  of 
Elizabeth  Shafer.  He  made  no  contract  for  the  farm.  He  has  no  claim 
for  improvements  made  on  the  faith  of  a  contract.  Samuel  Shafer  may 
have  contemplated  devising  the  farm  to  him  for  life,  with  remainder  to 
his  children,  and  he  may  have  expected  such  devise  would  he  made. 
The  contemplation  of  one  and  the  expectation  of  the  other  do  not  con- 
stitute a  contract. 

Decree  reversed  and  bill  dismissed,  appellee  to  pay  all  costs. 


Coic.,  eon  rd.  Attobnet-Genebal,  v.  Ltkens  Water  Company. 

October  5, 1885. 
Quo  Warranto  —  Pboceedinob  to  Annul  Charter  — Franchise  Reverting  to 

Ck>MM0NWEALTH. 

When  the  legislature  reserves  to  itself  the  right  to  repeal  a  charter  on  the 
happening  of  a  certain  event,  it  may  enact  the  rep^  whenever  the  event  happens, 
without  first  invoking  the  judgment  of  a  court 

May  6,  1880,  letters-patent  were  issued  by  the  Commonwealth  of  Pennsylvania, 
incorporating  Lykens  Water  Company,  '*the  object  of  which  is  to  supply  the 
borough  of  Lykens,  in  Dauphin  county,  Pennsylvania,  with  water." 

Section  11  of  the  supplementary  act  of  April  17,  1876,  declared  "  if  any  com- 
I>any  incorporated  under  this  act  or  the  act  to  which  this  is  a  supplement,  shall 
not  proceed  to  carry  on  its  work,  the  space  of  two  years  from  tne  date  of  its 
letters-patent  .  .  .  the  rights  and  privileges  thereby  granted  to  said  corpora- 
tion shall  revert  to  the  Commonwealth." 

An  act  of  June  18,  1888,  declared  "  that  any  corporation  now  in  existence  shall 
have  two  years  from  the  date  of  this  act  to  do  and  perform  the  things  by  this 
section  required." 

July  20,  1883,  letters-patent  were  issued  to  respondent,  purporting  to  grant 
like  rights  and  privileges  and  covering  the  same  territory. 

In  an  action  of  quo  vxtrranto,  brought  to  annul  the  charter  of  the  respondent, 
held,  that  the  first  corporation,  under  the  provisions  of  the  act  of  1876,  had  for- 
feited its  charter  rights,  which  reverted  to  the  Commonwealth,  and  it  was  unim- 
portant whether  the  forfeiture  declared  by  qtto  toarranto,  or  by  other  proceedings 
on  the  part  of  the  Commonwealth. 

Error  to  the  court  of  common  pleas  of  Dauphin  county. 

«/".  (7.  Durhiriy  for  plaintiff  in  error.  Z.  W.  HaU,  for  defendant  in 
error. 

Meeoub,  Ch.  J.  This  is  an  attempt  to  annul  the  charter  of  the 
respondent,  to  which  letters-patent,  regular  in  form,  issued  on  the  20th 
of  July,  1883.  The  grouna  of  complaint  is  that  letters-patent  had 
previously  issued  to  another  corporation  of  the  same  name,  giving  to  it 
the  exclusive  right  to  enjoy  the  same  rights  and  privileges  in  the  same 
territory.    It  is  admitted  that  the  corporation,  for  the  benefit  of  which 
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the  charter  of  the  respondent  is  attacked,  was  duly  incorporated  on  the 
6th  of  May,  1880,  under  the  act  of  29th  of  April,  1874,  and  its  supple- 
ments. Section  11  of  the  supplement  of  17th  of  April,  1876,  tnter 
diay  declared  "  if  any  company  incorporated  under  this  act  or  the  act 
to  which  this  is  a  supplement,  shall  not  proceed  to  carry  on  its  work 
and  construct  necessary  buildings,  structures  or  improvements  within 
the  space  of  two  years  from  the  date  of  its  letters-patent  .... 
the  rights  and  privileges  thereby  granted  to  said  corporation  shall 
revert  to  the  Commonwealth." 

More  than  three  years  had  elapsed  after  letters-patent  were  issued  to 
the  first  corporation  before  they  were  issued  to  the  respondent,  yet  the 
former  had  wholly  failed  to  comply  with  the  requirements  of  the  act 
of  1876.  Bv  the  terms  of  this  act,  all  its  rights  and  privileges  had 
reverted  to  the  Commonwealth  more  than  a  year  before  it  granted  the 
same  rights  and  privileges  to  the  respondent. 

It  is  contended  that  the  first  corporation  is  relieved  from  a  forfeiture 
of  its  charter,  under  section  5  of  tne  act  of  13th  June,  1883.  It  de- 
dares  "  that  an  V  corporation  now  in  existence  shall  have  two  years 
ttom  the  date  of  this  act  to  do  and  perform  the  things  by  this  section 
required."  This  clause  is  applicable  only  to  corporations  existing  at 
the  time  of  the  passage  of  the  act.  Section  4  of  this  act  declares  "  noth- 
ing in  this  act  contained  shall  be  construed  to  repeal  or  authorize  the 
repeal  of  any  of  the  re<juirements  or  restrictions  of  the  said  act  of 
April  29th,  1874,  and  its  supplements,  nor  to  dispense  with  any  of 
the  provisions  of  the  said  act."  Language  could  not  more  clearly  indi- 
cate that  the  act  of  13th  June  did  not  intend  to  infuse  life  into  a 
corporation  that  was  defunct  under  the  supplementary  act  of  17th 
April,  1876.  The  purpose  of  the  act  of  13th  June  was  not  to  restore 
to  lite  a  corporation  that  was  dead,  but  was  to  extend  to  one  in  full 
life,  the  time  in  which  it  might  do  and  perform  the  things  specified  and 
thereby  continue  the  life  then  existing. 

The  fkcts  of  this  case  relieve  it  from  the  application  of  the  general 
rule  of  law  that  a  corporation  is  not  deemed  to  be  dissolved  by  reason 
of  misuser  or  non-user  of  its  franchises,  nor  its  rights  and  privileges 
forfeited  until  default  has  been  judicially  ascertained  and  declared  by  a 
judgment  of  forfeiture.  The  limitation  of  time  inheres  in  the  very 
grant  under  which  the  letters-patent  issued.  It  is  an  express  clause  in 
tne  contract  under  which  the  corporation  was  created  and  its  charter 
accepted.  The  fact  is  unquestioned  that  the  first  corporation  did  not 
perform  the  acts  required  to  preserve  its  rights  and  privileges  under 
the  act  of  1876.  The  two  facts  then  existed  whereby  under  me  provis- 
ions of  its  charter  all  its  rights  and  privileges  should  revert  to  the 
Commonwealth.  The  statute  law  of  the  grant  itself  becomes  the  law 
of  this  case.     McLaren  v.  Pennmgton^  1  I^aige  Ch.  102. 

When  the  legislature  reserves  to  itself  the  right  to  repeal  a  charter 
on  the  happening  of  a  certain  event  it  may  enact  the  repleal  whenever 
the  event  happens,  without  first  invoking  the  judgment  of  a  court. 
Crease  v.  BaicocJc^  23  Pick.  334.  The  act  of  1876  did  not  specifically 
require  any  action  of  the  legislature  to  cause  the  franchises  granted  to 
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revert  to  the  Commonwealth.  As  then,  after  the  expiration  of  the 
two  yea©  nothing  has  been  done  under  the  charter  to  continue  its  life, 
all  its  franchises  m  equity  reverted  to  the  Commonwealth.  The  latter 
resumed  them  and  afterward  granted  them  to  the  respondent.  It  is 
unimportant  whether  the  forfeiture  be  declared  by  quo  warranto  or  by 
other  proceedings  on  the  part  of  the  Commonwealth  declaring  and 
affirming  the  forfeiture  and  reversion.  The  latter  is  now  in  no  posi- 
tion, either  for  itself  or  for  the  benefit  of  the  former  corporation,  to 
disturb  the  vested  rights  of  the  respondent.  Lumber  a/nd  Boom  Co. 
V.  Comm.,  12  W.  N.  C.  367. 

The  injustice  of  permitting  a  corporation  to  retain  unused  the 
exclusive  right  to  a  power  intended  to  be  used  for  the  benefit  of  the 
public  is  so  contrary  to  public  pglicy  that  the  relator  must  present  a 
clearer  case  than  he  has  now  shown  to  justify  a  reversal  of  this  judg- 
ment. 

Judgment  a£Srmed. 


COURT  OF  APPEALS  OF  NEW  YORK. 


In  the  Matter  of  The  Mayor,  Etc.,  to  acquire  Public  Parks,  Etc. 

October  6, 1885. 

Eminent  Domain  —  Constttutional  Law— Titlb  to  an  Act  of  the  Legisla- 
ture —  Corporate  Liabilitt  —  Guarantee  to  Property  Owners  —  Com- 
missioners to  Assess  Damages  —  Action  by  a  Majority  —  Notice  —  De- 
partment of  Pubuc  Parks  —  Jurisdiction  —  Municipal  Consent  —  Main- 
taining Public  Parks  Outside  of  Corporate  Limits. 

The  usual  test  as  to  whether  a  bill  is  in  conflict  with  the  provision  of  the  Con- 
stitution requiring  that  a  private  or  local  bill  shall  embrace  but  one  subject, 
which  shall  be  expressed  in  the  title,  is  the  inquiry  whether  the  title  was  so 
framed  as  to  be  deceptive  or  misleading,  and  consummated  the  evU  at  which  the 
constitutional  prohibition  was  aimed.  Where  no  such  evil  lurks  in  the  title  and 
the  provisions  criticised  may  be  easily  and  reasonably  grouped  within  the  scope 
and  range  of  the  general  subject  expressed,  it  cannot  be  held  to  be  in  conflict 
with  such  provision. 

The  corporate  liability  of  a  municipality  is  a  sufficient  guarantee  to  private 
parties,  that  due  compensation  will  be  made  for  their  property  taken  for  public 
purposes. 

An  act  of  the  legislature  authorizing  private  property  to  be  taken  for  public 
use  provided  for  the  appointment  of  three  commissioners  to  estimate  and  ap- 
praise the  damages,  and  provided  further  that  the  action  and  af^eements  of  two 
of  the  commissioners  should  be  as  valid  and  effectual  as  if  they  had  all  con- 
curred. HM^  that  the  act  was  not  in  conflict  with  the  constitutional  provision 
that  in  such  cases  the  damages  shall  be  fixed  by  a  commission  of  not  less  than 
three  persons,  it  appearing  from  the  connection  that  it  was  not  intended  to  give 
to  two  members  the  right  to  exclude  the  voice  or  vote  of  the  third. 

The  legislature  has  power  to  prescribe  the  kind  of  notice  to  be  given  to  prop- 
erty-owners whose  property  is  taken  for  public  purposes,  and  a  notice  by  publi- 
cation will  be  deemed  sufficient.  There  is  no  constitutional  objection  to  a  pro- 
vision that  such  notices  shall  be  published  in  the  newspapers  of  a  city  in  an  ad- 
joining county  instead  of  in  papers  published  in  the  county  where  the  property 
to  be  taken  is  located. 

The  act  in  question  extends  the  jurisdiction  of  the  department  of  public  parks 
of  New  York  city  over  the  new  territory  proposed  to  be  taken  in  ViTestchestef 
county,  and  by  the  terms  of  the  charter  of  New  York  city  the  department  of 
public  parks  have  power  to  appoint  policemen  for  all  the  city  parks.    HM,  that 
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the  act  was  not  in  conflict  with  the  provision  of  the  Constitution  which  preserves  ' 
to  counties,  cities,  towns  and  villages  the  right  to  elect  or  appoint  tneir  own 
local  officers ;  tha^  even  if  there  is  no  i>ower  to  grant  them  anthoritv  within  the 
limits  of  Westchester  county  that  that  provision  might  give  way  to  the  right  and 
dutv  of  the  authorities  of  that  county  to  preserve  the  peace  within  its  limits, 
without  any  harm  to  the  general  scope  of  the  act. 

When  a  city,  by  the  action  of  its  representatives  and  officers,  has  assented  to 
the  acquirement  of  additional  land  for  park  purposes,  and  come  .into  court  and 
asked  for  the  appointment  of  commissioners  to  proceed  and  perfect  title  thereto, 
it  cannot  be  said  that  the  municipality  is  being  compelled  to  incur  the  exi>ense 
of  the  undertaking  against  its  will. 

A  city  may  acquire  and  maintain  property  outside  of  its  corporate  limits,  when 
it  plainly  appears  that  the  purpose  for  which  it  is  acquired  is  primarily  the 
benefit,  use  and  convenience  of  the  city,  and  the  thing  to  be  done  is  within  the 
ordinary  range  of  municipal  action. 

Appeal  from  an  order  of  the  general  term  of  the  first  department 
appointing  commissioners  to  appraise  lands  sought  to  be  taken  as 
public  parks,  nnder  chapter  522  of  the  Laws  of  1884.     Some  of  the 

?Lrks  designated  in  the  act  lie  wholly  in  the  city  and  county  of  New 
ork ;  some  wholly  in  the  county  of  Westchester,  and  some  partly  in 
one  county  and  partly  in  the  other  county. 

Objection  was  made  to  the  proceeding  by  an  owner  of  property  sought 
to  be  taken,  and  by  a  property-owner  and  tax  payer  in  the  city  of  New 
Tork.  The  court  made  tne  order  appointing  the  commissioners,  and 
from  this  order  both  of  said  objectors  appeal  to  this  court. 

The  questions  raised  upon  the  appeal  related  to  the  constitutionality 
of  the  act,  and  are  fully  and  separately  stated  in  the  opinion. 

Simon  Sterne  and  John  C.  ShaWj  for  appellants.  John  F.  Dillony 
for  respondent. 

FmcH,  J.  Numerous  provisions  of  the  Oonstitution  are  claimed  to 
have  been  violated  by  the  enactment  of  the  law  authorizing  and  re- 
quiring the  acquisition  and  maintenance  of  new  public  parks  by  the 
city  of  New  York.  The  large  interests  involved  and  the  importance 
of  some  of  the  questions  raised,  havQ  subjected  the  act  to  a  patient 
and  critical  examination  both  in  the  court  below  and  upon  the  argu- 
ment at  our  bar ;  and  seem  to  demand  from  us  a  full  statement  of  tne 
reasons  upon  which  our  determination  is  founded*.  1.  The  title  of 
the  act  is  '*  An  act  laying  out  public  places  and  parks  and  parkways  in 
the  twenty-third  and  twenty-fourth  wards  of  tne  city  of  New  York, 
and  in  the  adjacent  district  in  Westchester  county,  ana  authorizing  the 
taking  of  lands  for  the  same" — Laws  of  1884:,  chap.  622  —  and  is 
claimed  to  violate  section  16  of  article  3  of  the  Oonstitution,  requiring 
that  a  private  or  local  bill  shall  embrace  but  one  subject,  which  shall 
be  expressed  in  the  title.  Section  6  of  the  park  act  authorizes  the  use 
of  a  portion  of  Van  Oortlandt  park  for  the  purpose  of  a  rifle  range  and 
military  parade  ground  ;  and  section  12  extends  over  the  whole  of  the 
newly-acquired  territorjr,  the  jurisdiction  of  the  department  of  public 
parks,  which,  by  the  city  charter  of  1873,  was  made  the  dominant 
anthority  for  their  maintenance  and  protection.  It  is  insisted  that  two 
new  and  separate  subjects  were  thus  injected  into  the  body  of  the  act  with- 
out hint  or  reference  m  the  title.  The  criticism  is  quite  too  rigid  and  nar- 
row.   It  would  lead  us  to  a  condemnation  which  few  titles  would  escape 
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until  they  became  cumbersome  and  awkward  digests  of  the  details  of  their 
enactments.  What  are  here  denominated  new  subjects  are  fairly  and 
reasonably  elements  and  details  of  the  laying  out  of  new  parks  and  the 
acquisition  of  lands  therefor,  and  so  embraced  in  the  one  general  sub- 
ject of  the  bilL  The  most  valuable  test  of  such  a  title,  and  the  one 
which  we  have  usually  employed,  is  the  inquiir  whether  the  title  was 
so  framed  as  to  be  deceptive  or  misleading,  and  consummated  the  evil 
at  which  the  constitutional  prohibition  was  aimed.  Matter  of  Lands 
in  Flaibuah,  60  N.  Y.  398  ;  Matter  of  Paul,  94  id.  397.  W  here  one, 
reading  a  proposed  bill  with  the  title  in  his  mind,  com'es  upon  provisions 
which  take  him  by  surprise,  which  he  could  not  reasonably  have  antici- 
pated, and  so  both  citizen  and  legislator  are  misled  and  thrown  of  their 
Siard,  it  is  our  duty  to  declare  the  condemnation  of  the  fundamental  law. 
ut  where,  as  in  the  present  case,  no  such  evU  lurks  in  the  title,  and  the 
provisions  criticised  may  be  easily  and  reasonably  grouped  within  the 
scope  and  range  of  the  general  subject  expressed,  we  ought  not  to  destroy 
the  legislation  assailed,  upon  some  nice  and  rigid  criticism  of  forms  of 
expression.  How  the  park  should  be  used  and  governed,  is  a  natural 
detail  of  their  laying  out  and  acquisition,  and  not  the  introduction  of  a 
new  and  foreign  subject. 

2.  It  is  farther  objected  to  the  act  that  it  makes  no  provisions  for  just 
compensation  to  those  whose  lands  are  taken,  and  so  violates  section  6 
of  article  1  of  the  Constitution.  While  it  is  not  necessary,  in  advance 
of  the  taking,  to  pay  to  the  land-owner  his  compensation,  it  is  necessary 
that  the  act  which  invades  his  ownership  shall  provide  for  a  certain 
and  definite  and  adequate  source  and  manner  of  payment.  Sage  v. 
City  of  BrooMyny  89  N.  Y.  189.  This  necessity  is  vital  and  of  the 
most  essential  character,  ^ince,  if  unheeded  or  disregarded,  it  transforms 
the  right  of  eminent  domain  into  a  legalized  plunder  of  the  citizen. 
But  this  act  does  not  so  offend.  It  puts  the  public  purse  of  the  city 
behind  the  debt  as  the  source  of  its  payment.  By  section  4  the 
municipality  is  required  within  four  calendar  months  after  the  con- 
firmation of  the  report  of  the  commissioners  to  pay  the  compensation 
awarded  to  the  parties  interested,  and  if  payment  be  not  so  made,  those 
to  whom  it  is  due  may,  after  demand,  maintain  an  action  against  the 
city.  Nothing  in  this  record  shows  that  the  municipality  has  already 
reached  the  limits  of  its  capacity  to  contract  debt,  or  cannot  legally 
incur  the  new  liability.  There  is  no  ambiguity  or  uncet'tainty  about 
this  provision,  and  the  citizen  is  not  turned  over  to  the  blind  remedy 
of  uncertain  and  complicated  assessments,  and  a  devious  and  doubtful 
litigation.  It  is  true  that  the  act  contains  provisions  to  enable  the  city 
to  meet  the  liability  imposed  which  have  been  the  subject  of  criticism 
in  the  arguments  addressed  to  us.  By  section  10  the  city  is  author- 
ized to  issue  thirty-year  bonds,  drawing  interest  at  a  rate  not  exceeding 
three  per  cent,  to  be  sold  at  not  less  than  par,  and  the  proceeds  of 
•which  shall  constitute  the  "new  park  fund.'^  That  does  not  alter  or 
affect  the  rigjjt  of  the  land-owner.  He  has  still  the  responsibility  of 
the  city  which  he  may  enforce  in  the  courts,  and  has  no  concern  with 
the  question  of  the  source  of  the  debtor's  payment.     We  cannot  say 


Digitized  by 


Google 


N.  T.]  Mattkb  of  the  Matob,  kto.,  to  Acquibe  Pubuo  Parks.    175 

that  the  provision  is  inadequate  even  for  the  purposes  of  the  munici- 
pality, but  whether  so  or  not  the  security  of  the  creditor  remains  in 
the  corporate  liability  which  we  have  always  held  sufficient.     Further 
objection  upon  the  branch  of  the  case  respects  the  language  used  in  the 
act  directing  the  payment  of  the  awards.    By  section  6  the  commis- 
sioners are  required  to  set  forth  in  tlieir  report  among  other  things 
"the  several  and  respective  sums  estimated  as  and  for  the  compensa- 
tion and  recompense,  or  allowance  to  be  made  for  the  loss  and  damage 
of  the  respective  owners  of  the  fee  or  inheritance  of  such  lands,  tene- 
ments, hereditaments  and  premises  respectively,  and  the  loss  and  dam- 
2^  of  the  respective  owners  of  the  leasehold  estate  or  their  interests 
therein  separately."     It  is  said  that  this  language  excludes  from  com- 
pensation, mortgagees,  judgment  creditors,  widows  whose  dower  has 
been  admeasured,  and  the  like.     This  is  an  entire  misconception  of 
the  meaning  of  the  act.     The  general  provision  for  awards  is  contained 
in  a  previous  section  —  §2 — and  is  as  broad  as  language  can  well 
make  it.     Specifically  it  requires  the  commissioners  to  estimate  and 
report  "  the  Joss  and  damage  to  the  respective  owners,  lessees,  parties 
and  persons  respectively  entitled  to  or  interested  in  the  said  lands,  tene- 
ments, hereditaments  and  premises."     Section  3  provides  for  the  filing 
and  correction  of  their  report,  and  section  4  for  the  payment  of  the 
awards.     Then  comes  section  5,  which  contains  the  language  criticised. 
It  relates  to  specific  and  exceptional  cases,  and  gives  specific  directions. 
Where  any  of  the  owners  or  persons  interestea  are  minors ;  where  the 
names  of  such  owners  or  persons  interested  are  not  set  forth  in  the  report; 
where  they  are  unknown  and  cannot  be  ascertained ;  the  award  may  be 
paid  into  court ;  but  lest  that  permission  should  be  abused  or  too  loosely 
construed,  the  section  provides  that  the  names  shall  be  given  so  far  as  they 
can  be  ascertained  of  all  persons  interested,  and  a  sufficient  designation 
of  the  lands,  and  then  that  the  commissioners  shall  report  separately 
the  damages  to  the  fee  and  any  leasehold  estate.     The  whole  point  of 
the  provision  is  that,  in  a  case  where  all  the  interested  parties  are  not 
known  and  their  separate  rights  cannot  be  ascertained,  the  estimate 
shall  not  be  made  in  the  gross  if  there  is  both  a  fee  and  a  leasehold 
estate,  but  the  damages  to  each  shall  be  separately  estimated  and  stated. 
A  study  of  the  terms  of  the  act  thus  dispels  the  least  shadow  of  reason 
for  the  contention  that  the  rights  of  some  interested  persons  have  been 
disrerarded. 

3.  It  is  further  argued  that  the 'act  violates  section  7  of  article  1  of 
the  Constitution,  in  that  it  commits  the  estimate  and  appraisal  of  dam- 
age to  two  commissioners  instead  of  three.  This  oojection  again  is 
founded  upon  a  misconstruction  of  the  act  by  taking  a  phrase  from  its 
sorroundings  and  reading  it  with  literal  severity.  Section  2  provides 
for  the  appointment  by  the  supreme  court  of  tnree  disinterested  per- 
sons as  commissioners  to  estimate  damages,  who  are  to  take  the  oath  of 
office,  and  then  proceed  with  due  dili^nce  to  make  a  just  and  equita- 
ble estimate.  Section  8  then  provides  for  action  by  a  majority  of 
the  board,  when  only  such  majority  are  acting  or  agreed.  It  may  be 
conceded  that  the  provision  might  have  been  more  accurately  expressed, 
but  about  its  meaning  and  proper  construction  there  can  be  no  just 
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doubt.  The  phrase  relating^  to  all  the  commissionerB,  ^^  if  they  had 
acted  therein,  and  that  relating  to  sach  two  '^  as  shall  be  acting  in  the 
premises,"  indicate  that  the  provision  refers  to  a  case  where  one  of  the 
three,  having  opportunity  to  act,  declines  to  do  so,  or  is  unable  to 
be  present,  or  oiffers  from  his  associates;  and  was  not  meant  and 
cannot  be  held  to  give  to  two  the  right  to  exclude  the  voice  or  vote 
of  the  third.  If  under  this  act  two  of  the  commissioners,  without 
notice  to  the  third  and  ignoring  his  right,  should  assume  to  make  an 
appraisal,  we  should  easily  hold  it  to  have  been  unauthorized  by  the 
statute ;  for  the  provision  of  section  2,  which  requires  the  three  com- 
missioners to  make  the  appraisal  vrith  due  diligence  and  to  ascertain 
the  damages,  must  be  reaa  in  connection  with  section  8,  and  it  could 
not  be  said  that  the  commissioners  made  the  appraisal  when  one  of 
them  was  excluded  ;  but  it  could  be,  and  would  be  true,  as  in  all  cases 
of  action  by  a  majority  where  the  third  had  notice  and  opportunity  to 
participate,  but  omitted  or  was  unable  to  do  so.  In  case  of  death, 
resignation,  disqualification,  or  refusal  to  act,  the  law  provides  for  a 
substituted  commissioner  —  §  7 — so  that  the  province  of  section  8  is 
narrowed  to  the  case  of  a  disagreement,  or  a  temporary  or  incidental 
absence.  In  these  provisions  we  discover  no  purpose  to  evade  or  vio- 
late the  fundamental  law,  and  deem  it  our  duty  to  adopt  a  natural  con- 
struction in  consonance  with  what,  beyond  any  doubt,  was  the  legisla- 
tive intention. 

4.  But  it  is  further  contended  that  the  act  deprives  the  citizen  of  his 
property  without  "  due  process  of  law,"  for  tne  reason  that  no  suffi- 
cient notice  or  opportunity  to  be  heard  is  given  by  statute.  The  ob- 
1'ection  specifies  three  grounds  of  complaint :  That  no  notice  to  the 
and-owner  is  required  before  the  filing  of  the  report ;  that  no  provis- 
ion is  made  for  the  taking  of  evidence ;  and  that  the  motion  for  con- 
firmation is  required  to  be  made  at  the  general  term  of  the  first  de- 
Eartment.  The  details  of  the  act  sufficiently  provide  for  notice  and  a 
earing  to  obviate  the  constitutional  objection.  The  statute  itself  con- 
demns and  appropriates  for  the  public  use  the  precise  lands  selected  by 
metes  and  bounds,  so  that  every  owner  afiEected  had  means  of  know- 
ing that  his  land  was  taken.  The  city  authorities  are  then  required  to 
make  application  to  the  general  term,  giving  twenty  days'  notice  by 

Eublication  in  tlie  papers  in  which  the  city  ordinances  are  required  to 
e  published.  The  commissioners,  after  making  their  report,  are  com- 
manded to  file  it  in  the  office  of  the  commissioners  of  public  works  in 
the  city  of  New  York,  at  least  fourteen  days  before  its  presentation  to 
the  court,  for  the  inspection  of  whom  it  may  concern,  and  give  notice 
for  ten  days  by  a  daily  advertisement  in  the  papers  above  described,  of 
such  deposit,  and  of  the  date  at  which  the  motion  for  confirmation 
will  be  made ;  and  within  such  ten  days  any  person  interested  may  file 
his  objections  to  the  appraisal  with  the  commissioners,  who  shall  there- 
upon '^  reconsider  their  said  estimate,'^  and  correct  it  in  the  light  of 
the  objections,  if  they  shall  deem  it  needful  or  just.  Upon  the  applica- 
tion of  the  city  authorities,  or  the  commissioners,  the  motion  for  con- 
firmation comes  before  the  court,  which,  ^^  after  hearing  any  matter 
which  may  be  alleged  against "  sudi  report,  may  confirm  the  same,  or 
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seDd  it  back  for  revision  or  correction,  or  appoint  new  commissioners 
to  make  a  new  appraisal.  There  is  thus  secured  to  the  land-owner 
notice  of  the  proceedings  against  him,  and  a  double  opportunity  to  be 
heard.  Notice  b^  publication  we  have  many  times  hem  to  be  sufficient, 
&nd  that  the  legislature  may  prescribe  the  manner  and  time.  That  the 
publication  is  required  to  be  made  in  certain  of  the  cit^  papers,  although 
lands  affected  are  in  Westchester  county,  is  immatenaito  the  constitu- 
tional question.  Such  publication  cannot  bo  deemed  unreasonable, 
evasive  or  fraudulent,  but  is  a  fair  exercise  of  the  legislative  discretion. 
The  lands  taken  outside  of  the  city  limits  adjoin  the  eastern  boundary 
where  the  proposed  Bronx  park  crosses  that  boundary,  and  enters  the 
county  of  Westchester;  while  the  Pelham  Bay  park  in  the  latter 
county  is  within  about  three  miles  of  the  city's  nearest  line,  and  about 
twelve  miles  from  what  may  be  deemed  the  center  of  the  city. 

The  l^slature  might  well  consider  the  city  papers  as  sure  avenues 
of  notice  as  those  printed  in  Westchester  county,  and  no  constitutional 
provision  bars  the  exercise  of  that  discretion.  Tiiat  the  hearing  allowed 
before  the  commissioners  follows  their  estimate  of  damage  is  equally 
an  immaterial  suggestion.  The  same  thing  is  true  of  assessors  in  nxing 
their  basis  of  taxation.  In  each  case  the  first  judgment  is  tentative 
and  not  final,  and  enables  the  parties  interested  to  know  before  incur- 
ring any  expense  or  trouble  of  a  hearing,  whether  such  is  needed  or 
desirable.  But  upon  this  hearing,  and  upon  the  motion  for  confirma- 
tion, it  is  said  no  evidence  c^n  be  taken,  and  not  even  affidavits  may  be 
used,  and  that  the  general  term  were  in  error  in  asserting  the  contrary 
under  the  analogy  drawn  from  the  street  opening  acts  of  1813.  One 
of  the  learned  counsel  for  the  appellants  avers  that  the  act  of  1813  was 
amended  in  1839,  and  again  in  1865,  and  that,  of  the  cases  cited  under 
them,  some  did  not  present  the  question,  and  one  held  the  exact  con- 
trary. In  the  Matter  of  John  a/iid  Cherry  Streets^  19  Wend.  658. 
That  case  was  decided  in  May,  1839,  and  it  is  the  counsel  and  not  the 
court  with  whom  lies  the  mistake  as  to  its  meaning.  It  expressly 
determines  that  the  land-owner  may  present  affidavits  to  the  commis- 
sioners, and  even  such  as  consist  mainly  of  opinions  as  to  value,  and 
that  the  court  on  presentation  of  the  report  will  simply  refuse  to  hear 
new  affidavits  then  made  for  the  first  time,  and  never  presented  to  the 
commissioners.  The  counsel  added  that  the  court  will  not  review  the 
judgment  of  the  commissioners  upon  the  facts.  That  is  true  with  the 
important  exception  of  cases  in  which  a  gross  inequality  of  values  is 
developed,  or  the  appraisal  is  made  upon  a  wrong  principle.  But  we 
hardly  need  to  argue  that  rules  which  assimilate  tne  action  of  the  con- 
firming court  to  mat  of  an  appellate  tribunal,  and  so  conform  to  the 
ordinanr  process  of  law,  do  not  make  a  case  of  want  of  due  process  of 
law.  Modes  of  procedure  and  forms  of  remedy  are  within  the  legisla- 
tive discretion.  The  fundamental  law  only  requires  that  in  some  man- 
ner the  citizen  shall  have  notice  and  be  heard  before  his  property  is 
taken,  and  that  right  this  act  preserves  bv  a  legal  procedure  long  in 
use  and  often  recognized  by  the  courts.  The  venue  of  such  proceeding 
&lls,  of  course,  within  the  legislative  discretion.  The  lanas  selected 
were  partly  in  the  first  judicid  department  and  partly  in  the  second. 
yoL.IL— ^ 
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Either  might  properly  be  chosen  as  the  tribunal  of  confirmation,  and 
no  constitutional  provision  compelled  the  one  proceeding  to  be  split 
into  two,  and  be  heard  in  fragments  before  different  general  terms. 

5.  Some  criticism  has  been  aimed  at  the  provision  of  the  act  which 
extends  the  jurisdiction  of  the  city  department  of  parks  over  the  newly 
acquired  territory.  By  the  terms  of  the  New  York  charter  that  depart- 
ment has  charge  of  the  protection  and  maintenance  of  the  city  parks 
and  is  authorized  to  appoint  policemen  for  the  preservation  of  peace 
and  order  who,  within  the  parts,  are  vested  with  the  same  power  and 
authority  as  the  police  of  the  city.  For  a  breach  of  the  peace  or  an 
offense  committea  in  Pelham  Bay  park,  and  within  the  county  of  West- 
chester, the  arresting  officer  might  be  required  to  take  his  prisoner 
before  a  magistrate  of  the  adjoining  county.  This  provision  of  the  act, 
it  is  said,  violates  section  2  of  article  10  of  the  Constitution,  which 
preserves  to  counties,  cities,  towns  and  viUages  the  right  to  elect  their 
own  local  officers,  or  to  have  them  appointed  by  some  designated  local 
authority.  If  that  were  true  it  would  merely  annul  an  unessential 
detail  of  the  act ;  but  we  do  not  see  how  the  section  is  infringed.  The 
park  police  do  not  become  Westchester  county  officers.  No  official  of 
that  county  is  legislated  out  of  office,  and  successors  appointed  by  State 
authority,  as  was  the  case,  upon  an  insufficient  pretext,  in  People  v. 
Alhertaon^  55  N.  Y.  50  ;  nor  are  the  powers  and  duties  of  any  o^er  in 
Westchester  so  curtailed  or  destroyed  as  practically  to  subvert  his  office 
and  bestow  it  on  another,  as  was  the  case  of  the  sheriff  of  Albany  county 
in  People  v.  Kedei*^  29  Hun,  175.  The  appellants  concede,  using  the 
language  of  their  brief,  "  that  there  are  no  words  in  this  remarkable  act 
which  take  away  from  the  county  authorities  of  Westch^ter  any  of 
their  jurisdiction  and  powers."  And  so  no  officers  are  removed  or 
superseded  or  interfered  with,  and  the  local  government  of  Westchester 
is  not  abridged.  We  can  see  that  questions  may  arise  as  between  the 
park  police  and  the  county  authorities,  and  there  may  be  a  collision  as 
to  the  rights  of  each,  but  that  will  not  raise  the  constitutional  question 
presented.  The  park  police  will  be  and  remain  New  York  officers,  and 
if  there  is  no  power  to  grant  them  authority  within  the  lines  of  the  city's 
property,  at  least  that  provision  may  give  way  to  the  right  and  duty  of 
Westchester  to  preserve  the  peace  and  protect  life  and  property  within 
the  county  limits  without  any  harm  to  the  general  scheme  and  scope  of 
the  law  authorizing  the  new  parks. 

6.  A  final  question  presented  is  more  serious  than  those  already  con- 
sidered and  comes  to  us  in  a  double  form.  It  is  first  said  that  the  leg- 
islature has  no  power  to  compjBl  a  municipality  to  incur  a  debt  against 
its  will  for  purposes  like  those  which  the  act  aims  to  accomplish ;  and 
then,  that  the  purchase  of  land  for  public  parks,  outside  of  the  corporate 
boundaries,  is  not  a  "  city  purpose,"  and  so  the  creation  of  a  debt  for 
such  purchase  is  forbidden  by  the  Constitution. 

The  first  of  these  questions  is  not  here.  The  city  stands  before  us 
not  objecting,  but  assenting.  Through  its  proper  representatives  it 
came  to  the  court  asking  for  the  appointment  of  commissioners  and 
saying  that  it  desired  to  avail  itself  of  the  provisions  of  the  act ;  and 
is  here  by  the  corporation  counsel  and  his  associates  defending  the  enact- 
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ment  Back  of  the  act  itself  laj  the  appointment  of  a  commission  to 
consider  the  subject  and  select  the  lands.  Laws  of  1883,  chap.  253. 
That  act  was  not  mandatonr.  The  mayor  and  aldermen  made  the 
appointment  of  their  own  tree  will  and  volition,  and  without  com- 
mand. While  we  observe  that  the  learned  counsel  for  the  appellants 
signs  his  brief  as  representing  the  city  officials,  we  must  disregard  the 
intimation.  The  city  cannot  be  at  the  same  time  on  opposite  sides  of 
the  same  (juestion.  We  must  go  by  the  record,  and  that  shows  that  no 
debt  18  b^me  imposed  on  the  city  against  its  will ;  and  whatever  there 
may  be  of  that  question  is  not  in  the  case. 

The  remaining  inquiry  gave  a  wide  range  to  the  argument,  and  put 
before  ns  many  considerations  pertinent  to  the  prudence  and  wisdom 
and  justice  of  the  enterprise,  but  which,  so  far  as  we  are  able,  we  must 
dismiss  from  our  thoughts.  The  question  of  propriety  was  for  the 
legislature.  Nothing  is  here  but  the  question  of  power.  If  it  existed, 
we  must  so  declare.  The  responsibility  for  its  exercise  is  not  ours.  It 
appears  to  be  conceded,  and  has  not  been  denied  that  the  acquisition 
and  maintenance  of  public  parks,  securing  pure  air  and  healthful  rest 
and  recreation  to  the  people  is  a  "  city  purpose  "  when  executed  within 
the  corporate  limits;  and  the  sole  contention  is  that  it  ceases  to  be  a 
"dty  purpose  "  when  in  any  degree,  or  to  any  extent,  it  moves  outside 
of  those  boundaries.  What  is  the  change  which  transforms  the  inhe- 
rent nature  and  character  of  a  "  city  purpose  "  when  it  passes  the  muni- 
cipal lines,  we  are  told  only  by  a  grouping  of  extreme  consequences 
foretold  as  possible  results.  It  the  city  may  go  three  miles  from  its 
nearest  boundary,  and  with  the  connecting  ribbon  of  a  ''parkway" 
take  Pelham  bay  and  Hunter's  island,  why,  it  is  asked,  may  it  not  take 
the  falls  of  Niagara,  or  a  mountain  of  the  Adirondacks,  or  land  in 
Dutchess  county,  and  building  a  road  thither,  claim  it  to  be  a  "  city 
purpose "  ?  The  question  is  a  fair  one,  and  demands  a  satisfactory 
answer. 

But  before  discussing  the  subject  on  its  merits,  it  is  best  to  secure 
the  guidance  and  instruction  of  such  precedents  as  exist,  for  the  ques- 
tion will  be  found,  I  think,  to  be  scarcely  an  open  one.  No  one  con- 
troverts that  it  was  a  proper  city  purpose  for  the  metropolis  to  spend 
numerous  millions  outside  of  its  corporate  limits  in  the  purchase,  lorty 
miles  away,  of  water  rights  and  land  for  dams  and  reservoirs  to  supply 
the  citizens  with  water.  It  is  true  that  the  purpose  conteuiplated  was 
to  bring  the  pure  water  to  the  citizens,  while  here  it  contemplates  lead- 
ing the  dtizens  to  the  pure  air.  Granted  that  the  necessities,  are  not 
equal  and  the  modes  of  supply  differ,  and  yet  that  test  of  a  city  pur- 
pose, which  asks  if  the  property  bought*  and  the  money  spent  go  out- 
side of  the  corporate  boundaries,  must  be  abandoned.  It  will  not  serve 
for  a  rule.  The  question  was  fully  argued  and  frankly  decided  in  the 
Brooklyn  bridge  case.  People^  ex  rd.  Murphy ^  v.  Kelly ^  76  N.  Y.  475. 
That  enterprise  was  first  undertaken  by  a  private  corporation,  the  two 
cities  being  stockholders ;  New  York  to  the  amount  of  $1,000,000, 
and  Brooklyn  of  $2,000,000.  During  the  process  of  construc- 
tion the  Constitation  was  amended  by  what  is  now  section  11  of  article 
8,  and  which,  forbidding  a  debt  for  any  thing  but  a  city  purpose,  also 
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forbade  the  ownership  of  stock  in  a  private  corporation.     The  legisla- 
ture met  the  difficulty  bv  providing  for  a  dissolution  of  the  corporation, 
and  making  the  work  an  improvement  of  the  two  cities  to  be  completed 
at  their  joint  expense ;  Brooklyn,  however,  to  pay  two-thirds  of  the 
same,  and   the   whole  expense   not   to   exceed   $8,000,000.     A   re- 
fusal to  issue  the  bonds  and  advance  the  necessary  means,  when  it 
became  apparent  that  the  cost  would  overrun  the  statute  limits,  brought 
the  case  into  the  courts.    It  was  plain  that  the  money  of  each  city  was 
being  expended  beyond   its  own  boundaries,  and  upon  a  structure 
whicn,  as  to  each,  stood  in  part  outside  of  its  corporate  lines ;  and 
equally  plain  that  the  bridge  was  not  an  imperative  necessity,  but  only 
a  great  and  useful  convenience.     It  was  contended  in  this  court  that  it 
did  not  constitute  a  city  purpose  ;  and  the  precise  question  was  whether 
it  did  or  not,  by  reason  of  each  city's  expenditure  and  construction  be- 
vond  its  own  bounds.     We  decided  that  question  :  and  here  repeat  the 
language  used  both  because  of  its  authority,  and  because  of  the  attack 
now  made  upon  its  doctrine.     Eabl,  J.,  writing  the  prevailing  opinion, 
declared :  "  If  or  can  it  be  said  that  the  indebtedness  authorized  to  be 
incurred  by  the  cities  for  the  construction  of  the  bridge  was  not  for  a 
city  purpose.    It  would  not  be  a  city  purpose  for  the  city  of  New  York 
to  build  a  railroad  from  that  city  to  Philadelphia,  or  to  improve  the 
navigation  of  the  Hudson  river  generally  between  that  city  and  Albany, 
although  incidental  benefits  might  flow  to  the  city.     Such  works  have 
never  been  regarded  as  within  the  legitimate  scope  of  municipal  gov- 
ernment.    On  the  contrary,  it  would  oe  a  city  purpose  to  purchase  a 
supply  of  water  outside  of  the  city  and  convey  it  into  the  city,  and  for 
such  purpose  a  city  debt  could  be  created.     So  lands  for  a  park  could 
be  purchased  outside  of  the  city  limits  and  yet  conveniently  near  thereto. 
It  cannot,  therefore,  well  be  held,  as  claimed  by  the  learned  counsel  for 
the  appellants,  that  what  is  meant  by  a  city  purpose  is  some  work  or 
expenditure  within  the  city  limits.     There  could  be  no  good  reason  for 
such  a  limitation.     It  could  be  no  worse  for  a  city  to  incur  debt  for  a 
city  purpose  outside  of  the  city  limits  than  for  one  within  such  limits, 
and  there  is  just  as  much  reason  for  allowing  it  to  be  incurred  in  the 
one  case  as  in  the  other.     It  would  have  been  a  city  purpose  if  either 
city  had  been  authorized  to  build  the  whole  of  the  briage,  and  it  is 
none  the  less  so  that  both  are  to  unite  in  building  it."     Such  is  the  doc- 
trine which  this  court  has  declared.     We  are  now  asked  to  repudiate 
it  as  hastily  and  carelessly  uttered.    With  how  little  of  justice  that  can 
be  said  of  the  language  we  have  quoted  may  be  made  apparent  by  the 
record  of  the  case  itself.     The  question  was  involved  m  the  contro- 
versy.    It  was  raised  and  discussed  by  counsel  quite  sure  to  omit  no 
pertinent  suggestion.     In  the  opinion  just  quoted   Judges  Rapallo, 
Andrews  and  Danforth  concurred.     Chief  Judge  Chuech  and  Judges 
FoLGER  and  Miller  dissented.     The  dissenting  opinion  was  written 
by  Judge  Folger.     It  bears  the  marks  of  the  characteristic  modesty 
with  which  he  differed  from  his  associates,  and  of  his  conscientious 
industry  in  searching  for  the  truth ;  and  yet  there  is  no  word  in  it  of 
dissent  from  the  doctrine  we  have  quoted,  but  the  whole  opinion  is  put 
upon  the  force  of  the  limitation  as  to  cost.    It  is  safe,  therefore}  to 
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infer  that  the  court  were  unanimous  as  to  the  doctrine  under  considera- 
tion, although  the  case  was  thoroughly  sifted  by  a  formidable  dissent. 
Beyond  that,  we  shall  hope  in  the  end  to  vindicate  the  doctrine  so 
earnestly  assailed  upon  the  present  appeal,  outside  of  authority  and  on 
its  intrinsic  merits.  The  legislation  out  of  which  grew  the  rrospect 
park  of  the  city  of  Brooklyn,  came  before  this  court.  Matter  of  Lands 
in  the  Town  of  FlaOmeK  60  N.  Y.  898.  The  original  act  constituted 
the  park  out  of  lands  in  the  city  and  adjoining  lands  in  the  town  of 
Flatbosb,  and  lands  in  the  town  of  New  Lots  for  the  special  use  of  a 

Erade  ground —  Laws  of  1869,  chap.  466  ;  and  afterward  additional 
id  was  taken  in  the  town  of  Flatbush  —  Laws  of  1866,  chap.  858. 
Authority  to  contract  debt  for  the  payment  and  make  temporary  loans 
was  also  given.  Laws  of  1868,  chap.  493.  The  question  raised  in  this 
ooart,  was  over  the  right  to  assess  l^ds  in  Flatbush  adjoining  the  park 
for  benefits,  and  it  was  held  that  the  improvement  was  so  entirely  in 
the  interest  of  the  city  that  adjoining  lands  in  the  neighboring  town 
cODld  not  be  assessed  for  the  cost.  Tnere  is  a  feature  in  the  Brooklyn 
acts  which  to  some  extent  distinguishes  them  from  the  act  before  us. 
The  lands  acquired  were  annexed  to  the  city  of  Brooklyn,  and  its  entire 
municipal  jurisdiction  was  thrown  over  the  newly-acquired  territory. 
Bat  the  case  after  all  was  not  one  of  a  mere  extension  of  the  city's 
area.  It  was  not  essential  to  such  extension  that  any  land  should  be 
purchased,  and  the  real  citv  purpose  was  the  taking  for  a  park  and  not 
with  a  view  of  enlarging  the  citv  boundaries.  The  latter  measure  was 
bat  a  governmental  step  deemed  best  for  the  control  of  the  lands  pur- 
diased  for  a  park.  In  the  Brooklyn  case,  the  annexation  consisted  in 
throwing  over  the  Flatbush  lands  the  complete  jurisdiction  of  the  city. 
In  the  New  York  case  the  annexation  is  complete  9M6.pro  ta/ntOy  since 
only  the  authority  of  the  city  department  of  parks  is  extended  to  the 
outlying  lands.  But  at  least  this  instance  suggests  the  inquiry  whether 
there  has  not  been  still  other  legislation  indicating  what  had  long  been 
deemed  city  or  village  purpNOses  and  so  putting  construction  upon  that 
phrase  as  used  in  the  Cfonstitution. 

The  statutes  relating  to  rural  cemeteries  furnish  such  indication.  In 
1847  villa^  were  authorized  to  purchase  and  hold  lands  for  purposes 
of  burial,  but  some  of  the  language  used  indicated  an  intent  to  confine 
them  within  the  corporate  limits.  But  in  1869  —  chap.  727  —  cities 
and  villages  were  authorized  to  acquire  such  lands  adjoining  their  ex- 
isting cemeteries,  and  all  other  restrictive  language  was  carefully 
omitted;  and  then  in  1870  —  chap.  760 — the  permission  was  made 
general  without  even  the  restraint  of  adding  to  an  existing  cemetery, 
and  authority  was  given  to  borrow  money  for  the  purpose.  Is  it  true 
that  it  is  not  a  citv  or  village  purpose  to  ffo  outside  of  the  corporate 
lines  to  buy  and  adorn  in  me  quiet  of  the  country  a  place  for  the 
burial  of  the  dead  ?  Or  must  h^th  and  propriety  be  violated  by  in- 
terments within  city  bounds,  unless  private  corporations  come  to  the 
rescue  1  It  seems  not  to  have  been  so  understood.  In  1847  —  chap. 
141  —  the  village  of  Norwich  was  authorized  to  receive  and  hold  title 
to  land  not  more  than  one  mile  from  its  boundaries,  and  to  purchase 
additional  adjoining  lands.     In  1862 — chap.  71  —  the  village  of  Dun- 
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kirk  was  empowered  to  locate  a  cemetery  within  or  without  its  cor- 
porate limits,  but  within  the  town.  And  in  1858 — chap.  72  —  the 
then  village  of  Elmira  was  authorized  to  buy  fifty  acres  of  land  for 
burial  purposes  within  or  near  its  municipal  boundaries,  and  to  borrow 
$10,000  for  payment  of  the  cost.  For  the  preservation  of  the  public 
health  a  city  or  village  may  certainly  purchase  land  beyond  its  bound- 
aries for  a  hospital  or  pest-house,  and  so  remove  the  danger  of  infec- 
tion. Cities  and  villages  planted  upon  navigable  streams  may  have 
granted  to  them  ferry  rights,  and  own  and  control  them.  We  have 
]U8t  held  that  the  city  of  lludson  has  a  ferry  right  to  Athens,  and  the 
village  of  Athens  a  ferry  right  to  Hudson.  Are  we  to  say  that  it  is 
not  a  city  purpose  of  the  one,  nor  a  village  purpose  of  the  other  to 
buy  and  own  land  for  slips  or  landings  or  ferry-houses  on  the  opposite 
shore,  because  beyond  their  own  boundaries  and  in  another  town  or 
county  ?  It  is  true  of  all  these  cases  that  either  wholly  or  partly  the 
land  purchased  can  only  be  used  by  going  out  of  the  city  or  vill^, 
and  not  by  bringing  any  thing  in,  as  in  case  of  the  Croton  water.  The 
dead  and  the  sick  must  be  carried  out,  and  friends  and  attendants  must 
follow,  but  does  that  make  a  constitutional  difference  ?  The  truth  is, 
that  neither  in  authority,  nor  in  the  legislative  practice,  nor  in  the 
common  sense  of  the  question,  is  there  anv  basis  for  declaring  that 
there  can  be  no  true  and  sound  municipal  purpose  which  reaches 
beyond  the  corporate  lines ;  and  we  are  sure  that  the  enterprise  under 
consideration  does  not  fall  under  a  constitutional  ban,  because  it  is  in 
part  to  be  executed  outside  of  the  cit^  limits.  And  yet  that  is  not  the 
end  of  the  question  ;  and  the  inquiry  as  to  a  park  at  Niagara  or  in 
the  Adirondacks  remains  unanswered. 

Beyond  question  neither  would  be  a  city  purpose,  and  when  we  have 
determined  why,  we  shall  have  approached  as  near  to  what  is  the  true 
test  as  the.  nature  of  the  subject  will  permit.  While,  as  was  said  iu 
one  of  the  cases  cited,  it  is  impossible  to  formulate  a  perfect  definition 
of  what  is  meant  by  a  city  purpose,  yet  two  characteristics  it  must  have. 
The  purpose  must  be  primarily  the  benefit,  use,  or  convenience  of  the 
city  as  distinguished  irom  that  of  the  public  outside  of  it,  although 
they  may  be  mcidentally  benefited,  and  tne  work  be  of  such  a  charac- 
ter as  to  show  plainly  the  predominance  of  that  purpose.  And  then 
the  thing  to  be  done  must  be  within  the  ordinary  range  of  municipal 
action.  Acquiring  and  maintaining  parks  is  withm  that  range. 
Acquiring  them  so  near  the  city  as  to  make  them  convenient  and 
accessible,  and  likely  to  be  overtaken  and  surrounded  by  the  city's 
growth,  satisfies  the  first  condition,  while  a  park  in  the  Adirondacks 
or  at  Niagara  would  not  satisfy  it  at  all,  but  would  clearly  indicate  and 
conclusively  prove  an  underlving  purpose  different  from  the  city's  use 
and  convenience,  and  of  which  that  use  and  convenience  was  but  a 
pretext  and  cover.  Where  the  enterprise  is  of  such  a  character  that  it 
may  be  justly  so  described,  and  breeds  in  the  impartial  mind  a  convic- 
tion that  the  use  and  benefit  of  the  city  is  but  a  pretext  disguising  some 
foreign  and  ulterior  end,  we  may  easilv  deny  to  it  the  attributes  of  a 
city  purpose.  But  the  case  must  be  a  clear  one,  and  so  clear  as  to  jus- 
tify a  reversal  of  the  legislative  judgment  manifested  by  the  enact- 
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lere.  When  the  Brooklyn  park 
)  Wislatore  was  to  aathorize  the 
ct  the  site.  They  were  not  con- 
to  act,  not  merely  in  view  of  the 
the  future  growth  and  wants  of 
i  in  authorizing  the  New  York 
mend  parks  witnin  the  city  and 

coutity."  They  were  not  left 
)t  them  near  enough  to  the  city 
gislature,  the  city's  use  and  con- 
to  act,  "  having  in  view  the 
and  wants  of  the  city."  That 
i  often  should  be,  planned  and 

the  future  as  present  needs, 
out  a  wide  street  when  a  nar- 
;,  and  extend  it  beyond  habita- 
Y  may  erect  a  public  building, 
exceeding  the  demands  of  pres- 
and  wise  municipal  administra- 
chester  county,  in  which  a  por- 
riangle  shut  in  between  the  city 
an  extension  to  the  river  of  the 

city  population  will  soon  over- 
K>undarie8  embrace  it,  the  com- 
ietermined,  thoughtfully,  with 
^estigation,  upon  facts  not  before 
id  of  personal  examination.  It 
strong  case  to  justify  a  court  in 
but  a  fraudulent  cover  for  some 
are.  Such  is  not  the  case  before 
)  is  at  least  possible  and  perhaps 
er  are  so  near,  so  convenient  of 
lurrounded  by  the  city's  growth, 
n  of  the  citizens,  and  so  cheaply 
Hjuences  of  delay,  as  to  indicate 
Be  in  a  matter  itself  within  the 

his  interesting  subject,  but  the 
3ng  since,  and  reluctantly,  been 

;osts. 
voting. 
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POWBE  V.  ViLLAGB  OF  AtHKNB.* 
October  6,  1885. 

FeRRT  —  EXCLTTBIVE  RIGHTS  —  FKRRT  ONE  WaT  —  CiTT  OF  HUDSON  AND  VlLLAGB 

OF  Athens. 

A  legislative  grant  x>f  the  right  to  establish  and  operate  a  ferry  across  anj 
water  does  not  confer  an  exclusive  right,  so  as  to  preclude  a  like  grant  to  other 
parties  to  operate  a  ferry  at  or  near  the  same  place. 

Under  the  several  acts  incorporating  and  conferring  power  upon  the  common 
council  of  the  citj  of  Hudson,  to  establish  and  regulate  ferries  from  said  city 
to  the  western  shore  of  the  river  (Athens),  it  is  clear  that  the  legislature  intended 
to  place  the  ferries  on  the  one  side  of  the  river,  under  the  exclusive  control  of 
the  city  (Hudson),  and  on  the  other  side  under  the  exclusive  control  of  the  village 
(Athens).  The  statutes  are  in  pari  materia  and  must  all  be  considered  in  arriv- 
ing at  the  legislative  intention. 

Appeal  from  judgment  of  general  term,  affirming  a  judgment  for 
plaintiff,  entered  on  the  report  of  a  referee. 

-ET.  Coimtrymany  for  appellant.     8.  Bandy  for  respondents. 

Earl,  J.  This  action  was  commenced  by  the  plaintiff  who,  as  lessee 
from  the  city  of  Hudson,  claimed  the  exclusive  right  of  ferriage  across 
the  Hudson  river  between  the  city  of  Hudson  and  the  village  of 
Athens,  to  restrain  the  defendants  from  operating  a  ferry  across  the 
river  between  the  same  places.  The  action  was  referred  to  a  referee, 
who  decided  that  the  plaintiff  as  such  lessee  had  the  exclusive  right  to 
operate  a  ferry  from  the  east  side  of  the  river  at  Hudson  to  the  west 
side  at  the  village  of  Athens,  and  that  the  village  of  Athens  had  the 
exclusive  right  of  ferriage  across  the  river  in  the  opposite  direction, 
and  he  ordered  judgment  restraining  the  plaintiff  from  operating  a 
ferry  from  the  west  side  of  the  river  and  the  defendants  from  operat- 
ing a  ferrv  from  the  east  side.  The  plaintiff  appealed  from  the  judg- 
ment to  the  general  term,  and  from  affirmance  there  to  this  court. 

As  we  think  this  judgment  must  be  affirmed,  the  able  opinions  writ- 
ten by  the  referee  and  at  the  general  term,  in  which  we  substantially 
concur,  render  an  elaborate  discussion  of  the  questions  involved  upon 
this  appeal  quite  unnecessary. 

No  person  can  in  this  State  establish  and  operate  a  public  ferry  for 
hire  without  legislative  authority.  Chenango  Bridge  Co.  v.  Paige^  83 
N.  T.  178;  S.  C,  38  Am.  Kep.  407;  1  East.  Rep'r  346.  The 
legislature,  having  jurisdiction  of  the  whole  subject,  may  limit 
a  ferry  franchise  according  to  its  pleasure.  It  may  confer  the 
right  to  operate  a  ferry  across  a  river  between  two  places  in  both 
directions,  or  it  may  limit  the  right  so  that  the  ferry  can  be  operated 
from  one  side  of  the  river  only.  A  legislative  grant  of  a  ferry  fran- 
chise across  a  river  from  a  place  on  one  side  to  a  place  on  the  other  side 
standing  alone,  miexplaineo,  would  ordinarily  be  construed  to  give  the 
right  01  a  ferry  across  the  river  between  the  two  places  in  both  direc- 
tions. Common  sense  and  public  conscience  would  require  such  a  con- 
struction. But  to  determine  whether  a  l^islative  grant  authorizes  a 
ferry  in  both  directions  or  only  in  one,  aU  the  language  of  the  grant 

»  AfBrmlng  26  Hon,  283. 
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3  acts  in  pari  materia  and  the  uses 
'  the  particular  case  must  be  con- 
ranting  the  right  to  establish  and 
J  not  confer  an  exclusive  right  so 
r  to  authorize  another  competing 
atever  doubt  there  may  have  been 
has  been  removed  and  the  law  is 
59  and  note ;  Plankroad  Co.  v. 
Tj  franchise  can  be  held  to  be  ex- 
the  act  granting  it  showing  that 

anchisejwas  granted  by  the  legisla- 
)  that  time  there  is  no  language  in 
intent  to  grant  such  a  franchise, 
ae  grant  ferry  franchises  to  other 

the  legal  rights  or  vested  privi- 
e  contrary,  the  act  of  1785,  chap, 
ip.  128,  §  15,  which  conferred 
Hudson  across  the  river  from  the 
jr  provided  that  nothing  contained 
deprive  any  person  whatsoever  of 
m  nad  or  might  thereafter  obtain. 

of  the  acts  of  the  legislature  to 
luthorized  the  city  of  Hudson  to 
e  western  to  the  eastern  shore  of 
}1  authorized  the  city  to  establish 
o  the  western  shore  of  the  Hudson 
I,  §  19  ;  of  1854— chap.  179,  §  33  ; 
6 — chap.  379,  §  6  ;  all  acts  amend- 
^  of  Hudson — used  substantially 
rer  upon  the  common  council  of 
rries  from  the  city  to  the  western 
>f  the  language  used  conferring  the 
the  western  shore  of  the  river  is 

rries  from  the  western  shore  of  the 
jgislative  intent.  There  was  the 
n  act  granting  to  Timothy  Bunker 
e  west  side  of  the  Hudson  river, 
y  of  Greene,  for  the  term  of  five 
)  set  up,  keep  and  maintain  a  ferry 
3st  side  of  tne  river  at  Athens," 
3ntioned  in  the  act.  The  village 
)y  the  act  chapter  65  of  the  Laws 
t  is  provided  that  the  trustees  of 
ute  and  publish  such  prudential 
y  from  time  to  time  snail  deem 
9  "  relative  to  regulating  a  ferry  or 
)t  infringe  the  rights  heretofore 
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granted  to  Timothy  Bunker."  It  will  be  seen  by  subsequent  legislation 
and  the  conduct  of  the  city  of  Hudson  and  the  village  of  Athens,  that 
this  act  was  deemed  to  confer  ferry  rights  upon  the  village.  By  sec- 
tion 5  of  the  act  chapter  114  of  the  Laws  of  1815,  it  was  provided 
that  the  common  council  of  the  cit^  of  Hudson  and  the  trustees  of 
the  village  of  Athens  might,  from  time  to  time,  by  contract  or  other- 
wise, improve  the  ferriage  between  the  city  and  the  village,  and  for 
that  purpose  might  dig  a  canal  through  the  flat  land  in  the  river  oppo- 
site tne  cit^  and  village,  and  might,  in  their  discretion,  lease  the  priv- 
ilege and  rights  of  ferriage  to  any  persons  for  a  period  not  excecKiinff 
twenty-one  vears.  In  1857  an  act — chap.  622 — was  passed  to  amend 
and  consolidate  the  several  acts  relative  to  the  village  of  Athens,  sec- 
tion 22  of  which  provided  that  the  trustees  of  the  village  should  have 
"  exclusive  power  over  the  ferries  from  the  said  village  to  the  eastern 
shore  of  the  river,  and  to  establish,  license  and  regulate  the  same."  In 
1870  the  village  of  Athens  organized  under  the  general  act  for  the 
incorporation  of  viUages  —  Laws  of  1870,  chap.  291  — by  section  30 
of  wnich  it  is  provided  that  a  village  thus  reorganized  ^^  shall  succeed 
to  and  possess  all  the  property,  rights  of  property  and  rights  of  action 
existing  at  the  time  of  incorporation  under  the  act  in  favor  of  such 
village;"  and  thus  whatever  ferry  rights  and  interests  the  village 
formerly  had  were  saved  to  it.  But,  probably  for  greater  certainty,  it 
was  provided  by  chapter  146  of  the  Laws  of  1878,  that  "  any  terry 
franchises  and  ferries  legally  held  and  possessed  by  the  village  of 
Athens  at  the  time  of  its  reincorporation  under  the  general  act  for  the 
incorporation  of  villages,"  were  preserved  to  and  vested  in  the  village 
and  "  may  be  exercised  and  enjoyed  as  fully  and  to  the  same  extent 
as  if  such  reincorporation  had  not  been  made." 

We  think  from  all  this  legislation,  without  referring  to  it  more 
minutely,  it  is  quite  clear  that  the  l^islature  intended  to  place  the 
ferries  on  the  one  side  of  the  river  under  exclusive  control  ot  the  city 
and  on  the  other  side  under  the  exclusive  control  of  the  village.  All 
these  acts  may  be  regarded  as  parts  of  one  system  and  in panmcUeria 
and  must  all  oe  considered  in  arriving  at  the  legislative  intention. 

The  construction  we  give  to  the  legislative  acts  is  strongly  confirmed 
by  the  conduct  of  the  two  corporations  during  a  long  series  of  years. 
It  does  not  appear  that  the  city  ever  asserted  the  right  to  any  ferry 
franchise  from  the  western  shore  of  the  river,  although  for  many  years 
after  1785  while  there  was  no  person  or  corporation  to  dispute  that 
right  it  did  in  fact  ferry  both  ways.  In  or  about  1805,  Bunker  relin- 
quished whatever  ferry  rights  he  had,  to  the  village.  In  the  year  1806 
both  corporations  made  rules  and  regulations  and  adopted  ordinances 
in,  and  by  which  the  rights  of  each  corporation  to  control  and  regulate 
the  ferry  from  its  own  side  of  the  river,  and  to  collect  and  receive  the 
ferriage  therefor,  were  mutually  recognized.  From  1806  to  about  the 
year  1815,  the  village  leased  the  ferry  rights  from  the  west  to  the  east 
shore  of  the  river  to  various  persons  and  the  lessees  put  on  and  ran  ferry 
boats,  which  acts  were  assented  to  and  acquiesced  in  by  the  city.  I^ 
the  year  1815  a  ferry  boat  was  purchased  by  the  two  corporations  on 
joint  account,  and  from  that  time  up  to  the  close  of  the  season  of  1838 
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were  run  on  joint  account  and 
Bthe  city  of  Hudson  received 
J  and  property  passing  from 
e  sums  collected  for  ferriage 

of  the  time  all  the  money 
on  fund  and  equally  divided 
rty  years  ending  on  the  1st 
»m  the  village  K>r  an  annual 
«,  and  in  January,  1879,  the 
its,  privileges  and  franchises, 
1, 1879,  and  subsequently  he, 
first  time  the  exclusive  rights 
If  there  were  any  serious 
le  legislation  conferring  and 

of  the  two  corporations,  all 
:hree  quarters  of  a  century 
^islation  should  be  held  suflS- 

i  practical  construction  upon 
ts  should  not  at  this  late  day 
rt  below,  have  not  erred  in 

he  books  of  records  kept  by 
jceived.  But  no  objections 
ire  not  the  original  books  of 
)t  suflSciently  proved,  and  the. 
•porations  were  public  corpo- 
)ooks  are  competent  evidence, 
Denning  v.  ^oome,  6  Wend. 
And  further,  all  the  evidence 
3  case,  and  yet  the  undisputed 
user  by  the  two  corporations, 
lature,  would  require  the  same 

d  in  granting  the  defendants 
all  the  facts  were  proved  and 
himself  was  a  wrong-doer  in 
and  the  referee  could,  there- 
on that  account.  He  cannot, 
ng  his  complaint,  as  demanded 
e  equities  between  the  parties 
^dings  and  litigated  upon  the 

L  costs, 
ing. 

N.  Y.  189 ;  BwriingUm,  etc,,  Co,  v. 
yntgamery  y.  MuUnomak,  29  Alb.  L. 
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PlERBON  V.    MoOuKDT. 
October  6,  1885, 

£.  F.  Tracy^  for  appellant.    John  E.  Develmy  for  respondent. 

Pkb  Curiam.  We  are  of  opinion  that  this  action  is  barred  by  the 
statute  of  limitations  and  that  the  judgment  must  be  affirmed  on  that 
ground. 

The  point  is  so  fully  discussed  in  the  opinion  of  Daniels,  J.,  at 
general  term,  33  Hun,  520,  that  it  would  be  superfluous  to  repeat  the 
discussion  here. 

Judgment  affirmed,  with  costs. 

AU  concur. 


FULLEETON  V.  ThE  NATIONAL  BUROLAB  AND  ThEFT   InS.  Co.* 

October  6,  1885. 

Attorney  and  Client — Trust  —  CJontract  to  Foreclose  Mortgage  —  Revo- 
cation OP  Trust. 

The  insarance  company,  defendant,  in  October,  1877,  transferred  to  the  trust 
company,  defendant,  two  mortgages  as  security  to  the  holders  of  policies  in  the 
insarance  company,  the  latter  company  to  collect  and  retain  for  its  own  use  the 
interest  upon  tne  mortgages.  The  trust  company,  at  the  request  of  the  insurance 
company,  was  to  foreclose  the  mortgages  in  its  own  name,  on  being  indemnified 
for  costs  and  expenses,  and  to  hold  the  proceeds  for  the  protection  of  the  policy- 
holders. In  September,  1878,  the  insarance  company  made  an  assignment  for 
the  benefit  of  creditors,  and  at  the  request  of  the  assignee  the  mortgages  were 
delivered  to  plaintifiEs  for  foreclosure,  as  attorneys  of  the  trust  company,  the 
plaintiffs  living  a  receipt  stating  that  the  proceeds,  after  deducting  the  interest 
which  had  accrued  upon  the  securities,  and  the  costs  and  expenses,  were  to  be 
deposited  with  the  trust  company  as  security  for  the  holders  of  the  policies. 
There  was  $13,800  of  interest  due  upon  one  of  the  mortgages  at  the  time  of  the 
foreclosure,  and  $1,200  upon  the  other,  while  the  foreclosure  sale  produced  but 
$5,000  upon  one  mortgage  and  $1,000  upon  the  other.  In  this  action  to  deter- 
mine whether  this  $6,000,  less  expenses,  should  be  paid  to  the  assignee  or  to  the 
trust  company,  and  whether  the  plaintiffs  have  a  lien  for  services  to  the  assignee, 
Jield,  that,  as  against  the  trust  company,  whose  attorneys  they  are,  the  plaintiffs 
are  not  entitled  to  hold  possession  of  the  fund,  after  receiving  their  taxable  costs 
and  allowances  ;  and  also  that,  as  the  agreement  under  which  4he  trust  company 
received  the  mortgages  created  a  trust,  by  which  the  policy-holders  of  the  insur- 
ance company  were  to  be  secured,  the  securities  and  their  proceeds  became  irrev- 
ocably impressed  with  that  trust,  and  the  trust  company  is,  therefore,  entitled 
to  such  proceeds  as  against  the  assignee  of  the  insurance  company,  and  this  not- 
withstanding the  provision  in  regard  to  the  receipt  and  collection  of  interest  bj 
^  the  insurance  company. 

Appeal  from  judgment  of  general  term  aflSrming  judgment  given 
for  defendant  at  special  term.     The  facts  appear  m  the  opinion. 

Mr.  Bergen^  for  appellants.     Mr,  Turner ^  for  the  trust  company, 
respondent.     Mr,  CKaae^  for  Ritter,  assignee,  respondent. 

Danforth,  J.    The  facts  are  simple.     On   the  26th  of  October, 
1877,  the  insurance  company  owned  two  bonds  and  mortgages,  one  for 

♦  Affirming  16  N.  Y.  Weekly  Dig.  66  ;  68  How.  Pr.  5  ;  10  Abb.  N.  C.  864. 
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le  other  of  $92,000  by  K.,  both 
.  On  that  day,  by  separate  in- 
;her  with  all  its  right,  title  and  in- 
gages,  and  all  monej^s  due  and  to 

and  to  the  premises  described 
to  the  trust  company,  to  be  held 
the  holders  of  policies  in  the  in- 
•  thin^  other  securities  were  sub- 
of  pohcies  settled  and  discharged," 
to  collect  and  receive  any  and  all 
i  owing  upon  the  principal  sum 
tain  such  interest,  when  received, 
that  upon  request  the  trust  com- 
)f  the  mortgages  in  its  name  "  on 
3ompany  against  the  costs  and  ex- 
3  event  tliat  any  part  of  the  prin- 
ollected,  then  said  Farmers'  Loan 
proceeds  of  such  payment  or  col- 
company  assigned  its  property  to 
•8,  and  he  in  that  .capacity  became 
nal  services,  other  than  those  con- 
ember  of  that  year,  at  his  request 
i  were  delivered  by  the  trust  com- 
y  fore(Jo8ure.  On  C.'s  mortgage 
ale,  and  the  mortgaged  premises 
rtgage  the  interest  amounted  to 
55,000.  In  the  first  case  $389.13, 
id  to  the  plaintiffs  as  attorneys  in 

realized  after  payment  of  taxes, 
es.  It  is  thus  apparent  that  the 
ages  is  in  each  case  less  than  the 
8,  this  action  was  commenced  to 
le  trust  company,  or  Ritter,  as  as- 
3  entitled  to  it,  and  second,  if  the 
im  in  respect  to  the  indebtedness 

y  should  be  paid  to  the  trust  corn- 
affirmed  by  the  general  term,  the 
surance  company  and  Ritter,  its 
which  has  gone  in  favor  of  their 
against  themselves,  the  question 
tween  Ritter,  as  assignee,  and  the 
>  valid  claim  upon  the  money  in 
',  fail.  They  are  merely  his  cred- 
relation  a  certain  equity  in  the 
3  not  different  from  that  taken  by 
xecution  of  the  assignments.  It 
ere  were  policy-holders  to  be  pro- 
3  to  the  contrary,  that  the  trust  and 
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the  secnrity  for  it,  still  continnes.  It  is  also  true,  as  the  appellant  claims, 
that  the  trust  embraced  only  the  principal  of  the  mortgages,  and  as 
they  secured  also  such  interest  as  might  accrue,  the  case  may  be  regarded 
in  the  aspect  most  favorable  to  the  appellant,  as  one  where  only  a  part 
of  a  debt  has  been  assigned,  the  assignor  reserving  the  other  part  to 
itself.  In  such  case  it  is  obvious  the  parties  must  eitner  Bharepro  rata 
in  the  security,  or  one  must  have  priority  over  the  other.  It  seems 
most  reasonable  that  in  the  absence  of  a  plain  declaration  to  the  con- 
trary, it  should  be  applied  first  for  the  payment  of  the  part  of  the  debt 
which  was  assigned.  Van  Rensselaer  v.  Stafford^  Hopk.  569 ;  Bryant 
V.  Damor^  6  (?ray,  664.  Otherwise,  since  the  mortgaged  land  was  not 
sufficient  to  satisfy  both,  the  assignor  would  gain  priority  over  its  cestui 
que  trusts.  The  injustice  of  such  a  claim  is  manifest.  It  is  not  war- 
ranted either  by  the  words  of  the  assignment,  or  any  intention  which 
can  be  implied  from  them.  One  recites  the  mortgage  as  given  to  secure 
the  principal  sum  of  $12,000;  not  only  transfers  in  the  most  compre- 
hensive words,  the  entire  mortgage,  but  includes  in  terms,  all  its  right 
and  interest  in  the  bond  and  mortgage,  and  all  moneys  due  or  to  be- 
come due  for  principal,  and  even  the  premises  described  therein. 
Nothing  is  reserved  irom  it,  and  the  whole,  whether  in  its  then  condi- 
tion as  a  pecuniary  obligation,  or  as  replaced  by  other  securities,  or 
converted  into  money,  is  to  remain  solely  with  the  trust  company. 
Until  the  trust  was  discharged  nothing  was  left  to  the  assignor.  So  is 
it  with  the  other. 

Reliance  is  placed  by  the  learned  counsel  for  the  appellant  upon  the 
clause  by  which  is  reserved  to  the  insurance  company  the  right  to  col- 
lect and  receive  all  interest  which  may  become  due  and  owing  upon  the 
principal.  But  this  relates  to  payments  of  interest  by  the  debtor  in 
compliance  with  this  contract  obligation.  So  paid,  it  would  not 
dimmish  the  security  nor  exhaust  the  source  from  which  the  principal 
might  be  drawn.  It  would  leave  the  interest  of  the  policy-holder  the  same 
as  it  first.  It  cannot  relate  to  a  payment  obtained  by  process  of  law 
out  of  the  property  pledged  for  the  principal  sum.  That  was  to  be 
unimpaired,  and  so  the  arrangement  provided  that  if  any  part  of  the 
principal  should  be  paid  or  collected,  the  part  so  paid  should  be  still 
neld  under  the  original  trust.  Such  a  provision  as  this  becomes  unim- 
portant, if  by  the  mere  accumulation  of  interest  for  the  benefit  of  the 
assignor  the  whole  property  be  taken  away.  In  Bank  v.  Bank^  9 
Wend.  410,  the  assignment  was  of  a  part  of  a  mortgage  debt,  with  a 
proviso  that  it  should  not  be  so  construed  as  to  prevent  the  mortgagee 
irom  receiving  or  disposing  of  the  residue  mortgage  moneys,  upon 
foreclosure  there  was  not  enough  to  pay  the  assignee,  and  it  was  held 
the  assignor  could  not  share.  The  principle  applies  here.  The  land 
out  of  which  the  money  in  controversy  was  drawn,  was  specifically 
pledged  for  the  principal,  and  must  stand  in  place  of  the  security.  No 
doubt  the  general  rule  is  that  payments  are  to  be  applied  first  to  extin- 
guish the  interest.  That  is  the  rul0  between  debtor  and  creditor.  It 
may  be  different  between  third  parties,  and  has  no  application  in  a  case 
like  the  present.     The  payment  was  not  contributed  by  the  debtor  out- 
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the  mortgaged  premises  by 

stee.  The  decision  of  the 
parties  as  declared,  not  less 
»rds  used  by  them  in  effect- 

ffirmed. 


XD. 


►RK  Statutes  —  Penal  Code. 
1  Edm.  Stat.  152-8  ;  1  R.  S.  168. 
imitmentof  a  contumacious  wit- 
>t  superseded  hy  the  Penal  Code 

>use  maj,  in  a  proper  case,  com- 
antly  leaving  the  presence  of  its 
wer  a  proper  and  legal  question. 

ledings  need  not  be  according  to 

irpose  of  framinfi"  laws,  has  from 
d  been  exercised  bj  legislative 

5D  TO  Counsel  —  CJoMiffrTMENT 

e  is  not  entitled,  as  a  matter  of 

he  right  to  commit  a  witness  for 
ive  proceeding,  which  the  house 

>n,  and  depends  upon  the  ques- 
jurpose  of  aiding  it  in  the  per- 

THAT  Object  Legftimate. 
of  investigation,  or  for  political 
n,  or  with  any  of  the  other  mat- 
7  intended  to  subject  a  party  or 
•  to  vindicate  him,  or  it,  from 
K)wer  to  put  him,  or  it,  on  trial 
3  contemplated,  but  the  proceed- 

is  not  a  legislative  proceeding 
mce  of  witnesses,  or  to  punish 

Ive  body,  in  directing  an  investi- 

id  and  distinguished. 

>n  of  the  court, 
nd  appellant. 

i  contempt  by  relator,  "  in 
lie  under  examination  as  a 
'  and  that  relator  had  failed 
ry  to  consider  whether,  in 
ranch  of  contempt  (in  not 
uiry  it  should  show  on  its 
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face  such  questions  were  proper  by  setting  ou 
proper  ana  material  and  then  setting  out  tl 
the  fdcU  which  establish  such  contempt  by  ] 

2.  The  commitment  was  expressly  authoi 
154,  §  13 ;  1  Edm.  Stat.  152-3 ;  1  R.  S.  1^ 
157;  Const.  1846,  art.  1,  §  17. 

3.  The  authorities  fully  sanction  this  righl 
stitutional  authority.  People  v.  Learned^  5 
Morrissey^  14  Gray,  226 ;  Matter  of  Falvei 

4.  The  senate  had  such  power  independen 
is  necessary  to  intelligent  legislation.  Wii 
Abb.  168  ;  affirmed,  Gen.  Term,  12  id.  319 ; 
Keyes,  521 ;  4  Abb.  App.  Dec.  596  ;  Thompi 
182-5  ;  Stewart  v.  Blaine^  1  MacArthur,  45i 
Abb.  30 ;  Ex  parte  Nugent^  1  Brunner  Col 
L.  J.  (N.  S.)  107 ;  4  Penn.  L.  J.  220 ;  May 

5.  In  Stewart  v.  Blaine^  1  MacArthur,  45 
the  warrant  was  sued.  He  pleaded  that  a  coi 
house  of  representatives  "and  was  required 
to  the  house  upon  certain  matters  of  great 
States ; "  that  plaintiflE  was  summoned  as  a 
mittee,  was  there  guilty  of  a  contempt,  was 
the  house,  whereupon  defendant,  as  speaker, 
warrant  was  held  a  justification  as  it  showec 
tigation  "  of  great  importance  to  the  United 
of  the  Colonies  and  of  the  States  were  formed 
ment,  and  possessed  the  principles,  attributes 
Wickelkauaen  v.  WiUet,  10  Abb.  169 ;  Gen 
Ot.  App.,  1  Keyes,  521 ;  4  Abb.  Ct.  App.  D( 

The  senate  of  this  State,  from  its  organ 
onljr  a  court  but  the  highest  court  in  the  i 
which  it  ever  had  jurisdiction  still  remains  sc 
have  been,  by  the  Constitution,  conferred  up 
of  appeals.  It  has  from  its  origin  repeatedlj 
to  be  authorized  to  punish,  by  imprisonment 
haueen  v.  WiUet,  10  Abb.  Pr.  169-177  ;  Gen 
App.,  1  Keyes,  521,  4  Abb.  Ct.  App.  Dec.  5! 
2  Abb.  30;  Ex  parte  Nugeixt^  1  tfrunnerCo 
authorities  cited;  8.  C,  1  Am.  L.J.  (N.  S.) 
People  v.  Learned^  5  Hun,  626 ;  May  Pari.  ] 

Every  act  of  a  member  of  the  legislature, 
is  judicial  in  its  character,  as  that  term  has  be 
OaUight  Co.  v.  Donnelly^  93  N.  Y.  560 ;  1 
495 ;  Bahcock  v.  Cochran^  32  Hun,  521,  522 
7  id.  466,  469. 

In  Kilhoum  v.  Thompson,  103  U.  S.  168,  ] 
New,  Lewis  and  Smith,  the  committee,  were 
liad  died.  It  was  expressly  held — 103  U.  S. 
were  not  liable ;  although  they  had — p.  200— 
ings  by  which  he  was  adjudged  guilty  of  a  cont 
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it  is  trne,  was  based  upon  constitutional  provisions,  bnt  snch  provisions 
were  founded  upon  the  theory  that  their  acts  were  in  the  hignest  sense 
indicial^  and  they  ought  not  to  be  liable  therefor.  The  rule  is  that 
legislative  power  is  only  restrained,  but  is  not  conferred  by  the  Con- 
Btatiition  of  the  State.  Bank  v.  Brmon,  26  N.  Y.  467,  469-470; 
M(m6r  of  Elevated  Hailway,  70  id.  368. 

The  legislature,  subject  to  the  Constitution,  possesses  the  whole 
power  of  the  people.  Bank  v.  Brown,  26  14.  Y.  467,  469-470; 
PeojAe  v.  Dayton,  55  id.  380. 

^' xhe  Constitution  of  the  State  confers  upon  the  legislature  all  legis- 
lative power ;  and  if  an  act  is  within  the  legitimate  exercise  of  that 
power,  it  is  valid  unless  some  restriction  or  limitation  can  be  found  in 
that  instrument  itself."     People  v.  Flagg,  46  N.  Y.  401,  404. 

In  this  respect,  State  legislatures  differ  from  congress,  which  was 
created  and  its  power  conferred  by  the  Constitution  of  the  United  States. 
Congress  possesses  no  power  except  such  as  the  Constitution  confers 
"by  an  affirmative  grant  embracingthe  specific  power  exercised." 
itdUer  of  Elevated  MaiZway,  70  N.  T.  868. 

"The  distinction  between  the  United  States  Constitution  and  our 
State  Constitution  is,  that  the  former  confers  upon  congress  certain 
specified  powers  only,  while  the  latter  confers  upon  the  legislature  all 
executive  power.  In  the  one  case,  the  power  specifically  granted  can 
o^J  be  exercised.  In  the  other,  aJl  legislative  powers  not  prohibited 
W  be  exercised."    People  v.  Flagg,  46  N.  Y.  404. 

In  Wheaton  v.  Peters,  8  Peters,  658,  the   supreme  court  of  the 
United  States  said :  "  It  is  clear  that  there  can  be  no  common  law  of 
the  United  States.  The  Federal  government  is  composed  of  twenty-four 
sovereign  and  independent  States,  each  of  which  majr  have  its  local 
^^*^^?^  customs  and  common  law.     There  is  no  principle  which  per- 
vades the  Union  and  has  the  authority  of  law,  which  is  not  embodied 
ii  the  Constitution  or  laws  of  the  Union.     The  common  law  could  be 
made  a  part  of  our  Federal  system  only  by  legislative  adoption."    This 
doctrine  has  been  repeatedly  declared  by  the  Federal  courts.     U,  S.  v. 
Goodwin,  7  Cranch,  32 ;  Penneylva/nia  v.  Wheeling  Bridge  Co.,  13 
How.  (U.  S.)  503;    U.    S.  v.  WorraU,  2  Dall.  393,   circuit  court, 
Chase,  J. 

In  the  Matter  ofMcCaHhy,  29  Cal.  395,  the  court  held  that  "  a  State 
Constitution  is  not  a  grant,  but  restriction  upon  the  powers  of  the  legis- 
lature, and  hence  an  express  enumeration  of  legislative  powers  is  not  an 
exclusion  of  others  not  named,  unless  accompanied  by  negative  terms. 
A  legislative  assembly  has  all  the  powers  and  privileges  which  are 
nec^sary  to  the  proper  exercise,  in  all  respects,  of  its  proper  functions. 
Such  powers  and  privileges  are  inherent  m  a  legislative  body,  and  are 
to  be  ascertained  primarily  by  a  reference  to  the  common  parliamentary 
law.  A  legislative  assembly  has  all  the  powers  and  privileges  conferred 
by  the  common  parliamentary  law,  unless  restrained  by  some  express 
provision  of  the  Constitution  or  some  express  law  made  unto  itself.  By 
the  common  parliamentary  law  a  legislative  assembly  may  compel  the 
attendance  of  all  persons  within  the  limits  of  their  constituency,  as  wit- 
uesses,  in  regard  to  subjects  upon  which  they  have  power  to  act,  and 
VoL.n.-«25 
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into  which  they  institute  an  investigation.  Witnesses  before  a  legis- 
lative assembly,  or  its  committee,  are  not  sworn,  nnless  there  is  some 
provision  of  law  or  of  the  Constitution  authorizing  it  but  give  their 
testimony  under  the  penalty  of  being  adjudged  guilty  oi  contempt,  and 
punished,  if  they  testify  falsely.  When  witnesses  are  brought  before 
either  branch  oi  the  legislature,  they  may  be  compelled  to  testify  by 
process  of  contempt  when,  without  legal  cause,  they  refuse  to  do  so. 
When  a  charge  of  bribery  is  brought  against  members  of  the  senate, 
the  senate  has  power  to  investigate  the  chai^,  and  to  summon  the 
person  making  tlie  charge  before  the  bar  as  a  witness  touching  the  same^ 
and  to  commit  him  for  contempt  for  refusing  to  testify  without  suffi- 
cient legal  cause."  The  difference  between  colonial  and  State  legisla- 
tures, deriving  their  powers  from  the  people  by  parliamentary  forma- 
tion, and  those  created  by  a  commission  from  the  Crown,  js  clearly 
pointed  out  in  RuUey  v.  Ca/raon^  4  Moore  Priv.  Coun.  Cas.  89,  and 
several  kindred  cases,  and  recognized  in  Wickdhausen  v.  WiUett^  10 
Abb.  Pr.  170;  Gen.  Term,  12  Abb.  319;  Ct.  App.,  1  Keyes,  521;  4 
Abb.  Ct.  App.  596. 

6.  The  case  of  Kilboume  v.  Thompson^  103  U.  S,  168,  is  not 
authority  in  favor  of  the  relator. 

(a)  In  that  case  there  was  no  authority,  either  statutory  or  constitu- 
tional, for  the  commitment.  In  the  case  at  bar  there  was  express 
statutory  authority,  the  highest  known  to  the  law  except  constitutional. 

(J)  The  case  of  KXUboume  v.  Thompson^  103  U.  S.  168,  really  decides 
nothing,  except  that  one  house  of  congress  has  no  power  to  direct  or 
prosecute  an  inquiry  into  the  private  affairs  of  an  mdividual  or  indi- 
viduals, though  one  of  them  may  be  a  debtor  to  the  government ;  or, 
in  other  words,  that  if  the  debtor  has  squandered  or  fraudulently  dis- 
posed of  his  property,  the  United  States  must,  like  any  other  creditor, 
pursue  the  ordinary  remedies  in  a  court  of  justice.  See  Resolution, 
103  U.  S.  171. 

In  that  case,  the  court  — 103  IT.  S.  189  —  declared  it  would  not  pass 
upon  the  question  as  to  whether  the  house  of  representatives  possessed 
the  power  to  punish  for  contempt,  because  its  exercise  was  necessary 
to  enable  it  to  successfully  discharge  its  functions  of  legislation,  saying: 

"  This  latter  proposition  is  one  which  we  do  not  propose  to  decide 
in  the  present  case,  because  we  are  able  to  decide  it  without  passing 
upon  the  existence  or  non-existence  of  such  a  power  in  aid  of  the  legis- 
lative function."  The  court  then  proceeds  to  say,  either  house  may 
unquestionably  punish  in  a  large  number  of  cases,  and  proceeds,  p. 
190: 

'^  Whether  the  power  of  punishment  in  either  house  by  fine  or  im- 
prisonment goes  beyond  this  or  not,  we  are  sure  that  no  person  can  be 
punished  for  contumacy  as  a  witness  before  either  house,  unless  his 
testimony  is  required  in  a  matter  as  to  which  that  house  has  jurisdic- 
tion to  inquire,  and  we  feel  equally  sure  that  neither  of  these  bodies 
possesses  the  general  power  of  making  inquiries  into  the  private  affairs 
of  the  citizen."  ....  Page  192.  "  In  looking  to  the  preamble 
and  resolution  under  which  the  committee  acted,  before  which  KUbourh 
refused  to  testify,  we  are  of  opinion  that  the  house  of  representatives 
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antboritj,  bnt  assumed  a  power 

her  branch  of  the  government, 

icial." 

[ear  that  the  power  asserted  is 

ible  to  the  resolntion  recites  that 

3  a  creditor  of  Jay  Cooke  &  Co., 

rt  of  the  United  States  for  the 

>f  any  citizen,  or  of  any  one  else 
usual,  the  only  legal,  mode  of 
resort  to  a  court  ot  justice.  For 
as  created  courts  of  the  United 
to  prosecute  pleas  of  the  govern- 

district  of  Pennsylvania  is  one 
f  the  preamble  had  taken  juris- 
»oke  &  Co.'s  indebtedness  to  the 
)ject  before  it  for  action  at  the 
itiated.  That  this  indebtedness 
the  improvidence  of  a  secretary 
ire  of  the  suit  in  the  court  nor 
is  to  be  recovered.  If,  indeed, 
i  peach  the  secretary,  tlie  whole 
banged,  but  no  Buch  purpose  is 
the  preamble,  and  the  character- 
by  the  term  '  improvident,'  and 
suspicion  of  criminality  repel 
•etary  could  only  be  impeached 

real  estate  pool,'  in  which  it  is 
rest  as  something  well  known 
le  subject  of  a  partial  investiga- 
;es  that  the  trustee  in  bankruptcy 
:tlement  of  the  interest  of  Jay 
le  firm  of  Jay  Cooke  &  Co.,  to 
merous  creditors,  including  the 
reason  of  which  the  courts  are 
said  creditors, 
ggest  themselves  as  arising  out 

batives  know,  until  it  had  been 
-less  to  redress  the  creditors  of 
:ill  pending  in  a  court,  and  what 
States  to  interfere  with  a  suit 
iction  ?  Again,  what  inadequacy 
)  preamble  assumes,  in  all  courts, 
B  supplied  by  an  investi^tion  by 
or  by  any  act  or  resolution  of 
ring  one  of  a  judicial  nature,  for 
afford  the  only  remedy,  it  may 
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well  be  suppK)6ed  that  those  powers  were  more  appropriate  and  more 
efficient  in  aid  of  such  relief  than  the  powers  which  belong  to  a  body 
whose  functions  are  exclusively  legislative.  If  the  settlement  to  whicm 
the  preamble  refers  as  the  principal  reason  why  the  courts  are  rendered 
powerless  was  obtained  by  fraud,  or  was  without  authority,  or  for  any 
conceivable  reason  could  be  set  aside  or  avoided,  it  should  be  done  by 
some  appropriate  proceeding  in  the  court  which  had  the  whole  matter 
before  it,  and  which  had  all  the  power  in  that  case  proper  to  be  in- 
trusted to  anybody,  and  not  by  congress  or  by  any  power  to  be  con- 
ferred on  a  committee  of  one  of  the  two  houses. 

^'  The  resolution  adopted  as  a  sequence  of  this  preamble  contains  no 
hint  of  any  intention  of  final  action  by  congress  on  the  subject.  In  all 
the  argument  of  the  case  no  suggestion  has  been  made  of  what  the 
house  of  representatives  or  the  coneress  could  have  done  in  the  way  of 
remedying  the  wrong  or  securing  the  creditors  of  Jay  Cooke  &  Co.,  or 
even  the  United  States.  Was  it  to  be  simply  a  fruitless  investigation 
into  the  personal  affairs  of  individuals  ?  If  so,  the  house  of  representa- 
tives had  no  power  or  authority  in  the  matter  more  than  any  other 
equal  number  of  gentlemen  interested  for  the  government  of  their 
country.  By  ^fruitless'  we  mean  that  it  could  result  in  no  valid  l^is- 
lation  on  the  subject  to  which  the  inquiry  referred. 

"  What  was  this  committee  charged  to  do? 

"  To  inquire  into  the  nature  and  history  of  the  real  estate  pool.  How 
indefinite !  What  was  the  real  estate  pool  i  Is  it  charged  with  any 
crime  or  offense?  If  so,  the  courts  alone  can  punish  the  members  of 
it.  Is  it  charffod  with  a  fraud  against  the  government  ?  Here,  again, 
the  courts,  and  they  alone,  can  afford  a  remedy.  Was  it  a  corporation 
whose  powers  congress  could  repeal?  There  is  no  suggestion  of  the 
kind.  The  word  '  pool,'  in  the  sense  here  used,  is  of  modern  date,  and 
may  not  be  well  understood ;  but  in  this  case  it  can  mean  no  more  than 
that  certain  individuals  are  engaged  in  dealing  in  real  estate  as  a  com- 
modity of  traffic ;  and  the  gravalnen  of  the  whole  proceeding  is  that  a 
debtor  of  the  United  States  may  be  found  to  have  an  interest  in  the 
pooL  Can  the  rights  of  the  pool,  or  of  its  members,  and  the  rights  of 
the  debtor,  and  of  the  creditor  of  the  debtor,  be  determined  by  the  re- 
port of  a  committee  or  by  an  act  of  congress  ?  If  they  cannot,  what 
authority  has  the  house  to  enter  upon  this  investigation  into  the 
private  affairs  of  individuals  who  hold  no  office  under  the  government." 

To  prevent  any  misconception  as  to  what  was  in  fact  decided,  the 
court  again  repeats  its  caution  against  being  misunderstood  —  p.  205. 
^^  In  this,  as  in  other  matters  which  have  been  pressed  on  our  attention, 
we  prefer  to  decide  only  what  is  necessary  to  the  case  in  hand." 

The  inquiry  directed  by  the  resolution  of  the  senate  in  the  case  at 
bar  was  in  re^rd  to  alleged  frauds  in  the  department  of  public  works 
in  the  city  of  New  York.  That  was  an  important  and  extensive  de- 
partment of  a  municipal  corporation,  as  to  which  it  possessed  the 
authority  and  owed  the  duty  of  correction  by  legislation.  It  was  not 
as  to  the  private  affairs  of  the  relator  or  any  other  person.  The  object 
of  the  inquiry  was  public  and  relevant.  The  fact  that  in  compassing 
that  object,  inquiry  was  deemed  to  be  or  became  necessary,  and  was 
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airs,  did  not  make  the  investigation 

ply  called  for  evidence  bearing,  or 
tion.  In  cases  of  alleged  fraud  in 
pon  the  public,  the  relator  having 
mthy  great  latitude  of  inquiry  might 
even  though  the  relator  may  not 

elator  for  contempt  was  not  void 

herwise  forbidden  must  be  taken  to 

^  the  sanction  of  settled  usage  both 

t  by  no  means  follows  that  nothing 

J^urtado  v.  Calif omia^  110  TJ.  S. 

expressly  authorized  by  law;  the 
ill  hearing,  and  a  determination  by 
to  pass  upon  the  question, 
require  proceeding  according  to  the 
iply  be  provided  with  a  notice  and 
SI  determmation  against  him.  Pe(h 
i3-6 ;  Bappy  v.  Moahery  48  id.  313. 
for,  except  by  publication,  {honeraj 
otter  of  Middletowny  82  N.  Y.  196, 

id.   621,  62a;  MaUer  of  Empire 

efore  a  board  of  supervisors  is  due 
ieora,  70  N.  Y.  233-6.  Though  the 
jial  in  its  nature.    People  v.  Super- 

only  be  punished  by  "  due  process 
nection  with  existing  provisions  of 
^hat  was  due  process  of  law,  and  to 
uld  be  given  in  each  particular  case 
^ieora,  70  N.  Y.  234-7. 
tness  before  the  committee  bad  no 
leave  because  counsel  were  not  al- 
lis  answers,  even  if  the  fact  that  be 
iny  manner  brought  before  the  court 
loCarihy,  29  0^.  395;  Matter  of 

counsel,  refusing  to  allow  him  to  so 
lion  of  the  committee  or  of  the  sen- 

racy^  for  senate. 

ibunal,  having  power  to  punish  for 

eraon  v.  Durm^  6  Wheat.  598. 

;o  the  whole  of  the  common  and 

t  expressly  withheld  by  the  Consti- 

ne  provision  thereof.    Const.  1777, 
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art  36;  Const  1821,  art  7,  §  13;  Taylor  v.  P(niet,  4  Hill,  152; 
Cash.  ParL  Law,  §§  677,  717 ;  Cooley  Const  Lim.  133 ;  Pey^  v. 
Drapery  15  N.  T.  543;  People  v.  DayUm,5i  id.  380;  WicJcd- 
hauaen  v.  WiUeU,  10  Abb.  176;  LeggaU  v.  Hunter,  19  N.  T.463; 
Cochran  v.  Vansurlay,  20  Wend.  305 ;  Banks  v.  Brown,  26  N.  Y. 
469;  VathcaH  v.  jPir^  i)^^.,  id.  633;  P«?pZtf  v.  Morrell,  21 
Wend.  673 ;  Mason  v.  TFaife,  6  111.  136  ;  Totes  v.  'Lansing,  9  Johns, 
395 ;  Zr<9M  V.  BartUtt,  3  Gray,  468 ;  Potter's  Dwarris  on  Stat,  chap.  28 ; 
Whitoonib's  Case,  120  Mass.  121;  Staie  v.  MaUhew,  37  K  H.  453;  1 
Kent  Com.  236 ;  Canal  Appraisers  v.  People,  17  Wend.  671 ; 
Smith  Hist.  N.  Y.  339 ;  Burnham  v.  Morrison,  14  Gray,  246 ;  3 
Campbell  Lives  Ch.  Jnst  152. 

3.  The  right  to  Banish  for  contempt  is  inherent  in  conrts  and  legis 
latnres.  Bex  v.  Crosby,  3  Wils.  188  ;  BurdeU  v.  AhboU,  14  East,  1 ; 
Sheriff's  Case,  11  Ad.  &  Ell.  273;  Stockdale  v.  Ha/nsard,  9  id.  1 ; 
Howa/rd  v.  Cosset,  10  Q.  B.  359 ;  Famwrdes  Case,  6  Hnrlst  &  Norm. 
717 ;  King  v.  Honer,  8  T.  R.  314 ;  Burdett  v.  Coleman,  14  East.  163 ; 
Broom's  Const  Law,  966  ;  May  Pari.  Proc.  63  ;  Trotter's  Case,  Han- 
sard,  1  series,  voL  6,  p.  354. 

4.  This  power  has  been  repeatedly  exercised  by  congress.  Barclay 
Dig.  179 ;  Laubenob,  J.,  Ajrg.  Cong.  Rec.  vol.  3,  42d  Congress,  p. 
479. 

6.  iihd  by  the  legislature  of  the  colony  of  New  York.  Doc.  Hist. 
N.  Y.,  vol.  3,  p.  633 ;  Smith  Hist  N.  Y.,  vol.  2,  pp.  403,  409  ;  Dun- 
lop  Hist  N.  Y.,  voL  i,  pp.  299,  448. 

6.  And  by  the  legislature  of  the  State.  Journal  Assembly,  Nov. 
17, 1824;  Assembly  Doc.  1837,  vol.  4,  p.  — ;  Potter's  Case,  Assem- 
bly Journal,  June,  1870. 

7.  The  department  ofpublic  works  of  New  York  city  is  within 
the  l^slative  power.     WyneJvannmer  v.  People,  13  N.  Y.  391. 

8.  The  right  of  investigation  is  a  necessity.  Cush.  Pari.  Law^  §  640 ; 
Bumha/m  v.  Morrisey,  14  Grav,  226;  Wiokelha/usen  v.  WiUett,  1 
Keyes,  525-6 ;  Smith  Hist.  N.  Y.  297 ;  People  v.  Learned^  6  Hun, 
637. 

9.  The  power  of  the  senate  was  properlv  exercised,  if  the  court  can 
inquire  into  the  right.     Cush.  Pari.  Law,  §  968. 

10.  Kilboum  V.  Thompson,  103  U.  S.  168,  is  not  in  point 

11.  The  Penal  Code  nas  not  superseded  the  Revised  Statutea. 
Penal  Code,  §§  69,  677. 

Thomas  C.  E.  EocHesine  and  Hamilton  Harris,  for  relator,  respond- 
ent. 

1.  The  senate  had  no  power  to  hold  any  such  inquirv.     It  has  no 

r^wer  except  what  is  intrusted  by  the  Constitution.     Taylor  v.  Porter, 
Hill,  140  ;  Colder  v.  Bull,  3  Dall.  386  ;  Powers  v.  Bergen,  6  N.  Y. 
366. 

2.  The  right  to  investigate  grave  charges  is  judicial,  not  l^islative. 
The  senate  was  usurping  the  power  of  a  grand  jury.  Code  Crim. 
Proc.,  §  223. 

3.  Such  abuses  are  inquirable  into  by  the  court.  Laws  of  1882, 
chap.  410,  §  60. 
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ance,  and  the  relator  put  in  a  traverse  to  the  return  setting  forth  snch 
proceedings  in  full  and  in  detail.  The  case  was  heard  before  the  court  of 
oyer  and  terminer  of  Albany  county  upon  the  petition  for  the  writ  of 
haheaacoTpuSy  the  writ,  the  return  thereto  and  the  traverse  to  such  return, 
and  it  was  thereupon  ordered  that  the  proceedings  be  dismissed  and  the 
relator  remanded  to  the  custody  of  the  sheriff.  On  appeal  to  the  gen- 
eral term  this  order  was  reversed,  and  the  relator  was  discharged  from 
imprisonment.  2  N.  Y.  Cr.  R.  82;  66  How.  487;  32  id.  563,  29 
Alb.  L.  J.  511 ;  2  N.  r.  Cr.  R.  141. 

From  the  return  and  traverse  and  the  recitals  contained  in  the  reso- 
lutions therein  set  out,  it  appears  in  substance  that  charges  of  fraud 
and  irregularity  having  been  made  by  the  public  press  and  others  against 
the  commissioner  of  public  works  in  the  city  of  Jfew  York,  the  senate,  on 
the  14th  of  January,  1884,  adopted  a  resolution  directing  and  empow- 
ering its  standing  committee  on  the  affairs  of  cities  to  investigate  the 
department  of  public  works  in  said  citv,  with  power  to  send  tor  per- 
sons and  papers  and  to  report  the  result  of  such  investigation  and  its 
recommendations  concerning  the  same,  to  the  senate ;  tliat  the  relator 
being  summoned  to  appearand  testify  before  such  committee,  attended 
and,  after  having  been  examined  at  considerable  length,  declined  to 
answer  certain  questions  propounded  to  him  by  the  committee,  and 
refused  to  be  further  examined,  and  retired  from  the  presence  of  the 
committee  without  their  permission. 

These  facts  having  been  reported  by  the  committee  to  the  senate, 
that  body  on  the  25tn  of  February,  1884,  directed  its  president  to  issne 
his  warrant  to  the  sergeant-at  arms,  commanding  him  to  arrest  the 
relator  and  bring  him  before  the  bar  of  the  senate  to  answer  why  he 
should  not  be  punished  as  guilty  of  a  contempt  of  its  dignity  and 
authority.  A  warrant  having  been  accordingly  issued  the  relator  was, 
on  the  27th  of  February,  1884,  brought  before  the  bar  of  the  senate 
and  arraigned  by  its  order,  for  a  breach  of  its  privileges  in  disobeying 
a  subpoena  issued  by  its  committee  on  cities,  to  appear  before  said  com 
mittee  and  give  testimony  npon  an  investigation  then  pending  before 
it,  and  in  refusing  to  answer  proper  questions  put  by  said  committee, 
and  in  refusing  to  be  further  examinea  before  said  committee,  and  he 
was  thereupon  called  upon  for  his  answer  to  the  charge.  He  requested 
to  answer  by  counsel,  which  request  was  granted*,  and  after  counsel 
had  been  heard  in  his  behalf,  a  resolution  was  adopted  requiring  the 
committee  on  cities  to  report  all  the  testimony  and  proceedings  had  by 
the  committee  in  relation  to  the  relator,  on  the  lollowing  day.  On 
the  28th  of  February  the  report  was  presented,  and  was  afterward,  by 
resolution,  made  a  part  of  the  record  in  the  further  consideration  of 
the  case.  From  this  report  it  appears  that  the  relator  was  allowed  to 
be  attended  and  advised  by  counsel,  during  his  examination  before  the 
committee;  that  on  various  questions  being  propounded  to  him,  he  was 
instructed  by  his  counsel  not  to  answer,  and  being  required  by  the 
committee  to  answer  them,  he  declined  to  do  so  on  the  ground  of  the 
advice  of  his  counsel.  After  numerous  refusals  to  answer  of  this  de- 
scription, the  committee,  on  motion,  directed  that  its  chairman  no 
longer  recognize  the  right  of  the  witness  to  have  any  counsel  present. 
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Thereupon  the  counsel  instructed  the  witness  to  withdraw  from  the 
committee,  and  leave  with  him.  The  chairman  stated  to  the  witness 
that  if  he  did,  it  would  be  at  his  peril,  and  he  replied,  that  he  took  the 
peril  of  it.  He  was  informed  that  his  examination  was  not  concluded, 
and  was  advised  by  the  chairman  not  to  leave,  and  the  witness  replied 
that  he  would  take  the  consequences. 

This  report  of  the  committee  having  been  presented  to  the  senate,  on 
the  hearing  before  it,  on  the  28th  of  February,  the  relator,  on  that 
day,  presented  to  the  senate  his  affidavit,  in  which  he  alleged  that  he 
was  advised  and  believed  that  he  was  entitled  in  any  examination  held 
by  said  committee,  to  the  benefit  of  the  advice  and  Assistance  of  coun- 
sel, as  a  matter  of  right  and  not  of  courtesy,  and  that  he  was  advised 
and  believed  that  the  questions  he  refused  to  answer,  under  the  advice 
of  ooQiisel,  were  improper  and  immaterial,  in  that  they  sought  to  elicit 
facts  touching  his  private  business,  apart  from  his  connection  with  the 
department  of  public  works,  into  which  said  committee  had  no  au- 
thority or  warrant  of  law  to  inquire,  and  that  he  was  prepared  then 
to  attend  before  the  committee,  accompanied  by  his  counsel,  and  sub- 
ject to  his  advice,  to  answer  all  proi>er  and  material  questions  which 
the  conomittee  were  authorized  by  law  to  ask. 

The  relator  being  again  brought  before  the  bar  of  the  senate  and 
asked  by  the  president  whether  he  was  willing  to  appear  before  the 
committee  ana  answer  the  questions  which  he  nad  refused  to  answer, 
he  replied  that  he  would  do  so  by  the  advice  of  counsel.  The  senate, 
thereupon,  on  the  28th  of  February,  1884,  adopted  a  resolution,  as  fol- 
lows :  "  Resolved^  that  William  McDonald  is  declared  to  be  in  contempt 
of  the  senate  for  refusing  to  answer  as  a  witness  pertinent  questions, 
propounded  by  the  standing  committee  on  cities,  in  the  investigation 
of  the  department  of  public  works  of  the  city  of  New  York,  and  for 
quitting  tne  presence  of  the  committee  pending  his  examination  as  a 
witness." 

Being  again  brought  to  the  bar  and  asked  the  same  question  as 
before,  ne  answered  m  writing  that  he  was  vrilling  to  appear  before  the 
committee  and  answer  all  proper  and  material  questions  if  allowed  the 
advice  and  assistance  of  counsel.  Thereupon  me  senate  adopted  the 
following  resolution:  ^^ Resolved^  that  William  McDonald,  having 
been  declared  to  be  guilty  of  a  contempt  of  the  senate,  and  being  con- 
victed thereof,  for  refusing  to  answer,  as  a  witness,  pertinent  questions 
propounded  by  the  standing  committee  on  the  affairs  of  cities  of  the 
senate,  in  the  investigation  of  the  department  of  public  works  of  the 
city  of  New  York,  and  being  summoned  as  a  witness  and  appearing 
before  the  committee  for  refusing  to  submit  to  an  examination  as  a 
witness  before  such  committee  on  the  subject  of  said  investigation,  and 
quitting  the  presence  of  said  committee,  be  and  hereby  is  remanded 
into  the  custody  of  the  sergeant-at-arms,  and  is  hereby  sentenced  to  be, 
by  said  sergeant,  imprisoned  in  the  county  jail  of  Albany  county,  there 
to  remain  until  he  shall  consent  to  appear  before  the  standing  com- 
mittee on  the  afiEairs  of  cities,  as  a  witness,  and  answer  the  questions 
put  to  him  by  the  said  committee  in  the  matter  of  said  investigation, 
said  imprisonment,  however,  not  to  extend  beyond  the  final  adjourn- 
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ment  of  the  present  legislature.  And  the  keeper  of  the  said  common 
jail  of  the  county  of  Albany  is  hereby  commanded  to  receive  said 
William  McDonald  and  him  safely  keep  and  imprison  in  said  jail  until 
the  adjournment  of  the  present  legislature,  unless  sooner  discharged  by 
order  of  the  senate.*' 

In  pursuance  of  this  resolution  the  commitment  in  question  was 
issued  by  the  president  and  clerk  of  the  senate  and  directed  to  the 
sergeant-at-arms  and  the  sheriff  of  the  county  of  Albany,  and  the  relator 
was  accordingly  imprisoned  in  the  county  jail. 

The  broad  gronnd  is  now  taken  on  the  part  of  the  relator,  that  the 
senate  had  no  jurisdiction  or  power  to  adjudge  him  guilty  of  the  con- 
tempt with  which  he  was  charged  or  to  imprison  him  therefor.  It  is 
needless  to  enter  upon  the  discussion  of  the  proposition  urged  on  the 
part  of  the  appellant  and  disputed  by  the  respondent,  that  the  power 
to  commit  or  punish  for  contempt,  which  has  been  exercised  by  parlia- 
ment in  England,  is  vested  in  the  senate  and  assembly  of  tlus  State, 
either  by  virtue  of  our  adoption  of  the  common  law  of  England,  or 
by  reason  of  such  a  power  oeing  inherent  in  legislative  bodies;  for, 
since  the  year  1830,  the  whole  subject  has  been  regulated  in  this  State 
by  statutory  provisions  which,  if  constitutional,  must  control.  Title  2, 
chapter  7,  part  1  of  the  Revised  Statutes,  entitled  "  Of  the  powers, 
duties  and  privileges  of  the  two  houses  and  their  members  and  omcers," 
provides  as  follows :  "  Section  13.  Each  house  has  the  power  to  punish 
as  a  contempt  and  by  imprisonment  a  breach  of  its  privileges,  or  of 
the  privileges  of  its  members,  but  such  power  shall  not  hereafter  be 
exercised  except  against  persons  guilty  oi  one  or  more  of  the  following 
offenses : 

^  1.  The  offense  of  arresting  a  member  or  officer  of  the  house  in 
violation  of  his  privilege  from  arrest  as  hereinbefore  declared. 

^'  2.  That  of  disorderly  conduct  in  the  immediate  view  and  presence 
of  the  house  and  directly  tending  to  interrupt  its  proceedings. 

**  3.  That  of  publishing  any  false  and  malicious  report  of  the  pro- 
ceedings  of  the  house,  or  of  the  conduct  of  a  metnber  in  his  legisla- 
tive capacity. 

^^  4.  That  of  refusing  to  attend  or  be  examined  as  a  witness,  either 
before  the  house  or  by  a  conmiittee,  to  take  testimony  in  legislative 
proceedings. 

"  5.  That  of  giving  or  offering  a  bribe  to  a  member,  or  of  attempting 
by  menace  or  any  other  corrupt  means  or  device,  directly  or  indirectly, 
to  control  or  influence  a  member  in  giving  his  vote,  or  to  prevent  him 
from  giving  the  same." 

The  five  enumerated  offenses  are  the  only  ones  which  either  house  is 
authorized  to  punish  as  contempts,  and  tney  take  the  place  of  the 
numerous  offenses  and  acts  which  were  treated  b^  parliament  as  con- 
tempts, and  in  place  of  the  varied  and  severe  punisnments  inflicted  by 
parliament  for  such  contempts,  the  statute  above  cited  provides 
(§  14^  that  ^Mn  all  cases  in  which  either  house  shall  punish  any  of  its 
memoers  or  officers,  or  any  other  person,  by  imprisonment,  such  imprison- 
ment shall  not  extend  beyond  the  same  session  of  the  legislature.'' 

It  is  claimed  on  the  part  of  the  relator  that  the  provisions  of  the 
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it  had  then  been  determined*  by  the  snpreme  court  of  the  United  States  in 
the  case  of  Anderson  v.  Du/nn^  j6  Wheat.  204,  was  possessed  by  the  l^onse 
of  congress  by  necessary  implication,  the  Constitution  of  the  United 
States  being  equally  silent  upon  the  subject,  and  it  was  deemed  proper 
to  provide  a  legislative  definition  of  those  privileges  of  the  houses  and 
their  members,  the  breach  of  which  should  be  regarded  as  a  contempt. 
With  this  view  the  new  provisions  were  framed.  See  note  to  title  2, 
chapter  7,  part  1,  R.  S. 

The  case  of  Anderson  v.  Dunn^  supra^  was  an  action  for  assault  and 
false  imprisonment  against  the  sergeant-at-arms  of  the  house  of  repre- 
sentatives. The  defendant  pleaded  in  justification,  a  resolution  of  the 
house  which  recited  that  the  plaintiff  had  been  guilty  of  a  breach  of 
the  privileges  of  the  house  and  of  a  high  contempt  of  the  dignity  and 
authority  of  the  same,  and  that  under  a  warrant  issued  by  the  speaker, 
by  authoritv  of  the  house,  the  plaintiff  had  been  brought  to  its  bar 
and  heard  m  his  defense  and  adjud^d  to  be  guilty  and  ordered  to  be 
imprisoned.  The  plea  was  held  good  on  demurrer,  though  neither  the 
nature  of  the  contempt  nor  the  evidence  of  it  appeared.  A  general 
power  to  punish  for  contempt  was  held  to  be  vested  in  the  house  as 
necessarily  incident  to  the  exercise  of  its  functions,  and  its  adjudication 
was  held  sufiicient  to  establish  the  fact  of  the  contempt. 

In  the  later  case  of  Kilhoum  v.  Thompson^  103  u .  S.  168,  which 
was  a  similar  action,  the  plaintiff  had,  oh  pi'oceedings  similar  to  those 
taken  in  the  present  case,  been  cotivicted  ox  a  contempt  and  sentenced 
by  the  house  of  representatives  to  imprisonment.  It  appeared  on  the 
face  of  the  proceedings  that  the  contempt  consisted  of  his  refusal  to 
answer  a  question  propounded  by  a  committee  of  the  house  appointed 
by  a  resolution  which  was  set  forth.  This  resolution  directed  tne  com- 
mittee to  investigate  certain  business  transactions  in  which  the  United 
States  government  was  interested  simply  as  a  creditor  of  one  of  the 
parties,  and  the  supreme  court  held  tnat  the  preamble  and  resolution 
under  which  the  committee  was  appointed,  showed  upon  their  face  that 
the  investigation  ordered  did  not  have  for  its  object,  any  legislative 
action  or  the  impeachment  of  any  oflScer  of  the  government,  but  the 
collection  of  a  debt  owing  to  the  government,  a  power  which  con- 
gress could  not  exercise,  but  which  was  vested  only  in  courts  of  justice ; 
that  in  ordering  such  an  investigation  the  house  of  representatives  ex- 
ceeded the  limits  of  its  powers,  and  consequently  the  committee  had 
no  authority  to  require  the  plaintiff  to  testify  before  it.  On  this  sole 
ground  the  decision  of  the  court  was  placed,  but  in  arriving  at  this 
conclusion  several  important  points,  which  have  a  bearing  upon  the 
question  now  before  us,  were  discuss^  in  the  highly  instructive  opinion 
of  Miller,  J. 

The  case  of  Anderson  v.  Dunn,  in  so  far  as  it  held  the  resolution  of 
the  house  finding  the  plaintiff  guilty,  conclusive,  was  distinctly  over- 
ruled. 

This  decision  necessarily  involved  the  point  stated  in  other  parts  of 
the  opinion,  that  a  legislative  body  is  not  to  be  assimilated  to  a  court 
of  general  jurisdiction  ;  that  congress  has  no  general  power  of  adjudi- 
cating upon  contempts.    The  reasoning  and  authorities  upon  whidi 
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ihis  decision  is  based  convince  us  that  it  is  incontestable.    Stockdale 
y.  Hansard,  9  Ad.  &  El.  1 ;  Keely  v.  Carson^  1  Moore  P.  0.  63 ; 
Opinion  of  Colsbidge,  J.,  Bv/mham  v.  Marrissey^  14  Gray,  220.  The 
case  of  Anderson  v.  Dunn  was  also  distinguishable  in  Kilboum  v. 
Thompson^  on  the  groand  that  as  the  plea  in  the  first-mentioDed  case 
did  not  disclose  the  ground  on  which  the  plaintiff  had  been  held  guilty 
of  contempt,  it  was  no  precedent  for  a  case  where  the  plea  estabushea, 
by  its  recital  of  the  facts,  that  the  house  had  exceeded  its  authority.  It 
was  also  held,  following  a  course  of  reasoning  which  need  not  be  re- 
peated here,  that  the  right  of  the  house  of  representatives  to  punish  a 
citizen  for  a  contempt  of  its  authority,  derived  no  support  irom  the 
precedents  and  practice  of  the  two  houses  of  the  English  parliament, 
nor  from  the  aajudged  eases  in  which  the  English  courts  have  upheld 
those  practices.     That  the  powers  of  congress  were  derived  solely  from 
the  Federal  Constitution,  and  that  such  as  were  not  conferred  by  that 
instrument,  either  expressly  or  by  fair  implication,  were  reserved  to  the 
States  respectively  or  to  the  people,  and  that  while  the  house  had  power 
to  punish  contempts  by  fine  and  imprisonment  in  certain  cases,  it  had  no 
general  jurisdiction  on  the  subject,  but  was  confined  to  those  cases  where 
the  power  was  expressly  conferred  by  the  Constitution, or  was  necessary  to 
enable  the  house  to  exercise  its  lawful  functions.   Express  powers  give  in 
by  the  Constitution  to  each  house  to  punish  its  members  for  disorderly 
behavior,  and  to  compel  the  attendance  of  absent  members,  under  such 
penalties  as  the  house  may  prescribe,  and  the  opinion  concedes  that 
among  the  incidental  and  implied  powers  of  congress  may  be  that  of 
compelling  the  attendance  of  witnesses  and  punishing  contumacious 
witnesses  in  the  same  manner  as  could  be  done  by  a  court  of  justice  in 
dealing  with  cases  which  congress  is  empowered  to  decide,  such  as  the 
election  and  qualification  of  its  members,  the  trial  of  a  contested  elec- 
tion and  proceedyigs  in  the  house  to  impeach  officers  of  the  govern- 
ment.   Whether  their  power  6ver  recusant  witnesses  extends  beyond 
those  cases  the  court,  m  reviewing  the  case  of  Anderson  v.  Dunn, 
expressly  declines  to  decide,  but  the  court  does  emphatically  declare 
that  whether  the  power  of  punisliment  in  either  house  by  fine  or 
imprisonment  goes  beyond  the  specified  cases  or  not,  no  person  can  be 
punished  for  contumacy  as  a  witness  before  either  house,  unless  his  tes- 
timony is  required  in  a  matter  into  which  the  house  has  jurisdiction  to 
inquire,  and  that  neither  of  those  bodies  possesses  the  general  power 
of  making  inquiry  into  the  private  affairs  of  the  citizen.      To  the  like 
effect  is  the  opinion  of  the  supreme  court  of  Massachusetts  in  the  case 
of  Bumham  v.  Morrissey^  14  Gray,  226.     "  The  house  of  representa- 
tives has  the  power  under  the  Constitution  to  imprison  for  contempt, 
but  the  power  is  limited  to  cases  expressly  proyided  for  by  the  Consti- 
tution, or  to  cases  where  the  power  is  necessarily  implied  from  those 
constitutional  functions  and  duties  to  the  proper  performance  of  which 
it  is  essential.^' 

It  must  be  borne  in  mind  that  the  case  cited,  did  not  arise  under  any 
act  of  congress  authorizing  either  house  to  punish  contumacious  wit- 
nesses, for  there  is  no  act.  The  question  was,  whether  a  general  power 
to  punish  contempts  was  inherent  in  congress  as  necessary  to  the  exer- 
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dae  of  its  f mictions,  independent  of  any  statute.  That  snch  a  power 
could  be  exercised  to  compel  the  attendance  of  witnesses  in  certain 
cases  was  conceded.  Whether  it  existed  in  cases  of  investigations 
properly  instituted  for  the  purposes  of  legislation  was  left  an  open 

Question.  So  far  as  the  statutes  of  the  United  States  were  concerned,  a 
ifferent  course  of  proceedings  was  prescribed.  The  act  of  January 
24,  1857 — chap.  19— provided  that  any  person  summoned  as  a  witness 
before  either  house  or  a  committee  thereof,  and  refusing  to  appear  or 
to  answer  any  question  pertinent  to  the  matter  in  consideration,  should, 
in  addition  to  tne  pains  and  penalties  then  existing,  be  liable  to  indict- 
ment and  punishment  as  for  a  misdemeanor,  and  it  was  made  the  duty 
of  the  president  of  the  senate  te  certify  the  facts  to  the  district  attor- 
ney for  the  District  of  Columbia,  who  was  required  to  lay  the  matter 
before  the  grand  jury.  This  act  was  incorporated  with  modifications 
in  the  Revised  Statutes  of  the  United  States,  §§  102,  104.  The  other 
pains  and  penalties  alluded  to,  must  have  had  reference  to  the  sup- 
posed power  to  punish  for  contempt.  But  if,  as  contended,  no  sach 
power  can  be  exercised  by  congress  under  the  limited  authority  dele- 
gated to  it  by  the  Constitution,  the  power  could  not  be  created  and  con- 
lerred  by  any  statute. 

The  case  now  before  us  is  entirely  different.  It  arises  under  a 
statute  enacted  by  the  legislature  of  the  State  of  New  York.  The 
inquiry  is  not  whether  the  power  te  enact  such  a  law  is  to  be  found  in 
the.  State  Constitution,  but  whether  such  legislation  is  prohibited  or 
restrained  by  that  instrument,  or  by  the  Constitution  of  the  United 
States.  Except  as  thus  limited,  the  State  legislature  possessed  the 
whole  legislative  power  of  the  State.  Bank  of  Chenango  v.  Broion^ 
26  N.  T.  469 ;  People  v.  Dayton,  55  id.  380. 

The  only  express  provision  of  the  Constitution  which  is  claimed  to 
be  violated,  is  that  which  declares  that  no  person  shell  be  deprived  of 
life,  liberty  or  property  without  due  process  of  law.  If  the  statute  in 
question  was  within  the  power  of  the  legislature  to  enact,  the  proceed- 
ings against  the  relator  were  due  process  of  law.  He  was  imprisoned 
by  virtue  of  a  pre-existing  law,  informed  of  the  charge  made  against 
him,  and  was  heard  in  person  and  by  counsel  in  his  defense.  The 
proceedings  need  not  be  according  to  the  course  of  the  common  law 
—  Eappy  v.  Mosher,  48  N.  Y.  313 ;  People  v.  Supervisors^  70  id.  228  — 
and  we  necessarily  corae  back  to  the  question  whether  the  legislature 
had  the  power  to  enact  the  law. 

But  the  main  ground  upon  which  the  statute  is  assailed  is,  that  it 
confers  upon  each  of  the  two  houses  a  power  which  is  in  its  nature 
judicial,  to  hear,  adjudge  and  condemn ;  that  no  such  power  can  be 
conferred  by  the  statute  upon  the  legislature  itself  or  either  branch 
thereof ;  that  the  Constitution  gives  the  senate  and  assembly  only  l^s- 
lative  power,  and  that  judicial  power  is  vested  in  the  courts  named  in 
the  Constitution,  and  in  such  inferior  courts  as  may  be  created,  and 
that  the  grant  of  judicial  power  to  the  courts  is  an  implied  prohibition 
of  its  assumption  by  the  legislature,  except  as  authorized  by  the  Con- 
stitution. 

The  Constitution  of  the  United  States  declares,  in  terms,  that  the 
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judicial  power  of  the  United  States  shall  be  vested  in  one  supreme 
court,  ana  in  such  inferior  courts  as  the  congress  may  from  time  to 
&ne  order  and  establish.    Although  no  similar  declaration  is  contained  in 
tbe  Constitution  of  this  State,  etfll  it  is  a  recognized  principle  that  in 
tie  division  of  power  amon^  the  great  departments,  the  judicial  power 
ias  been  committed  to  the  judiciary,  as  the  executive  power  has  been 
committed  to  the  executive  departnient  and  the  lerislative  to  the  legis- 
lature, and  that  body  has  no  power  to  assume  the  functions  of  the 
judiciary  to  determine  controversies  among  citizens,  or  even  to  expound 
Its  own  laws  so  as  to  control  the  decisions  of  the  courts  in  respect  to 
P*st  transactions.     People  v.  SupervisorSy  6  N.  Y.  432.     To  declare 
j^aat  the  law  sliall  be  is  a  legislative  power ;  to  declare  what  it  is  or 
^  been,  is  judicial.     Thompson,  J.,  in  Dash  v.  Van  Kleecky  7  Johns. 
*^S-     Bat,  notwithstanding  this  general  division  of  powers^  certain 
P^^^rs  in  their  nature  judicial  are,  by  the  express  terms  of  the  Consti- 
Qtioo^  vested  in  the  legislature.     The  power  of  impeachment  is  vested 
^o  assembly.     Each  house  is  made  the  judge  of  the  qualifications 
jy^-  flection  of  its  own  members.     The  power  of  removal  of  certain 
incl*'^^^^  officers  is  given  by  the  Constitution  to  the  senate  and  assembly 
l\   ^ay  involve  inquiries  judicial  in  their  nature,  and  by  statute,  certain 
0^\\e^  officers  may  be  removed  by  the  senate  on  the  recommendation  of 
\\ie  governor.     1  Kev.  Stat.  123,  §  41.     I  think  it  would  be  going  too 
far  to  say  that  every  statute  is  necessarily  void  which  involves  action 
on  the  part  of  either  house  partaking  in  any  degree  of  a  judicial  char- 
acter, if  not  expressly  authorized  by  the  Constitution.     Where  the 
statute  relates  to  the  proceedines  of  the  legislative  body  itself,  and  is 
necessary  or  appropriate  to  enable  it  to  perform  its  constitutional  func- 
tions, I  cannot  regard  it  as  such  an  invasion  of  the  province  of  the 
judiciary  as  should  bring  it  within  any  implied  prohibition  of  the  State 
Constitution.     That  instrument  contains  no  express  provision  declaring 
any  of  the  privileges  of  the  members  of  either  house,  except  that  for 
any  speech  or  debate  in  either  house  the  members  shall  not  be  Ques- 
tioned in  any  other  place.     Even  the  privilege  of  exemption  from 
arrest  during  the  sessions  is  not  declared.     No  power  to  keep  order,  or 
to  punish  members  or  others  for  disorderly  conduct,  or  to  expel  a 
member,  is  contained  in  the  State  Constitution  as  it  is  in  the  Constitu- 
tion of  the  United  States.     All  these  matters  are,  in  this  State,  left 
under  the  regulations  of  the  statutes,  and  there  is  not  even  express 
authority  to  enact  such  statutes.     1  Rev.  Stat.,  chap.  7,  tit.  2.     The 
necessity  of  the  powers  mentioned  is  apparent  and  is  conceded  in  all  the 
authorities.     See  Cooley  Const.  Lim.  133.     Yet  it  is  equally  apparent 
that  statutes  upon  the  subject  must  authorize  some  action  partaKmg  of 
a  judicial  character.     If  that  feature  is  a  fatal  objection,  it  annuls  all 
the  statutory  provisions  in  which  it  appears. 

The  power  of  obtaining  information  for  the  purpose  of  framing  laws 
to  meet  supposed  or  apprehended  evils,  is  one  which  has,  from  time 
immemorial,  been  deemed  necessary,  and  has  been  exercised  by  legis- 
lative bodies.  In  this  State  it  does  not  rest  upon  precedent  merely, 
but  is  expressly  conferred  by  statute  —  1  Rev.  Stat.  158,  S§  1,  2  — 
which  provides  that  every  chairman  of  a  committee  either  of  tne  senate 
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or  assembly,  or  of  any  joint  committee,  is  authorized  to  administer 
oaths  to  witnesses,  and  when  the  committee  is,  by  the  terms  of  the 
resolution  appointing  it,  authorized  to  send  for  persons  and  papers,  the 
chairman  has  power,  under  the  direction  of  the  committee,  to  issue 
compulsory  process  for  the  attendance  of  any  witness  within  the  State 
whom  the  committee  may  wish  to  examine,  and  to  issue  commission 
for  the  examination  of  witnesses  out  of  the  State.  To  subject  a  wit- 
ness to  punishment  as  for  a  contempt,  the  testimony  sought  must,  as 
has  already  been  shown,  relate  to  a  legislative  proceeding.  1  Kev.  Stat. 
154,  §  13,  subd.  4. 

It  is  difficult  to  conceive  anjj^  constitutional  objection  which  can  be 
raised  to  the  provision  authorizing  legislative  committees  to  take  testi- 
mony and  to  summon  witnesses.  In  many  cases  it  may  be  indispensa- 
ble to  intelligent  and  effectual  legislation  to  ascertain  the  facts  wMch 
are  claimed  to  give  rise  to  the  necessity  for  such  legislation,  and  the 
remedy  required,  and  irrespective  of  the  question  whether  in  the 
absence  of  a  statute  to  that  effect  either  house  would  have  the  power 
to  imprison  a  recusant  witness,  I  cannot  yield  to  the  claims  that  a  stat- 
ute authorizing  it  to  enforce  its  'process  in  that  manner  is  in  excess  of 
the  legislative  power.  To  await  the  slow  process  of  indictment  and 
prosecution  for  a  misdemeanor  might  prove  quite  ineffectual,  and  neces- 
sary legislation  might  be  obstructed  and  pernaps  defeated,  if  the  legis- 
lative body  had  no  other  and  more  summary  means  of  enforcing  its 
right  to  obtain  the  required  information.  That  the  power  may  be 
abused  is  no  ground  for  denying  its  existence.  It  is  a  limited  power, 
and  should  be  kept  within  its  proper  bounds;  and  when  these  are 
exceeded,  a  jurisdictional  question  is  presented,  which  is  cognizable  in 
the  courts.  My  conclusiom  is  that  subdivision  4  of  section  13, 1  Kev.  Stat., 
is  constitutional  and  valid.  These  views  are  supported  by  the  decision 
of  this  court  in  Wilckins  v.  WiUetty  1  Keyes,  521-525,  where  it  was  held 
that  the  house  of  representatives  of  the  United  States  had  the  power 
to  compel  the  attendance  of  witnesses. 

In  that  case  this  court  said,  per  Johnson,  J. :  "  That  the  power  exists, 
admits  of  no  doubt  whatever.  It  is  a  necessary  incident  of  the  sover- 
eign power  of  making  laws,  and  its  exercise  is  often  indispensable  to 
the  great  end  of  enlightened,  judicious  and  wholesome  legislation.  The 
power  is  rather  ludicial  in  its  nature,  but  in  a  legislative  body  exists  as 
an  auxiliary  to  the  legislative  power  only."  And  further  at  page  526 : 
The  power  to  punish  for  disobedience  and  contempt  in  refusing  to  attend 
is  a  necessary  incident  to  the  power  to  require  and  compel  attendance. 
S.  C,  4  Abb.  Ct.  Anp.  Dec.  596,  10  Abb.  Pr.  164,  12  id.  319. 
It  was  in  deference  to  this  decision  and  to  the  cas^  of  People  v.  Learned^ 
5  Hun,*  626,  that  Wkstbeook,  J.,  sitting  in  the  oyer  and  terminer,  dis- 
missed the  writ  of  habeas  corpus  in  this  case,  at  the  same  time  deliver- 
ing a  learned  and  able  opinion  in  support  of  the  opposite  view,  which 
has  been  of  much  service  to  the  court  in  examining  the  case.  The 
learned  judge  treats  the  case  of  WilckvM  v.  WiUett^  as  based  upon  the 
reasoning  in  Anderson  v.  Dtmn,  and  the  latter  case  as  overnded  in 
KUbo^j/m  V.  Thompson^  but  a  careful  examination  shows  that  the  case 
of  Anderson  v.  Dunn  was  overruled  in  KUboum  v.  Thompson^  only 
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1  power  in  the  honse  to  panish  for 
I  of  its  judgment,  while  in  regard  to 
ists  for  the  purpose  of  compeUmg  the 
f  to  the  legislative  power,  the  opinion 
said  in  terms  that  that  proposition 
>ropose  to  decide  in  the  case  then  bo- 
pirithout  passing  upon  the  existence  or 
in  aid  of  the  legislative  function, 
ice  of  legislative  bodies  and  in  this 
e  time  tne  present  Constitution  was 
3ver  before  oeen  questioned  by  our 
favor  of  the  recognition  of  the  ri^ht 
;teudance  of  witnesses  for  legislative 
generally  conceded  to  be  an  appropri- 
tion,  and  one  which,  to  say  the  least, 
>nal  authority  to  regulate  and  enforce 

d  on  this  appeal.  One  is  that  the 
was  sought  to  be  examined  was  one 
i  to  institute,  and  that  the  case,  there- 
tlbour7i  V.  Thampsany  and  the  other, 
;or  refused  to  answer  were  not  perti- 
it  we  do  not  deem  it  necessary  to  dis- 
l,  consisted  not  merely  of  the  relator 
8,  but  of  his  refusing  to  be  further 
idance  upon  the  committee,  though 
»  not  concluded,  and  warned  not  to 
BO  at  his  peril.  Assuming  that  the 
13  r-  is  valid,  and  that  the  investiga- 

which  the  house  had  authority  to 
g  to  be  further  examined,  and  with- 
5  committee  without  its  consent,  he 
IS  of  subdivision  4:,  defining  as  an 
examined  as  a  witness,  either  before 
testimony  in  legislative  proceedings." 
3d,  or  to  remain  in  attendance,  was 
committee  refused  to  recognize  his 
id  act  under  his  advice  in  answering 
that  he  had  no  constitutional  or  legal 
ih  examination.  The  constitutional 
"  in  any  trial  in  any  court  whatever, 

to  appear  and  defend  in  person  and 

Const.,  art.  1,  §  6.  This  provision 
and  held  to  apply  to  trials  before  any 
ry,  and  in  Peopley  ex  reL  NichoUy  v. 
)urt  held  that  a  police  commissioner 
the  city  of  New  York  to  show  cause 
>r  cause,  pursuant  to  the  statute,  was 
ut  here,  tne  relator  was  not  on  trial, 

mere  witness  called  upon  to  testify 
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in  relation  to  cliarges  against  another  person,  and  there  was  no  trial 
pending  against  any  one.  As  well  might  a  witness  examined  before 
a  grand  jury,  conducting  the  investigation  of  a  charge  against  another 

Eerson,  witn  a  view  to  his  indictment,  claim  the  right  to  be  attended 
J  counseL     We  do  not  think  that  a  mere  witness  has  this  right. 

We  are  finally  brought  to  the  consideration  of  the  important  and 
more  doubtful  question  whether  the  investigation  which  the  committee 
was  conducting  was  a  legislative  proceeding  which  the  house  was  author- 
ized to  institute.  This  is  a  jurisdictional  question,  for  the  statute 
applies  only  to  such  proceedings,  and  if  the  house  had  any  authority, 
independently  of  the  statute,  that  must  depend  upon  the  question 
whether  the  testimony  was  sought  for  the  purpose  of  aiding  it  in  the 
performance  of  any  of  its  constitutional  functions.  An  investigation 
instituted  for  the  mere  sake  of  investigation,  or  for  political  purposes, 
not  connected  with  intended  legislation,  or  with  any  of  the  other  mat- 
ters upon  which  the  house  could  act,  but  merely  intended  to  subject  a 
party  or  body  investigated, to  public  animadversion,  or  to  vindicate  him 
or  it,  from  unjust  aspersions,  where  the  legislature  had  no  power  to  put 
him  or  it  on  trial  for  the  supposed  offenses  and  no  legislation  was  con- 
templated, but  the  proceeding  must  necessarily  end  with  the  investiga- 
tion, would  not,  in  our  judgment,  be  a  legislative  proceeding  or  give 
to  either  house  jurisdiction  to  compel  the  attendance  of  witnesses  or 
punish  them  for  refusing  to  attend.  Where  public  institutions  under 
the  control  of  the  State  are  ordered  to  be  investigated,  it  is  generally 
with  the  view  of  some  legislative  action  respecting  them,  and  the  same 
may  be  said  in  respect  to  public  oflScers.  In  Kilboum  v.  Thompson^ 
the  court  said  —  p.  193 :  "  If  any  purpose  had  been  avowed  to  impeach 
the  secretary,  the  whole  aspect  of  the  case  would  have  been  changed," 
but  the  court  held  that  the  recitals  in  the  resolution  repelled  any  such 
idea  and  —  pp.  194, 195  —  that  no  hint  of  any  intention  oi  final  action  by 
congress  on  the  subject  appeared  in  the  resolution,  and  that  on  the 
agreement  no  suggestion  had  been  nmde  of  what  the  house  of  repre- 
sentatives or  congress  could  have  done  in  the  way  of  remedying  the 
alleged  wrong,  and  they  held  that  that  was  simply  a  fruitless  investiga- 
tion into  the  personal  affairs  of  individuals  wnich  could  result  in  no 
valid  legislation  on  the  subject  to  which  the  inquiry  referred,  and  there- 
fore that  the  house  had  no  authority  in  the  matter. 

In  the  present  case  the  language  of  the  resolution  was  as  follows : 

"  Whereas,  Grave  charges  of  fraud  and  irregularity  have  been  made 
from  time  to  time  by  the  public  press  and  recently  by  the  Union  League 
Club  of  the  city  of  New  TorK,  against  Hubert  O.  Thompson,  com- 
missioner of  public  works  of  the  city  of  New  York ;  and 

Whereab,  These  charges  have  in  the  opinion  of  many  persons  never 
been  satisfactorily  explained  or  fairly  refuted  ;  and 

Whereas,  It  is  of  vital  importance  to  all  the  tax  payers  of  the  State 
that  the  heads  of  all  public  departments  should  be  beyond  reproach ; 
therefore,  be  it 

ReaoVoed^  That  the  standing  committee  on  the  affairs  of  cities  of 
the  senate  be  and  it  hereby  is  directed  and  empowered  to  investigate 
the  department  of  public  works  in  the  city  of  New  York,  power  to 
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send  for  persons  and  papers,  and  said  committee  is  hereby  authorized 
to  employ  a  stenographer  and  snch  counsel  and  accountant  as  it  may 
deem  necessary  for  the  thorough  discharge  of  the  duties  hereby  ini- 
posed.  Snch  committee  to  report  the  result  of  such  investigation  and 
its  recammendatians^  concermng  the  same  to  the  senate  on  or  before 
the  fifteenth  day  of  April  next." 

If  the  resolution  had  shown  upon  its  face  that  the  only  purpose  of 
the  investigation  was  to  satisfy  the  tax  payers  of  the  State  as  to  the 
truth  of  the  charges,  or  to  relieve  the  department  from  reproach,  and 
no  farther  action  was  contemplated  or  could  be  had  in  the  matter  by 
the  l^islature,  the  case  woula  fall  within  the  decision  in  KUboum  v. 
Thompson.  But  such  was  not  the  case.  The  department  of  public 
works  was  created  and  its  duties  prescribed  by  a  statute  of  the  State, 
and  if  the  system  was  so  defective  as  to  admit  of  frauds  or  irregulari- 
ties which  could  be  guarded  against  by  further  statutory  regulations,  it 
was  in  the  power  of  the  legislatare  to  enact  them.  That  some  action 
of  this  nature  was  in  contemplation  is  indicated  by  the  provision  in 
the  resolution  requiring  the  committee  to  report  the  result  of  its  in- 
vestigation, and  its  recommendations  concerning  the  same.  The  legisla- 
ture had  no  power  to  remove  the  commissioner  or  any  oflScer  oi  the 
deparfttient,  and  the  only  action  the  committee  could  recommend  would 
be  appropiate  legislation  to  prevent  a  recurrence  of  the  frauds  or  ir- 
regularities if  they  were  found  to  exist,  and  to  be  of  such  a  nature  that 
thej  could  be  prevented  or  rendered  more  difficult  by  l^slation.  We 
are  bound  to  presume  that  the  action  of  the  legislative  Body  was  with 
a  legitimate  object,  if  it  is  capable  of  being  so  construed,  and  we  have 
no  right  to  assume  that  the  contrary  was  intended.  The  same  principle 
which  renders  it  the  duty  of  the  court  to  hold  legislative  action  illegal, 
when  it  unduly  encroaches  U|>on  the  province  of  the  judiciary,  forbids 
interference  by  the  latter  with  the  action  of  legislative  bodies  or  the 
exercise  of  their  discretion  in  matters  within  the  range  of  their  con- 
stitutional powers. 

I  have  reached  the  conclusion,  on  the  whole  case,  that  the  order  of 
the  general  term  should  bo  reversed  and  that  of  the  court  of  oyer  and 
terminer  affirmed,  except  in  so  far  as  it  remands  the  relator  to  the  custody 
of  tlie  sheriflf,  the  term  of  his  imprisonment  having  ended  with  the 
session  of  the  legislature. 

All  concur. 


Kent  v.  Boakd  of  Fire  Commissionkbs  of  the  Ottt  op  New  York. 

October  6,  1885. 

Certiorari  —  Inferior  Jurisdictionb  —  Discretionary  Powers  —  Review  bt 
General  Term. 

The  general  term  lias  no  power  to  review  the  discretion  of  the  board  of  fire 
commissioners  of  the  citj  of  New  York  in  respect  to  the  punishment  of  a  mem- 
ber of  the  force  for  violation  of  duty,  and  impose  a  miMer  punishment  in  its 
own  discretion. 

The  determinations  of  Inferior  juiisdictions,  in  matters  confided  to  their  dis- 
cretion, are  not  reviewable  on  certiorari. 

Appeal  from  an  order  of  the  general  term,  by  which  the  order  of  the 
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commissioners  removing  the  plaintiff  from  the  oflSce  of  fireman  was 
modified,  and  his  suspension  for  six  months,  without  pay,  was  directed. 
The  plaintiff  was  a  member  of  the  uniformed  force  of  the  fire  depart- 
ment of  tlie  city  of  New  York,  and  was  tried  and  convicted  before  the 
board  of  commissioners  on  a  charge  of  neglecUof  duty,  violation  of 
rules,  disobedience  of  orders,  conduct  unbecoming  an  oflScer  and  in- 
jurious to  the  public  welfare,  and  dismissed  from  the  force.  The 
powers  of  the  board  under  which  the  proceedings  were  had,  are  defined 
oy  statute,  as  follows:  (§  440,  consolidation  act.)  "The  govern- 
ment and  discipline  of  the  fire  department  shall  be  such  as  the  board 
may,  from  time  to  time,  by  rules,  regulations  and  orders  prescribe. 
The  board  shall  have  power,  in  its  discretion,  on  the  conviction  of  a 
member  of  the  force  of  any  le^l  offense  or  neglect  of  duty,  or  viola- 
tion of  rules,  or  neglect  or  disobedience  of  orders,  or  incapacity,  or 
absence  without  leave,  or  any  conduct  injurious  to  the  public  peace  or 
welfare ;  or  immoral  conduct,  or  conduct  unbecoming  an  omccr,  or 
other  breach  of  discipline,  to  punish  the  offending  party,  by  repri- 
mand, forfeiting  and  withholding  pay  for  a  specified  time,  or  dismissal 
from  the  force ;  hut  no  more  than  ten  day^  pay  shall  he  forfeited  and 
withheld  for  any  offense.  OflScers  and  members  of  the  uniformed 
force  shall  be  removable  only  after  charges  shall  have  been  preferred 
against  them  and  after  the  charges  have  been  publicly  examined  into, 
upon  such  reasonable  notice  to  the  person  charged,  and  in  such  manner 
of  examination  as  the  rules  and  regulations  of  the  board  of  fire  com- 
missioners may  prescribe." 

D.  J,  Dean^  for  appellant.      Wm.  King  HaU^  for  respondent. 

Andrews,  J.  The  relator  was  duly  charged  with  having  been  under 
the  influence  of  liquor  while  engaged  in  the  performance  of  otlicial 
duty  at  the  Star  Theater  to  such  an  extent  as  to  render  him  unable  to 
perform  the  duty  for  which  he  was  detailed.  The  charge  was  publicly 
examined  by  the  commissioners  upon  notice  to  the  relator,  and  in  his 
presence.  The  testimony  tended  to  sustain  it.  The  relator  admitted 
that  he  drank  a  glass  of  liquor  before  going  to  the  theater,  but  claimed 
that  he  did  it  because  he  was  unwell.  There  was  some  conflict  as  to 
the  extent  of  the  intoxication. 

It  is  not  claimed  that  illegal  evidence  was  admitted,  or  that  any  rule 
of  law  was  violated  by  the  commissioners  in  the  course  of  the  proceed- 
ings. The  proceedings,  trial  and  judgment  were  in  all  respects  regular, 
and  the  commissioners,  in  dismissing  the  relator,  kept  within  their 
jurisdiction.  The  intoxication  of  a  policeman  while  on  duty,  to  an 
extent  sufficient  to  interfere  with  its  performance,  is  a  violation  of  the 
rules  of  ti)e  department,  and  the  statute  makes  the  violation,  by  a 
member  of  the  force,  of  such  rules,  or  neglect  of  duty,  or  conduct 
injurious  to  the  public  welfare,  or  any  conduct  unbecoming  an  officer, 
punishable  by  the  board  by  reprimand,  forfeiture  of  pay  for  a  period 
not  exceeding  ten  days,  or  dismissal  from  the  force.  There  was  no 
question,  either  of  jurisdiction,  procedure  or  evidence,  upon  which  the 
general  term  could  interfere  with  the  decision  of  the  commissioners, 
t,  however,  modified  the  sentence  by  substituting,  in  place  of  dismissal 
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7  the  commisfiioDere),  snspen- 
d  of  six  months.  The  only 
3wer  to  review  the  discretion 
shment,  and  impose  a  milder 
stances  and  gravity  of  the 
«ted  in  the  general  term  to 
unless  given  Dy  section  2141 

on  a  common-law  certiorcm 
nissioners  or  inferior  officers, 
risdiction.  The  scope  of  the 
[  it  came  to  be  held  that  the 
aee  whether  any  rule  of  law 
L  absence  of  evidence  to  sup- 
of  Police,  Z9  N.  Y.  500; 
%rd  of  Fire  CommisaionerSy 

ting  evidence,  or  matters  of 
)  be  reviewable.  People  v. 
IS  the  state  of  the  law  when 
;  is  contained  in  the  article 
follows  :  "  The  court,  on  the 
ig  or  confirming,  wholly  or 
iewed,  as  to  any  or  all  or  the 


• 

tify  the  action  of  the  general 
3r  jurisdictions  to  the  super- 
g  in  discretion  or  depending 
I,  the  section  greatlv  enlarges 
a  jurisdiction  which  it  never 


1  with  section  2140,  which 
nined  by  the  court,  it  seems 
Y  section,  enacted  merely  to 
I  conferred  by  the  previous 
it  be  entertained  in  view  of 
ourt  on  certiorari^  to  correct 
■sing  it  absolutely.  Reading 
;  section  2140  regulates  the 
mestions  to  be  reviewed,  and 
mation  may  be  declared  and 
r  section  was  not,  we  think, 
ts  other  than  those  embraced 
policy  of  the  law,  that  the 
[latters  confided  to  their  dis- 

dref  ore,  be  reversed,  and  that 
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Falkeb  v.  New  Yobk,  West  Shore  and  Buffalo  Railway  Co. 

October  6,  1885. 

PBACnCB  — iNDORSElCEin'  OF  PAPERS  —  RULB  2  —  MISTAKE  IK  FlRlC  NaHB. 

The  rule  that  all  papers  served  or  filed  most  be  indorsed  with  the  attorney's 
name  and  office  addj^ss  does  not  require  that  the  office  address  be  stated  more 
than  once  upon  the  same  paper  or  set  of  papers. 

A  mere  irregularity  in  the  names  of  the  attorneys  addressed,  by  omitting  the 
name  of  one  member  of  the  firm,  will  not  avoid  a  notice  when  served  at  the 
proper  office,  and  delivered  to  the  proper  person  and  retained. 

Appeal  from  an  order  of  the  general  term,  denying  plaintiff's  motion 
to  dismiss  the  defendant's  appeal  from  the  judgment  heretofore  entered 
in  favor  of  the  plaintiff. 

The  judgment  sought  to  be  appealed  from  was  entered  in  Onon- 
daga county  clerk's  oftice  upon  the  decision  of  Mr.  Jnstice  Merwin,  on 
December  5,  1884,  and  a  copy  of  the  judgment  with  notice  of  entry 
thereof  was  served  upon  the  defendant's  attorneys  on  December  5, 
1884.  The  copy  of  the  ludgment  was  folded  in  the  manner  in  which 
legal  documents  are  usually  folded,  and  there  was  indorsed  upon  it  the 
title  of  the  case  followed  by  the  words  "  copy  of  judgment,^*  and  the 
words  "  Jenny,  Brooks,  Marshall  &  Ruger,  attorneys  for  plaintiff.  No. 
2  Granger  block,  Syracuse,  N.  T."  There  was  also  indorsed  upon  this 
document  the  following  notice  of  entry  of  judgment. 

"  To  Messrs.  Waters  &  McLennan,  Defendanfs  Attorneys. 

Gentlemen  :  — Please  take  notice  that  the  within  is  a  copy  of  the 
judgment  entered  herein  ia  Onondaga  county  clerk's  office  on  this  5th 
day  of  December,  1884. 

Yours  etc., 
Jenny,  Brooks,  Marshall  &  Ruoer, 

Plavntiff^s  Attomeya.^^ 

This  copy  of  the  judgment  with  the  written  and  printed  indorse- 
ments (hereon  was  served  upon  the  defendant's  attorneys  by  leaving 
the  same  with  their  managing  derk,  who,  upon  receiving  the  document, 
indorsed  upon  it,  in  blue,  lead  pencil,  figures  meaning  December  5, 
1884.  On  the  same  date  an  entry  was  made  upon  the  law  register  of 
the  firm  of  Waters,  McLennan  &  Dillaye,  the  aef endant's  attorneys,  in 
the  handwriting  of  their  managing  clerk,  stating  that  the  notijce  of 
entry  in  this  action  was  received  on  that  day.  This  entry  was  made 
under  the  title  of  the  cause.  The  copy  of  the  judgment  and  the 
notice  of  entry  thereof,  upon  being  servM  at  the  omce  of  Waters,  Mc- 
Lennan &  Dillaye,  was  placed  among  the  papers  of  the  case. 

Prior  to  the  date  of  this  service,  Messrs.  Waters  &  McLennan  occu- 

Sied  the  same  offices  as  were  occupied  by  Waters,  McLennan  &  Dillaye. 
L  M.  Waters,  Esq.,  was  a  member  of  both  firms,  the  last-named  firm 
existing  with  reference  to  unfinished  business  only,  and  such  unfinished 
business  was  transacted  at  that  office.  Waters  &  McLennan  had  not 
been  substituted  as  attorneys  in  the  case,  but  Mr.  Waters  tried  and 
argued  it,  and  prior  to  December  5, 1884,  Mr.  McLennan,  of  the  firm  of 
Waters,  McLennan  &  Dillaye,  had  his  office  at  New  York  city,  where 
he  was  in  practice,  and  Mr.  Dillaye  had  an  office  of  his  own  at  Syracuse, 
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iled  or  attempted  to  be  served  until 
S*s  attorneys  refused  to  receive  such 
ot  served  in  time.  Prior  to  Decem- 
m  had  admitted  service  upon  two 

papers  served  in  the  action  by  plain- 
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rved  at  the  same  office  and  addressed 
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no  rule  covering  such  a  case.  The 
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le  could  have  been  prejudiced  by  the 
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1  giving  the  required  notice  will  be 
e  irregularity,  and  a  mere  inaccuracy 
lie  of  practice  and  is  in  itself  imma- 
id  it. 

en  until  seventy-three  days  after  the 
notice  of  entry  was  too  late,  and  the 
n  granted, 
nd  motion  granted,  with  costs. 
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Wood  v.  Knapp. 

October  6,  1885. 

Tax  Salb  —  Non-resident  Land  —  Comptroller's  Deed  —  Ck>LLECTOR's  Re- 
turn —  EviDBNCB  —  Publication  op  Notice  —  Certified  Copt  op  Return — 
Certificate  of  Deputy  Comptroller. 

The  comptroller's  deed  apoo  the  sale  of  non-resident  lands  ^r  taxes  is  pre- 
sumptive evidence  of  the  regularity  of  all  proceedings  necessary  to  authorize  the 
sale,  and  one  attacking  a  title  resting  upon  such  a  deed  has  the  burden  of  show- 
ing, by  affirmative  evidence,  that  some  material  requirement  of  j  the  statute  has 
been  omitted,  or  defectively  performed,  in  the  proceedings  under  which  the  sale 
was  consummated. 

The  return  of  the  collector  to  the  county  treasurer  is  not  evidence  of  the  con- 
tents of  the  assessment-roll. 

Where  the  comptroller's  list  of  lands  chargeable  with  the  payment  of  taxes 
and  interest  transmitted  to  the  county  treasurer,  states  that  the  lands  described 
are  liable  to  be  sold  for  the  taxes  therein  referred  to,  and  that  they  would  be 
sold  for  such  taxes  and  interest,  it  is  a  sufficient  compliance  with  the  statute,  in 
that  respect,  in  regard  to  such  notice. 

When  weekly  publications  of  notices  are  required  by  statute,  it  is  unnecessary 
to  show  publication  on  the  same  day  of  each  week.  It  is  sufficient  if  such  pub- 
lications are  made  on  any  day  of  each  week,  during  which,  publication  is  required. 

The  court  will  not  hold  ai^  original  return  defective  on  account  of  alleged 
omissions,  when  it  does  not  appear  from  the  paper  by  which  it  is  sought  to  be 
proved,  and  the  certificate  of  the  deputy  comptroller  attached  thereto,  that  it  is 
a  complete  copy  of  the  original. 

Appeal  from  a  judgment  of  the  general  term  of  the  third  depart- 
ment, which  aflBrmed  a  judgment  £)r  the  plaintiff  rendered  on  trial 
before  Justice  Landon  without  a  jury,  in  September,  1880.  The 
action  was  brought  in  1879,  against  defendant,  for  the  conversion  of  a 
lot  of  bark  of  the  alleged  value  of  $220.50.  Judgment  was  given  for 
plaintiflf  for  $157.50.  The  only  question  in  dispute  was  the  owner- 
ship of  the  land  from  which  the  bark  was  taken.  The  defendant  dis- 
puted plaintiffs  title. 

The  plaintiffs  title  was  based  upon  a  tax  deed,  dated  in  1868,  to  one 
Hubbell,  given  on  a  tax  sale  in  1866.  The  lands  covered  by  the  deed 
were  thirty-five  acres  of  wild  non-resident  land.  To  invalidate  the  tax 
deed,  defendant  introduced  copies  or  extracts  from  original  papers  on 
file  with  the  comptroller,  relating  to  the  return  of  the  collector  and 
county  treasurer  of  the  tax  for  wnich  the  land  was  sold.  Neither  the 
assessment-rolls  nor  any  original  papers  were  offered. 

Defendant's  counsel,  on  trial,  claimed  the  deed  to  be  void,  for  the 
following  reasons:  (1)  The  return  of  the  collector  to  the  county 
treasurer,  for  the  year  1858,  does  not  show  that  the  taxes  unpaid  were 
assessed  on  lands  of  non-residents  as  required  by  law.  (2)  There  is 
nothing  in  the  account  of  the  collector  to  show  that  the  lands  men- 
tioned m  such  account  were  designated  on  the  assessment-roll  as  non- 
resident lands.  (3)  The  collector's  return  to  the  county  treasurer  for 
the  year  1858,  nor  the  affidavit  to  the  return  show  that  the  sums 
claimed  to  be  due  are  for  unpaid  taxes  assessed  against  the  property 
described.  (4)  Neither  the  ngures  in  the  collector's  account  nor  the 
account  itself,  nor  the  collector's  affidavit  thereto,  nor  the  county 
treasurer's  certificate  thereto,  show  the  amount  that  was  unpaid  for 
taxes  against  the  land  described  in  the  collector's  account  for  flie  year 
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or  prodnced,  there  is  no  competent  evidence  of  its  contents  in  the  case. 
We  must,  therefore,  assume  that  the  land  was  properly  assessed  as  non- 
resident land  by  the  assessors  of  Mooers. 

2.  It  is  also  claimed  '^  that  the  comptroller's  list  of  lands  chargeable 
with  the  payment  of  taxes  and  interest,  transmitted  to  the  county 
treasurer,  was  defective,  inasmuch  as  it  did  not  state  that  the  lands  were 
so  charged  with  such  tax  and  interest.  *'  This  objection  is  untenable. 
The  statute  does  not  require  such  a  statement  to  be  made.  It  makes 
certain  lands  liable  to  be  sold  for  taxes  and  interest,  and  the  comp- 
troller's list  states  that  the  lands  described  were  liable  to  be  sold  for  the 
taxes  therein  referred  to,  and  that  they  would  be  sold  for  such  taxes 
and  interest.  §  34,  chap.  427,  Laws  of  1855.  This  is  a  sufficient 
compliance  with  the  statute  in  i*espect  to  the  matter  referred  to,  and 
contains  iJl  of  the  information  which  such  a  notice  is  designed  to 
convey. 

3.  The  objection  is  also  made  that  the  proof  of  publication  of  such 
notice  in  the  State  paper  is  defective,  inasmuch  as  it  does  not  show 
tiiat  it  was  published  as  required  by  the  statute,  for  the  "  space  of  ten 
weeks."  The  proof  is,  that  the  notice  "  has  been  regularly  published 
in  said  Albany  Evening  Journal^  once  in  each  week  for  ten  weeks 
successively,  commencing  on  the  20th  of  July,  1866,  and  ending  21st 
September,  1866."  This  shows  that  there  were  ten  weekly  publica- 
tions, the  last  one  made  on  the  21st  day  of  September,  being  the  first 
day  of  the  tenth  week.  This  publication  covered  the  whole  of  the 
tenth  week  as  much  as  any  prior  publication  covered  the  week  inter- 
vening between  the  several  publications,  and  would  necessarily  com- 
plete a  publication  for  the  full  period  of  a  space  of  ten  weeks.  It  has 
been  held  that  it  is  unnecessary  to  show  publication  on  the  same  day  in 
every  week  when  weekly  publications  are  required,  but  that  it  is  suffi- 
cient if  made  on  any  day  in  each  week  during  which  publication  is  re- 
quired. SteirOe  v.  BeU,  12  Abb.  (N.  S.)  176;  EokendayfY.  Taylor,  4  Pet 
361 ;  Bachelor  v.  Bachelor,  1  Moss.  255.  The  notice  m  this  case  was  of 
a  sale  to  take  place  November  12, 1866.  The  first  publication  was  made 
July  20, 1 866,  a  period  of  one  hundred  and  fifteen  days,  or  upwards  of  six- 
teen weeks  before  the  day  of  sale  appointed  in  the  notice.  The  rule  pre- 
scribed by  section  425  of  the  Code  of  Civil  Procedure  is  that  "  the  time 
for  publication  of  legal  notices  shall  be  computed  so  as  to  exclude  the 
first  day  of  publication,  and  include  the  day  on  which  the  act  or  event 
of  which  notice  is  given,  is  to  happen,  or  which  completes  the  full 
period  .for  publication."  The  publication  in  question  fully  complied 
with  this  rule,  and  the  proof  showed  a  compliance  with  the  statute  in 
respect  to  the  terms  of  publication. 

4.  It  is  also  objected,  that  the  return  to  the  county  treasurer  made  by 
the  town  collector  of  unpaid  taxes  for  the  year  1858  does  not  show 
the  amount  of  the  tax  on  the  property  in  question.  The  paper  which 
it  is  claimed  is  a  copy  of  such  return  was  obtained  from  the  comp- 
troller, and  is  accompanied  by  two  certificates,  each  made  by  the  deputy 
comptroller.  Neither  certificate  states  that  the  paper  certified  is  a  copy 
of  tne  whole  original.  One  states  that  they  are  correct  extracts  from 
said    originals,   and   contains  all    therein    relating  to  lot  14^   State 
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gore,  Bef  Q^ee  tract,"  and  the  other  certifies  that  they  '^  are  true  copies 
of  said  originals,  in  accordance  with  the  oert^fioatea  severally  subscrtbed 
thereto:' 

It  is  not  the  province  of  the  deputy  comptroller  to  determine  what 
is  or  is  not  material  to  a  question  pending  in  a  l^al  tribunal.  He  has 
power  to  certifv^  to  the  correctness  of  copies  of  official  papers  in*  the 
comptroller's  office  so  as  to  make  them  evidence,  but  beyond  that  his 
certmcate  has  no  more  eflfect  than  the  opiuion  of  any  other  person. 
From  the  paper  furnished  it  is  impossible  for  the  court  to  say,  as  matter 
of  law,  that  it  did  not  conform  to  the  i-equirement  of  the  statute.  The 
omitted  portions  of  the  return,  indicated  in  the  record  by  numerous 
asterisks,  may  have  contained  all  that  was  necessary  to  render  the  return 
a  full  and  complete  statement  of  the  facts  required.  Assuming,  therefore, 
that  the  return  as  proved  does  not  show  the  amount  of  the  tax,  yet  the 
evidence  is  insufficient  to  impeach  the  r^ularity  of  the  proceedings. 

We  have  examined  the  other  questions  raised  by  the  appellant  on 
the  trial,  but  find  none  of  sufficient  plausibility  to  require  notice. 

The  judgment  should  be  affirmed. 

All  concur. 


SUPREME  COURT  OF  VERMONT. 


Oloxtd  v.  Town  of  Norwioh. 

February,  1886. 

Highway  —  Overpaticbnt  of  Taxes  —  Highway  Surveyor  —  R.  L.,  §§  806O-1. 

Wliere  one  has  overpaid  his  highway  tax  the  only  remedy  he  has  is  afforded 
him  by  statute  —  R.  L.,  §  8060  —  viz.:  to  have  a  credit  for  the  succeeding  tax, 
untU  demand  and  refusal  of  such  appUcation,  or  until  he  has  ceased  to  be  a  nigh- 
TW  tax  payer  in  the  town. 

Under  section  8001  of  the  R.  L.  a  highway  surveyor  cannot  recover  for  an  over- 
expenditure  of  the  tax  committed  to  him,  although  the  selectmen  had  allowed 
him  the  greater  part  of  it. 

Book  account  to  recover  overpayment  of  taxes.  Heard  on  an  audit- 
or's report,  May  term,  1884.     J  udgment  for  the  defendant. 

French  cfe  SoiUhgate^  for  plaintiffa.  Samuel  E.  Pi/ngree^  for  de- 
fendant 

Ross,  J.  From  the  facts  reported  by  the  auditor,  it  appears  that  the 
plaintiff  in  1882  overpaid  bv  mistake  his  highway  tax.  On  discovery 
of  the  error,  the  selectmen  directed  the  highway  surveyor  of  his  district 
to  credit  the  plaintiff  the  amount  of  the  mistake  on  his  highway  tax 
for  the  year  1883.  This  was  not  done,  by  an  omission,  and  the  plain- 
tiff paid  his  whole  tax  for  that  year.  He  did  not  request  the  hignway 
surveyor  to  allow  the  same  in  the  payment  of  the  tax  for  the  year  1883. 
Hence  he  overpaid  his  tax  for  the  year  1883  to  the  same  amount.  The 
plaintiff,  before  suit,  had  never  demanded  the  repayment  of  this  sum 
m  money,  or  its  allowance  on  succeeding  highway  taxes.  It  also  ap- 
pears, that  by  mistake  of  the  listers  in  1881,  the  plaintiff's  grand  list 


Digitized  by 


Google 


220  Thb  Eabtebn  Reporter.  [Vt. 

was  too  large.  The  selectmen  made  the  proper  correction  of  his  taxes, 
except  of  the  highway  tax.  The  excess  of  this  tax  has  never  been 
•  corrected  or  repaid.  It  does  not  appear  that  the  plaintiff  has  ever  called 
upon  the  officers  of  the  town  to  correct  it,  by  abatement,  repayment, 
or  allowance  on  future  highway  taxes.  The  consideration  of  this  claim 
most  favorable  to  the  plaintiff  would  treat  it  as  an  overpayment  of  his 
highway  tax  for  the  year  1881. 

By  section  3060,  Kev,  Laws,  it  is  provided :  "  When  persons  in  a  dis- 
trict have  overpaid  their  taxes  in  labor  or  otherwise,  the  balance  shall  be 
credited  on  their  taxes  for  the  succeeding  year."  Bv  this  provision  the 
plaintiff  is  furnished  a  full  and  ample  remedy  for  these  two  items  of 
overpayment.  We  think  he  is  entitled  to  no  other  remedy,  until  he 
shall  have  demanded  such  application  and  been  refused,  or  until  he  has 
ceased  to  be  a  highway  tax  payer  in  the  town,  and  so  rendered  such 
application  impossible.  On  the  facts  reported,  neither  of  these  contin- 
gencies has  happened.  Under  these  circumstances,  we  do  not  think 
that  the  plaintiff  is  entitled  to  charge  or  recover  for  these  items  in  the 
action  of  book  account.  The  statute  was  evidently  enacted  to  enable 
the  tax  payers  of  a  highway  district,  when  a  sudden  emergency  arises 
demanding  an  immediate  repair  of  the  highways  of  the  district,  to 
anticipate  the  assessment  and  payment  oi  their  highway  taxes  by 
making  the  necessary  repairs.  Ihey  generally  are  most  interested  in 
and  benefited  by  having  such  repairs  speedily  made.  Besides,  as  a  rule, 
a  party  is  not  entitled  to  maintain  a  suit  for  an  overpayment  of  money 
by  mistake,  until  he  has  brought  knowledge  of  the  overpayment  to  the 
party  receiving  it  in  such  a  manner  that  it  has  become  the  duty  of  such 
other  party  to  repay  the  same,  and  he  has  had  a  reasonable  time  to 
make  the  repayment.  The  county  court,  therefor^,  correctly  adjudged 
that  the  plaintiff  was  not  entitled  to  recover  for  these  two  items. 

The  only  other  item  is  for  an  over-expenditure  by  the  plaintiff,  as 
highway  surveyor,  of  the  tax  committed  to  him.  By  section  3061,  flov. 
Laws,  the  town  was  under  no  legal  liability  to  repay  the  plaintiff  for  such 
over-expenditure.  The  selectmen  generously  allowed  him  for  thegreater 
part  of  this  on  his  succeeding  hignwav  taxes.  Such  allowance  did  not 
create  any  obligation  on  the  part  of  the  town  to  pay  the  balance.  It 
would  be  incorporating  a  new  and  dangerous  principle  into  the  admin- 
istration of  the  law,  to  hold  that  a  party  who  generously  offered  to  pay, 
or  pays,  a  portion  of  a  claim,  which  he  is  under  no  legal  obligation  to 
pay,  thereby  validates  and  makes  legal  the  balance  of  the  claim.  With- 
out considering  the  other  grounds  of  defense  urged  against  this  item, 
on  these  views,  the  county  court  properly  denied  the  plaintiff's  right 
to  recover  it.  This  disposes  of  all  the  conditional  allowances  made  by 
the  auditor  in  favor  of  the  plaintiff. 

Judgment  affirmed. 
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Ottaqitbchsb  Co.  v.  Nbwton. 

February,  1885. 

brjuNcnoN— Corporation— Chabter,  Forfetturbof^WaterRiohtb— BIill- 
Dam  —  Prescription  —  Abandonment. 

A  court  of  equity  will  not  grant  an  injunction  where  it  would  be  by  indirection 
decreeing  a  forfeiture  of  a  charter ;  or,  it  being  discretionary,  when  it  would 
be  inequitable.  Defendants  were  the  owners  of  the  stoclc  and  franchise  of 
a  corporation  organized  under  a  charter  granted  by  the  legislature,  and  by  which 
the  original  corporators  were  authorized  to,  and  had  erected  and  maintained  a 
•  dam  for  locking  on  certain  falls  in  the  Connecticut  river  for  about  fifty  years  in 
the  place  where  it  was  proposed  to  build  the  new  dam  ;  and  the  court  refused  an 
injunction  restraining  an  erection  of  the  dam  ;  and  this,  as  it  would  indirectly 
work  a  forfeiture  of  the  charter,  in  which  there  was  no  provision  for  its  termi- 
nation. Water  had  been  used  for  many  years  from  the  old  dam  to  propel  the 
machinery  of  a  saw-mill. 

The  iniunction  was  refused,  although  the  old  dam  had  been  carried  away 
by  a  flood  some  twenty-five  years  ago,  and  nothing  had  been  done  under  the  char- 
ter since ;  and  although  the  new  cUm  was  to  be  utilized  for  manufacturing  pur- 
poses, instead  of  maintaining  the  locks,  there  being  no  necessity  for  them  ;  and 
although  the  dam  would  cause  the  water  to  set  back  a  little  on  the  waler- wheel 
that  propelled  the  orator's  machinery. 

While  a  franchise  may  be  adjudged  forfeited  upon  proof  of  long-continued 
&Qd  intentional  nonuser,  it  can  be  only  in  a  court  of  law  and  in  a  proceeding  to 
test  the  right.  , 

Bill  in  'chancery.     Heard  on  bill,  answer,  traverse  and  testimony, 

-December  terra,  1883.     Bill  dismissed. 
I^he  opinion  states  the  facts. 

J^-    K  Pingree^  W.    C.  French^   and   James  Barrett^  for  orators. 

^fn..  ^atcheider  and  J.  J.  WUson^  for  defendants. 

•tCovcB,  Ch.  J.     The  grounds  stated  in  the  bill  npon  which  the  ora- 
J^  pJ'edicate  their  claim  for  relief  are,  that  the  deiendants  are  about 

^r^ct  a  dam  across  the  Connecticut  river  at  a  place  known  as  Sum- 

^i*  B   falls,  about  two  mil^o  below  the  mouth  of  Ottaquechee  river, 

P^n  ^v'hich  the  mill  of  the  orators  is  situate,  and  that  the  dam  so  to  be 
^^^ted,  will  throw  the  water  back  upon  the  wheel  which  propels  the 
^^ainery  in  their  mill,  thus  impeding  its  motion  and  lessening  its 
?J>\^er.     The  prayer  is  for  an  injunction  against  the  erection  of  said 

The  defendants  base  their  right  to  build  and  maintain  the  dam  npon 
several  distinct  grounds.  The  first  which  we  shall  consider  is  the  right 
<ilainied  under  the  charters  granted  by  the  States  of  Vermont  and  New 
Hampshire.  The  legislature  of  Vermont,  in  1794,  granted  a  charter 
^  Perez  Grallup  and  his  associates,  giving  them  the  exclusive  privilege 
of  locking  and  continuing  locks  on  "Water  Quechee  falls  (now  Sum- 
ner's Falls)  on  Connecticut  river  through  his,  the  said  Gallup's,  own 
land,  in  Hartland,  Vennont.  The  charter  specified  the  tolls  to  be  paid 
for  carrying  property  through  said  lock,  and  provided,  if  the  company 
should  nnd  it  necessary  to  erect  a  dam  on  Connecticut  river,  and  thereby 
flow  or  otherwise  injure  any  property  lying  within  this  State,  how  the 
amount  of  such  injury  should  be  ascertained  and  the  manner  of  its 
payment.  In  1796  the  legislature  of  New  Hampshire  ^nted  a  like 
charter  to  Joseph  Kimball,  Perez  GhiUup,  and  their  associates  and  suc- 
cessors. 
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No  right  of  legislative  control  over  said  charters  was  reserved,  except 
the  ri^ht  to  fix  and  regulate  the  tolls  to  be  charged.  A  company  was 
organized  under  said  charters  ;  a  dam  was  erected  across  Connecticut 
river ;  a  canal  and  locks  were  constructed,  and  for  about  fifty  years  a 
lar^e  and  lucrative  business  was  done  in  carrying  property  through  said 
locks.  The  manner  of  doing  business  was  so  changed  by  the  building 
of  the  Passumpsic  railroad,  that  after  its  completion,  there  was  not 
enough  business  on  the  river  to  warrant  the  expense  of  keeping  up 
said  canal  and  locks.  In  1857,  the  dam,  and  a  large  lumber  mill  that 
stood  between  the  canal  and  river,  and  which  drew  its  water  from  the 
dam,  and  had  been  in  operation  ever  since  said  dam  was  built,  were 
swept  away  by  a  flood.  Ho  attempt  has  since  been  made  to  rebuild 
the  dam,  unless  it  be  what  the  defendants  have  done  in  the  purchase 
of  certain  rights  which  will  be  hereafter  considered,  and  of  material,  and 
in  causing  surveys  and  plans  to  be  made. 

The  company  organized  under  said  charters  kept  and  maintained  a 
corporaje  existence  as  long  as  there  was  a  necessitv  for  maintaining  the 
canal  and  locks,  and  until  all  but  one  of  the  snares  of  stock,  which 
represented  the  entire  property  of  the  company,  had  become  vested  in 
David  Sumner.  The  defendants  had  purchased  all  of  said  shares  of 
stock,  and  all  thfe  rights  and  privileges  belonging  to  said  corporation, 
before  the  commencement  of  this  suit. 

No  question  is  made  but  that  the  charters,  in  their  inception,  were 
legal,  and  such  as  the  legislatures  had  constitutional  power  to  grant ; 
but  it  is  claimed  that  the  franchise  is  lost;  first,  because  the  necessity 
for  the  maintenance  of  the  canal  and  locks  has  ceased  to  exist ;  and 
secondly,  by  nonuser. 

The  grant  of  a  franchise  by  a  State,  when  accepted  and  acted  upon, 
is  regarded  as  a  contract  between  the  State  and  the  parties  and  tneir 
successors  claiming  rights  under  it ;  and  unless  provision  is  made  in  the 
act  conferring  the  contract  for  its  termination,  its  validity  and  existence 
cannot  be  questioned  except  in  a  proceeding  in  a  court  of  law  brought 
in  the  name  of  the  State  for  the  purpose  of  enforcing  a  forfeiture. 
King  V.  Amery,  2  Term  Rep.  515 ;  Aing  v.  Pasmore^  3  id.  199 ; 
jKmg  V.  Sta/vertoriy  Yelv.  190. 

The  reason  for  the  rule  is  apparent,  when  we  consider  who  the  par- 
ties to  the  contract  are ;  the  State  is  under  no  obligation  to  insist  upon 
a  forfeiture,  and  may  waive  any  riffht  it  has  to  claim  one.  The  State 
is  not  a  party  to  this  suit,  and  would  not  be  bound  by  any  judgment 
that  might  be  rendered  involving  the  question  of  the  existence  of  the 
franchise. 

A  court  of  equity  never  decrees  a  forfeiture ;  and  granting  the  injunc- 
tion prayed  for  would  be  doing  by  indirection  what  it  is  not  competent 
to  do  directly.  Enjoining  the  erection  and  maintenance  of  a  aam  is 
equivalent  to  decreeing  the  franchise  lost ;  for  the  only  manner  in  which 
it  can  be  rendered  valuable,  is  by  the  erection  and  maintenance  of  the 
proposed  dam. 

The  rights  of  the  parties  cannot  be  influenced  by  the  question  of  the 
further  necessity  for  maintaming  the  canal  and  locks.  It  may  be 
remarked,  however^  that  it  does  not  appear  that  the  parties  claiming 
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said  franchise  have  been  in  any  way  responeible  for  the  state  of  things 
which  has  obviated  such  necessity.  Their  whole  duty  to  the  State  was 
performed  while  they  held  themselves  in  readiness  to  do  what  the  char- 
ters required ;  and  if  a  necessity  should  again  arise  for  the  use  of  a 
canal  and  locks,  and  the  parties  claiming  the  franchise  neglect  to  pro- 
vide them,  a  claim  that  it  should  be  adjudged  forfeited  could  properly 
be  made. 

So,  too,  a  franchise  may  be  adjudged  forfeited  upon  proof  of  long- 
continued  and  intentional  nonuser;  but  such  evidence  can  only  be 
available  in  a  court  of  law,  and  in  a  proceeding  instituted  to  test  the 
right  Mere  nonuser  of  its  franchise  by  a  corporation  is  not  a  surren- 
der ;  nor  are  courts  warranted  in  inferring  a  surrender  from  an  aban- 
donment in  intention  only.  Angell  &  Ames  Corp.,  §  743 ;  Slee  v. 
Bloom,  5  Johns.  Ch.  366. 

The  franchise  granted  by  the  charters  under  which  the  defendants 
claim,  not  having  been  lost  or  adjudged  forfeited,  they  having  succeeded 
to  all  the  rights  of  the  corporation  acquired  under  them,  are  entitled 
to  possess  and  enjoy  all  the  rights  and  privileges  originally  granted  in 
as  full  and  perfect  a  manner  as  the  grantees  or  any  of  their  successors 
m^ht  have  done. 

This  view  is  decisive  against  the  right  of  the  orators  to  the  injunc- 
tion prayed  for;  but  there  is,  in  our  judgment,  another  reason  that  is 
equally  condusivo;  the  writ  of  injunction  is  a  discretionary  writ,  and 
it  is  the  duty  of  courts  in  passing  upon  the  question  whether  they 
should  be  granted  or  denied,  to  take- a  broad  and  comprehensive  view 
of  the  situation,  and  ascertain  if  it  will  be  equitable  to  grant  them. 
As  the  wheel  that  propelled  the  machinery  in  the  orators'^miU  at  the 
time  they  purchased  was  located,  it  would  be  troubled  but  little,  if  at  all, 
by  back-water  with  a  dam  across  the  Connecticut  river  of  the  height 
intended  and  at  the  point  where  the  defendants  propose  to  erect  one. 
Some  time  subsequent  to  their  purchase,  for  the  purpose  of  increasing 
their  power,  they  lowered  said  wheel  so  that,  in  its  present  position,  at 
certain  stages  of  the  water,  there  would  be  more  or  less  back-water 
upon  it  witn  such  a  dam  across  the  Connecticut.  We  are  satisfied  that 
the  anticipated  trouble  from  back-water  can  be  nearly,  if  not  quite 
obviated  by  the  substitution  of  a  different  wheel  from  the  one  now  in 
nse,  and  that  such  substitution  can  be  made  at  small  expense  compared 
to  the  loss  the  defendants  will  sustain  by  being  deprived  of  the  right 
to  utilize  their  water  power.  The  defendants  have  been  at  large  expense 
in  the  purchase  of  the  franchise,  and  of  lands  adjacent  to  said  falls, 
and  in  making  preparations  to  build  up  a  manufacturing  business  which, 
if  carried  out,  can  hardly  fail  to  be  a  great  public  benefit.  To  prevent 
them,  by  injunction,  from  going  on  with  their  enterprise  would,  in  our 
judgment,  be  inequitable. 

We  have  not  thought  it  necessary  to  refer  particularly  to  the  numer- 
ous authorities  cited  by  the  learned  counsel.  We  have  examined  them 
carefully,  and  arc  confident  that  they  sustain  the  conclusions  to  which 
we  have  arrived. 

No  question  is  made  by  the  bill  as  to  the  right  of  the  defendants  to 
use  the  water  which  they  may  secure  by  the  maintenance  of  said  dam 
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for  the  pnrpoees  indicated  by  the  evidence,  so  we  are  not  called  upon 
to  consider  or  define  their  rights  to  its  use. 

The  decree  of  the  court  o?  chancery  diflmisBing  the  biU  is  aflirmed, 
and  cause  remanded. 

O'Connor  v.  Sowles. 

January,  1885. 
Pbactice — Trial —  Dbclinino  to  go  to  Jury  on  Question  of  Fact. 

The  defendant,  claiming  that  the  plaintiff  was  estopped  by  her  conduct, 
moved  for  a  verdict,  and  declined  to  go  to  the  jury  on  any  question,  after  the 
motion  had  been  overruled.  The  court  submitted  only  the  question  of  damages. 
Held,  that  the  only  contention  in  the  supreme  court  was,  whether  the  plaintiff 
could  recover,  admitting  all  to  be  true  that  her  testimony  tended  to  show. 

Trover  for  hay  and  oats.  Plea,  not  guilty.  Trial  by  jury,  February 
term,  1884.     Yerdict  for  the  plaintiff. 

It  appeared  that  the  plaintiff  owned  the  farm  on  which  the  hay  and 
oats  were  raised  ;  that  they  were  sold  by  the  defendant  on  execution 
issued  a^inst  her  brother,  who  occupied  the  said  farm ;  that  she  also 
owned  all  the  personal  property  on  the  farm ;  that  she  paid  the  expense 
of  running  said  fdrm ;  that  the  plaintiff  testified,  on  cross-examination, 
that  her  brother  had  permission  from  her  to  sell  the  products  on  the 
farm,  and  take  and  use  the  money  to  pay  for  labor  done  on  the  farm, 
store  bills,  etc.  It  also  appeared  that  the  brother  told  defendant  that 
the  hay  was  his,  and  defendant  so  supposed. 

JB.  C.  Adamsy  for  defendant.     D.  G.  Fv/ma/m,^  for  plaintiff. 

RowELL,  J.  The  defendant  moved  for  a  verdict  in  his  favor,  for 
that  the  plaintiff,  by  her  own  conduct,  was  estopped  from  maintaining 
the  action.  The  court  overruled  the  motion  ;  whereupon  the  defendant 
declined  to  go  to  the  jury  on  any  question  ;  and  thereupon  the  court 
submitted  the  case  to  the  jury  on  the  question  of  damages  only  ;  to  all 
which  the  defendant  excepted. 

By  declining  to  go  to  the  jury,  the  defendant  admitted  as  proved  all 
that  the  plaintiff's  evidence  tendcKl  to  show ;  hence,  the  only  contention 
he  can  now  make  is,  that  if  all  is  true  that  her  testimony  tended  to 
show,  she  cannot  recover.  But  he  makes  no  such  contention  ;  but 
only  contends  that  he  was  entitled  to  go  to  the  jury  on  the  question  of 
estoppel.     Haniiet  v.  BUbs^  55  Vt,  535. 

Judgment  affirmed. 

Bttblington  and  Lamoille  R.  R.  Oo.  v.  Brush. 

August,  1885. 

Justice  of  the  Peace — Jurisdiction —  Title  to  Land. 

The  judgment  of  a  justice  of  the  peace  in  an  action  on  the  case  where  the 
title  to  land  Is  concerned  may  be  set  aside  on  audita  qtierela. 

A  justice  of  the  peace  has  no  jurisdiction  in  an  action  on  the  case,  when  it  is 
averred  in  the  declaration,  that  the  plaintiff  had  been  damafi^d,  both  in  his  cellar 
and  tenement,  and  in  his  drugs  and  medicines  in  his  said  cellar,  etc.,  by  reason  of 
the  defendant's  negligence  in  constructinflr  its  railroad,  whereby  the  water  was 
divertecrfrom  its  natural  chailnel  into  saia  cellar. 

Audita  querela.    Heard  April  term,  1885. 
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The  court  rxiieAjproformctj  that  the  title  to  land  was  not  concerned 
in  the  snit  before  the  justice  of  the  peace,  who  rendered  the  judgment 
sought  to  be  set  aside  by  this  proceeding,  and  dismissed  the  writ 

Declaration  in  justice  suit : 

'^  In  a  plea  of  the  case,  for  that  the  defendant,  during  the  last  five 
years,  has  been  the  owner  and  operator  of  a  certain  railroad  passing 
through  the  town  of  Cambridge,  and  that  the  defendant  located  and 
built  the  same  near  the  plaintifPs  tenement ;  and  so  carelessly  and 
negligently  repaired  it,  and  so  carelessly  and  negligently  omitted  to 
nu^e  any  repairs  where  needed,  that  the  water  has  been  diverted  from 
its  natural  surface  channel,  and  so  turned  as  to  run  into  the  plaintiff's 
cellar  beneath  said  tenement  in  consequence  of  the  said  carelessness 
and  negUgence  of  the  defendant ;  and  so  the  plaintiff  has  been  put  to 
great  oamage  and  inconvenience;  that  his  tenement  is  used  among 
other  things,  as  a  drug  store,  and  that  he  keeps  valuable  drugs  and 
medicines  and  other  valuable  property  in  said  cellar,  and  that  too  much 
water  is  very  damaging  to  saia  property,  and  that  he  has  suffered  great 
damage." 

E,  R,  Hard  and  J.  J.  Monahanj  for  plaintiff.     Oleed^iov  defendant. 

BowELL,  J.     The  declaration  before  the  justice  went  for  damage  to 

{plaintiff's  cellar  and  tenement  as  well  as  to  his  drugs  and  medicmes. 
t  specially  declared  for  damage  to  both ;  and  damage  to  both  was 
properly^  recoverable  thereunder  but  for  the  want  of  jurisdiction,  which 
the  justice  did  not  have,  as  the  action  was  case,  and  the  title  to  land 
was  concerned.  • 

Jud^ent  reversed,  and  judgment  that  the  justice's  judgment  and 
execution  be  set  aside  and  held  for  naught,  and  that  the  complainant 
recover  its  costs. 


Eabl  v.  Steybnb. 

Aagast,  1886. 

Bbtofpbl  — By  Conduct. 

It  is  an  essential  element  of  an  estoppel  bj  conduct,  that  the  party  insisting 
upon  it  prove  affirmatively  that  he  was  induced  by  the  other  party's  conduct  to  act 
in  reliance  upon  the  fact  that  the  truth  was  otherwise  than  now  claimed,  and  that 
to  allow  it  to  be  asserted  would  operate  a  substantial  injury  or  fraud  upon  him. 

Plaintiff,  in  his  absence,  allowed  his  son  to  control  his  farm  and  trade  the 
stock  thereon  ;  the  son  traded  freauently  and  in  his  own  name ;  the  property 
in  contention  was  received  by  the  son  in  such  trades  or  exchanges,  and, 
as  between  him  and  his  father,  was  the  father's ;  no  fraud  was  intended  ;  the 
attaching  creditor  knew  that  the  son  was  thus  trading  and  the  referee  found  that 
the  father  must  have  known  it ;  but  failed  to  find  that  the  creditor  relied  at  all 
npon  the  son's  ownership  of  the  property  as  an  inducement  to  fi^ve  him  credit, 
or  that  the  son  had  it  in  his  possession  when  he  traded  witn  the  creditor. 
In  an  action  by  the  father  against  the  officer  who  sold  the  property  on  an  exe- 
cution in  favor  of  the  son's  creditor,  hMy  that  there  was  no  estoppel. 

Trover.     Heard  on  a  referee's  report.   Judgment  for  the  defendant. 
The  action  was  for  the  conversion  of  one  horse  and  four  <loivs ;  and 
the  defendant  justified  as  sheriff,  having  sold  the  property  on  an  execu* 
Vol.  n.— 29 
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tion  in  favor  of  A.  D.  Bobbins  against  Rilev  £arl,  a  son  of  the  plaintiff. 
The  referee  found,  that  "  as  between  the  plaintiff  and  said  Riley,  the 
title  to  said  horse  and  cows  was  in  the  plaintiff ; "  that  the  plaintiff,  in 
the  winter  of  1879-80,  went  to  New  York  to  take  care  of  his  aged 
father,  and  left  his  farm  in  Eden  in  charge  of  his  son  Biley,  on  which 
farm  were  three  horses,  three  yearlings  and  six  sheep,  with  directions  to 
"  trade  and  exchange  the  personal  property  whenever  he  coald  see  a 
chance  to  make  by  so  doing ; "  that  Riley,  wno  was  then  of  age,  managed 
the  farm,  sold  or  exchanged  the  horses,  yearlings  and  sheep,  making 
the  trades  in  his  own  name  as  owner ;  that  on  his  father's  return  in  the 
fall,  all  of  said  property  had  been  traded  away,  and  other  like  property 
was  on  the  farm  in  lieu  thereof ;  and  that  in  1881  the  plaintiff  went 
again  to  New  York  for  the  same  purpose,  leaving  his  property  with 
said  Riley,  with  the  same  directions  as  before. 

The  referee  further  found,  that  said  Riley  traded  the  stock  several 
times  during  the  season  of  1881,  doing  "a  notoriously  large  business 
swapping  horses  —  swapping  several  times  in  a  day  —  sometimes  get- 
ting a  little  money  as  boot  money,  but  oftener  receiving  cheap  wattes 
and  other  cheap  property  for  the  difference,  and  using  the  same  "  in 
payment  of  boot  money ;  that  in  May,  1881,  he  bought  of  R.  S.  Page 
three  of  the  cows  in  contention  and  one  other,  for  which  he  gave  two 
yearling  steers,  a  heifer  and.  a  lien  note  secured  on  the  cow  for  $55, 
signing  the  same  in  his  own  name ;  that  the  steers  and  heifer  were 
taken  from- the  farm  and  came  from  the  said  sales.  In  October,  1881, 
Riley  bouffhf  of  said  Robbins  a  horse,  paying  toward  the  same  a  cow, 
which  he  nad  received  on  one  of  his'said  trades,  and  giving  in  his  own 
name  a  lien  on  the  horse.  At  this  time  Robbins  Knew  of  Riley's 
former  trades,  or  many  of  them,  and  supposed  he  owned  the  property 
which  he  traded,  and  that  the  cow  was  his,  which  he  received  toward 
the  horse.  In  December,  1881,  the  said  Robbins  brought  an  action 
against  Riley  based  upon  his  lien,  and  attached  the  horse  and  the  cows 
in  question,  three  of  them  being  the  Page  cows.  All  of  this  property 
was  on  the  farm  in  Eden,  which  had  been  taken  possession  of  by  the 
plaintiff  prior  to  the  attachment.  When  the  defendant  sold  the  property 
Riley  owned  no  horse  nor  cow,  and  the  plaintiff  owned  none  except  the 
Robbins  horse  and  the  cows  sued  for.  Until  the  trial  before  the 
I'eferee  the  plaintiff  made  no  claim  that  the  property  was  exempt, 
though  he  forbade  the  sale.  At  the  trial  he  claimed  that  the  horse  and 
one  cow  were  exempt,  and  elected  the  cow  not  covei*ed  by  the  Page 
lien.     The  other  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Brigham  cfe  McFarldndy  for  defendant.     J.  C.  Burkcy  for  plaintiff. 

Ross,  J.  The  referee  has  found  that  the  plaintiff  owns  the  property 
in  contention.  This  entitles  him  to  recover  unless  his  conduct  in 
regard  to  the  property  has  been  such,  that  he  is  estopped  from  denying 
that  the  property  belong  to  his  son,  Riley,  as  re^rds  the  attaching 
creditor,  Robbins.  It  is  not  found  that  the  plaintiff  had  ever  tola 
Robbins,  or  any  other  of  his  son's  creditors,  that  his  son  owned  the 
property.  Having  occasion  to  be  absent  from  home,  he  left  certain 
personal  property  on  his  farm  in  Eden  in  the  care  and  possession  of  his 
son,  with  direction  to  trade  the  same,  if  he  had  an  opportunity  to  make 
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r  traded  the  property  thus  Ic 
•ty  in  contention  was  obtain 

has  fonnd  that  no  fraud,  n 
►y  his  son ;  but  that,  from  j 
ve  known  that  the  son  w 
10  attaching  creditor,  Robbii 
roperty  on  the  farm,  in  I 
ng,  that  the  father,  by  th 
roperty  left  in  his  care,  in  I 
as  the  owner  of  the  propert 
one  essential  element  of  i 
n  the  sale  of  the  horse,  whi( 

son,  relied  at  all  upon  tl 
irm,  or  upon  the  son's  own< 
n  inducement  to  the  sale,  ai 
I  lien  upon  the  horse  sold 
)f  the  purchase-money.  Tl 
)n's  ownership  of  the  persor 
one  from  declaring  the  trut 
L  as  would  lead  the  other  par 
n  the  truth,  but  such  oth 
s  acted  in  reliance  upon  tl 
he  truth  to  be  asserted  wou 
I,  upon  him.  The  attach!] 
1  the  son  he  relied  as  a  mea 
>  of  the  property  attaclie 
bad  in  his  care  and  possess^ 
in  tiff,  before  this  court,  claii 
horse  by  Robbins  to  the  sc 
I  cow  for  which  the  plaint 
r  belonging  to  the  plaintiff 
the  referee's  report,  the  hoi 
and  levy  of  execution  by  t 
lot  the  means  of  giving,  ai 
id  it  would  be  preposterous 

Robbins,  credit  for  the  S( 
arose  the  indebtedness  up 
to  be  attached, 
ad  by  the  referee  fail  to  ests 
Inserting  his  title  to  the  hoi 

rendered  for  the  plaintiff 
le  of  the  horse  and  cow,  wi 
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Wiley  v.  Huuteb. 
March,  1884. 

Evidence — Husband  as  Administrator  —  Witness — Intebbstt— DisquALmcA- 
TiON— R.  L.,  §§  1001-5  —  Witness  Act. 

A  husband,  who  is  administrator  of  the  estate  of  his  wife's  father,  she  being 
sole  heir,  is  a  competent  witness  in  an  action,  prosecuted  bjhim  as  administrator, 
to  recover  for  danuiges  occasioned  by  the  defendant's  raising  his  dam,  and  thereby 
causing  the  water  to  set  back  on  the  intestate's  land,  and  this  on  the  ground 
that  the  wife  was  not  an  actual  party  to  the  suit,  and  the  statute  —  R.  L.,  §  1001 
—  had  removed  the  disaualifving  element  of  interest  But  if  the  husband  were 
disqualified  because  of  nis  wife's  interest,  her  release,  executed  to  a  third  party 
in  trust  for  her  husband,  with  an  indemnity  to  her  against  costs,  would  not  re- 
move his  incompetency.  In  such  a  case  the  defendant  is  not  a  competent  witness 
under  the  statute — R.  L.,  §  1003  —  to  prove  facts  that  bear  directly  upon  the 
main  issue  ;  or  facts  collateral  to  the  issue,  if  immaterial;  or  a  contract,  evi- 
denced by  deed,  though  made  with  a  party  now  living. 

Referee  —  When  Finding  will  not  be  Disturbed. 

The  finding  of  a  referee  will  not  be  disturbed  for  the  error  of  receiving  evi- 
dence out  of  the  usual  order  of  admitting  testimony,  unless  the  party  complain- 
ing affirmatively  shows  that  he  thereby  suffered  substantial  injustice. 

Adverse  Possession  —  Interruption  by  Acts. 

A  party,  occupying  anolHier's  land,  may  announce  by  his  acts  as  well  as  by  his 
wards,  that  he  is  not  occupying  adversely,  under  a  claim  of  right ;  thus,  the  de- 
fendant yielded  to  the  intestate's  demands  to  have  the  water  in  the  dam  drawn 
down,  and  offered  to  buy  the  right  to  flow  the  premises.  Held,  that  it  was  an  in- 
terruption of  any  adverse  use. 

Damages  —  Setting  Back  Water  —  Limitation  —  CkJNTRteuTORY  Negligence. 
The  defendant  raised  his  dam  and  thereby  caused  the  water  to  set  back  into 
the  intestate's  cellar.  Held,  that  in  estimating  the  damages,  it  was  proper  to 
take  into  account  the  damage  to  the  building  by  reason  of  dampness,  and  also 
to  the  rental  value.  It  is  presumed  that  the  referee  confined  nis  estimate  of 
damages  to  those  sustained  within  six  years,  when  the  plaintiff  conceded  that 
he  could  not  recover  beyond  that  period.  The  plaintiff's  house  was  about  thirty 
feet  from  the  dam.  He  was  not  guilty  of  contributory  negligence  in  keeping 
open  a  drain  whereby  the  water  set  back  into  the  cellar.  No  facts,  q.  «.,  were 
reported  as  to  the  bridge  over  the  dam,  which  prevent  the  plaintiff's  recovery. 

Amendment — Trial  before  Referee. 

The  declaration  counted  on  damage  to  the  house  as  a  structure  ;  under  a  refer- 
ence it  could  be  amended  so  as  to  recover  damage  to  the  rental  value. 

Case,  in  two  coants,  for  erecting  and  maintaining  a  dam.  Heard 
on  the  report  of  a  referee,  December  term,  1883.  Judgment  for  the 
plaintiff. 

The  dam  in  question  is  in  Topshara.  The  intestate's  dwelling- 
house  was  "  situated  within  thirty  feet  of  the  oast  bank  of  the  stream?' 
The  lower  end  of  the  drain  leaaing  from  the  cellar  was  "  under  the 
water  at  the  edge  of  the  stream."  The  referee  found  as  to  the  bridge 
over  the  dam :  "  I  find  that  with  nothing  below  the  bridge  to  obstruct 
or  hinder  the  fi*ee  passage  of  the  water,  there  is  ample  room  for  all  the 
water  of  that  stream  to  flow  under  the  bridge,  except  it  might  be 
blocked  up  at  the  bridge  with  ice  or  debris  brought  down  by  a  flood." 
As  to  the  cellar,  etc. :  ''  That  in  times  of  very  nigh  water,  the  water 
does  so  flow  into  the  cellar  through  the' drain,  and  this  in  consequence 
of  the  height  of  the  dam,  and  also  for  the  reason  that  the  dam's  being 
there  prevents  as  free  a  passage  of  water  under  the  bridge  as  woula 
otherwise  be,  and  so  causes  the  water  to  rise  high  enough  at  the  end  of 
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the  drain  to  flow  into  the  cellar,  .  .  .  and  has  thns  rendered  the 
cellar  damp  and  unwholesome,  and  in  conseqnence  has,  to  some  extent, 
rendered  the  house  damp  and  mouldj.  The  first  time  that  it  is 
claimed  by  plaintiff  that  water  came  into  the  cellar  was  about  thirteen 
years  ago,  and  I  do  not  find  that  any  trouble  of  that  kind  was  ex- 
perienced! till  this  last  date. 

'^  The  defendant  claimed  that  the  ground  on  which  the  house  stands 
is  wet  and  heavy  —  just  such  land  as  would  be  likely  to  cause  the  cel- 
lar to  be  damp  and  wet ;  and  also  that  the  water  did  not  come  from 
the  stream,  but  from  the  surface  of  the  land  around  the  house.  But 
I  find  that  the  soil  and  ground  about  the  house  is  as  dvf  in  ordinary 
times  as  the  average,  and  I  do  not  find  that  the  wet-  in  the  cellar  comes 
from  the  ground  around.  But  1  do  find,  that  the  body  of  still  water  in 
the  pond  so  near  the  house  does  cause  the  water  from  it  to  percolate 
through  the  intervening  land  and  so  renders  the  cellar  damp  at  all 
times  when  the  pond  is  full  and  renders  the  house  damp  and  mouldy, 
80  much  so  that  water  has  collected  on  the  walls  and  paper  will  not  stay 
on  the  walls,  and  so  has  damaged  the  house  itself,  and  nas  lessened  the 
value  of  the  same ;  and  has  lessened  the  value  of  the  yearly  rental 
thereof." 

The  defendant  offered  himself  as  a  witness :  (1^  "  to  show  his  con- 
tract with,  and  the  property  purchased  from  William  Dow,  and  the 
condition  of  the  property  thus  purchased,  Dow  being  alive  and  com- 
petent to  testify,  as  facts  bearing  collaterally  upon  the  cause  of  action 
m  issue  and  on  trial,  and  as  tending  to  show  that  the  cause  of  action 
in  issue  and  on  trial  never  existed ; "  (2)  "  to  show  subsequent  pur- 
chases by  him  between  the  years  1845  and  1858,  and  the  location  and 
boundaries  of  the  lands  thus  purchased,  and  what  was  told  him  by 
deceased  owners  as  to  where  the  Pomcroy  east  line  was,  as  facts  bear- 
ing collaterally  upon  the  cause  of  action  in  issue  and  on  trial,  and  as 
tending  to  show  that  the  cause  of  action  in  issue  and  on  trial  never 
existed,  and  as  tending  to  establish  the  fact  of  where  said  east  line 
was;"  (3)  "  to  show  his  use  and  occupancy  of  said  premises  including 
his  said  water  privilege,  and  the  condition  of  the  same  from  the  time 
of  his  purchase  until  January,  1862,  as  bearing  collaterally  upon  the 
cause  of  action  in  issue  and  on  trial  and  as  tending  to  show  that  the 
cause  of  action  in  issue  and  on  trial  never  existed." 

The  referee  received  this  testimony,  but  stated  that  he  gave  it  no 
effect,  as  he  considered  the  witness  disqualified  by  the  statute.  As  to 
prescription,  the  referee  reported  :  "  The  defendant  built  a  new  dam 
about  nve  years  before  Chamberlin  bought  of  McConnell  and  £astman 
and  wife,  and  has  kept  and  used  and  occupied  the  flowage  caused  by  the 
new  dam  since  about  1860  by  means  of  tne  flashboards  and  the  raising 
of  the  dam  in  1876,  except  I  find  that  Chamberlin  in  his  life-time  ana 
before  the  commencement  of  this  suit,  at  various  times  complained  to 
Hunter  that  the  height  of  the  dam  caused  the  flow^  to  mjure  his 
water  privil^e,  and  house  and  cellar,  and  demanded  of  Hunter  that  he 
take  the  water  down,  and  that  at  some  time,  when  Chamberlin  so 
complained  and  demanded  that  the  water  be  taken  down.  Hunter  did 
draw  off  the  water  in  the  pond  in  compliance  with  such  demand.     I 
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find  farther  that  Hunter  did  not  at  sny  of  these  times,  or  at  any  time 
when  the  subject  was  under  consideration,  claim  that  he  had  a  right  to 
BO  flow  any  oi  Chamberlin's  land,  but  did  claim  that  the  flowage  did 
not  injure  Ohamberlin,  and  at  one  time  he  proposed  to  buy  the  right 
to  so  now  of  Chamberlin." 

Mr.  Harvey  was  aUowed  to  testify,  after  he  had  stated  to  the  referee 
that  the  plaintiff's  rebutting  testimony  was  closed,  unless,  on  consulta- 
tion with  his  associate  counsel,  Mr.  £.  W^  Smith,  who  was  not  then 
present,  he  should  desire  to  call  other  witnesses.  The  suit  was  com- 
menced by  Ohamberlin  in  November,  1879.  He  died  in  August, 
1880.  The  hearing  before  the  referee  commenced  December  14, 1882; 
was  continued  to  cl^nuary  16,  1883,  and  was  closed  June  1,  1883.  On 
January  17,  1883,  Mrs.  Sarah  L.  Willey,  wife  of  Horace  Willey,  Jr., 
sold,  assigned,  and  released  all  her  right  in  this  suit  to  S.  G.  Corliss 
^^  to  hold  the  same  in  trust,  solely  for,  and  for  the  benefit  of  the  said 
Horace  Willey,  Jr."  The  release  was  signed  by  both  husband  and 
wife.  On  the  same  dav  said  Oorliss  executed  an  indemnity  to  Mrs. 
Willey  saving  her  and  the  estate  of  Jacob  B.  Ohamberlin  harmless 
from  all  costs  arising  from  the  suit. 

The  other  facts  are  suflBciently  stated  in  the  opinion. 

J.  K.  Darling  and  J,  H.  Watson^  for  defendant.  E.  M.  Harvey y 
for  plaintiff. 

Eossj  J.  I.  It  is  contended  by  the  defendant  that  the  referee 
improperly  received  and  considered  the  testimony  of  Horace  Willey, 
the  administrator  of  the  estate  of  Jacob  B.  Ohamberlin.  This  suit 
was  commenced  by  the  intestate,  and  on  his  decease  the  administrator 
•  entered  to  prosecute.  It  is  to  recover  for  damages  to  the  real  estate  of 
the  intestate,  alleged  to  have  been  occasioned  bv  the  defendant's 
wrongful  obstruction  of  a  stream  of  water,  causing  it  to  set  back  upon 
the  premises  of  the  intestate.  It  is  contended  that  the  administrator 
was  incompetent  to  testify  in  the  case  because  his  wife  is  sole  heir  to 
the  estate  of  the  intestate.  Whether  that  estate  is  solvent  or  insolvent 
is  not  found  by  the  referee.  For  aught  that  is  reported,  whatever  sum, 
if  any,  may  be  recovered,  will  be  wholly  requirea  to  pay  the  debts  due 
from  Uie  estate.  Also,  it  may  wholly  avail  to  enhance  the  share  of  the 
wife  of  the  administrator  in  the  estate.  It  does  not  affirmatively 
appear  that  the  wife  is  interested  in  the  event  of  the  suit.  She  is  not 
a  party  to  it.  If  the  whole  estate  is  required  to  pay  the  debts  proved 
against  it,  she  will  receive  nothing,  however  much  may  be  recovered 
in  this  suit,  nor  will  she  be  adversely  afiected  if  the  ^defendant  shall 
recover  his  costs.  Such  judgment  for  costs  would  be  against  the  admin- 
istrator personally,  as  for  his  own  debt.  O^Hear  v.  Skedes,  22  Vt.  152. 
The  administrator  would  have  to  look  to  the  estate  to  reimburse  him 
for  paying  such  costs.  The  heirs  would  not  be  personally  liable  for 
such  costs,  unless  the  suit  was  prosecuted  for  their  benefit ;  that  is, 
when  there  was  an  estate  above  the  debts  due  from  the  estate,  to  descend 
to  the  heirs.  Boater j  Adwir^  v.  Buoh^  10  Vt.  548 ;  Hophmsony  AdnCr^ 
V.  OuildMU,  19  id.  533. 

It  is  necessary  for  a  party  objecting  to  a  witness  as  incompetent,  on 
account  of  interest  in  the  result  of  iiie  suit,  to  show  affirmatively  the 
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ose  of  this  conteDtion  upon  t 
matively  shown  that  the  wife 
n  the  resalt  of  this  suit  as  nnd 
>f  the  act  of  1852,  would  ha 
early  ease  of  Phdps  v.  HM^ 
^e  ever  been  questioned  or  cri 
iome  distinctions,  which  exclui 
very  nice.  The  remaindermi 
t  the  heir  at  law  may,  althouj 
Bxpiring  of  old  age.  The  m 
he  interest  which  shall  exclu< 
'€t  interest  in  the  event  of  tl 
)le  interest ;  and  in  all  cases 
*  not,  the  court  will  admit  tl 
iibility  of  his  testimony  to  tl 

descend  to  her  as  heir,  so  th 
least,  in  the  result  of  the  sni 
icr  in  such  relation  to  th^  suit 
>tify  in  the  case.  An  intere 
t  of  1852,  does  not  disqualif 
any,  arises  from  the  comrao 
is  State,  been  greatly  modifie 
i  and  wife  from  testifying  f 
)i  this  court,  in  regard  to  tl 
the  suit  in  order  to  prohibit  tl 
at  first,  seem  to  be  harmoniou 
r  than  real.  The  earliest  cai 
s^veming  this  class  of  cases 
503.  In  that  case  it  was  co 
widow  of  the  intestate,  to  ma 
are,  in  which  the  husband  w 
Eind  clearness  the  elder  Judi 
>  rule  of  exclusion  on  which  tl 
y,  and  has  never,  to  my  rea 
which  the  husband  or  wife  w 
^as  to  be  directly  affected.  B 
in  suits  between  third  person 
berest." 

"state,  29  Vt.  206,  was  an  appe 
by  the  commissioners  of  cud 
f  the  plaintiff.  On  the  trial 
le  estate  was  allowed  to  testif 
r  the  appeal  with  the  admini 
led  the  defense  of  the  suit ;  tl 
lusband  had  given  a  bond  to  tl 
any  liability  on  account  of  tl 
he  event  of  the  suit,  but  not 
held  that  the  wife  was  proper 
0  of  the  question  in  very  f  e 
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words,  and  hold  that  the  wife's  testimony  is  not  objectionable  on  the 
ground  either  of  her  interest,  or  that  of  her  husband,  and  that  it  did 
not  tend  to  violate  any  confidence  between  husband  and  wife.  In 
Cram^  Ad/m!r^  v.  Gram^  33  Vt.  16,  in  which  it  is  held  that  the  wife  of 
the  administrator,  in  whose  name  the  suit  is  prosecuted,  is  excluded 
from  being  a  witness  by  this  rule  of  policy.  RuL  &  B.  R.  R.  Co.  v. 
IdneoMs  Estate^  supra^  is  remarked  upon,  and  distinguished  from  the 
case  in  hand,  the  court  saying  of  the  latter  case :  "  The  husband  of  the 
witness  offered  was  not  2^  party  to  the  suit,  although  he  was  interested 
iu  its  event  by  reason  of  having  signed  the  bond  of  the  administrator 
for  the  prosecution  of  the  appeal,  and  also  another  bond  to  the  admin- 
istrator to  indemnify  him  against  any  liability  on  account  of  the  suit, 
and  his  wife  was  one  of  the  heirs  interested  in  the  estate  against  which 
the  plaintiff's  case  was  preferred ;  and  the  ground  of  the  admission  of 
the  wife  in  that  case  was  that  she  did  not  come  within  the  rule  of  exclu- 
sion on  the  ground  of  policy — there  being  'nothing  in  the  case  to 
show  that  her  testimony  tended  to  violate  any  confidence  between  hus- 
band and  wife '  —  and  that  the  statute  had  removed  the  disqualification 
arising  from  her  interest  or  that  of  her  husband  in  the  event  of  the  suit." 
Carpenter  v.  Moore  et  al,y  43  Vt.  392,  is  relied  upon  by  the 
defendant  as  an  authority  for  excluding  the  administrator  Willey  from 
testifying  on  account  of  the  interest  of  his  wife  in  the  event  of  the 
suit.  That  was  an  appeal  from  the  probate  of  a  will.  On  the  trial  in 
the  county  court,  the  wife  of  one  of  the  appellants  was  rejected  as  a 
witness,  and  also  the  wife  of  one  of  the  heirs  of  the  estate  of  the  tes- 
tate, who  was  not  a  party  of  record  to  the  suit.  Judge  Peck,  in  ren- 
dering the  decision,  speaking  of  the  statute  of  1852,  says :  "  Under  the 
statute  in  question,  it  must  be  regarded  as  settled,  that  when  the  hus- 
band is  living  and  a  party  to  the  suit,  and  the  wife  not  a  party,  the  wife 
is  not  a  competent  witness"  —  citing  authorities.  Hence  the  wife  of 
the  appellant  was  properly  excluded.  Again:  ''But  where  the  hus- 
band is  not  a  party  to  the  suit,  either  real  or  nominal,  but  interested 
only  collaterally  in  the  event  of  the  suit,  as  being  bail  for  costs,  or  in 
other  like  manner,  the  wife,  though  not  a  party  to  the  suit,  is  not  ren- 
dered incompetent  by  the  marital  relation  "  —  citing  Rut,  cfe  B.  R.  R. 
Co.  V.  Lincoln^ s  Estate^  supra.  He  further  says :  "  It  is  insisted  on  the 
part  of  the  defense  that  tnat  case  is  an  authority  for  the  admission  of 
the  wife  of  Artemus  0.  Powers,  he  not  being  a  party  to  the  suit ;  at 
least,  not  a  party  of  record.  This  position  is  sound,  if  this  suit  or  pro- 
ceeding is  to  be  regarded  simply  in  tne  light  of  an  ordinary  suit  between 
party  and  party,  and  the  interest  of  the  heirs  not  parties  of  record,  as 
collateral  merely,  and  to  have  only  the  same  effect  as  the  interest  aris- 
ing from  being  bail  for  costs,  or  other  collateral  interest  of  like  charac- 
ter.'' He  then  proceeds  to  state  that  the  proceedings  for  the  probate 
of  a  will  bind  all  the  heirs,  and  make  them  in  effect  all  parties,  whether 
parties  to  the  record  as  contestants  of  the  will  or  not.  The  decision 
recognizes  the  authority  of  Rut.  <b  B.  R.  R.  Co.  v.  Li/nooMs  EstaU^ 
to  the  fullest  extent,  but  holds  that  Artemus  C.  Powers,  though  not  a 
party  to  the  record,  was  a  real  party  to  the  proceeding,  and  for  that 
reason  his  wife  was  properly  excluded  as  a  witness.  Wheeler  v. 
Wheeier^e  Estate^  47  vt.  637,  also  relied  upon  by  the  defendant,  was 
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ate  from  the  decree  of  the  pro- 
hich  the  appellant  was  charged 
pparent  that  all  the  heirs  to  the 
pealed  from,  whether  they  were 
Each  heir's  share  in  the  estate 
m,  and  was  increased  or  dimin- 
suit.  Neither  Carpenter  v. 
^,  contravenes  the  doctrine  an- 
pra,  held  in  RuL  cfe  B,  R,  R. 
gnized  by  subsequent  decisions, 
incompetent  as  a  witness,  must 
or  proceeding ;  and  conversely 

the  wife  must  be  an  actual 
: ;  that  an  interest  alone  in  the 
ider  the  other  party  to  the  cov- 
iqualifying  element  of  interest 
tute  of  1852.  Upon  this  view 
f  this  court,  the  plaintiflE,  with- 

competent  to  testify ;  and  the 
riderinff  his  testimony.  If  ren- 
his  wife  as  heir  to  the  estate. 
8,  and  Hopkinaon^  AdnCx^  v. 
at  the  release  was  insufficient  to 

rred  in  refusing  to  consider  the 
and  received,  on  three  distinct 
the  referee  concluded  it  was 
rd  to  the  contract  with  whom 
was  evidenced  by  a  deed  which 
ed  by  parol  testimony.  Hence 
fy  to  the  contract,  although  the 
be  within  the  proviso  or  excep- 
>  other  facts  offered  to  bo  shown 
be  held  to  be  collateral  to  the 
ms  on  that  subject  —  in  regard 
he  findings  of  the  referee,  they 
t  found  by  the  referee  in  favor 
he  defendant's  subsequent  pur- 
Dund  in  favor  of  the  defendant, 
er  bore  directly  upon  the  main 
;  had  wrongfully  set  back  the 
of  the  intestate.  The  statute 
WBgard  to  such  matters.     Kev. 

)f  R.  M.  Harvey  was  in  the  dis- 
Dunty  court  nor  this  court,  in 
t,  will  disturb  the  report  of  a 
r  in  admitting  testimony,  unless 
ivs  that  he  has  thereby  suffered 
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IV.  Yielding  by  the  defendant  to  the  intestate's  demands  to  have  the 
water  drawn  down,  when  it  set  back  upon  the  premises  of  the  intestate, 
and  offering  to  bay  the  right  to  flow  the  intestate's  premises,  were  an 
interruption  of  any  right  which  the  defendant  might  otherwise  have 
acquired  by  adverse  use.  Such  use,  open,  notorious,  and  especially  when 
known  to  the  other  party,  is  evidence  that  it  is  under  a  claim  of  right. 
As  was  said  by  Judge  v  bazet,  in  a  case  at  the  last  term  in  Windsor 
county,  such  use  or  acts  may  declare  that  they  are  done  under  a  claita 
of  right  as  effectively  as  the  words  of  the  claimant.  But  the  party 
attempting  to  establish  a  prescriptive  right  or  easement  in  the  premises 
of  another  by  his  acts  may,  as  clearly  as  with  words,  announce  to  the 
owner  of  the  premises  sought  to  be  subjected,  that  by  his  acts  thereou 
he  is  claiming  no  right.  This  the  defendant  unmistakably  said  to  the 
intestate  by  his  acts,  when  he  drew  down  the  water  upon  complainant  and 
offered  to  buy  the  right  to  flow  the  premises  of  the  intestate ;  especially 
when  at  such  timeslie  made  no  claim  that  he  had  a  right  to  set  the 
water  back  upon  the  intestate's  premises.  But  it  is  contended  that  the 
report  does  not  show  but  that  the  defendant  had  enioyed  the  right  for 
more  than  fifteen  years  before  he  complied  with  such  demands  or  made 
such  offer.  If  this  were  so,  the  right  would  have  become  established  as 
fully  as  if  conveyed  to  the  defendant  by  deed,  and  could  not  be  waived 
or  interrupted  by  such  acquiescence  or  offer.  It  is  for  the  defendant  to 
establish  tnat  the  intestate  s  premises  have  become  subservient  to  his  by 
fifteen  years  uninterrupted  adverse  use.  The  referee  only  finds  such  a 
period  of  adverse  use  established,  providing  the  acts  specified  are  not 
an  interruption.  The  specified  acts  being  an  interruption  in  the 
defendant's  adverse  use  of  the  intestate's  premises,  the  referee  has  not 
found  his  right  established.  As  no  right  to  recover  damages  for  setting 
the  water  back  upon  the  land  purcha^  bv  the  intestate  of  McConneu 
and  Eastman  and  wife  is  found  by  the  referee,  it  is  immaterial  to  con- 
sider how  the  plaintiff's  right  of  recovery  would  be  affected  for  an 
invasion  of  the  intestate's  right  to  that  tract  of  land,  by  the  fact  that 
the  defendant  was  in  the  a<fverse  use  of  this  right  when  the  intestate 
purchased. 

V.  We  do  not  find  any  facts  reported  raising  the  question  of  con- 
tributory negligence ;  nor  any  such  facts  found  in  regard  to  the  high- 
way bridge,  as  affects  the  plaintiff's  right  of  recovery. 

Y  I.  The  referee,  early  in  his  report,  states  that  the  plaintiff  conceded 
that  lie  could  recover  only  for  damages  sustained  within  six  years  before 
the  commencement  of  suit.  It  is  to  be  presumed,  until  there  is  some- 
thing found,  or  shown,  to  the  contrary,  that  he  has  confined  his  esti- 
mate of  damages  to  those  sustained  within  that  period.  His  findings 
confine  the  damages  to  the  renfal  value  of  the  house  within  that  period. 
The  damages  to  the  house  as  a  structure  by  reason  of  dampness  and 
decay  occasioned  by  the  water  setting  back  into  the  cellar  must  be  pre- 
sumed to  have  been  occasioned  within  the  same  period.  The  damages 
to  the  house  as  a  structure,  and  to  its  rental  value  are  the  direct  and 
proximate  result  of  the  wrongful  act  of  the  defendant  in  causing  the 
water  of  the  stream  to  set  back  into  the  cellar  of  the  house.  There 
was,  therefore,  no  error  on  a  referee's  report,  in  the  action  of  the 
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had  for  a  long  time  owned  and  occupied  the  said  land ;  that  the  de- 
fendant was  attempting  by  force  to  prevent  him  from  erecting  a  boild- 
ing  on  the  same ;  "  that  your  orator  is  informed,  and  believes  that,  on 
the  5th  day  of  October,  A.  D.  1868,  Daniel  Tarbell  and  George  Tar- 
bell  deeded  to  said  William  J.  Tarbell  certain  land  adjoining  the  said 
lot  and  storehouse  of  your  orator ;  and,  as  yonr  orator  is  informed  and 
believes,  through  inadvertence  or  mistake,  the  said  Daniel  and  Geor^ 
included  in  their  said  conveyance  to  the  said  William  J.  Tarbell  six 
feet  in  width  from  the  easterly  side  of  your  orator's  said  piece ; "  and 
prayed  for  an  injunction  to  restrain  the  defendant  from  interfering 
with  the  said  strip  of  six  feet  of  land. 

Although  the  master  found,  as  stated  in  the  defendant's  plea,  that 
there  was  no  mistake  in  the  orators'  deed  to  the  defendant,  ne  found 
such  other  facts  that  the  court  of  chancery  decreed  that  the  defendant 
had  "  no  right,  title  or  interest  in  the  six-feet  strip  of  land,  described 
in  the  orator's  bill,  and  that  the  title  of  the  orator  thereto  is  fully 
established ; "  and  made  the  injunction  perpetual,  restraining  the  de- 
fendant from  interfering  with  the  land  ;  and  no  appeal  was  taken. 

The  decree  contained  the  substance  of  the  bill  of  complaint,  and  that 
part  of  the  master's  report  which  showed  that  said  King  was  the  owner 
of  the  land  ;  but  not  that  part  relating  to  the  mistake  in  the  deed. 

Lamb  (6  Tarbell  and  «7.  J.  Wilson,  for  orators,  ffunton  <6  Stick' 
ney,  for  defendant. 

Taft,  J.  This  bill  was  brought  to  correct  a  deed  given  by  the  ora- 
tors to  the  defendant.  The  orators  claim  that  a  strip  of  land,  six  feet 
in  width,  belonging  to  A.  N.  King,  was  included  in  the  description  in 
the  deed  by  mistake.  The  title  to  the  six  feet  in  controversy  has  been 
adjudicated  in  a  proceeding,  between  King  and  the  defendant,  which 
terminated  in  favor  of  Kmg.  In  this  latter  proceeding,  the  orators 
were  vouched  in  by  the  defendant,  William  J.  Tarbell,  to  defend  his 
title  ;  and  William  J.  claims  that  the  oi-ators  are  bound  by  that  adjudi- 
cation, and  are  not  now  at  liberty  to  litigate  the  claim  made  by  the  bill. 
Such  is  the  question,  as  the  defendant  claims,  presented  by  the  plea. 

What  has  once  been  judicially  determined  snail  not  again  be  made 
the  subject  of  judicial  controversy ;  a  person  shall  not  be  twice  vexed 
for  the  same  cause.  This  rule  is  not  always  of  easy  application  in 
practice.  It  extends  only  to  the  matter  in  issue  or  points  in  controversy 
upon  the  determination  of  which  the  finding  or  verdict  was  rendered. 

Whether  the  description  in  the  deed  from  the  orators  to  the  defend- 
ant was  made  through  mistake,  misapprehension,  or  fraud,  was  not  a 
question  litigated  in  the  King  suit.  It  was  one  with  which  King  had 
no  connection  ;  he  was  prosecuting  his  own  title ;  and  any  disposition 
of  that  question  could  not  affect  the  one  as  to  the  reformation  of  the 
orators'  deed  to  the  defendant. 

The  decree  of  the  court  of  chancery  is  reversed,  and  cause  remanded 
with  a  mandate  that  the  plea  be  disallowed,  but  upon  defendant's 
motion  in  that  court,  the  plea  may  stand  as  an  answer. 
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CUSRIXR  V.  CONTINSNTAL  LiFB  InB.  Co. 

May,  1885. 

IMDHAKCB— IWSTTBABLE  IKTBRBST— HuSBAND  HAS  IN  LlFE  OF  WiFB — PBBSUMPTION. 

Where  it  is  not  shown  that  a  wife,  is  insane,  or  an  invalid,  the  presumption  is 
that  the  husband  has  an  insurable  interest  in  her  life.* 

The  question  being  whether  the  plaintiff  had  paid  a  premium,  and  the  defend- 
ant haying  issued  a  receipt  for  the  same  by  order  of  a  court  of  equity  in  New 
Hampshire,  held,  that  the  receipt  was  sufficient  proof  of  payment,  and  it  was 
immaterial  whether  the  record  of  the  proceedings  in  said  court  was  properly 
authenticated  or  not.  • 

A  policy,  indorsed  with  the  words,  **  with  profits,"  is  sufficient  proof  that  the 
plaintiff  is  entitled  to  profits,  and  the  admission  of  other  evidence  to  show  the 
same  fact,  if  error,  was  harmless. 

The  company  is  entitled  to  deduct  an  unpaid  premium  note  from  the  amount 
of  the  policy. 

A.S9umjmt  to  recover  upon  a  contract  of  life  insurance,  issued  by 
^e  defendant  upon  the  life  of  Sarali  M.  Currier  for  the  benefit  of  the 
PWntiff.  Plea,  the  general  issue,  tender,  and  offset.  Trial  hj  jury, 
°®Ptember  term,  1883.     Verdict  ordered  for  the  plaintiff. 

The  ]>olicy  was  dated  November  14,  1865.  Sai*ah  M.  was  the  wife 
01  the  plaintiff,  and  her  death  occurred  Februarv  5,  1882. 
^A^  was  conceded  by  the  defendant,  that  the  first  four  premiums  of 
Jr  *2.70  each,  payable  by  the  terms  of  the  policy  on  the  14th  day  of 
:^^^eniber,  in  the  years  1866,  1866,  1867,  and  1868,  were  seasonably 
^J^  by  the  said  John  Currier  by  his  notes  of  those  dates,  each  for  the 
y^  Of  $286.36,  payable  to  said  defendant  or  order,  and  by  his  paying 
Wfe\)alance  of  said  several  premiums  in  cash.     To  show  the  payment 

oi  fifth  premium,  payable  N^ovember  14,  1869,  the  plaintiff  offered  in 

evidence  a  document  purporting  to  be  a  copy  of  record  of  the  supreme 

S'  dicial  court  in  and  lor  the  county  of  Grafton,  in  the  State  of  New 
ampshire,  in  a  suit  in  equity  in  favor  of  said  plaintiff  against  said 
defendant,  brought  in  1871,  in  which  said  Currier  claimed  that  he  had 
paid  the  fifth  annual  premium  on  said  policy  bjr  delivering  the  amount 
thereof  in  compliance  with  the  written  direction  of  an  agent  of  the 
defendant  to  an  expressman  to  be  sent  by  express;  and  that  the  defend- 
ant denied  said  premium  had  been  received,  and  refused  to  treat  said 
policy  as  in  force,  and  in  which  suit  the  defendant  denied  the  claims  of 
^e  plaintiff,  and  showed  that  said  premium  had  been  embezzled  by 
said  expressman,  who  it  claimed  was  the  agent  of  the  plaintiff.  But 
the  court  adjudged  in  said  suit,  that  the  policy  was  in  force,  and  that 
said  defendant  snould  treat  said  policy  as  paid  up  in  full,  and  give  the 
plaitttiff  all  such  rights  and  privileges  as  by  the  rules  and  regulations 
are  given  to  holders  of  paid-up  policies,  which  said  record  purported  to 
be  certified  by  Charles  B.  Griswold  as  clerk  of  the  supreme  court  of  the 
State  of  New  Hampshire  for  the  county  of  Grafton,  with  the  certifi- 
cate of  Isaac  W.  Hammond,  deputy  secretary  of  State,  attached,  that 
said  record  was  attested  in  due  lorm. 
It  appeared  from  the  testimony  of  Mr.  Hinkley,  a  witness  for  the 

*8ee  Cont.  Life  Im.  Co,  v.  Volger,  89  Ind.  572  ;  S.  C,  46  Am.  Rep.  185  ;  lUmibach 
y.  Piedmont,  etc.,  Ins.  Co.,  35  La.  Ann.  288 ;  S.  C,  48  Am.  Rep.  289  ;  Singleton  ▼. 
8t.  Louis  Ins.  Co.,  66  Mo.  68 ;  S.  C,  27  Am.  Rep.  821 ;  Ghisholm  v.  Nat.,  etc..  Life 
Ins.  Co.,  52  Mo.  218  ;  S.  C,  14  Am.  Rep.  414  ;  TUserw  Mut.  Life  Ins.  Co.  v.  Ka^,  81 
Penn.  St.  154;  8.  C,  22  Am.  Rep.  741 ;  Guardian  Mut.  Life  v.  Hogan,  80  lU.  85; 
S.  C,  22  Am.  Rep.  80.— Ed. 
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plaintiff,  and  the  agent  who  took  the  application  for  the  policy,  that 
when  the  application  was  taken,  he  represented  to  the  plaintiff  that  the 
defendant  expected  to  make  fifty  per  cent  dividends  on  the  table  rates, 
bat  that  there  was  no  guaranty,  or  absolute  promise,  that  any  dividends 
would  be  paid.  It  also  appeared  by  said  Hinkley's  testimony,  that  he 
had  a  policy  in  the  defendant  company  for  $2,000  on  his  life  on  the 
annual  life  rate ;  that  he  was  about  a  year  older  than  Sarah  M.  Currier ; 
that  he  had  made  tt  computation  of  the  amount  due  on  the  plaintiff^s 
policy;  that  in  said  computation  he  had  allowed  dividends  in  accord- 
ance with  the  statement  of  dividends  received  by  the  plaintiff,  so  long 
as  they  were  received,  and  after  that  he  had  allowed  dividends  in  the 
same  proportion  that  he  had  received  them  on  his  policy,  and  that  he 
had  prepared  a  statement  in  which  he  had  figured  the  amount  of  the 
notes  given  by  the  plaintiff  to  the  defendant,  and  applied  the  dividend 
toward  the  payment  of  the  notes.  The  plaintiff  offered  said  statement 
in  evidence,  the  admission  of  which,  and  all  the  testimony  of  said 
Hinkley  in  relation  to  said  statement,  computation  and  dividend  was 
objected  to  by  the  defendant,  but  received,  subject  to  all  legal  objec- 
tions, to  which  ruling  the  defendant  excepted. 

It  appeared  from  the  testimony  of  Mr.  Morley,  the  actuary  of  the 
defendant,  a  witness  on  the  part  of  the  defendant,  that  the  defendant 
company  was  chartered  in  1862,  and  commenced  business  in  1864;  that 
it  was  chartered  and  did  business  as  a  stock  company,  and  had  a  capital 
stock,  and  that  under  its  charter  it  had  the  privilege  of  issuing,  and 
had  issued,  policies  with  and  without  the  right  to  participation  in 
the  profits  of  the  company;  that  said  company  never  authorized  its 
agents  to  promise  dividends,  or  make  any  representation  in  regard  to 
dividends ;  that  said  company  never  determined  on  what  basis  to  divide 
the  profits  until  1868.  It  also  appeared,  that  on  the  settlement  of  the 
fifth  annual  premium  of  the  plaintiff's  policy  in  1869,  the  defendants 
allowed  a  dividend  of  $87.50 ;  that  the  plaintiff  paid  the  interest  on 
said  notes  given  in  part  payment  of  premiums  to  November  14,  1870; 
and  that  since  that  date,  the  principal  and  interest  upon  said  notes  had 
never  been  paid. 

It  also  appeared  in  evidence  that  by  the  rules  and  regulations  of  sai.d 
company  no  dividends  or  profits  had  been  declared  by  the  directors  of 
said  company,  payable  or  applicable  on  policies  when  the  holders  thereof 
had  not  paid  their  notes  or  the  interest  on  their  notes  which  had  been 
given  in  part  payment  of  premiums,  and  no  dividends  or  profits  had 
been  declared  which  were  payable  or  applicable  on  the  plaintiff's  policy 
since  1869. 

The  receipt,  referred  to  in  the  opinion  of  the  court,  was : 


Policy  No.  478. 

Annaal  premium $572  70 

DiTidend 87  80 


Cash  portion  of  prem. . . .  $485  40 
loterest  on  notes 68  72 


Total  cash  due. . . .  $554  14 

Received  amount  as  abore  this 
S4th  day  of  June,  1874.    fiy 

P.  C.  Hbadlit. 


OrncB  or  the  Continintal  Iksurakcb  Co.  op  Habt-  ) 
FOBD,  CoKH.,  Hartford,  iVStw.  15,  1869.         f 
Received  (aa  per  margin),  the  5  annoal  payment  due 
Nov.  15,  1869,  on  policy  No.  478,  insuring  the  life  of  Sarah 
M.  Currier,  until  Nov.  15,  1870,  but  this  receipt  shall  not  be 


hereof,  at  or  oefore  noon  of  the  dav  when  due,  and  ibis 
receipt  countersigned  by  P.  0.  Headley,  agent  at  Ports- 
mouth, N.  H. 

RoBT.  E.  Bbbchbr,  Hteretarjf, 
Issued  pursuant  to  decree  of  S.  J.  Court  of  the  State  of 
New  Hampshire.  Bobt.  E.  Bbbghbb,  /Sm^jt. 
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(Mrles  W.  Porter.ioT  defendant.    8.  C.  ShurOef,  for  plaintiff. 

Taft,J.  I.  After  the  testimony  was  closed,  the  defendant  moved  that 
a  verdict  be  directed  in  its  favor  on  the  ground  that  the  ])laintiff  had 
not  proved  an  insurable  interest  in  the  life  of  his  deceased  wife,  the 
said  Sarah  M.  Currier.     The  motion  was  denied.     The  defendant  in- 
sists, that  the  plaintiff  had  no  insurable  interest  in  the  life  of  his  wife, 
and  that  therefore,  the   contract  was  against  public  policy  and  void. 
This  objection  would  have  come  with  more  grace  from  the  defendant, 
at  the  time  it  was  asked  to  enter  into  the  contract,  and  before  the  re- 
ceipt of  nearly  $3,000  of  the  plaintiff^ s  money.     As  Pabkrr,  Ch.  J., 
said  in  the  leading  case  of  Lord  v.  Dally  12  Mass.  115,  where  a  like 
objection  was  made :  "  Nor  can  it  be  easily  discerned  why  the  under- 
writers should  make  this  a  question  after  a  loss  has  taken  place,  when 
it  does  not  appear  that  any  doubts  existed  when  the  contract  was  made, 
although  the  same  subject  was  then  in  their  contemplation." 

Admitting  that  the  rule  as  to  the  interest  necessary  to  support  a  con- 
tract of  hfe  insurance  is,  that  the  interest  must  be  a  pecuniary  one,  we 
think  that  where  no  facts  are  shown  in  relation  to  the  wife,  the  pre- 
sumption is,  that  the  husband  has  an  insurable  pecuniary  interest  in  her 
life.  He  is  entitled  to  her  services.  There  are  many  cases  where  she 
is  the  real  support  of  her  husband  and  family,  or  as  is  sometimes  said, 
she  is  the  "  man  of  the  house."  In  all  ordinarv  cases  the  husband 
has  a  deep  interest  in  the  continued  life  of  the  wife.  Oases  may  exist 
where  the  husband  has  no  interest  whatever  in  his  wife's  life.  She 
may  be  a  burden  —  a  hopeless  maniac  or  invalid  ;  and  such  facts  may 
require  the  application  of  a  different  rule.  There  are  none  such  in 
this  case ;  and  we  only  hold  that  the  presumption  is,  that  the  wife  is  a 
lielp-nieet,  and  the  husbaud  has  an  interest  of  a  pecuniary  nature  in 
her  living. 

II.  The  defendant  was  entitled  to  five  premiums  on  the  policy  in 
question.  The  payment  of  four  was  conceded.  The  company's 
receipt  for  the  fifth  was  in  evidence.  See  statement  of  the  case. 
The  payment  as  per  the  receipt  was  conceded.  It  was  immaterial  then 
whether  the  record  of  the  proceedings  in  New  Hampshire  was  properly 
ftnthenticated  or  not.  If  the  receipt  was  actually  given,  what  differ- 
ence does  it  make  whether  it  was  given  voluntarily  or  as  the  result  of 
a  controversy  ?  There  is  no  question  of  duress  in  the  case,  and  we 
think  the  payment  was  shown  by  the  receipt,  and  do  not  pass  upon  the 
Question  as  to  the  record.  That  the  company  was  compelled  to  give 
the  receipt  by  decree  of  the  court  does  not  change  its  force  or  effect. 

III.  The  policy  was  issued,  indorsed  with  the  words,  "  with  profits," 
and  by  force  of  the  indorsement  the  plaintiff  was  entitled  to  profits. 
Such  being  his  right  by  the  contract,  the  admission  of  parol  testimony 
with  the  prospectus  and  circulars,  to  show  such  right,  if  error,  was 
harmless.  The  plaintiff  was  entitled  to  profits  by  the  terms  of  his 
contract,  without  further  testimony. 

IV.  The  defendant  had  the  right  to  deduct  from  the  amount  of  the 
policy  the  sum  due  from  plaintiff  upon  the  notes  given  by  him 
In  part  payment  of  the  premiums.  The  only  evidence  of  profit 
was  that  of  the  witness  Hinkley;  and  as  no  question  was  made  by 
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defendant  but  that  it  was  correct,  if  the  plaintiff  was  entitled  to  profits, 
we  perceive  no  error  in  the  ruling  of  the  court  directing  a  veroict  for 
the  face  of  the  policy  with  profits  according  to  the  Hinkley  statement, 
deducting  the  amount  of  the  plaintiff's  notes,  and  its  judgment  is 
affirmed. 


McDonald  v.  Smtth. 
May,  1886. 

ITbURT — EQUrTABLB  OFFSET  —  COURT  OF  ClIANCERY  TO  COMPEL  OFFSET. 

The  plaintiif  brought  this  action  against  the  defendant  to  recover  for  usarj 
paid  to  him  on  notes  owned  hj  him  and  his  son.  The  notes  had  bc»en  sold, 
merged  in  a  judgment  in  the  name  of  the  purchaser,  repurchased,  and  the  mort- 

Sige  securing  them  foreclosed  hj  the  defendant  and  his  son.  The  security,  prov- 
g  to  be  less  than  the  debt,  and  no  offset  allowable  at  law,  the  defendant  and  his 
son  brought  a  bill  in  equity,  praying  that  the  excess  might  be  offset  to  the  usury, 
and  prevailed  in  that  proceeding ;  but  no  offset  could  be  then  made,  as  no 
counter-claim  was  pending  in  that  court,  ffdd,  that  the  defendant  was  entitled 
to  have  the  amount  which  the  notes  exceeded  the  security  offset  to  the  usury. 
Attorney's  Lien. 

An  attorney's  lien  is  subordinate  to  the  right  of  set-off,  and  subject  to  the 
equitable  claims  of  the  parties.* 

General  assumpsit  to  recover  usury.  Pleas  in  bar  and  oflFset.  Heard 
by  the  court,  March  term,  1884.  Judgment  for  the  plaintiff  to  recover 
$153.72,  the  amount  of  the  usury ;  and  that  his  attorneys  have  a  lien 
on  the  damages  and  costs  for  their  fees.  See  S?nith  v.  McDonald^ 
57  Vt.  305,  where  is  reported  the  suit  in  equity  to  compel  this  offset. 

Heath  (&  Carletoriy  for  plaintiff.  J.  A.  <&  Geoi'ge  W,  Wing^  for 
defendant. 

RoYCE,  Ch.  J.  The  writ  in  this  case  was  made  returnable  to  the 
September  term,  1877.  The  suit  was  brought  to  recover  back  usurious 
interest  paid  to  the  defendant  on  two  notes,  one  for  $3,500,  and  the 
other  for  $1,500.  The  usury  paid  on  the  $3,500  note  was  deducted 
from  the  decree  obtained  in  proceedings  brought  to  foreclose  a  mort- 
gage given  to  secure  its  payment.  After  the  payment  of  the  usury  by 
the  plaintiff,  which  it  is  found  was  paid  on  the  $1,500  note,  the  defend- 
ant and  son  sold  the  note  to  J.  W.  Brown,  and  guaranteed  the  same. 
Brown  sued  the  note  and  recovered  judgment,  out  nothing  was  col- 
lected on  the  judgment ;  Smith  and  son  then  bought  back  the  note  and 
judgment,  and  foreclosed  the  mortgage  given  to  secure  the  same  in  their 
own  name. 

Smith  and  son  brought  a  bill  in  equity  returnable  to  the  March  term, 
1881,  praying  that  the  amount  due  on  the  judgment  recovered  in  the 
name  of  Brown  might  be  offset  to  the  usury  paid  by  the  plaintiff.  An 
answer  was  filed,  admitting  all  the  facts  set  forth  in  the  bill,  and  the 
chancellor  granted  the  prayer  of  the  bill,  and  ordered  the  case  ref eri-ed 
to  a  master  to  find  the  amount  due  on  the  judgment  after  deducting 
the  value  of  the  land.     An  appeal  was  taken  from  that  order,  and  it 

*  See  29  Moak's  Eng.  Rep.  780  ;  24  Alb.  L.  J.  415  ;  Middlesex  Freeholders  v.  8taU 
Bank,  38  N.  J.  Eq.  86  note  ;  S.  C,  80  Alb.  L.  J.  884;  I^ai/lor  v.  Lane,  50  N.  Y. 
Supr.  97;  S.  C,  29  Alb.  L.  J.  212;  Ennisv,  Curry,  22  Hun,  584;  S.  C,  61  How. 
Pr.  1.—  Ed. 
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proceeded  to  aficertain  the  amount 
)f  the  land,  and  reported  that  tiiere 
ducting  the  value  of  the  land,  on 
.40,  and  that  the  usurious  interest 
e  19th  of  April,  1884,  to  $163.72. 
i  the  defendant  to  have  the  amount 
thereof  .as  might  be  required,  off- 
lintiff  on  account  of  usury  paid  on 

}  compel  offsets  that  are  not  allow- 
:ed ;  and  it  was  because  the  offset 
it  at  law  that  the  orators  were  corn- 
equity  to  compel  it.  The  office  of 
f  was  equitably  due  to  the  orators 
been  ascertained  that  there  was,  it 
t  when  and  how  the  offset  should 
>n,  1  Vt.  439 ;  Downer  v.  Baxter ^ 
made  in  the  equity  suit ;  for  there 
at  court,  to  which  the  offset  could 
ne  in  the  equity  suit  as  equivalent 
\)e  made  in  this  court. 
)f  the  plaintiff  have  a  lien  for  the 
have  been  rendered  without  any 
>r  to  the  right  of  the  defendant  to 

e  plaintiff  was  equitably  indebted 
ger  than  the  amount  of  the  usury 
r  back  ;  so  that  the  suit  was  insti- 
)  attempt  to  enforce  an  ineqiii table 
^eantj  14  Vt.  247,  adopted  tlie  rule 
on  pleas  in  England,  tliat  an  attor- 
ht  of  set-off,  and  was  Fubject  to  the 
ause.  In  Mohawk  Bank  v.  Bur- 
that  an  attorney's  or  solicitor's  lien 
table  right  of  set-oft*  between  the 

0  the  clear  balance  resulting  from 
e  2  Kent  Com.  641.     The  prevail- 

seems  to  be  that  an  attorney's  lien 
of  his  client.     That  rule  is  appli- 

1  must  be  hold  superior  to  the  lien 

judgment  for  defendant  under  hia 
st  from  March  12,  1884,  and  costs. 
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McCrillis  v.  Allen. 

May,  1885. 

Conversion  — Title  Acquired  by  Fraud. 

The  defendant  falsely  representing  himself  to  be  one  of  a  firm  of  produce  com- 
mission merchants  in  Boston,  induced  the  plaintiff  to  send  poultry  to  said  firm 
to  be  sold  on  commission,  with  the  fraudulent  purpose  of  obtaining  it  without 
paying  for  it.  Held,  that  the  property  did  not  pass,  and  that  trover  would  lie 
for  the  conversion. 

Trover  for  the  conversion  ot  pooltrv.  Heard  by  the  court,  March 
term,  1884.  Judgment  for  the  plaintin.  The  exceptions  referred  to 
the  testimony,  and  stated :  "  The  court  found  that  the  representations 
made  to  the  plaintiff  by  the  defendant  were  false  and  fraudulent,  and 
were  made  for  the  purpose  of  fraudulently  getting  possession  of  the 
plain  tiff  ^s  property,  without  paying  therefor ;  and  the  consignment  to 
Austin  &  Oo.  was  a  mere  sclieme  to  give  to  the  contemplated  fraud 
the  form  of  a  bailment  in  order  to  accomplish  such  fraudulent  pur- 
pose."    The  defendant  did  not  appear  at  trial,  except  by  counsel. 

It  appeared  from  the  plaintiff's  evidence,  that  he  resided  in  Marsh- 
field  ;  that  the  defendant  drove  to  his  place  on  the  12th  day  of  Decem- 
ber, 1881,  and  represented  himself  to  be  a  member  of  a  firm  or 
company  of  produce  commission  merchants  in  Boston,  at  the  fame  time 
nassmg  to  the  plaintiff  the  company's  printed  card,  which  read :  "  J. 
i^^.  Austin  &  do..  Produce  Commission  Merchants.  Hay,  butter,  poul- 
try,'* etc.  It  further  appeared  that  the  poultry  was  sent  to  said  com- 
pany on  the  19th  and  received  on  the  21st  day  of  December,  to  be  sold 
on  commission.  The  plaintiff  testified  concerning  the  company,  among 
other  things,  that  he  heard  soon  after  the  poultry  was  sent,  that  it 
*^  was  a  bogus  concern,  that  they  had  gone  up,  failed,  and  run  away.'' 

John  G.  Wingj  for  defendant.    J.  P.  Zainson,  for  plaintiff. 

RoYOB,  Ch.  J.  The  only  purpose  to  be  subserved  by  a  reference  to 
the  evidence,  where  the  facts  are  found  by  the  court,  is  to  enable  this 
court,  upon  the  hearing  of  the  exceptions,  to  ascertain  from  an  exami- 
nation of  it  whether  it  supported  the  facts  found.  We  are  well  satis- 
fied that  in  this  case  the  court  was  justified  in  finding  the  facts  reported 
upon  the  evidence ;  and  the  findings  must  be  regarded  as  conclusive. 

The  only  question  then  is,  can  the  plaintiff,  upon  the  facts  found, 
maintain  an  action  of  trover  ?  He  was  induced  to  part  with  the  pos- 
session of  his  property  upon  false  and  fraudulent  representations  made 
to  him  by  the  defendant,  and  made  for  the  purpose  of  fraudulently 
getting  possession  of  the  property  without  paying  therefor ;  and  the 
consignment  of  said  property  to  Austin  &  Co.,  which  the  defendant 
procured  the  plaintiff  to  make,  was  a  scheme  to  give  to  the  contem- 

f)lated  fraud  the  form  of  a  bailment,  in  order  to  accomplish  the  f raudu- 
ent  purpose. 

Upon  such  a  state  of  facts  we  are  not  inclined  to  be  astute  in  criti- 
cising the  form  of  action  adopted  by  the  plaintiff  to  recover  for  the 
property  of  which  he  has  been  so  defrauded  ;  but  we  think  there  is 
abundant  authority  to  sustain  this  form  of  action.     In  the  fourth 
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FORD.  24: 

said  that  where  one  obtain 
ud,  no  property  passes  to  hiu 
8  in  the  owner,  and  he  ma^ 
1,  or  trover  for  the  conversion 
cted  iipon  in  this  State,  in  th 
?,  42  V  t.  106  ;  Poor  v.  Wood 
I,  21  id.  129,  and  other  case 

St. 

►f  the  county  court,  and  it  i 


roRD. 


;tion  on  an  execution  to  his  ageni 
banding  that  the  sheriff  was  to  nay 
^  ignorant  of  the  transaction,  sue 

irer,  traverse,  master's  repor 
S84.     Decree  for  the  orato 

sheriff,  and  as  such  sold  th 
y,  etc.,  on  an  execution  issuer 
er  things,  alleged,  that,  at  th 
d  off  the  property  for  the  Bai( 
in  the  same  in  his  own  nam 
le  court  will  set  aside  said  sal 
id  property  to  your  orator." 
iile  there  had  been  no  exprea 
linery  as  between  Mr.  Sente 
on  and  tacit  understanding  o 
matters,  if  not  before,  Lyion 
tory  price  to  Senter  for  th 
itisfied,  when  he  bid  off  th 
his  hands,  and  allow  therefo 

r.  Senter  and  Pitkin  i&  Husi 

tie  to  the  property  depend 
Bcution  of  Colby  against  th 
e  the  sale,  and  Senter  bid  ol 
enter  evidently  did  not.  K 
ation  and  tacit  understanding 
ihould  have  it  and  pay  for  i 
sale  to  Lyford.  As  such,  th 
Lsented  to  it,  has  the  right  t 
to  pass  upon  the  other  quei 

nded. 
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Pbbbt  v.  Mobsb. 

May,  1885. 

Attdita  Querela — Maligioub  Prosecution  —  Judgment  of^ Justice  of  Peace. 
Defendant  brought  an  action  against  the  plaintiff  before  a  justice  of  the  peace 
for  malicious  prosecution  of  a  civil  suit,  and  obtained  a  judcpient,  while  the 
original  action  was  pending  in  the  county  court.  Held,  that  the  justice  having 
complete  junsdiction,  his  judgment,  though  erroneous,  could  not  be  set  aside  by 
audita  querela. 

Audita  qicerela.  Heard  on  demurrer  to  the  complaint,  March  term, 
18b5.     Demurrer  overruled. 

It  was  alleged  in  the  complaint  that  the  plaintiff,  in  February,  1883, 
brought  an  action  of  trespass  and  trover  against  said  Morse  before  a 
justice  of  the  peace,  for  the  conversion  of  a  norse,  and  obtained  a  judg- 
ment ;  that  thereupon  the  defendant  appealed  to  the  county  court,  and 
that  said  suit  was  still  pending  for  trial  on  its  merits ;  that  said  Morse, 
well  knowing  that  he  had  no  cause  of  complaint  against  this  plaintiff 
in  regard  to  said  trover  and  trespass  suit,  but  willfully  intending  to 
injure,  vex  and  harass  your  complainant,  without  any  legal  right  or 
justifiable  excuse,  and  having  been  so  advised  by  counsel,  did,  on  the 
26th  day  of  February,  A.  D.  1884,  commence  a  suit  for  a  malicious 
prosecution  against  your  complainant,  returnable  before  W.  G.  Ferrin, 
Esq.,  a  justice  of  the  peace,  on  the  5th  day  of  March,  A.  D.  1884,  in 
the  words  and  figures  following : 

(Setting  out  Hie  writ  for  malicious  prosecution.)  It  was  further 
alleged  that  the  writ  was  served  on  the  complainant  by  arresting  his 
body  ;  and  that  this  suit  was  discontinued  because  said  Justice  Ferrin 
notified  said  Morse  or  his  counsel  that  it  could  not  be  maintained  so 
long  as  the  original  action  was  pending.  It  was  further  alleged  that 
notice  of  the  discontinuance  of  that  suit  was  given  on  May  10,  1884, 
and  on  the  same  day  said  Morse  prayed  out  another  writ  against  the 
complainant,  signed  by  L.  W.  Parmenter,  a  justice  of  the  peace  (which 
writ,  like  the  nrst,  was  for  malicious  prosecution  of  said  trespass  suit, 
and  declaring  for  $20  damages). 

"  And  your  complainant  avers  that  at  the  time  said  writ  was  taken 
out  the  said  Morse  well  knew  that  said  suit  could  not  be  maintained  as 
a  matter  of  law  as  long  as  the  original  suit  was  pending,  and  was  so 
advised  by  counsel,  and  that  said  suit,  returnable  before  said  Ferrin, 
was  discontinued,  for  the  reason  that  said  Ferrin  told  him  he  would 
have  to  dismiss  said  suit,  and  then  brought  his  second  suit  before  said 
Parmenter,  as  he  then  knew,  through  his  procurement,  he  could  get  said 
Parmenter  to  overrule  the  legal  objections  raised  by  your  complainant 
to  the  name  and  got  a  judgment  in  nis  favor  that  would  not  be  appeal- 
ablo  to  the  county  court,  and  said  writ  was  taken  out  through  a  fraudu- 
lent  intent  to  get  a  judgment  by  fraud,  that  he  knew  he  was  not,  as  a 
matter  of  law,  entitled  to. 

*'  Your  complainant  further  says  that  on  the  return  day  of  said  writ, 
before  said  Parmenter,  he  appeared  by  himself  and  his  counsel  and  only 
tried  said  suit  upon  the  ground  that  the  suit  could  not  be  maintained 
while  the  original  suit  was  still  pending  in  court,  and  as  the  declaration 
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alleged  that  it  was  then  pending,  a  demurrer  was  interposed,  which  was 
overruled  by  said  Parrnenter,  and  a  judgment  was  by  said  justice 
rendered  for  the  plaintiff  in  that  suit  for  $15  damages  and  cost." 
It  was  alleged  in  the  writ  for  malicious  prosecution:  "And  the 

Elaintiff  avers  that  at  said  court  to  which  said  cause  was  returnable 
e  did  appear  and  was  then  and  there  unable  to  procure  counsel,  and 
although  he  asked  for  an  adjournment  of  said  court,  that  ho  miglit  pro- 
cure counsel  to  defend  himself  in  said  court,  he  was  obliged  to  appeal 
said  cause  to  the  March  term  of  Washington  county  court,  A.  D. 
1883  ;  and  he  did  so  appeal  said  cause  to  said  court  and  did  enter  the 
same  therein,  and  the  same  is  now  pending  therein,  and  by  reason  of 
said  causeless  and  malicious  suit  the  plaintiff  has  been  obliged  to  pay 
out  great  sums  of  money  to  defend  himself." 

The  complaint  further  alleged,  "  that  said  suit  was  not  brought  for 
the  purpose  of  enforcing  any  legal  right,  or  to  correct  any  actual  or 
fancied  wrong,  but  brought  solely  for  revenge,  and  a  fraudulent  intent 
to  procure  a  judgment  through  fraud,  well  knowing  he  had  no  cause  of 
action  and  had  been  so  advised  by  his  counsel,  who  had  charge  of  his 
case,  and  brought  his  suit  within  the  exclusive  jurisdiction  of  a  justice 
of  the  peace  so  it  could  not  be  appealed,  hoping  thereby  to  keep  it 
from  the  light  of  l^al  investigation. 

Heath  <b  WiUardj  for  defendant.     J.  P.  Lamson^  for  plaintiff. 

RowELL,  J.  The  statute  provides  that  "  no  judgment  rendered  by 
a  justice,  on  the  merits  of  a  civil  cause,  within  his  jurisdiction,  shall  be 
reversed  by  writ  of  error,  certiorari^  or  any  other  process."    Rev.  Laws, 


Section  1420  provides  that  "on  a  judgment  rendered  byaiustice, 
either  by  confession  or  otherwise,"  audtia  "  shall  be  allowed,  etc. ; 
and  it  is  contended  that  this  section  controls  the  other,  and  makes  audita 
a  proper  remedy  here. 

But  these  two  statutes  have  been  kept  on  foot  ever  since  the  passage 
of  the  former  as  a  part  of  the  judiciary  act  of  1797,  and  they  should, 
if  they  can,  be  construed  so  as  to  give  them  both  effect,  and  this  is 
accomplished  on  well-recognized  principles  by  construing  section  1420 
to  mean,  *'in  cases  proper  for  issuing  an  audita  querela;  "  and  these 
are  the  very  woids  of  section  11  of  said  judiciary  act,  the  twelfth 
section  of  which  was  the  same  as  said  section  1420.  Hence,  this  judg- 
ment being  on  the  merits,  if  the  justice  had  jurisdiction  of  the  cause, 
it  cannot  be  reversed  by  audita;  and  the  question  is:  Had  he  juris- 
diction ? 

Jurisdiction  is  defined  to  be  the  power  of  a  court  or  a  judge  to  enter- 
tain an  action,  petition  or  other  proceeding.  Rap.  &  Lawrence's  Law 
Diet.  The  supreme  court  of  the  United  States  has  said  that  the  power 
to  hear  and  determine  a  cause  is  jurisdiction.  6  Pet.  709.  Chief  Jus- 
tice Sbaw  says,  speaking  in  a  criminal  case,  that  to  have  jurisdiction  is 
to  have  power  to  inquire  into  the  facts,  to  apply  the  law,  and  to  declare 
the  punishment.     3  Mete.  462. 

But  jurisdiction,  in  order  to  be  complete,  must  be  of  the  person,  the 


Digitized  by 


Google 


246  The  Eastern  Kepobteb.  [Vt. 

process  and  the  subject-matter.  Carleton  v.  Taylor.  50  Vt.  220 ;  Vaughn 
V.  CoiigdoTiy  56  id.  Ill ;  Bigdow  v.  Stearns^  19  Johns.  39. 

Here  was  iarisdiction  of  the  person,  but  it  is  contended  that  there 
was  none  or  the  process  nor  of  the  subject-matter ;  and  Vaughn  v. 
Congdon  is  relied  upon  in  support  of  the  first  proposition  ;  but  it  is 
not  in  point.  There  ft  was  held  that  the  justice  had  no  jurisdiction  of 
the  process,  for  that  the  complaint,  being  void  on  its  face  under  the 
statute,  could"  not  be  entertained  by  him,  and  afforded  no  authority  for 
issuing  a  warrant  upon  it.  But  here  the  writ  was  not  void  on  its  face 
nor  omerwise,  and  the  justice  had  power  to  entertain  it,  and  the  officer 
to  serve  it. 

Here  was  also  jurisdiction  of  the  subject-matter.  Power  to  adjudge 
concerning  the  general  question  involved  in  an  action  is  jurisdiction  of 
the  subject-matter  thereof ;  and  it  does  not  depend  upon  the  state  of 
facts  disclosed  in  the  particular  case,  nor  upon  the  existence  of  a  good 
cause  of  action  in  the  plaintiff.  Hunt  v.  Hunt^  72  N.  T.  217.  This 
is  well  illustrated  by  Oroenvelt  v.  BurweU^  1  Ld.  Eaym.  454.  There 
the  defendants,  as  censors  of  a  college  of  physicians,  had  imposed  pun- 
ishment on  the  plaintiff  for  what  they  adjudged  was  malpractice  by 
him.  He  brought  his  action,  to  which  they  pleaded  the  charter  of  the 
college,  giving  them  power  to  make  by-laws  for  the  government  of  ill 
practitioners  of  medicine  in  London,  and  to  overlook  them  and  examine 
their  medicines  and  prescriptions,  and  to  punish  malpractice' by  fine  and 
imprisonment;  and  it  was  held  that  the  defendants  had  ^^jurisdiction 
over  the  person  of  the  plaintiff,  inasmuch  as  he  practiced  medicine  in 
London,"  and  over  the  subject-matter,  to-wit,  "the  unskillful  adminis- 
tration of  physic." 

Howell  V.  JUiUs,  56  N.  Y.  226,  was  an  action  for  partition,  and  it 
was  objected  to  the  jurisdiction  of  the  court  below  that  the  petition 
did  not  show  that  the  plaintiff  was  entitled  to  bring  the  action,  nor  state 
sufficient  facts  to  authorize  the  court  to  entertain  it ;  but  it  was  held, 
that  inasmuch  as  the  court  had  jurisdiction  of  the  parties  and  the  sub- 
ject-matter, error  could  be  corrected  only  on  exceptions  properly  taken. 

In  Cromwell  v.  EvU^  97  N.  Y.  209,  it  was  held  that  such  defects 
were  not  jurisdictional,  and  that,  the  court  having  jurisdiction  of  the 
parties  and  the  subject-matter,  relief  from  an  erroneous  decree  must  be 
sought  by  appeal.     See,  also,  Ec  parte  Bigelow^  113  U.  8.  328. 

Applying  these  principles  to  this  case,  it  is  easy  of  solution.  The 
justice  had  jurisdiction  of  the  subject-matter  of  the  action  and  the 
parties,  but  rendered  an  erroneous  judgment,  as  the  declaration  showed 
that  the  plaintiff  had  no  cause  of  action ;  the  only  remedy,  therefore, 
that  the  defendant  could  have  was  by  appeal,  and  that  was  denied  him 
by  statute. 

Judgment  reversed,  demurrer  sustained,  complaint  adjudged  in- 
sufficient, and  judgment  for  the  defendant  to  recover  his  costs. 

[See  32  Alb.  L.  J.  124,  145  ;  Muldoanv,  Mickey,  103  Penn.  St.  110  ;  S.  C,  49  Am. 
Rep.  117.] 
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Adams  v.  Dutton. 

May,  1885. 

Surety— DracHARGB  of— Surbender  of  Security  by  Creditor. 

The  orators  were  sureties  on  a  note,  and  the  defendant  the  payee.  The  prin- 
cipal attempted  to  induce  the  payee  to  accept  his  own  note  secured  by  a  mortga^ 
on  a  lot  of  land  owned  by  him  in  lieu  of  his  note  with  said  sureties  ;  and  the  payee 
took  the  mortfi^a^  into  his  possession,  and  agreed  to  exchange,  if  on  examination 
he  should  find  tne  title  clear  of  incumbrance.  On  being  informed  by  the  town 
clerk  that  there  was  an  undischarged  mortgage  on  the  land  ne  refused  to  exchange, 
and  returned  the  mortgage  to  the  piincipid,  although  the  surety  requested  mm 
to  hold  it.  It  turned  out  afterward  that  tne  land  was  clear.  A  bill  having  been 
brought  to  restrain  the  payee  from  collecting  the  note,  ?iM,  that  the  rule,  that 
the  voluntary  surrender  by  a  creditor  of  security  pledged  by  the  principal  for 
the  debt  discharges  the  surety,  did  not  apply,  and  that  the  bill  was  rightly  dis- 
missed. 

Bill  in  equity  praying  that  the  defendant  be  restrained  from  collect- 
ing  a  promissory  note.  Heard  on  a  master's  report,  March  term,  1884, 
Bui  dismissed. 

It  appeared  that  the  defendant  was  the  owner  of  a  $200  note,  signed 
by  one  Orson  Kimball  as  principal  and  the  orators  as  sureties.  The 
master  found,  "  that  the  orators  and  Orson  Kimball  entered  into  some 
kind  of  an  arrangement  in  relation  to  their  business  matters,  a  part  of 
which  was  that  tne  said  Orson  should  mortgage  a  lot  of  land  he  owned 
in  Johnson,  Vt.,  to  the  defendant  and  take  up  the  $200  note  in  ques- 
tion and  surrender  the  same  to  the  orators.  At  this  time  the  defendant 
held  another  note  against  the  said  Orson  of  about  $30,  which  was 
nearly  outlawed.  The  defendant  was  not  a  party  to  and  had  no  knowl- 
edge of  the  arrangement  aforesaid.  On  the  23d  or  24th  day  of  Novem- 
ber, 1880,  Orson  Kimball,  without  any  previous  notice,  came  to 
the  defendant's  house  in  Calais  aforesaid  and  brought  a  mortgage  of  the 
Johnson  land  and  a  note  secured  thereby  of  $250,  and  wanted  the  de- 
fendant to  take  this  note  and  mortgage  and  deliver  up  to  him  the  $30 
note  and  the  $200  note  in  question.  The  defendant  informed  Orson 
that  if  the  Johnson  land  was  free  and  clear  from  incumbrance  he  would 
take  it ;  otherwise  he  would  not.  Then  the  said  Orson  gave  the  de- 
fendant the  money  to  pay  for  recording,  and  asked  him  to  send  the 
mortgage  to  the  town  clerk  of  Johnson,  and  have  him  examine  the 
title  and  write  the  defendant.  This  the  defendant  did.  Meanwhile 
the  defendant  held  all  the  papers  to  await  the  answer  of  the  town  clerk 
aforesaid.  The  defendant  received  in  due  course  of  mail  an  answer 
from  the  town  clerk  of  Johnson,  dated  December  8,  1880,  inclosing 
the  mortgage  deed  duly  recorded,  from  which  communication  the  de- 
fendant learned  there  was  an  undischarged  mortgage  on  the  premises 
prior  to  the  mortgage  to  him.  (This  letter  is  returned  herewith  and 
marked  defendant's  Exhibit  No.  1.)  On  the  25th  day  of  December, 
1830,  said  Orson  was  again  at  defendant's  house,  and  the  defendant, 
not  having  seen  him  since  the  papers  were  left  with  him,  then  showed 
him  Exhibit  No.  1  aforesaid,  and  informed  him  he  could  not  and  should 
not  accept  the  mortgage  for  the  other  note,  and  requested  him  to  take 
them  back ;  but  Orson  desired  to  have  them  remain  in  defendant's 
hands  for  a  time  and  see  if  the  old  mortgage  could  not  be  discharged 
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and  the  arranffement  carried  out.  The  defendant  consented  to  retain 
the  papers  subject  to  the  call  of  the  said  Orson,  the  defendant  having 
no  interest  in  them ;  and  they  called  two  witnesses,  to  whom  the  whole 
circumstances  were  explained,  that  the  notes  represented  but  one  in- 
debtedness, and  that  if  the  incumbrance  was  removed  the  defendant 
was  to  take  the  $250  note  and  mortgage  and  give  up  the  others ;  mean- 
while the  defendant  had  no  interest  in  the  note  and  mortgage  aforesaid. 
The  orator  Kimball  at  some  time  after  this,  inquired  of  Orson  as  to  the 
$200  note  being  given  up  in  accordance  with  the  arrangement,  and  was 
informed  by  Orson  of  the  reasons  aforesaid  why  defendant  would  not 
accept  the  notes  and  mortgage  and  give  up  the  $200  note. 

"jThe  last  day  of  March,  1881,  the  orator  Kimball  called  at  the  de- 
fendant's house  and  at  that  time  saw  the  letter  (defendant's  Exhibit 
No.  1),  and  afterward  went  to  a  neighbor  of  defendant,  one  Albert 
George,  and  in  Mr.  George's  presence  the  defendant  told  Daniel  that 
he  did  not  hold  or  own  the  Johnson  mortgage  or  have  any  thing  to  do 
with  it,  and  gave  the  reasons  and  told  him  of  the  arrangement  with 
Orson  aforesaid. 

"  One  Jennings  had  a  mortgage  on  the  home  farm  of  Orson  Kim- 
ball, and  the  orators  were  desirous  of  having  the  mortgage  foreclosed. 
On  or  about  the  13th  day  of  August,  1881,  the  orator  Kimball  and  a 
son  of  the  orator  Adams  came  to  Montpelier  to  consult  counsel  and  to 
have  the  foreclosure  of  the  Jennings  mortgage  set  in  motion.  They 
saw  the  defendant  that  day  on  the  street,  and  in  the  presence  of  Adams, 
Kimball  inquired  of  defendant  whether  he  had  the  Johnson  mortgage, 
and  the  defendant  informing  him  it  was  still  in  his  possession,  tne 
orator  Kimball  said  to  defendant :  *  You  keep  that  Johnson  mortgage 
for  us.'  The  defendant  answered  that  '  the  mortgage  is  not  mine,  and 
when  Orson  demands  it  he  will  have  it'  Kimball  then  said  that  his 
counsel  told  him  to  tell  the  defendant  to  keep  that  mortgage  for  the 
orators."     .     .     . 

"  I  find  the  old  mortgage  on  the  Johnson  land  was  paid  in  full, 
though  not  discharged  oi  record  ;  and  that  it  was  good  security  for  the 
amount  of  the  orators'  claim  against  Orson  Kimball  on  the  $200  note, 
if  they  had  to  pay  it.  But  the  defendant  had  no  knowledge  of  this 
fact  of  payment  of  the  mortgage  aforesaid.  I  do  not  find  that  the  de- 
fendant has  in  any  way  hindered  or  impeded  the  orators  in  the  matter 
of  the  Johnson  land  except  as  heretofore  stated ;  but  I  do  find  that  the 
orators  had  knowledge  soon  after  Christmas,  1880,  that  the  defendant 
had  refused  to  accept  the  mortgage  of  the  land  aforesaid,  and  could 
have  secured  any  debt  against  the  said  Orson  Kimball  to  the  extent  of 
bis  interest  in  that  land,  up  to  the  time  he  mortgaged  it  to  Mrs.  Morill" 
[August  17,  1881]. 

It  further  appeared  that  the  said  Orson  in  October,  1881,  secured 
the  defendant  for  the  $50  in  the  $250  note,  and  the  defendant  dis- 
charged the  mortgage  and  sent  it  with  the  $250  note  to  said  Orson  ; 
that  defendant  knew  the  omtors  wanted  the  security  on  the  Johnson 
land,  and  that  said  Orson  was  insolvent;  that  the  defendant  had  com- 
menced a  suit  on  the  $200  note  against  the  orators ;  and  that  said  suit 
was  enjoined  by  this  proceeding. 
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\  Lamson,  for  defendant, 
oiind,  but  the  facts  do  not  brinj 
never  held  the  mortgage  on  the 

00  note.     There  never  was  anj 

1  that  he  should  so  hold  it,  bnl 
ip  said  note,  which  he  never  did 
ht,  and  it  is  affirmed,  and  cause 


'  PENNSYL  YANIA. 

ERN  Railroad  Co.  v,  Sanderson 

1885. 

EASE  OR  A  Conveyance  —Taxes. 
[  grants  the  right  to  take  all  the  con 
bligates  himself  to  mine  and  remove  al 
;r  ton  each  month  for  all  coal  mined,  no 

and  paid  for  every  year,  the  contract  t< 
tract  is  mined,  and  the  rights,  covenant 

parties,  their  executors,  administrators 
lale  of  the  coal,  and  the  grantee  is  liabh 

i  the  deed  a  lease,  and  themselves  lesso: 
3  of  non-payment  of  the  "  royalty"  th< 
s,  or  at  his  option  the  right  to  forfeit  th< 
I,  nor  for  a  term  of  years,  nor  for  life. 
-and  April  3, 1868  —  P.  L.  369  —  relative 
leases  for  a  term  of  years,  but  not  to  sucl 

izeme  county.  Case  stated,  ii 
md  Western  Railroad  Companj 
Janderson  ei  al.  were  defendants 
ts  appeared:  On  May  10,  1875 
certain  tract  of  coal  lands,  enterec 

John  Jermyn,  which  was  in  sub 
the  first  part  do  hereby  lease  untc 

beneath  the  surface  of  a  certair 
and  twenty-four  acres,"  described 
ise  aforesaid  the  said  John  Jcrmyi 
assigns,  that  he  will  mine  and  re 
lath  the  surface  of  said  tract,  ii 

for."  He  covenants  to  mine  an( 
isand  tons  yearly  as  a  minim un 
r  if  not  mined.     Tiie  maximun 

average  to  be  mined  and  paid  fo 
ne-twelfth  of  sixty-five  tnousan( 
venty-five  cents  per  ton  of  coal 
ift  may  be  opened  for  ventila 
ilties  and  strikes  which  proven 
of  royalty  for  the  necessary  time 
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Default  of  payment  or  failure  to  mine  requisite  quantity,  or  discon- 
tinuance of  mining  for  six  consecutive  months,  may  be  taken  as  an 
abandonment  of  all  ria:hts  b}'  Jermyn  to  mine  coal.  The  right  of  dis- 
traint provided  for.  The  lease  made  perpetual  until  all  the  coal  under 
the  tract  is  mined.  The  price  to  be  paid  throughout  the  lease  —  called 
"  royalty." 

The  interest  of  Jermyn  in  said  indenture  was  duly  assigned  to  the 
plaintiffs.  The  coal  on  said  premises  was  assessed  for  taxation  to  the 
defendants,  the  amount  of  tax  for  the  year  1883  being  $165.35.  The 
defendants  refusing  to  pay  the  same,  the  plaintiffs  paid  it  under  pro- 
test. 

If  the  court  was  of  opinion  that  the  defendants  were  ultimately 
liable  for  the  payment  of  said  tax,  then  judgment  to  be  entered  for 
plaintiffs  for  the  above  sum,  with  interest  and  costs  —  otherwise  judg- 
ment for  defendants. 

The  court  entered  judgment  for  defendants,  whereupon  the  plaintiflEs 
took  this  writ  —  alleging  the  entry  of  said  judgment. 

Oeo.  R,  Bedford,  E.  P.  &  J.  V.  Darling,  and  A.  T.  d&  A.  £. 
JUcClintocky  for  plaintiffs  in  error.  George  iianderson,  Jr.,  for  de- 
fendants in  error. 

Tbunkey,  J.  These  plaintiffs  were  not  parties  in  the  case  of  San- 
derson V  City  of  Scranton,  14  W.  N.  C.  409,  and  therefore  are  not 
bound  by  the  adjudication.  The  sole  question  in  that  case  is  the  con- 
trolling one  in  this,  namely,  whether  the  deed  dated  May  10,  1875,  by 
Sanderson  and  others  to  Jermyn,  "  is  a  lease  properly  so  called,  or 
virtually  a  sale  of  the  minerals  in  place."  Notwithstanding  the  very 
able  and  ingenious  argument  of  the  plaintiffs'  counsel,  we  are  not  con- 
vinced that  there  was  error  in  the  interpretation  of  the  deed.  Nothing 
can  be  added  to  the  opinion  of  Justice  Clark  in  support  of  the  conclu- 
sion "  that  there  was  such  a  severance  of  the  surface  from  the  underlying 
strata  as  created  a  divided  ownership  in  these  distinct  portions  oi  the 
land." 

It  may  not  be  amiss  to  remark  some  of  the  points  of  the  plaintiffs^ 
argument.  At  present,  no  question  arises  respecting  the  grantors' 
security  for  the  purchase-money,  nor  of  their  power  to  subject  their 
right  under  the  deed  to  the  lien  of  a  mortgage.  Nor  is  it  a  part  of  the 
case  that  the  great  body  of  coal  lands  in  the  Commonwealth  are  held 
under  similar  instruments.  And  if  they  are  so  held,  the  real  question 
remains  as  to  the  nature  of  the  estate  vested  in  the  grantees. 

In  this  instrument,  the  operative  word  of  the  grant  is  "  lease,"  which 
signifies  to  grant  the  temporary  possession  of  the  subject,  but  in  another 
part  it  is  provided  how  long  that  possession  shall  continue.  "  In  con- 
sideration of  the  grant  or  lease  aforesaid,"  the  grantee  or  lessee  agrees 
to  pay  a  certain  sum  per  ton,  the  mode  of  ascertaining  the  number  of 
tons,  the  times  of  making  payment,  and  the  minimum  quantity  to  be 
paid  for  annually,  are  well  defined.  The  money  to  be  paid  is  called 
"  payment,"  "  price  or  royalty,"  and  "  royalty,"  but  the  meaning  would 
be  the  same  were  the  price  to  be  paid  for  the  coal  called  "  rent."  The 
stipulated  remedies  in  case  of  default  in  payment  are  consistent  with 
either  a  sale  or  lease,  but  were  the  instrument  a  lease,  some  of  them 
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would  exist  if  not  therein  expressed.  When  the  parties  omit  to  name 
a  term,  do  not  create  a  lease  at  will,  nor  a  lease  for  life,  though  much 
of  their  contract  is  expressed  in  words  peculiar  to  a  lease,  the  whole 
instrument  must  be  taken  into  view  to  ascertain  the  intent.  Where  it 
is  clear  that  the  owner  of  a  tract  of  land  grants  the  right  to  take  all  the 
coal  beneath  the  surface,  and  the  grantee  obligates  himself  to  mine  and 
remove  all  said  coal  and  to  pay  a  certain  price  per  ton  each  month  for 
all  coal  mined,  not  less  than  a  nam^d  quantity  to  be  mined  and  paid  for 
every  year,  the  contract  to  be  binding  until  all  the  coal  under  the  tract 
is  mined,  and  the  rights,  covenants  and  obligations  are  made  binding 
on  the  parties,  their  neirs  and  assigns,  and  executors  or  administrators, 
there  is  an  actual  sale  of  the  coal.  It  is  none  the  less  a  sale,  if  the 
parties  called  the  deed  a  lease  and  styled  themselves  lessor  and  lessee, 
and  contracted  that  in  case  of  non-payment  of  the  "  royalty  "  the  grantor 
should  have  the  right  of  distress,  or  at  his  option  the  right  to  forfeit  the 
grant.  A  deed  on  such  terms  is  not  a  lease  at  will,  nor  for  a  term  of 
years,  nor  for  life.  It  cannot  be  limited  to  the  life  of  the  grantee,  for 
should  all  the  coal  not  b€i  mined  at  the  time  of  his  death,  his  rights 
and  obligations  do  not  die  with  him. 

Leases  are  generally  for  a  term .  of  years.  If  for  a  long  term,  as  a 
hundred  years,  though  of  greater  value  than  if  for  the  life  of  the  gran- 
tee, the  estate  is  inferior.  The  entire  body  of  coal  under  a  tract  of 
laud  may  be  embraced  in  a  lease,  and  the  term  bo  so  long  that  in  all 
probability  the  lessee  will  mine  the  whole  of  the  coal.  Yet  a  term  of 
years  is  a  chattel,  a  transient  interest  in  the  land.  A  lease  for  the  life 
of  the  lessee  vests  in  him  a  freehold.  A  lease  of  a  mine,  whether 
for  a  term  of  years  or  for  life,  implies  the  possibility,  if  not  the  proba- 
bility, of  its  reversion.  That  the  mineral  may  be  partly  or  wholly 
exhausted  before  the  end  of  the  term  is  a  result  involved  in  the  con- 
tract. It  is  not  pretended  that  the  instrument  in  question  is  a  lease 
for  life.  No  particular  period  is  named  for  the  duration  of  a  tenancy. 
Then  if  it  is  a  lease,  the  tenancy  is  from  year  to  year.  Such  tenancy 
is  contrary  to  the  plain  intent.  The  subject  of  the  grant  is  coal,  noth- 
ing else  save  some  necessary  incidents  for  mining,  ana  when  the  grantee 
shall  have  performed  his  covenants  there  can  be  no  reversion. 

It  may  have  been  believed,  as  the  plaintiffs  allege,  that  instruments  of 
this  character,  by  settled  construction,  are  mere  leases,  but  we  have 
not  been  advised  of  the  authority  settling  such  construction.  In  sup- 
port of  this  allegation  it  is  said  that  these  instruments  have  been  recog- 
nized as  leases  in  the  body  of  our  statutes,  and  reference  is  made  to 
the  act  of  April  27,  1855  —  Pub.  Laws,  369,  and  its  supplement  of 
April  3,  1868  —  Pub.  Laws,  369,  relative  to  the  mortgaging  of  lease- 
holds i  but  that  statute  expressly  applies  to  "  every  lessee  for  a  term 
of  years."  It  embraces  no  lease  that  vests  a  freehold.  Nor  an  abso- 
lute ^rant  of  the  whole  body  of  mineral.  Again,  it  is  averred  that 
judicial  recognition  of  such  instruments  as  leases  has  been  distinct  and 
emphatic,  and  reference  is  made  to  Miners*  Bank  v.  Seiner^  49  Penn. 
St.  452 ;  Effinger  v.  Lewis,  32  id.  367 :  Offerman  v.  Sta7\  2  id. 
294 ;  Oriffin  v.  Fellows,  81*  id.  114 ;  OremougKs  Appeal,  9  id.  18 ; 
Trovit  V.  McDonald,  83  id.  144 ;  and  Winton's  Appeal,  97  id.  385. 
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Each  of  the  first  four  of  these  c 
for  a  term  of  years,  GreenougKs  1 
[)ne  month's  notice  by  either  party 
Qo  question  was  made  respecting  tli 
report  does  not  show  that  it  was  n 
ieera  to  have  no  bearing  upon  the 
ment  in  hand.  They  recognize  the 
of  a  mine;  here  the  defendants  den 

In  Sanderson  v.  City  of  Scranto 
of  land  to  lease  all  the  coal  under  t 
it  alleged  that  in  Scranton  v.  Phill 
naent  was  not  a  lease,  but  the  remai 
to,  as  evidencing  that  it  was  deemec 
of  Stoughton^a  Appeal^  88  Penn.  S 
each  was  for  a  term  of  years  of  lac 
mining  oil.  It  was  held  that  th( 
approval  of  the  orphans'  court,  had 
ward  for  mining  purposes,  as  in  effe 
the  carpus  of  the  ward's  estate.  C 
eriy  approved,  was  held  valid.  T 
been  uniforcnly  recognized  by  the  co 
is  a  marked  difference  between  a  chf 
by  leases  are  not  all  of  the  same  m 
deed  the  ownership  of  the  mineral 
grantee,  he  is  entitled  to  the  benefit 
dent  to  its  ownership. 

It  is  contended  tliat  even  if  tl 
the  provision  in  the  deed  relative  t< 
that  the  grantors  shall  pay  the  taxe 
say  that  at  the  time  of  the  executic 
npon  the  coal  itself  when  mined,  an 
was  not  authorized  to  deduct  such 
explains  why  the  provision  was  ii 
parties  had  no  thought  that  unmii 
separate  from  the  surface.  Their  : 
language  in  the  deed.  They  mean 
to  covenants  usually  inserted  in  leas 
ance,  had  they  intended  to  create  a 
have  limited  the  estate  to  a  '*  deteri 
lessee  for  years  is  called  a  term, 
determined,  for  every  such  estate  n 
certain  end."  W  here  the  subject  a 
mining  and  removing  of  the  enti 
grantee  and  his  heirs  until  it  shall 
with  his  covenants,  how  can  it  be 
ean  be  more  uncertain  than  the  date 
What  greater  estate  in  the  mineral 
land  can  a  man  have  than  the  rij 
to  mine  and  remove  the  whole  o 
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of  the  purchase-money, 
(tate. 
r  implied  covenant  obli- 

on  the  coal  as  land,  the 


LADCS  AOAINST   DBCEDENT*8 

ed  in  orphans'  court,  yet  said 
At  ate  bj  analogy  ;  and  where 
debt  of  the  decedent,  for  six 
itatute  will  be  so  applied  and 

established  at  the  decedent's 

.  360,  and  McCandUss'  Estate, 
with  this  decision. 

C8,  executors  of  William 
K)urtof  Montour  county. 
Scarlet  and  William  J. 


'ks  in  1877,  the  note  in 
imitations.  Letters  testa- 
August  29,  1877,  which 
,  188:1:,  Peter  Baldy,  sur- 
esented  to  the  orphans' 

he  claimed  to  be  a  cred- 
3n  to  compel  the  execu- 
unt.  The  citation  was 
id  partial  account  of  the 
gust  15,  18S4,  sliowing  a 
r  payment  of  debts,  of 
d  account,  had  been  paid 
)f  the  will.     The  account 

in  controversy  was  pre- 
e  of  William  Yorks  for 
'  the  note  had  matured, 
3  time  of  the  granting  of 
e  the  executora  appear  to 
ae,  18S4,  when  attention 
Diehl,  deceased,  who  was 

the  note  in  controversy 
las  been  repeatedly  held, 
the  orphans'  court.  The 
ntock^s  Appeal^  29  Penn. 
►oth  cases,  and  those  which 


Digitized  by 


Google 


•254  The  Eastebn  Kbpobteb.  [Peon. 

have  followed  in  the  same  order,  proceed  npon  the  ground  of  expresg 
trust.     It  was  said  by  Black,  J.,  in  McVlintock^s  Appeal :    "  The 
right  which  a  creditor  has  to  his  just  proportion  of  tlie  projjerty  which 
his  deceased  debtor  dies  possessed  of,  vests  at  the  instant  of  his  death. 
Before  his  death  he  had   but  a  right  of  action  ;  afterward  he  has  an 
interest  in  the  goods  which  the  debtor  left  behind  ;  precisely  such  an 
interest  as  the  next  of  kin  would  have  if  no  debts  existed.     The  onl^ 
reason  why  each  one  may  not  immediately  take  what  belongs  to  him,, 
is  because  it  is  impracticable  to  make  a  just  distribution  without  some 
delay.     The  law  therefore,  takes  the  goods  of  a  decedent  into  its 
custody  and  bids  the  claimants  to  wait  until  their  rights  can  be  ascer- 
tained.    An  officer  of  the  law  commits  them  to  the  care  of  an  admin- 
istrator upon  the  express  trust,  and  with  a  solemn  injunction  to  give 
each  his  auo.     The  creditor  need  not  bring  suit;  the  assets  applicable 
to  his  debt  are  already  in  the  hands  of  a  legal  officer  whose  duty  to  pay 
it  over  will  be  enforced  by  the  proper  authorities  without  an  action. 
All  that  he  is  required  to  do  is  to  make  known  his  claim  within  a  given 
time.     Of  course  the  trust  of  the  administrator  is  for  the  use  of  all  the 
creditors  whose  debts  are  subsisting  and  valid  in  law  and  equity  at  the 
time  of  the  decedent's  death.     He  nas  no  right  to  give  one  a  prefer- 
ence over  another.     The  assets  belong  to  all,  and  he  must  pay  all  if 
there  be  enough  to  reach.     In  case  of  deficiency,  the  loss  is  to  be  equally 
borne.     He  cannot  object  to  a  claim  which  was  good  when  he  accepted 
the  trust,  on  the  ground  that  it  has  since  reached  an  age  greater  than 
six  years. 

Mr.  Justice  Williams,  in  McCa/ndless^  Estatey  has  tersely  stated  the 
reason  of  the  rule  as  follows :  "  But  to  exempt  the  trust  from  the 
operation  of  the  statute,  it  must  be  direct  and  exclusively  cognizable  in 
a  court  of  equity,  and  the  question  must  arise  between  the  trustee  and 
the  cestui  que  trust.  Lyo7i  v.  Marclay^  1  Watts,  271 ;  Zacharids  v. 
Zachariasy  23  Penn.  St.  452 ;  KeUer  v.  Rhoads,  39  id.  520 ;  Barton 
V.  DickenSy  48  id.  522.  And  this  is  precisely  the  clmracter  of  the 
trust  which  the  law  creates  and  establishes  between  the  personal  repre- 
sentatives of  a  decedent  and  his  creditors." 

Speaking  for  myself  I  regret  that  the  rule  as  applicable  to  strict, 
technical  trusts,  the  execution  of  which  are  exclusively  with  the  con- 
science of  a  chancellor,  should  ever  have  been  applied  without  qualifi- 
cation to  executors  and  administrators.  I  can  understand  that  in  a 
technical  trust,  cognizable  exclusively  in  equitv,  a  chancellor  would 
never  permit  the  plea  of  the  statute,  or  any  analogy  to  it,  in  a  contest 
between  a  trustee  and  his  cestui  que  trust.  But  in 'the  orphans'  court 
the  contest  is  not,  as  the  cases  above  cited  assume,  exclusively  between 
the  creditor  and  the  trustee.  Back  of  both  are  the  next  oi  kin,  who 
are  entitled  to  the  estate  after  creditors  are  paid,  and  who  are  vitally 
interested  in  defeating  stale  claims.  And  in  an  action  at  law,  legatees 
or  the  next  of  kin  may  plead  the  statute  although  the  administrator 
should  refuse  to  do  so.  Kitterai  Estate^  17  Penn.  St.,  416 ; 
Hock's  Appeal,  21  id.  280 ;  Bitter's  Appeal,  23  id.  95.  The 
administration  of  estates  in  Pennsylvania  is  a  legal,  not  an  equitable 
system.     It  is  vested  upon  estate  law,  and  is  a  matter  with  which  the 
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<x)n8cience  of  a  chancellor  has  nothing  wliatever  to  do.  The  trusts 
protected  from  the  statute  as  before  observed  are  technical  trusts,  with 
which  the  law  had  no  concern,  and  which  are  cognizable  exclusively 
in  chancery.  A  creditor  of  an  estate  may  proceed  at  law  and  is  not 
necessarily  obliged  to  resort  to  the  chancellor. 

No  fault  is  found  with  the  rule  laid  down  in  the  cases  referred  to  if 
it  had  been  properly  qualified.  An  executor  or  administrator  is  cer- 
tainly a  trustee.  We  may  concede  that  when  the  creditor  has  e«tab- 
lished  his  claim  against  the  estate  it  cannot  be  defeated  by  the  statute 
or  any  analogy  to  it.  He  then  has  seated  his  claim  upon  the  trust  and 
may  saccessiully  invoke  the  rule  in  chancery.  But  tne  question  which 
has  been  left  open  in  McCliniocKa  Appeal^  and  other  cases  is,  when 
mast  he  present  and  establish  his  claim  ?  When  I  say  the  question 
which  has  been  left  open  I  mean  the  question  which  has  been  left  unde- 
cided, not  to  the  reasoning  of  those  cases.  In  McClintock^a  Appeal^ 
the  claim  was  made  within  six  years  from  the  death  of  decedent.  In 
McCandless^  Estate  over  six  years  have  expired  since  the  death  of  the 
decedent,  but  during  nearly  all  of  that  time  there  has  been  no  executor 
or  administrator  who  could  have  been  sued.  In  the  case  in  hand  over 
four  years  of  the  statute  had  run  when  the  decedent  died.  Grant  that 
under  the  authorities  cited,  his  death  stopped  the  running  of  the  statute 
80  far  as  the  orphans'  court  is  concerned.  We  will  not  question  this  now 
because  it  has  been  decided.  But  is  there  to  be  no  limit  to  the  demand 
against  a  dead  man's  estate  ?  This  claim  is  not  presented  until  nearly 
seven  years  after  the  letters  testamentary  were  taken  out.  If  it  may 
be  presented  seven  years  it  may  be  presented  seventeen  years  there- 
after. In  the  mean  time  estates  are  settled,  and  the  assets  distributed 
to  those  entitled  thereto.  It  is  no  answer  to  say  that  a  refunding  bond 
protects  the  executor  in  case  debts  are  subsequently  proved  against  the 
estate.  The  distributees  are  entitled  to  some  protection ;  at  least  to 
some  consideration.  They  may  have  spent  the  money  or  acquired  more 
expensive  habits  of  living,  and  it  would  be  unjust  and  cruel  to  oblige 
them  to  refund  after  a  long  series  of  years  to  pay  a  claim  of  the  exist- 
ence of  which  the  holder  never  informed  the  executors  until  more 
than  six  years  after  the  date  of  his  letters  testamentary.  There  is 
nothing  in  the  law  by  which  estates  are  administered  in  rennsylvania 
which  contemplates  such  a  state  of  things  as  this.  On  the  contrary  it  all 
looks  to  a  prompt  settlement  of  estates.  The  nineteenth  section  of  the 
act  of  29th  March,  1832  —  Pub.  Laws,  194 — expressly  provides  that  in 
case  of  a  deficiency  of  assets  a  creditor  who  has  not  exhibited  his 
account  to  the  executor  or  administrator  within  twelve  months  after 
public  notice  to,  shall  not  be  entitled  to  any  dividend  of  the  remaining 
assets.  Under  this  act  it  has  been  held  that  a  creditor  who  does  not 
claim  before  the  filing  of  the  auditor's  report  is  to  late.  MitcheWs 
&tate,  2  Watts,  87.    And  see  Stever^s  Appeal,  3  W.  &  S.  154. 

The  title  of  the  creditor  to  be  let  in  upon  the  trust  depends  upon 
his  debt.  When  once  that  debt  is  fixed  it  attaches  to  the  trust.  The 
learned  judge  below  held  that  the  debt  was  fixed  at  the  death  of  the 
decedent.  This  ruling  may,  perhaps,  find  some  countenance  in  the 
remarks  before  quoted  of  Judge  Black's  in  McCUntoch^s  Appeal,  that 
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the  administrator  "  cannot  object  to  a  claim  which  was  good  when  he 
accepted  the  trust,  on  the  ground  that  it  has  since  reached  an  age  greater 
than  six  years."  But  how  are  we  to  say  that  this  debt,  which  was  not 
presented  to  the  executors  until  twelve  years  after  it  had  matured,  and 
nearly  seven  years  after  the  letters  testamentary  were  granted,  was  a 
good  debt  at  the  time  of  decedent's  death!  During  all  these  years 
witnesses  may  have  died,  vouchers  or  evidence  of  payment  may  have 
been  lost,  and  if  the  mere  fact  that  the  note  was  outstanding  fixes  the 
debt,  so  as  to  seal  it  on  the  trust,  there  is  little  protection  for  the  estate 
of  dead  men  ;  the  law  is  weakest  just  where  it  ought  to  be  the  strong- 
est. The  estates  of  deceased  persons  are  subjected  to  no  greater  peril 
than  stale  claims,  held  back,  perhaps,  until  all  oral  or  written  testimony 
has  been  lost.  Living  persons  are  protected  to  some  extent  from  stale 
claims ;  it  accords  with  neither  justice  nor  public  policy  to  withdraw 
all  protection  from  the  estates  of  the  dead. 

The  appellees  avoided  a  court  of  law,  because  there  the  statute  would 
have  been  a  flat  bar  to  recovery.  They  invoke  the  aid  of  the  orphans' 
court,  because  there  the  statute  cannot  be  pleaded  ;  the  practice  in  the 
orphans'  court  being  analogous  in  some  respects  to  the  practice  in  equity. 
But  equity  has  its  law  as  well  as  law  its  equity,  and  he  who  invokes  the 
equity  powers  of  that  tribunal  is  bound  by  the  principles  which  move 
courts  of  equity.  If  there  is  any  thing  upon  which  equity  looks  with 
disfavor  it  is  a  stale  claim.  On  tne  question  of  the  lapse  of  time  equity 
follows  the  analogy  of  the  statute  oi  limitations.  Todd' a  Appeal^  24: 
Penn.  St.  431 ;  neuhler^s  Heirs  v.  Buffinyton^  43  id.  278  ;  Jones  v, 
Tuherville^  2  Vesey. 

The  appellees  urged  that  the  executors  filed  no  account  until  com- 
pelled to  do  so  in  obedience  to  a  citation,  and  that  the  widow,  who  was 
one  of  the  executors,  claimed  the  estate  under  the  will ;  that  the  execu- 
tors should  have  filed  their  account  at  the  end  of  a  year  in  order  that 
creditors  could  have  come  in  upon  the  fund  ;  that  the  executors  could 
not  defeat  the  appellee's  claim  by  their  own  laches.  It  is  not  the  laches 
of  the  appellants  that  is  in  the  way  of  appellees;  it  is  their  own.  No 
one  but  a  creditor  or  other  person  interested  in  the  estate  has  a  right  to 
object  to  the  delay  in  filing  the  account.  If  there  are  no  creditors,  and 
otner  parties  in  interest  do  not  complain,  what  does  it  matter  ?  The 
appellees  cannot  complain,  because  they  never  notified  the  executors  of 
their  demand. 

That  the  widow,  as  one  of  the  executors,  appropriated  the  residuary 
estate  to  her  own  use  is  not  the  subject  of  criticism.  The  will  gave  it 
to  her,  and  in  the  absence  of  debts  or  any  notice  thereof,  she  was  enti- 
tled to  it.  An  executor  may  distribute  an  estate  to  and  among  the  per- 
sons entitled,  taking  of  course,  the  risk  of  its  being  a  proper  distribu- 
tion. In  this  case  the  widow  retained  the  residuanr  estate  after  paying 
all  known  creditors.  She  certainly  had  a  prima  facie  right  to  it.  She 
could  hold  it  as  her  own  in  equity  and  good  conscience.  She  may  have 
spent  it  or  lost  it  by  bad  investments.  If  she  is  to  be  surcharged  with 
it  now  she  may  be  unable  to  replace  it,  and  without  any  fault  of  her 
own  be  subject  to  the  possible  charge  of  embezzlement.  HLad  the 
appellees  presented  their  claim  to  the  executors,  this  could  not  have 
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happened.  A  distribution  there  would  have  been  in  the  face  of  notice, 
and  would  have  been  of  no  avail.  If  the  executors  desired  to  contest 
the  claim,  thej  could  have  filed  their  account,  and  in  this  manner  have 
compelled  the  appellees  to  come  forward  with  their  proofs  to  sustain  it. 
As  suits  are  not  brought  upon  claims  in  the  orphans'  court,  the  presen- 
tation of  the  demand  to  the  executor  or  administrator  may  be  regarded 
as  its  equivalent,  so  far  as  regards  the  status  of  the  claim. 

Our  conclusion  is  that  while  the  statute  of  limitations  may  not  be 
pleaded  in^he  orphans'  court,  yet  that  said  court  has  the  power,  in  a 
proper  case,  to  apply  the  statute  by  way  of  analogy,  and  that  where  no 
daim  is  made  xiuou  the  executors  for  six  years  after  the  time  they  have 
taken  out  their  letters  testamentary,  it  is  entirely  proper  to  so  apply  it 
We  wish  it  understood  that  our  remarks  apply  only  to  an  attempt  to 
establish  a  claim  to  seat  it  on  tiie  trust  and  not  to  an  effort  to  oefeat 
the  payment  of  a  claim  which  has  been  so  established.  As  to  the  latter 
class  of  cases  we  adhere  to  the  doctrine  of  McClintocKs  Appeal,  and 
hold  that  there  is  a  trust  which  is  beyond  the  reach  of  the  statute  or 
anyanalogy  thereto. 

This  view  of  the  case,  renders  a  discussion  of  any  of  the  other  ques- 
tions involved  unnecessary. 

The  decree  is  reversed  at  the  costs  of  the  appellees,  and  it  is  ordered 
that  distribution  be  made  in  accordance  with  this  opinion. 


Oheraw  and  Salisbubt  Baslboad  Oo.  v.  Bboadnax. 

October  5,  1885. 
Bmp  AiTD  SmppiNO  —  Qenbral  Average  Bond  —  Seaworthikbss  ov  Vessel  — 

EJVIDENCE. 

In  an  action  by  the  owner  of  a  yessel  against  a  shipper  of  merchandise  thereon, 
on  a  general  average  bond,  to  which  the  latter  is  one  of  the  parties,  the  plaintiff 
is  not  bonnd  to  prove  the  seaworthiness  of  his  vessel  as  a  condition  precedent  to 
his  recovery.  Bat  it  is  competent  for  the  defendant,  notwithstanding  the  execu- 
tion of  said  bond  and  the  subeeqaent  adjustment  of  the  losses  thereunder,  to 
show  that  the  unseaworthiness  of  the  vessel  caused  the  loss.  Proof  of  this  fact 
would  be  equivalent  to  showing  want  of  consideration  for  the  contract  contained 
in  the  bond. 

Where  a  plaintiff  considers  a  special  plea,  even  if  sustfdned,  insufficient  in  law 
to  bar  his  recovery,  he  should  demur  to  it.  If  however,  he  joins  issue  upon  it 
and  goes  to  trial  he  cannot  prevent  the  defendant's  evidence,  which  tends  to 
prove  such  issue,  from  going  to  the  jury. 

Error  to  court  of  common  pleas,  No.  4,  of  Philadelphia  county. 
ForeJOT  attachment  in  which  Broadnax  were  plaintiffs,  the  Cheraw 
and  Salisbury  Railroad  Company,  defendant,  and  the  Insurance  Ck>m- 
pany  of  the  ^tate  of  PennsTlvania,  garnishee.  The  action  was  upon 
a  general  average  bond.  The  facts  are  stated  in  the  opinion  of  the 
court. 

BispJiam  <fk  Junkm,  for  plaintiff  in  error.  Alfred  Driver,  B.  F 
CHlkeson  and  J.  Warren  Covlston,  for  defendants  in  error. 

Ollbx^  J.  This  is  an  action  upon  a  general  average  bond,  made  by 
the  defendants,  the  Cheraw  and  Salisbury  Railroad  Company,  to  the 
plaintiffs,  who  are  the  owners  of  the  schooner  ^^  MatUe  A.  HamdP 
YoL.  n.— 88 
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This  schooner  on  the  9th  of  January, 
bound  for  Charleston,  South  Caroli 
canned  goods,  paint,  putty  and  steel 
645^V^  tons,  valued  at  $38,171.56,  h 
consigned  to,  the  defendants.  From  th 
and  other  evidence  in  the  cause,  it  ap] 
whilst  in  the  prosecution  of  the  voyaj 
and  chopping  sea,  caused  the  vessel  tc 
ing  the  pumps  it  was  found  that  the  y 
rate  of  one  nundred  strokes  per  ho 
four  hundred.  It  was  deemed  unsafe  1 
due  consideration,  the  master  of  the  i 
general  benefit. 

The  cargo,  upon  the  recommendat 
was  discharged,  the  vessel  was  repain 
ceeded  on  her  voyage.  On  the  12th 
she  again  sprung  a  leak  at  the  rate  of 
which  contmuea  to  increase  ;  finding 
the  master  finally  bore  up  for  and  an 
the  13th  of  April,  and  on  the  14th 
repairs.  The  schooner  afterward  se 
arrived  safely  in  the  latter  part  of  I 
in  command  of  the  schooner  betweer 
Captain  Jarvis  between  Norfolk  and 

Upon  the  arrival  of  the  schooner  at 
delivering  thp  cargo  of  steel  rails,  had 
Ravenel,  president  of  the  company  d 
sel  thereupon  submitted  the  loss  to  J< 
losses,  named  in  the  bond,  who,  on 
general  average  adjustment,  in  evide 
the  defendants  upon  their  cargo  of  st 
amount  of  the  plaintiffs'  claim  in  this 
been  made,  the  master  of  the  vessel 
made  no  objection,  but  claimed  that  t 
which  to  pay  it.  The  defendants  af 
and  this  foreign  attachment  was  issue 
Insurance  Company  of  Pennsylvai 
the  insurance,  wnich  the  defendant  hi 
trial  the  bond  and  the  adjustment,  tO| 
expenses  incurred  at  Nortolk,  were  c 
without  objection. 

General  average  is  a  doctrine  grow 
cantile  voyage,  and  is  built  upon  t 
When  sacrifices  are  made,  either  of  1 
dinary  expenses  incurred,  or  damaj 
course  of  the  voyage,  to  save  the  who 
from  the  imj  of  the  storm,  or  othc 
which  all  the  interests  were  exposed, 
its  proportion  of  the  loss.  "Claim 
Cliffoed,  in  Hobson  v.  Lordy  92  TJ. 
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equity,  and  rest  upon  the  doctrine,  that  whatever  is  sacrificed  for  the 
common  benefit  of  the  associated  interests,  shall  be  made  good  bj  all 
the  interests  which  were  exposed  to  the  common  peril,  and  which  were 
saved  from  the  common  danger,  by  the  sacrifice ; "  the  loss,  therefore, 
falls  upon  the  ship,  the  cargo,  and  the  freight. 

So  if  a  ship  be  injured  by  a  peril  of  the  sea  and  be  obliged  to  go 
into  port  to  refit,  the  necessary  expenses  of  unloading,  warehousing  and 
reloading  the  cargo  are  properly  brought  into  general  average,  for  all 
persons  concerned  are  interested  in  the  completion  of  the  voyage. 
J^lummer  v.  Wildman^  3  M.  &  S.  482  ;  Power  v.  Whitmore^  4  id.  . 
141;  Union  Bcmk  v.  Union  Ins,  Co.^  Dudley,  Law,  171;  Abb. 
Ship.  280 ;  3  Kent  Com.  236  ;  North  American  Ins.  Co.  v.  Jones^  2 
Binney,  547. 

We  d«  not  understand  the  defendants  to  deny  that  the  various  mat- 
ters embraced  in  the  adjustment  are  proper  subjects  of  general 
average,  if  the  innavigability  of  the  vessel,  in  fact,  resulted  from  the 
perils  of  the  sea ;  their  contention  is,  that  the  vessel  was  unsea worthy 
at  the  commencement  of  the  voyage,  and  the  several  assignments  of 
error  relate  in  part  to  the  exclusion  of  evidence  tending  to  establish 
that  fact,  and,  in  part,  to  the  refusal  of  the  court  to  instruct  the  jury 
that  the  plaintifiE  could  not  recover  under  the  pleadings,  until  the 
seaworthiness  of  the  vessel  was  first  established. 

It  is  a  general  rule  that  where  a  jettison  is  rendered  necessary,  or 
extraordinary  expense  is  incurred  by  the  original  unseaworthiness  of 
the  ship,  or  the  negligence  or  faulty  conduct  of  the  master  or  crew,  the 
owner  of  the  ship  is  responsible  for  the  entire  loss,  not  merely  for  his 
share  of  it  as  a  general  average.  Lowndes  Gen.  Av.  38.  But  it  is 
a  well-settled  principle  that  seaworthiness  of  the  ship  is  not  a  condi- 
tion precedent  to  the  shipj^ers'  liability  for  general  average,  although  if 
the  loss  was  caused  by  it,  that  would  constitute  a  good  defense.  Scnloss 
V.  Seriotj  14  C.  B.  (N.  8.)  59.  Under  a  marine  policy  on  ship,  freight, 
or  eargo,  the  fitness  of  the  vessel  for  service,  in  the  absence  of  any 
contrary  provision,  may  be  an  implied  condition,  but  in  contracts  of 
aflEreightment,  no  such  condition  exists.  In  the  latter  case,  however, 
there  is,  perhaps,  an  implied  contract  on  the  part  of  the  ship-ownei^ 
that  the  sliip  is  tight  —  Abb.  Ship,  224 ;  Zym  v.  MieUs^  5  East, 
428  ;  Putnam  v.  Woody  3  Mass.  481 ;  but  that  it  is  tight,  is  the  prima 
facie  presumption  — Myers  v.  Oirard  Ins.  Co.y  26  Penn.  St.  195  ;  and  if 
it  be  not,  unless  the  loss  occurs  in  consequence  of  unseaworthiness,  the 
doctrine  of  general  average  will  apply.  The  averment  in  the  plain- 
tiff's declaration  that  the  schooner  was  staunch  and  seaworthy  was, 
under  the  implication  arising  out  of  the  contract  of  affreightment,  a 
proper  one ;  perhaps  it  was  not  essential,  but  it  did  not  require  any 
proof  in  the  nrst  instance  in  support  of  it.  There  are  affirmative  aver- 
ments, deemed  essential  in  formal  pleading,  which  stand  upon  the  pre- 
sumption of  their  truth  until  that  presumption  is  rebutted ;  for 
example,  in  an  action  for  defamation,  the  good  repute  of  the  plaintiff  is 
always  averred,  but  need  not  be  proved  until  it  is  attacked.  The  exe- 
cution of  the  bond  was  shown ;  the  adjustment  was  proven  to  have 
been  made  in  accordance  with  the  laws  and  usages  of  the  port  of  desti- 
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nation,  and  it  cannot  be  doubted  that  the  bond,  with  its  recitals  and  the 
adjustment  made  pursuant  thereto,  constituted  a  prima  fads  case  for 
the  plaintiflF.  The  court  was  richt,  we  think,  in  refusing  to  charge  the 
jury  that  the  plaintiff  was  bound  to  prove  the  seaworthiness  of  the  ves- 
sel, as  a  condition  of  his  recovery. 

feut  it  was  competent,  we  think,  for  the  defendants,  notwith- 
standing the  execution  of  the  general  average  bond,  and  the  adjustment 
and  apportionment  of  the  loss,  to  have  shown  that  the  unseaworthiness 
of  the  vessel  caused  the  extraordinary  expense  incurred  at  Norfolk. 

The  master  has  a  possessory  lien  upon  the  cargo  — Hdbson  v.  Lord^  92 
TJ.  S.  405  ;  and  he  may  either  retain  it  until  the  contribution  is  secured 
by  bond,  or  enforce  it  in  admiralty,  like  the  lien  for  freight.  OiUler  v. 
JSae^  7  How.  729 ;  Dwpont  de  JSemours  v.  Vance^  19  id.  162.  In  the 
case  of  a  general  ship,  where  there  are  many  consignees,  th«  English 
practice  is  for  the  master,  before  delivering  the  goods,  to  take  a  bond 
from  the  different  merchants  for  payment  of  their  portion  of  the  aver- 
age, when  the  same  shall  be  adjusted  —  Abb.  Ship.,  part  3,  chap.  8, 
I  17;  and  it  has  been  held  in  this  country,  that  as  the  rignt  is 
founded  in  conmiercial  usage,  the  captain  may  make  the  giving  of  the 
average  bond  a  condition  of  the  delivery.  (Me  v.  BariUtty  4  La.  130. 
But  the  obligor  might,  we  think,  set  up  want  of  consideration,  fraud, 
or  mistake  as  a  defense  to  the  payment  of  it,  as  to  the  payment  of  any 
other  bond.  If  the  loss  was  in  fact  not  occasioned  by  some  peril  of  the 
sea,  but  by  the  misconduct  of  the  master,  the  bond  could  have  no  con- 
sideration whatever  to  support  it,  and  it  would  certainly  be  competent 
to  defend  against  it  upon  tnat  ground. 

In  St/rona  v.  N,  T.  Fi/remom  Ins.  Co,^  11  Johns.  323,  it  was  declared 
to  be  the  duty  of  the  master,  in  cases  proper  for  a  general  average,  to 
cause  an  adjustment  to  be  made  upon  his  arrival  at  the  port  of  desti- 
nation, and  that  he  had  a  lien  upon  the  cargo  to  enforce  payment  of 
the  contribution. 

When  the  general  average  is  thus  fairly  settled  in  the  foreign  port, 
according  to  me  usage  and  law  of  that  port,  it  is  binding  and  conclusive 
as  to  the  items,  as  well  as  to  the  apportionment  thereof,  upon  the  various 
interests ;  though  settled  differently  from  what  it  would  have  been  in 
the  home  port.  3  Kent  Com.  244.  If,  however,  it  was  not  a  proper 
case  for  a  general  average,  and  was  a  partial  loss  only,  the  adjustment 
is  not  binding.  Lenox  v.  United  Ins.  Co.<,  3  Johns.  Cas.  178 ;  Power 
V.  Whi^m(yre,  ^  M.  &  S.  141;  3  Kent  Com.  214.  In  Cham- 
herladne  v,  Heedj  13  Me.  357,  which  was  an  action  between  the  owner 
of  the  goods  shipped  on  board  a  vessel  as  freight,  and  the  master  of 
the  vessel,  it  was  neld  that  an  adjustment  and  general  average  of  a  loss 
made  on  the  protest  and  representation  of  the  master,  did  not  preclude 
the  owner  from  showing  that  they  were  not  liable  to  contribution,  be- 
cause the  loss  was  occasioned  by  the  culpable  negligence  or  want  of 
skill  of  the  master.  The  legal  operation  and  only  effect  of  the  bond 
and  adjustment  is,  in  each  instance,  we  think,  to  nx  the  measure  of  the 
defendant's  liability,  and  secure  payment  of  the  amount,  unless  it  shall 
afterward  appear  that  it  was  not  a  case  for  general  average. 

Assuming  the  right  to  impeach  the  bond  for  want  of  consideration,. 
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the  defendant  offered  to  show  by  the  deposition  of  James  S.  Edwards, 
and  other  witnesses,  that  the  schooner  ^^JlattieA.  Ilcmd^'*  at  and  before 
the  time  of  her  departure  from  the  port  of  Philadelphia,  on  the  voyage 
described  in  the  narr,  was  nnseaworthy.  The  offer  was  in  direct 
proof  of  the  defendant's  first  special  plea.  It  may  be  that  this  plea, 
even  if  snstained  by  the  proof,  is  insuflScient  in  law  to  bar  the  plaintiff's 
recovery;  if  the  plaintiff  thought  it  insuflScient,  he  should  nave  de- 
murred, but  he  joined  issue  and  went  to  trial  upon  it,  and  he  cannot 
prevent  that  from  going  to  the  jury,  on  part  of  the  defendant,  which 
tends  to  prove  the  issue  thus  formed.  Ir  a  party  accepts  an  issue  ten- 
dered,  the  question  thus  raised  is  one  that  must  be  tried,  and  upon 
which  evidence  is  necessarily  admissible.  In  Howell  v.  MoCoy^  3 
Bawle,  ^56,  it  is  held  that  the  plaintiff  has  a  right  to  support  his  cause 
of  action  by  proof  of  the  facts  stated  in  the  declaration,  and  this  can 
only  be  prevented  by  a  demurrer,  which  admits  the  truth  of  the  facts 
as  set  forth.  The  defense,  if  any  he  has,  will  avail  the  defendant, 
when  the  whole  case  is  before  the  court  and  jury,  by  a  direction  on 
the  law,  arising  on  the  facts.  In  Moore  v.  Iiot^tony  3  S.  &  R.  176, 
Chief  Justice  Tilohman  says :  "  If  the  question  were  simply,  whether 
the  judgment  of  the  court  of  common  pleas  should  be  reversed  or 
aflirmed,  there  would  be  little  difficulty  in  deciding  it.  If  any  of  the 
rejected  evidence  was  competent,  the  judgment  cannot  stand.  A  nd  with- 
out doubt  part  of  it  was  competent,  because  it  was  in  direct  proof  of  the 
defendant's  plea,  and  therefore  admissible,  whether  it  was  matter  suffic- 
ient in  law  to  bar  the  plaintiff's  action  or  not.  If  the  plaintiff  thought 
it  insuflScient  to  bar  him  he  might  have  demurred,  but  having  joined 
issue,  he  cannot  prevent  that  from  going  to  the  jury  which  tends  to 
prove  the  issue  on  the  part  of  the  defendant."  Hankin  v.  DuncaUy 
5  Esp.  38 ;  Thompson  v.  Barclay^  27  Penn.  St.  263 ;  Philadelphia 
and  Reading  R,  R,  Co,  v.  Erwin^  89  id.  71 ;  and  Seymour  v. 
Uvhertj  92  id.  499,  are  cases  in  support  of  the  same  principle.  The 
exclusion  of  the  evidence  offered  was,  in  our  opinion,  erroneous. 
The  questions  on  cross-examination,  as  to  rotten  timbers  being  found 
in  the  vessel  at  Norfolk,  were  rightly  refused,  they  were  not  upon 
matters  proper  for  cross-examination,  and  the  answers  were  inadmis- 
sible at  that  stage  of  the  case.* 

The  first,  second  and  fourth  assignments  of  error  are  not  sustained, 
but  upon  the  third  assignment  the  judgment  must  be  reversed. 

Juagment  reversed,  and  a  venire  facias  de  novo  awarded. 


Appeal  of  the  FroEUTT  Insubanob,  Trust  and  Safe  Depostf  Com- 
PAKT,  Trustees  for  Joseph  Euths  Under  the  Will  of  Julianna 
Carman. 

October  5,  1885. 

"Will  —  When  Speaks  from  Date  —  Act  of  June  4,  1879. 

A.,  by  her  will  dated  February  21,  1881,  provided  inter  alia,  as  follows  :  "I 
give,  devise  and  beqaeath  eighty-one  shares  of  the  Provident  Life  and  Trust 
Company,  of  Philadelphia,  now  standing  in  my  name  on  the  books  of  said  com- 
pany to  "  B.,  in  trust  to  coUect  the  interest  ana  dividends,  and  apply  the  same  as 


Digitized  by 


Google 


The  Eastern  Repobteb.  [Penn. 

directed.  When  the  will  was  made,  the  par  value  of  the  shares  of  stock  be- 
queathed was  $50.  In  February,  1882,  the  trust  company  increased  tlie  par 
value  of  their  stock  to  $100,  and  thus  doubled  their  capital.  They  gave  the 
stockholders  the  privilege  of  subscribing  at  par,  for  an  amount  of  new  stock 
equal  to  their  former  holding,  the  new  certificates  for  which  were  to  be  issued 
December  15,  1883.  Under  the  terms  provided  by  the  company,  A.  took  enough 
new  stock  to  make  her  holding  on  June  2,  1882,  eighty -one  shares  of  the  new 
stock,  for  which  she  paid  in  full.  She  died  in  August,  1883,  before  the  new 
certificates  were  issued  and  without  any  change  in  her  will.  B.  claimed,  that 
under  the  act  of  June  4, 1879— P.  L.  88  —  the  will  must  be  held  to  take  effect  as 
if  written  immediately  before  A.'s  death,  and,  therefore,  that  he  was  entitled,  as 
trustee,  to  the  eighty -one  shares  of  new  stock.  Hdd,  that  the  terms  of  the 
bequest  showed  an  intention  of  the  testator  to  have  it  take  effect  as  of  the  date 
of  the  will,  and  that  B.  was,  therefore,  entitled  to  possession  of  only  forty  and  a 
half  shares  of  the  new  stock. 

The  bequest  was  not  of  the  whole  of  any  class  of  A.*s  property,  as  '*  of  all  my 
shares,'*  but  was  of  a  specified  number  of  actually  existing  shares,  "  n<Jw  stand- 
ing in  my  name  on  the  books  of  the  company,"  from  whicn  it  was  proper  to  con- 
clude that  she  intended  to  limit  the  bequest  to  the  identical  shares  she  then  had. 

The  fact  that  the  eighty-one  shares  were  afterward  changed  to  forty  and  a 
half  shares  was  immaterial.  The  question  was  not  one  of  identity  in  number, 
but  of  identity  in  the  subject  of  the  gift. 

Appeal  by  the  Fidelity  Ins.,  Trust  and  Safe  Deposit  Co.,  trustees 
for  John  Ruths,  a  grandson  and  l^tee  under  the  will  of  Julianna  B. 
Carman,  deceased,  from  a  decree  of  the  orphans'  court  of  Philadelphia, 
dismissing  exceptions  to  the  account  of  Harriet  M.  Sevems,  executrix 
of  said  decedent. 

Julianna  B.  Carman  died  on  August  18, 1883,  leaving  a  will  dated 
February  21,  1881,  in  which  she  provided  inter  alia  as  follows:  "I 
also  give  and  bequeath  eighty-one  shares  of  the  Provident  Life  and 
Trust  Company  of  Philadelphia,  now  standing  in  my  name  on  the 
books  of  said  company,  to  The  Fidelity  Insurance,  Trust  and  Safe  De- 
posit Company  of  Philadelphia,  in  trust,  to  collect  and  receive  .the  in- 
terest or  dividends  arising  from  the  aforesaid  eighty-one  shares  of  the 
Provident  Life  and  Trnst  Company,  when  due  and  payable,  and  apply 
the  same  to  the  support  and  maintenance  of  ray  grandson,  Joseph 
Ruths,  of  Philadelphia,  for  and  during  the  term  of  liis  natural  life; 
and  from  and  after  the  death  of  my  said  grandson,  Joseph  Ruths,  in 
further  trust  to  assign  and  transfer  the  aforesaid  eighty-one  shares  of 
the  Provident  Life  and  Trust  Company  of  Philadelphia,  to  my  sister 
Harriet  M.  Sevems,  formerly  Harriet  M.*  Williams,  of  Philadelphia, 
her  heirs  and  assigns  forever." 

The  par  value  of  the  stock  so  bequeathed  was  $50  per  share.  After- 
ward, in  February,  1882,  the  Provident  Life  and  Trust  Company  in- 
creased the  par  value  of  their  stock  to  $100  per  share,  and  also  increased 
their  capital  from  $500,000  to  $1,000,000.  In  order  to  raise  the  re- 
quired amount,  the  stockholders  were  given  the  privilege  of  subscribing 
at  par  for  an  amount  equal  to  their  former  holdings,  the  lirst  installment 
to  be  paid  on  March  16,  1882,  and  the  balance  at  regular  intervals  until 
December  15,  1883,  when  new  certificates  were  to  be  issued.  The 
stockholders  had  the  further  privilege  of  anticipating  these  payments 
and  receiving  interest  on  the  amounts  so  paid  at  five  per  cent  until 
December  15,  1883.  Under  this  arrangement,  Mrs.  Carman  surren- 
dered her  certificate  for  eighty-one  shares  and  received  in  return  a  new 
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ew  par  vaiae,  paying  the  extra 
ibares,  and  paid  for  them  in  full 
owner  of  eighty-one  shares  of 
ut  her  death  occurred  on  August 

were  issued,  and  without  any 
juestion  for  determination  was 
to  speak  and  take  effect  as  if  it 
the  death  of  the  testator,"  as 
.  L.  88 — or  whether  it  diould  be 
execution.  In  the  former  case, 
the  par  value  of  $100  each ;  in 
ie  par  value  of  $50  each, 
eferred  to  the  date  of  its  execu- 
tees  only  forty  and  one-half  of 

and  Trust  Company.     There- 

U  Gesty  for  appellants.     Jarnes 

ne,  1879,  §  1,  it  is  provided  that 
ference  to  the  real  estate  and 
k  and  take  effect  as  if  it  had 
death  of  the  testator,  unless  a 
will." 

)n  appears  by  the  will  of  Juli- 
ivy,  1881,  it  must  speak  and  take 
lately  before  her  death,  on  the 
o  written,  the  eighty-one  shares 
any  of  Philadelptiia,  of  the  par 
nding  in  her  name  on  the  books 
in  the  terms  of  the  bequest  to 
intrary  intention  appears  by  the 
:o  be  determined, 
was,  that  a  will  of  realty  was  con- 
which  the  testator  did  not  have  at 
^hich  ho  subsequently  acquired, 
•ess,  comprehensive  and  general 
Fest  the  intention  of  the  testator, 
ot  referable  to  the  state  of  the 
the  will,  but  was  construed  to 
tator's  death,  unless  there  were 
ntended  to  describe  the  property 
>  the  latter  date.  By  section  10 
V,  1476,  pi.  11  —  it  was  provided 
ator,  after  making  his  will,  shall 
ary  intention  be  manifest  on  the 
this  section  placed  wills  of  realtj 
i  part  only,  and  the  first  section 
referred  to,  was  enacted  to  oom- 
cted  by  the  act  of  1833. 
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The  bequest  in  the  will  of  Juliar 
it  is  of  a  particular  thin^,  specified 
constituting  the  testatrix's  estate. 
BlcLckstone  v;  Blackstone^  3  Watts, 
275  ;  Walton  v.  WaUon,  7  Johns.  ( 
these  shares  had  not  been  found,  th( 
and,  in  case  of  deficiency  of  assets, 
abatement  with  general  legacies, 
particular  thing,  in  existence  and 
testator  at  the  time  of  the  making  < 
lar  thing,  of  which  he  was  not 
possessea  at  his  death.     It  is  suffici 
guished  from  the  rest  of  the  testate 
Fontaine  v.  Tyler,  9  Price,  94 ;  Si 
2  Redf .  Wills,  133.     And  levies 
before  the  statutes  are  specific.     L 
304;  8.  C,  13  Moak's  Eng.  Rep.  ( 
not  therefore,  necessarily  decisive  c 
It  is  in  the  application  of  the  rul 
that  we  meet  with  most  difiiculty. 
to  our  attention  which  involves  a  i 
which  defines  the  different  measure 
establish  a  contrary  intention  unde 
adjudged  sufficient  before  its  passa 
was  a  decision  under  the  act  oi  183 
with  the  views  hereinafter  expres 
the  act  of  1879. 

The  common-law  rule  prevailed 
wills  act  of  1  Vict.  —  chap.  26, 1838  - 
is  identical  in  form  with  the  first  st 
several  adjudications  which  had  l 
courts  of  England  are  important,  t 
we  should  put  upon  the  latter,  the 
posed  to  have  been  in  the  mind  of 
the  English  statute  was  incorporate 

The  rule  as  to  wills  of  persona 
passage  of  the  wills  act,  was  ge 
greatly  different  from  that  used  i 
statute,  as  to  personal  bequests,  u 
put  upon  it  by  the  courts,  was  to 
of  more  decided  terms  in  the  wil 
Thus,  where,  before  the  statute,  th( 
of  some  one  genus  of  his  property 
erty  of  a  particular  kind,  as  "  all 
my  stock  '^  or  "  my  share,"  the  cou 
only  so  much  as  he  had  at  the  date 
Kay,  404  —  but,  after  the  passage 
Ooodlad  V  BumeU,  IK.  &  J.  34 
was  to  require  some  plainer  indicat 
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eathed  "  my  new  three-and-a- 
lomprieed  all  at  her  death. 
xgdale  v.  BHgga^  3  Sm.  &  G. 
bequest  were  "the  estates  of 
10  doubt,  in  the  ordinary  sense, 
to  the  date  at  which  they  are 
:  wills  is  so  much  in  the  pres- 
le  of  the  date  and  making  of 
\  enlarged  their  interpretation 
ed  that  the  will  is  to  speak  as 
tor's  death.  Even  if  the  tes- 
^hich  1  am  now  seized/  I  can 
intention  contrary  to  the  rule 

y  the  appellants  in  support  of 
nguage  by  which  the  bequests 
I  character ;  that  is  to  say,  the 
tsed  or  diminished  in  the  life- 
irvingj  4  Jur.  (N.  S.)  651,  the 

now  possess  in  the  C.  Bank," 
L.  Bank,"  and  of  "  the  money 
erward  the  testator's  property 
although  the  words  employed 
>y  the  adverb  "  now,"  the  will 
jstator's  death  when  the  in  vest- 
>ffdule  v.  Brig^Sy  supra^  the 
m  seized ;  in  Ldford  v.  Keck^ 
I  am  seized  or  entitled  in  fee- 

1  Eq.  695,  "  my  shares  in  the 
r.  Wagstaf,  L.  R.,  8  Eq.  229, 
jhares,  and  any  other  property 
Brown,  7  Ch.  Div.  431,  "  all 
nents  situate  in  the  parish  of 
son,  L.  R,  20  Eq.  304 ,  S.  0., 
in  the  Midland  Kailway  Com- 
V.  428;  S.  C,  23  Moak's  Eng. 

claims  in  respect  of  certain 
y  due  from  him  ; "  in  Ruaaell 

share  and  interest  in  a  cer- 
n  the  real  and  personal  estate 
and  in  the  partnership  debts, 
ht  be  entitled  at  his  decease ; " 
holds  situate,"  etc.,  etc. 
58  have,  upon  the  same  general 
ct,  been  construed  to  have  ref- 

licable  to  the  question  under 
ualifying  word  *'  now  "  serves 
matter  of  a  bequest,  as  In  re 
some  the  subsequently-acquired 
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estate  was  an  outstanding  or  reversionary  interest,  or  a  renewal  of  a 
leasehold,  in  the  property  comprised  in  a  devise,  as  in  Saxtan  v.  Saaston^ 
13  Oh.  Div.  359 ;  Miles  v.  Miles,  L.  R,  1  Eq.  462 ;  Castle  v.  i^(w?,L.  R., 
11  id.  542 ;  Oarrison  v.  Gai^ison,  29  N.  J.  L.  164,  and  Struthers  v. 
Struthers,  5  W.  R.  809.  To  all  cases  of  this  character  this  construe- 
tion  of  the  act  has  without  doubt  been  uniformly  applied ;  indeed  it 
,  would  appear  tliat  they  were  in  the  contemplation  of  the  law-making 
power  when  the  wills  act  was  passed.  "  The  applicability  of  the  new 
enactment  to  the  case  of  a  renewed  lease,"  says  Mr.  Jarman,  in  his 
treatise  on  Wills,  page  606,  '^  cannot  be  questioned,  and  its  applica- 
tion has  been  extended  to  cases  where,  after  making  his  will  disposing 
of  the  demised  property,  the  lessee  has  bought  the  reversion  in  fee ; 
the  newly-acquired  interest  passes  by  the  will,  notwithstanding  a  refer- 
ence (commonly  found  in  such  cases)  to  the  term  for  which  the  property 
is  at  the  time  held ;  this  being  considered  only  a  mode  of  descnbing 
the  property,  and  not  as  equivalent  to  saying,  "  I  give  my  present 
interest  and  nothing  else."  The  same  principle  has  been  applied  to  a 
devise  of  land.  Thus  in  Slrevens  v.  Bayley,  L.  R.,  8  Ir.  410, 
where  the  testatrix  devised  to  the  plaintiff  "the  lands  of  Curra- 
more,"  and  devised  all  the  residue  of  her  real  estate  to  the  defendant. 
The  town  land  of  Curramore  had  originally  been  held  in  undivided 
moieties,  and  there  had  been  a  partition  under  which  the  testatrix  was, 
at  the  date  of  her  will,  entitled  to  one  portion  in  severalty  ;  and  after 
the  date  of  her  will  she  purchased  the  other  portion.  It  was  held  that 
the  whole  town  land  passed  to  the  plaintiff.  Monahan,  0.  J.,  who 
delivered  the  judgment  of  the  court,  considered  that  the  description 
comprised  the  whole  town  land,  and,  consequently,  included  all  in  the 
town  land  of  which  the  testatrix  was  seized  at  her  death. 

But  the  bequest  in  the  will  of  Julianna  B.  Carman  is  not  of  the 
whole  of  any  class  of  her  property  —  a  specific  gift  of  an  undefined 
amount  —  as  of  "  all  my  shares  in  the  Provident  Life,"  etc ,  it  is  of 
"eighty-one  shares,"  "now  standing  in  my  name  on  the  books  of  the 
company."  The  words  employed  are  used  in  no  merely  generic  sense ; 
the  property  is  particularly  specified  by  number  and  name.  She  had, 
at  the  time  of  making  her  will,  just  that  particular  number  of  shares, 
and  when  she  speaks  of  them  as  she  did,  she  manifestly  refers  to  an 
actually  existing  state  of  things ;  her  language,  therefore,  must  be 
taken  as  referential  to  the  time  of  the  writing  of  ner  will.  The  adverb 
''now,"  if  used  in  a  bequest  of  "all  her  shares,"  or  "her  shares 
standing,"  etc.,  under  the  authority  of  the  cases  cited,  would  not,  per- 
haps, have  been  sufficient  to  establish  any  "  contrary  intention,"  as,  in 
that  connection,  it  would  with  equal  propriety  be  referable  to  the  date 
of  the  will  or  of  the  testatrix's  decease.  But  when  the  bequest  is  of  a 
certain  number  of  actually  existing  shares,  "  now  standing  on  the  books 
of  the  company,*'  we  may  readily  conclude  that  the  testatrix  intended 
to  limit  the  bequest  to  the  identical  shares  she  then  had ;  if  she  so 
intended,  then  nothing  else  was  given ;  if  she  referred  to  an  existing 
state  of  things  she  certainly  did  not  give  the  forty  shares  not  then 
owned  by  her.     It  is  true  that  the  eighty-one  shares  were  afterward 
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sum  of  $500,  and  a  like  sum  annually  until  he  arrives  at  twenty-five 
years."  Then,  '*  it'  in  tlie  judgment  of  my  trustee  or  upon  due  proof 
and  order  of  the  orphans^  court  ...  it  shall  appear  that  he  is  a 
sober  and  well-doing  man,  competent  to  take  care  of,  and  manage  his 
estate,  I  direct  my  trustee  to  convey  my  said  real  estate  to  my  said  son 
in  fee-simple,  and  turn  over  to  him  the  personal  estate  remaining  in 
his  hands. ^'  In  case  the  son  was  not  competent  to  manage  his  estate  at 
twenty -five  years  of  age,  the  testator  directed  his  trustee  to  pay  said 
son  $600  per  annum  during  life,  and  at  his  death  the  testator  ^ve  and 
devised  his  estate  "  to  the  heirs  of  said  John  R.  Albright  m  equal 
shares  and  in  fee-simple  for  ever.'' 

In  1884,  when  John  R.  Albright  was  about  twenty-three  years  old, 
it  appeared  that  the  trustee  had  m  his  hands  about  $5,000,  which  had 
accumulated  from  the  rents  and  profits  of  the  trust  estate.  .  Albright 
thereupon  filed  a  petition  in  orphans'  court  praying  that  this  sum  be 
paid  over  to  him.  To  this  petition  the  trustee  fil^  an  answer  setting 
out  that  he  had  paid  Albright  $500  per  annum,  and  that  under  the  wifl 
he  was  not  obliged  to  make  any  larger  payment,  at  least  until  Albright 
was  twenty-five  years  of  a^e.  The  cause  was  referred  to  a^  auditor 
before  whom  there  was  evidence  to  show  that  Albright  was  not  com- 
petent to  manage  his  estate.  The  auditor  reported,  however,  that  the 
trustee  must  pay  over  to  Albright  the  accumulated  rents  and  profits, 
under  the  act  of  April  18, 1853  —  Purd.  1245  —  which  provides  that "  no 
person  shall  by  .  .  .  will  .  .  .  dispose  of  any  real  or  personal 
property  so  .  .  .  that  the  rents  or  pronts  thereof  shall  be  wholly 
or  partially  accumulated,  for  any  longer  term  than  the  life  .  .  . 
of  such  .  .  .  testator  and  the  term  of  twenty-one  years  from  the 
death  of  such  .  .  .  testator  .  .  .  That  is  to  say,  only  after 
such  decease,  during  the  minority  ...  of  any  person,  who,  under 
the  .  .  .  will  .  .  .  directing  such  accumulation,  would,  for 
the  time  being,  if  of  full  age,  be  entitled  to  the  rents  .  .  .  and 
profits  so  directed  to  accumulate     ..." 

The  court  entered  a  decree  confirming  this  report,  whereupon  Samuel 
Eberly  took  this  appeal,  alleging  the  decree  of  the  court. 

(7.  P.  Humrich  d:  A.  B,  Sha/rpe^  for  appellant.  «/.  TT.  Wetzd  dk 
S.  Hepburn^  Jr.^  for  appellee. 

Stekrett,  J.  It  is  unnecessary  to  consider  the  broad  question  which 
has  been  so  ably  discussed  by  the  learned  counsel  for  appellant,  viz. : 
Whether  the  ninth  section  of  the  act  of  April  18, 1853  —  rurd.  1245,  pi. 
9  —  was  intended  in  any  way  to  aflEect  what  are  sometimes  classed  as 
"  spendthrift  trusts."  The  language  of  the  act  is  very  comprehensive, 
and  while  it  is  perhaps  to  be  regretted  that  it  is  so  sweeping  in  its 
terms,  we  are  constrained  to  adhere  to  the  construction  that  has  here- 
tofore  been  given  to  it  in  Washington! 8  Estate^  75  Penn.  St.  102 ; 
Stills 8  Appeal,  4  W.  N.  0.  42  ;  McKee'a  Appeal,  96  Penn.  St.  277 ; 
GaraorCs  Appeal,  99  id.  325,  and  other  cases.  In  Washington's 
Estate,  8  Phifa.  182,  our  brother  Paxton  says:  "It  is  difficult  to  see  the 
wisdom  of  any  act  which  requires  in  a  large  estate  ;  the  accumulated  in- 
come of  a  minor  to  be  paid  to  him  upon  his  arrival  at  full  age.    There 
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are  many  instances  wkere  such  a  thing  would  be  injurious  to  him  in 
the  highest  degree,  and  in  CaraovCB  Appeal^  aupra^  our  brother  Tbun- 
KBT,  referring  to  the  language  above  quoted,  remarks  :  "  Time  enough 
has  elapsed  for  legislative  correction,  if  the  intendment  of  the  statute 
has  been  misapprehended  by  the  courts.  .  .  .  We  are  not  con- 
yinoed  that  the  repeated  and  uniform  decisions  upon  the  very  question 
now  presented  should  be  overruled.    Sta/re  decisi^.^^ 

The  former  rale  against  perpetuities  applied  to  income  as  well  as 
corpus.  As  to  the  latter,  the  act  of  1853  makes  no  change,  but  with 
respect  to  the  former,  it  introduced  a  more  stringent  rule,  and  declares 
that  a  declaration  to  accumulate  lon^r  than  the  time  specified  therein 
shall  be  void,  etc.  The  proviso  to  tne  section  specifically  excepts  from 
its  operation  every  donation,  bequest  or  devise  for  any  literary, 
scientific,  charitable  or  religious  purpose.'*  All  others  are  embraced 
whenever  they  offend  against  its  provisions  itf  regard  to  accumulations. 
It  is  not  essential  that  the  direction  to  accumulate  should  be  expressed. 
If  the  estate  is  disposed  of  so,  or  in  such  manner  that  accumulations 
clearly  beyond  what  may  be  reasonably  required  to  fully  and  effectually 
carry  out  the  provisions  of  the  trust  must  necessarily  exist,  it  amounts 
to  an  implied  direction  to  accumulate.  But  in  determining  whether 
the  excess  of  income  over  and  above  disbursements  and  expenses,  at 
any  given  time,  is  an  accumulation  within  the  prohibition  of  the 
statute  or  not,  regard  must  be  had  to  the  trust  property  and  the  duties 
imposed  on  the  trustee.  If,  as  in  this  case,  the  trust  is  an  active  and 
continuing  one,  involving  principally  the  management  of  real  estate, 
keeping  Uie  same  in  re|)air,  etc.,  as  the  trustee  '^  would  his  own  prop- 
erty," and  paying  out  of  the  proceeds  thereof  an  annuity  and  other 
fixed  charges,  as  well  as  uncertain  and  contingent  outlays  and 
expenses,  care  must  be  taken  not  to  strip  the  trustee  of  a  contingent 
fond  upon  which  he  may  be  required  to  draw  to  meet  the  exigencies  of 
the  trust.  In  this  case  the  so-called  accumulations  upon  which  the  im- 
provident cestui  que  trust  is  so  anxious  to  lay  his  hands  amount  to 
about  $5,000,  a  sum  that,  for  aught  we  know,  would  not  be  more  than 
sufficient  to  replace  the  buildings  on  the  farm  in  case  they  should  be 
destroyed.  The  failure  or  destruction  of  crops,  even  for  a  single  vear, 
might  so  lessen  the  income,  as  to  necessitate  the  use  of  part  of  the 
balance  on  hand  topay  the  annuity  and  meet  other  pressing  demands 
on  the  trustees.  The  corpus  of  the  trust  is  unlike  that  composed  of 
cash  or  ^ood  interest-bearing  securities,  yielding  a  comparatively  certain 
and  uniform  income.  In  McKe^s  Appeal^  suma^  no  question 
arose,  nor  could  any  possibly  arise,  in  regard  to 'the  admitted  accumula- 
tion. There  was  no  contingency  in  which  it  could  be  required  for  the 
Purposes  of  the  trust  other  tnan  to  swell  the  already  lar^  accumulated 
alance,  which  the  testator  did  not  appear  to  have  anticipated  or  pro- 
vided  for. 

In  the  case  before  us,  the  testator  appears  to  have  foreboded  the 
thriftless  and  improvident  character  of  nis  only  son,  and  that  doubt- 
less prompted  him  to  create  the  trust  fund  in  his  will.  After  making 
minor  disjpositions  of  part  of  his  property,  he  gave  all  the  rest,  residue 
and  remainder,  real  and  personal,  to  appellant  '4n  trust  to  make  such 
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investment  and  manage  the  same  as  he  would  his  own  property,  and 
ont  of  the  same  to  pay  the  annuity  allowed  my  mother,  to  keep  up  the 
repairs  of  my  homestead,  to  provide  for  the  maintenance  and  ^ncation 
of  my  son  John  R.  Albright  during  his  minority,  .  .  .  and 
upon  my  son's  arriving  at  twenty-ane  years  of  age  to  pay  him  the  sum 
or  $600  and  a  like  sum  annually  until  he  arrives  at  the  age  of  twenty-five 
years.  Upon  the  arrival  of  ray  son  at  the  full  age  of  twenty-five  years, 
if  in  the  judgment  of  my  trustee  or  upon  due  proof  and  order  of  the 
orphans'  court  of  Cumberland  county,  it  shall  appear  that  he  is  a  sober 
and  well-doing  man,  competent  to  take  care  of  and  manage  his  estate, 
then  I  direct  my  trustee  to  convey  my  real  estate  to  my  said  son  John 
B.  Albright  in  fee-simple,  and  turn  over  to  him  the  personal  estate 
remaining  in  his  hands.  When  the  time  comes  for  the  court  to  pass 
upon  the  question,  it  is  not  likely,  in  view  of  the  evidence  before  us, 
that  they  will  feel  warranted  in  adjudging  appellee  a  fit  person  to 
take  charge  of  his  estate.  If  he  is  not,  the  testator  directs  that  he  shall 
receive  annually  $500  during  Ufe,  and  at  his  death  all  the  real  and 
personal  estate  in  the  hands  of  the  trustee  is  given  and  devised  by 
testator  to  the  heirs  of  his  son  in  equal  shares. 

We  think  the  orphans  court  erred  in  deciding  that  the  fund  in  the  hands 
of  appellant  is  accumulated  income  within  the  prohibition  of  the  statute. 

Decree  reversed  and  petition  dismissed,  and  it  is  ordered  that  the 
appellee  pay  the  costs,  including  costs  of  this  appeal. 


FiBST  National  Bank  of  Lancaster  v.  Zahm's  Exeoutobs. 

October  5,  1885. 

Promissory  Note— Wafver  op  Protest  —  Guarantors  —  Indorsees — Order 
op  Liabilfty — Appropriation  op  Bank  Deposits  —  Evidence. 

A  certain  promissory  note  was  Indorsed  the  day  it  became  dae  by  A.,  who 
previously,  was  neither  a  party  to  the  note  nor  an  indorser,  as  follows :  '*  I  hereby 
guarantee  the  payment  of  the  within  note  without  protest.  **  About  two  weeks 
later,  B.,  one  of  the  indorsers  of  the  note,  at  the  request  of  the  cashier,  gave  the 
bank  which  had  discounted  it,  the  following  guaranty  :  **  I  hereby  guarantee  the 
payment  of  all  notes  drawn  by  C.  and  D.  (the  makers  of  said  note)  and  indorsed 
by  me,  now  held  by  First  National  Bank  of  L.,  either  matured  or  to  mature." 

The  note  was  neither  paid  nor  protested  at  maturity,  and  C .  and  D.  became 
insolvent.  Upon  the  trial  of  an  action  thereon  broueht  by  the  bankagunst  A.'s 
executors  on  nis  guaranty,  plaintiff  introduced  evidence  to  show  that  in  con- 
sideration of  A.'s  guaranty,  the  note  was  not  protested,  and  that  K  neither 
waived  protest  nor  did  any  other  act,  except  the  execution  of  above  guaranty  as 
additional  to  A.'s,  to  continue  his  liability  as  indorser. 

Held,  that  if  the  plaintiff's  evidence  were  true,  it  was  entitled  to  recover,  and 
it  was  error  for  the  court  to  direct  a  verdict  for  the  defendants. 

Mere  knowledge  by  B.,  at  the  maturity  of  the  note,  that  it  had  not  been  paid, 
was  not,  in  the  absence  of  a  protest  thereof,  sufficient  notice  to  continue  his 
liability  as  indorser,  which  would  be  prior  to  A.'s  as  guarantor.  The  subse- 
quent guaranty  given  by  B.  for  valid  consideration  simply  created  a  liability 
against  him  as  guarantor,  which  the  bank  might  enforce  after  failure  to  collect 
from  the  makers  and  from  A.,  the  prior  guarantor. 

Since  B.  was  not  liable  as  indorser,  the  bank  had  no  right  to  appropriate  any 
part  of  his  deposit  with  it,  to  the  payment  of  the  note. 

There  was  no  error  in  admitting  evidence  of  the  state  of  the  account  which  C. 
and  D.  had  at  the  bank  when  the  note  matured. 

People's  Bank  v.  LeGrand,  103  Penn.  St.  309.  followed. 

Commercial  National  Bank  v.  Hemminger,  15  W.  N.  C.  33,  distimguished. 
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Error  to  common  pleas  of  Lancaster  county. 

Assumpsit  by  the  First  National  Bank  of  Lancas.ter  against  the 
Executors  of  l^chael  Zahm,  deceased,  on  the  following  promissory 
note: 

"$1,350.  Lanoastbb,  Pa.,  May  9,  1877. 

Sixty  days  after  date  I  promise  to  pay  to  the  order  of  Samuel  GroflE, 
at  the  First  Nat'l  Bank  of  Lancaster,  thirteen  hundred  and  fifty  dol- 
lars, without  defalcation  value  received. 

Samuel  Geoff.  Dilleb  &  Geoff." 

Indorsed  :  "  Samuel  Groff,  H.  D,  Groff  and  D.  G.  Swartz. 
I  hereby  guarantee  payment  of  the  within  note  without  protest. 

Michael  Zahh." 

The  note  was  discounted  by  the  bank,  and  although  not  paid  when 
it  became  due,  July  11,  1877,  it  was  not  protested. 

On  July  25,  1877,  D.  G.  Swartz,  at  the  request  of  Air.  Hamer, 
cashier  of  the  bank,  gave  the  latter  the  following  guaranty  : 

"H.  D.  Groff  s  note,  $1,350,  due  July  11,  1877,  if  he  renews  ninety 
days,  date  July  11,  for  $1,250,  indorsed  by  S.  G.  Groff,  charge  old 
note  to  me,  and  credit  new  note  to  my  account,  and  I  promise  to 
indorse  it 

Lancastbb,  July  26, 1877.  D.  G.  Swabtz." 

Mr.  Swartz  also  gave  Mr.  Hamer,  the  same  day,  the  following 
guaranty : 

"I  hereby  guaranty  the  payment  of  all  notes  drawn  by  Diller  & 
Groff  and  indorsed  by  me,  now  held  by  First  Nat'l  Bank  of  Lancaster, 
Pa.,  either  matured  or  to  mature. 

Jidy  25,  1877.  D.  G.  Swabtz." 

Zahm  having  died,  and  Diller  &  Groff  become  insolvent,  the  bank 
brought  suit  against  2^m's  executors,  on  the  above  guaranty.  At  the 
trial,  defendants  offered  to  prove  by  Mr.  Hamer,  that  Diller  &  Groff 
had  deposits  to  their  credit  m  the  bank  subsequent  to  the  maturity  of 
the  note.  Objected  to ;  admitted  ;  exception  (first  and  second  assign- 
ments of  error). 

The  plaintiff  submitted,  inter  alia^  the  following  points : 

First.  "  If  the  jury  believe  that  the  note  in  suit  was  not  protested  in 
consequence  of  the  guaranty  of  Michael  Zahm,  their  verdict  must  be 
for  the  plaintiff."     Kefused  (fifth  assignment  of  errorV 

Second.  "  If  the  jury  believe  the  evidence  that  M^r.  Swartz  signed 
the  guaranty  of  July  25,  1877,  drawn  by  H.  C.  Hamer,  at  the  request 
of  Mr.  Hamer,  as  an  additional  guaranty,  after  Mr.  Zahm,  in  that  case 
Mr.  Swartz  would  be  a  technical  guarantor  after  Mr.  Zahm,  and  would 
not  be  liable  unless  the  bank  was  unable  to  recover  from  the  first  guar- 
antor, M.  Zahm."     Refused  (sixth  assignment  of  error) 

The  defendants  asked  the  court  to  charge  f 

Third.  "  Under  all  the  evidence  in  the  case  the  verdict  must  be  for 
the  defendants."     Affirmed  (eighth  assignment  of  error). 

Fourth.  That  if  D.  G.  Swartz  had  notice  within  reasonable  time  after 
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July  11,  1877,  of  the  non-payment  of  the  note,  he  still  remained  liable 
thereon,  and  there  could  be  no  recovery  against  defendants,  until  the 
failure  of  an  effort  by  plaintiff  to  compel  Swartz  to  pay.  Affirmed 
(ninth  assignment  of  error). 

Fifth.  Tnat  by  reason  of  his  guaranty,  made  July  25,  1877,  D.  G. 
Swartz  remained  liable  on  the  note  as  indorser.  Affirmed  (tenth 
assignment  of  error). 

Sixth.  ^'  The  corporation  plaintiff  was  bound  to  appropriate,  in  relief 
of  Michael  Zahm,  all  deposits  made  by  or  standing  to  the  credit  of 
Diller  &  Groff  at  and  after  the  maturity  of  the  note  offered  in  evidence, 
to  the  payment  thereof,  and  these  deposits,  amounting  to  $901.57,  must 
in  any  event  be  credited  on  the  amount  claimed  in  this  suit."  Affirmed 
(eleventh  assimment  of  error). 

Seventh.  That  as  D.  G.  Swartz  had,  at  various  times  between  July 
25,  1877,  and  the  bringing  of  the  suit,  enough  money  deposited  to  his 
credit  with  the  plaintiff  to  pay  the  note,  the  verdict  must  be  for  the 
defendant.     Affirmed  (twelith  assignment). 

Verdict  for  defendants  and  judgment  thereon.  Whereupon  plaintiff 
took  this  writ. 

Eshleman  (&  Stnith^  for  plaintiff  in  error.  Naumcm  <&  P.  D,  Bakery 
for  defendants  in  error. 

Trunkby,  J.  When  this  cause  was  first  tried,  the  plaintiff  put  in 
evidence  the  note,  the  guaranty  and  the  fact  of  Diller  &  Groff's  insol- 
vency, and  rested;  thereu}X)n,  having  first  rejected  the  defendant's 
offers  of  testimony,  the  court  directed  a  verdict  for  the  plaintiff.  The 
testimony  so  rejected  was,  that  on  the  day  the  note  became  due,  July 
1 1,  1877,  before  Zahm  executed  the  guaranty,  Swartz,  who  was  an 
indorser  on  the  note,  gave  the  bank  a  written  direction  and  promise 
respecting  the  note  in  case  of  its  renewal ;  that  said  Swartz,  on  that 
day  and  afterward,  had  a  deposit  in  the  bank  sufficient  to  pay  the  note; 
that  the  note  had  been  discounted  by  the  bank  and  the  procieeds  placed 
to  his  credit ;  and  that  on  July  25,  1877,  said  Swartz  gave  to  ihe  bank 
a  guaranty  of  payment  of  all  notes  drawn  by  Diller  &  Groff  and 
indorsed  by  himself  held  by  said  bank,  whether  matured  or  to  mature. 
It  was  ruled  by  this  court  that  the  testimony  was  admissible  and  proper 
for  the  consideration  of  the  jury  on  the  question  whether  the  indorsers 
were  released ;  and  that  if  "  either  of  the  indorsers  waived  protest,  or 
by  any  other  act  remained  liable  on  the  note,  the  guarantor  is  entitled 
to  the  benefit  thereof."  The  bank  is  bound  to  pursue  any  solvent 
partv  who  remained  liable  on  the  note  before  resorting  to  the  guarantor. 
And  it  was  further  ruled  that  it  was  incumbent  on  the  bank  to  prove 
its  averment  that  in  consequence  of  the  guaranty  the  note  was  not  pro- 
tested, and  that  the  indorsers  were  released  from  payment  of  the  same. 
Zahm  V.  Banh^  103  Penn.  St.  576.  The  principles  then  stated  need 
not  be  repeated. 

On  the  second  trial,  had  the  testimony  been  submitted  to  and  believed 
by  the  jury  they  would  likely  have  found  that  on  July  11,  1877,  the 
day  the  note  matured,  Zahm  went  to  the  bank  and  asked  to  guar- 
antee the  note  to  save  protest ;  that  he  did  guarantee  it,  and  in  con- 
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sideration  thereof  the  note  was  not  protested ;  that  one  of  the  makers  of 
the  note  went  with  him  to  the  bank ;  that  Diller  &  Groff  were  the 
principal  debtors,  and  got  the  money  on  the  note  for  their  own  use, 
and  that  Swartz  had  no  knowledge  or  information  of  the  non-payment 
of  the  note  till  after  the  date  oi  its  maturity.  Now,  there  is  no  pre- 
tense that  Swartz  gave  any  written  promise  respecting  the  note  until 
July  25,  1877.  On  that  date  he  gave  the  bank  a  writing  containing 
the  following :  "H.  D.  GroflPs  note,  $1,350,  due  July  11,  1876,  if  he 
renews  ninety  days  date  July  11,  for  $1,250,  indorsed  by  8.  Groflf, 
charge  old  note  to  me,  and  credit  new  note  to  my  account,  and  I  promise 
to  indorse  it."  This  paper  also  contained  a  promise  respecting  two 
other  notes.  The  same  date  he  gave  the  bank  a  guaranty  as  follows : 
"  I  hereby  guarantee  the  payment  of  all  notes  drawn  by  Diller  &  GroflF, 
and  indorsed  by  me,  now  held  by  First  National  Bank,  Lancaster,  Pa., 
either  matured  or  to  mature  July  25.  1 877."  The  cashier  testifies  that 
he  asked  for  the  second  paper,  told  Swartz  who  were  the  guarantors  of 
these  notes,  and  then  he  signed  the  additional  guaranty.  The  accounts 
were  given  in  evidence  and  oral  testimony  respecting  the  accounts. 

No  reason  appears  why  the  testimony  of  llr.  Harner  should  be  dis- 
believed ;  if  believed  in  connection  with  the  written  testimony,  the  jurv 
ought  to  have  found  that  in  consideration  of  Zahm's  guaranty  the  bank 
did  not  protest  the  note,  and  that  Swartz  neither  waived  protest  nor 
did  any  act  to  continue  his  liability  as  indorser.  The  case  differs  fron» 
its  former  aspect.  Material  allegations  by  the  defendant  are  either  not 
proved  or  disproved.  Acts  by  Swartz,  done  after  the  guaranty  by 
Zahm,  do  not  affect  him  or  others  as  if  they  had  been  done  before. 

In  the  general  charge,  the  court  properly  remarked  that  the  facts 
were  to  be  found  by  the  jury  from  the  evidence  submitted ;  but  fol- 
lowed by  affirming  the  defendant's  third  point.  "  Under  all  the  evi- 
dence in  the  case  the  verdict  must  be  for  the  defendants."  It  is  quite 
immaterial  whether  the  evidence  was  submitted,  when  the  jury  were 
instructed  to  render  a  verdict  for  defendants.  As  it  was  the  duty  of 
the  court  to  permit  the  jury  to  find  the  facts,  that  instruction  was 
error. 

If  the  note  was  not  protested  in  consequence  of  the  guaranty  of 
Zflhm,  and  if  the  guaranty  by  Swartz  was  given  at  the  request  of  Earner 
as  an  additional  guaranty  after  Zahm's,  the  plaintiff  is  entitled  to 
recover.  The  plaintiff  asked  instruction  to  this  effect  by  its  first  and 
second  points,  but  so  framed  them  that  the  court  was  justified  in  the 
refusal.  It  did  not  follow  from  the  fact  alone  that  the  note  was  not 
protested  in  consequence  of  Zahm's  guaranty  that  the  plaintiff  could 
recover,  and,  thereiore,  its  first  point  was  denied.  So  the  assumed 
fact  in  its  second  point  might  be  true  and  not  absolutely  control  the 
verdict.  Had  adequate  instruction  been  given  upon  the  material  facts 
referred  to  in  these  points  the  first  and  second  assignments  would  be 
passed  without  remark. 

Zahm  guaranteed  the  note  without  protest,  and  by  acceptance  thereof 

the  implied   agreement  was  that  the  indorsers  should  be  released. 

There  is  no  evidence  to  warrant  a  finding  that  such  notice  was  given 

to  Swartz  as  continued  his  liability  as  indorser.     Mere  knowledge  of 
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non-payment  is  not  notice.  The  bank  took  no  steps  to  hold  the 
defendant  as  indorser  by  protest  of  the  note  or  otherwise.  The  subse- 
quent guaranty  of  Swartz,  if  supported  by  a  .good  consideration,  created 
a  liability  that  could  be  enforccSl  in  case  the  bank,  having  used  reason- 
able  diligence,  had  failed  to  collect  the  note  from  the  makers  or  prior 
guarantor.  Only  in  the  event  that  Swartz  should  be  found  liable  as 
mdorser  was  it  the  right  of  the  bank  to  appropriate  any  part  of  his 
account  to  payment  of  the  note.  The  ninth,  tenth  and  twelfth  assign- 
ments are  sustained. 

As  it  does  not  appear  in  the  paper  book  whether  the  deposition  of 
Swartz  contained  any  thing  pertinent  to  the  issue,  the  fourth  assign- 
ment is  not  considered. 

The  first  and  second  assignments  are  not  sustained.  The  questions 
objected  to  were  calculated  to  elicit  the  state  of  Diller  &  GrofiPs  account 
at  the  date  of  the  maturity  of  the  note  and  afterward.  It  appeared 
that  when  the  note  matured  the  balance  to  their  credit  was  $25.82,  and 
the  total  amount  of  the  deposits  afterward  was  much  less  than  the 
note.  These  deposits,  numbering  six,  were  made  at  intervals  within 
thirty  days  from  the  maturity  of  the  note,  and  were  paid  out  on  a 
larger  number  of  checks  at  intervals  within  the  same  time.  At  no  date 
after  July  11,  1877,  at  the  close  of  business  hours,  did  they  have  a  bal- 
ance exceeding  $300.  It  is  unlikely  that  these  small  deposits  were 
intended  by  Diller  &  GroflE  to  apply  on  the  note.  Had  payment  of 
their  checks  been  refused,  would  they  have  continued  maJdng  the 
deposits  ?  We  think  the  circumstances  clearly  bring  this  case  within 
the  doctrine  of  People*8  Bank  v.  LeOrand^  103  Penn.  St.  309.  Here, 
though  the  action  is  against  a  guarantor,  as  respects  appropriation  of 
deposits  by  the  principal  debtor  in  the  bank,  his  daims  are  not  superior 
to  those  01  an  indorser.  The  ruling  in  Commercial  National  Bank  v. 
HenninaeTy  15  W.  N.  O.  33,  was  upon  dissimilar  facts. 

The  defendant's  sixth  point  should  have  been  refused. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 


PiEST  National  Bank  of  Lancabteb  v.  Habtman. 

October  5,  1885. 

Promissobt  Note  —  Waiver  of  Protest  and  Notice — Quabantors  —  Indobs- 
ER8  —  Priority  of  Liabilitt. 

The  facts  in  this  case  were  similar  to  those  in  the  First  Natl,  Bank  of  L,  t. 
Zahm*s  JShc'rs,  siipray  except  that  B.'s  guaranty  was  given  daring  bui^ess  hours, 
on  the  day  the  note  in  suit  matured,  but  subsequently  to  A.'s  guaranty.  The 
court,  upon  evidence  to  this  effect,  directed  the  jury  to  find  for  the  defendant. 
Held  to  be  error. 

A.*s  guaranty,  on  its  face,  dispensed  with  the  necessity  of  giving  notice  to  the 
indorsers,  and  included  their  release.  The  fact  that  subsequently  to  this  guar- 
anty, but  on  the  same  day  the  note  matured,  the  bank  and  B.  made  a  new  con- 
tract intended  to  be  an  additional  guaranty,  was  not  a  waiver  of  protest  by  B.  ; 
nor  was  the  information  given  B.,  by  the  cashier  during  this  negotiation,  that 
the  note  was  unpaid,  such  notice  as  to  render  him  liable  on  his  original  indorse- 
ment, instead  of  on  his  new  contract  of  g^uaranty. 

If  B.'s  guaranty  had  been  given  prior  to  the  maturity  of  the  note,  and  also 
prior  to  A.  s  guaranty,  it  would  then  have  been  equivalent  to  a  waiver  of  notice 
by  him,  and  the  bank  could  not  have  recovered  against  A.,  until  after  a  failure 
to  collect  from  B.  as  indorser. 
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Error  to  common  pleas  of  Lancaster  county. 

Assumpsit  by  the  First  National  Bank  of  Lancaster  against  George 
H.  Hartman,  on  the  following  promissory  note,  which  had  been  dis- 
counted by  the  bank : 

"$1,100.  Lanoastkb,  Pa.,  3tay  28,  1877. 

"  Sixty  days  after  date,  we  promise  to  pay  to  the  order  of  First 
Ifational  Bank  of  Lancaster  eleven  hundred  dollars  without  defalcation. 

"  Value  received. 

"Credit  the  drawer.  Diller  &  Geoff." 

"  Samuel  Geoff. 

"Indorsed:   Samuel  Grofil     D.  G.  Swartz. 

"  I  hereby  guarantee  the  payment  of  the  within  note  without  protest. 

'*G.  H.  HAimiAN." 

The  note  was  not  paid  at  maturity,  and  the  makers  subsequently 
made  an  assignment,  whereupon  the  bank  brought  suit  against  Hart 
man.  The  plaintiflPs  evidence  was  to  the  effect  that  Hartman's  guar- 
anty was  wntten  on  the  note  on  July  25,  1877,  the  dav  it  became  due, 
in  consequence  of  which  the  note  was  not  protested ;  that  duringbusi- 
ness  hours  of  the  same  day,  but  after  Hartman's  guaranty,  D.  G. 
Swartz  gave  Mr.  Hamer,  cashier  of  the  bank,  the  following  guaranty : 

"  I  hereby  guarantee  the  payment  of  all  notes  drawn  by  Diller  & 
Groff,  and  indorsed  by  me,  now  held  by  First  National  Bank,  Lancaster, 
Pa.,  either  matured  or  to  mature. 

''My  25,  1877.  D.  G.  Swaotz.'' 

The  court,  in  answer  to  the  fourth  point  submitted  by  the  defend- 
ant, charged  the  jury  that,  "  under  all  the  evidence,  the  verdict  must 
be  for  the  defendant.'' 

Verdict  and  judgment  accordingly,  whereupon  the  plaintiff  took 
this  writ. 

Eshleman  dk  Smithy  for  plaintiff  in  error.  Nauman  <fe  P.  D. 
Bakevy  for  defendant  in  error. 

Teunkey,  J.  On  the  former  trial  of  this  action  the  defendant  offered 
to  prove,  among  other  things,  that  the  note  was  discounted  by  the 
plaintiff  for  the  benefit  of  Swartz  and  the  proceeds  went  to  his  credit, 
and  that  on  July  25.  1877,  the  day  the  note  became  due,  before  Hart- 
man  guaranteed  it,'  Swartz  delivered  to  the  plaintiff  a  guaranty  as  fol- 
lows: "  I  hereby  guarantee  the  payment  of  all  notes  orawn  by  Diller 
<fe  Groff  indoreea  by  me,  now  held  by  the  First  National  Bank  of 
Lancaster,  Pennsylvania,  whether  matured  or  to  mature."  The  offer 
was  rejected. 

After  referring  to  what  was  said  in  Zahm  v.  Ba/nky  in  regard 
to  the  liability  of  the  guarantor,  as  applicable  to  this  case,  it  was  said 
by  Justice  Sterrett  :  "  The  testimony  offered  and  excluded  by  the 
court  would  have  tended  to  prove  that  Swartz,  the  second  indorser, 
continued  liable  to  the  bank,  notwithstanding  the  note  may  not  have 
been  formally  protested.  His  guaranty,  alleged  to  have  been  given  to 
the  bank  before  the  maturity  of  the  note,  was  virtually  a  waiver  of 
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protest  so  far  as  he  was  concerned.^'  Eartman  v.  Ba/nJc^  103  Penn. 
St.  581.  In  view  of  the  excluded  oflEer  of  proof,  that  was  unquestion- 
ably sound,  and  would  be  decisive  against  tne  plaintiff  should  the  jury 
find  there  was  such  waiver  of  protest  as  continued  the  liability  of 
Swartz  as  indorser.  According  to  the  offer  Swartz's  guaranty 'was 
made  prior  to  Hartman's  as  well  as  before  the  maturity  of  the  note, 
without  circnmstanoes  showing  absence  of  intent  to  waive  protest.         ' 

The  words  "  protest  waived  "  are  equivalent  to  an  express  waiver  of 
demand  and  notice  of  non-payment.  A  waiver  of  protest  without 
more  is  sufficient  to  dispense  with  demand  and  notice.  Its  very  pur- 
pose is  to  siipersede  the  ordinm^  steps  and  save  trouble  and  expense. 
AnnviUe  J^ational  Bank  v.  KetieTvug^  15  W.  N.  C.  65.  Hartman's 
guaranty  on  its  face  dispensed  with  the  giving  of  notice  to  the  indor- 
sers,  and  that  included  their  release.  If  he  gave  it  to  save  the  expense 
of  protest,  tihe  consideration  was  ^ood.  That  the  plaintiff  would  let 
the  indorsers  go  was  involved  in  ms  contract.  If  subsequently,  though 
on  the  same  day,  the  date  of  matnritv  of  the  note,  the  plaintiff  and 
Swartz  made  a  new  contract,  expressed  and  intended  to  be  an  addition^ 
guaranty  to  that  already  made  by  Hartman,  such  guaranty  was  not  a 
virtual  waiver  of  protest.  Informing  Swartz  that  the  note  was  unpaid 
in  the  negotiation  between  him  and  the  cashier,  not  with  intent  to  con- 
tinue his  liability  as  indorser,  was  not  notice  of  such  character  as  makes 
him  liable  on  his  indorsement  instead  of  the  new  contract  of  guaranty. 
It  is  clear  that  Hartman  intended  a  release  of  the  indorsers,  and  it  may 
well  be  inferred,  from  the  testimony  of  Hamer,  that  the  bank  so 
intended,  and  took  a  new  obligation.  There  is  testimony  tending  to 
show  that  Diller  &  Qroff  are  the  principal  debtors,  and  while  this,  if 
true,  is  not  a  controlling  fact,  it  is  consistent  with  the  desire  of*  both 
the  bank  and  Swartz  to  hold  on  to  Hartman's  guaranty.  The  questions 
of  fact  ought  to  have  been  submitted  to  the  jury.  It  was  error  to 
affirm  the  defendant's  fourth  point  that  *'  under  all  the  evidence  in  the 
case  the  verdict  must  be  for  tne  defendant." 

The  assignments  of  error  need  not  be  remarked  setiatim.  They  are 
sustained  as  to  all  rulings  therein  complained  of  which  are  not  in  accord 
with  this  opinion  and  with  the  opmion  in  First  National  Bank  of 
Zancaster  v.  Zahm^s  Executorsy  just  decided.* 

Judgment  reversed  and  venire  facias  de  novo  awarded. 


BUBOESS  V.  BUBOESS. 

October  5,  1885. 

CoKTRACT — Parol  Agbeehent  by  Father  to  Devise  Land  to  Son  —  Necessary 
Proof. 

In  order  to  establish  an  alleged  parol  agreement  by  a  father,  to  devise  land  to 
his  son,  in  consideration  of  the  services  of  the  son,  the  evidence  must  not  onlj 
be  direct,  positive,  express  and  unambiguous,  but  the  contracting  parties  must 
be  brought  face  to  face,  the  witnesses  must  have  heard  the  bargain,  or  have 
heard  the  parties  repeat  it  in  each  other's  presence.  The  rule  relating  to  the 
proof  necessary  to  establish  a  contract  to  devise,  is  the  same  as  that  required  to 
establish  a  contract  to  convey. 

*  Preceding  case. 
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The  production  of  a  will  carrying  out  the  provisions  of  such  an  alleged  con- 
tract to  devise,  made  at  the  time,  but  superseded  by  a  later  will,  would  simply 
be  corroborative  of  the  existence  of  a  contract,  and  would  not  establish  it. 

The  evidence  of  the  alleged  contract,  which  was  offered  in  the  present  case, 
held  to  be  insufficient  to  warrant  a  submission  to  a  jury. 

Error  to  common  pleas  of  Bradford  county. 

Assumpsity  by  Russell  P.  Burgess,  administrator  of  Eben  G.  Terry, 
deceased,  against  Austin  P.  Burgess,  administrator  of  George  Terry, 
deceased,  to  recover  damages  for  the  breach  of  an  alleged  contract  to 
devise  real  estate. 

A  will  was  made  in  1869  by  George  Terry,  who  was  Eben's  father, 
devising  real  estate  to  the  latter  in  accordance  with  the  provisions  of 
the  alleged  contract ;  but  Eben  having  died,  the  father  made  another 
will  in  1878,  whereby  he  devised  said  real  estate  to  his  son,  N.  Willis 
Terry.    The  remaining  facts  ape  stated  in  the  opinion  of  the  court. 

S.  W,  cfe  Wm.  ZitUey  for  plaintiflE  in  error.  B.  3t.  Peck  <&  D.  A. 
Overton,  for  defendant  in  error. 

Clakk,  J.  This  action  is  brouffht  to  recover  damages  for  the  breach 
of  an  alleged  contract  to  devise  reSi  estate.  George  Terry,  in  the  year 
1869,  owned  and  resided  upon  the  land  in  question  ;  he  was  about  sev- 
enty-one years  of  age,  physically  infirm,  and  therefore  unable  to  carry  on 
the  work  at  the  farm.  His  son,  Eben  G.  Terry,  who  was  twenty-nine 
years  of  age,  and  married,  had  from  childhood  lived  with  him,  and  for 
jears  had  worked  the  farm  for  him.  It  is  claimed  by  the  plaintiff  that 
m  the  year  1869,  the  old  man  agreed  with  Eben  to  devise  to  him  a 
particular  portion  of  the  land  in  consideration  that  Eben  would  main- 
tain and  care  for  him  and  his  wife  as  long  as  they  should  each  live. 
The  first  and  leading  question  in  the  cause  is,  whether  or  not  the  evi- 
dence submitted  was  sufficient  to  establish  the  contract  allefi;ed. 

The  law  is  well  settled,  that  between  parent  and  child  there  can  be 
no  recovery  for  services  or  maintenance,  unless  upon  proof  of  an 
express  contract  to  pay  therefor ;  and  to  establish  such  a  contract  requires 
the  production  of  direct,  clear,  and  positive  evidence.     This  rule  is 
especially  applicable  to  the  case  of  a  son,  who  has  never  left  his  father's 
family,  to  do  business  on  his  own  account,  but  remains  with  him  after 
majority  as  before.     When,  however,  services  are  rendered  by  a  son  to 
his  father  upon  an  alleged  parol  contract  of  the  father,  to  convey  lands 
to  the  son,  even  a  stronger  degree  of  proof  is  required  to  establish 
such  a  contract,  the  evidence  must  not  only  be  direct,  positive,  express 
and  unambiguous,  but  the  contracting  parties  must  be  brought  face  to 
face,  the  witnesses  must  have  heard  the  bargain,  when  it  was  made,  or 
must  have  heard  the  parties  repeat  it,  in  each  other's  presence ;  a  con- 
tract is  not  to  be  inferred  from  the  declarations  of  one  of  the  parties 
only,  every  presumption  is  against  the  claimant  in  such  a  case.  Acker- 
man  v,  Fisher y^l  Penn.  St.  457;  Edwards  v.  Morgan,  100  Penn.  St.  330. 
MiUer's  Appeal,  id.  568;  S.  C,  45  Am.  Kep.  394.  And  the  same  measure 
of  proof  requisite  to  establish  a  parol  agreement  between  father  and  son 
to  convey  land  in  consideration  of  services  rendered  is  required  to  establish 
a  parol  agreement  of  the  father,  to  compensate  the  service  of  his  son, 
by  a  devise  of  lands ;  the  latter  being  in  effect  but  an  agreement  to 
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convey  by  will  instead  of  deed.  A  contract  to  devise  may,  in  some 
instances,  be  enforced  by  decree  for  specific  execution  —  £rmker  v. 
BrinkeTy  7  Penn.  St.  53  —  or  it  mav  furnish  ground  for  an  action,  in  case 
of  a  breach,  and  the  damages  will  be  computed  according  to  the  same 
measure,  as  if  the  action  were  for  a  breach  of  contract  to  convey.  The 
same  policy  of  the  law  which  demands  the  application  of  the  rule  in 
the  case  oi  a  parol  contract  to  convey,  woula  seem  to  demand  its 
application  in  the  enforcement  of  a  parol  contract  to  devise.  That  the 
law  has  heretofore  been  so  understood  appears  from  the  language  of 
this  court  in  Miller's  Appeal,  supra,  where  Mr.  Justice  Teunkey,  in 
defining  the  degree  of  proof  necessary  to  establish  a  promise  by  a 
parent  to  pay  for  the  service  of  his  child,  says  :  "  The  degree  of  proof 
to  establish  it  cannot  be  the  same  in  all  cases ;  nor  is  the  contract  for 
the  payment  of  money  for  services  or  goods,  subject  to  the  same  rules 
respecting  its  proof,  as  are  applied  to  oral  contracts  for  the  conveyance 
or  devise  of  land  by  a  father  to  his  son,"  etc. 

In  the  case  at  bar,  the  evidence  fails  to  disclose  any  express  or  positive 
contract ;  the  contracting  parties  are,  at  no  time,  brought  face  to  face ; 
no  witness  heard  the  bargain  made,  or  at  any  time  heard  either  party 
repeat  it  in  presence  of  the  other,  A  will  was  written,  it  is  true, 
but  there  is  no  evidence  that  ever  Eben  saw  it,  or  knew  of  its  execu- 
tion, or  that  the  father  and  the  son  had  ever  agreed  upon  its  terms,  or 
assumed  the  obligations  therein  written.  The  will  was,  of  course, 
ambulatory ;  its  provisions  were  liable  to  change  at  the  mere  pleasure 
of  the  testator,  unless  by  contract  he  had  obligated  himself  otherwise. 
The  contract  is,  therefore,  not  proven  by  the  will ;  its  execution  at  the 
time  was  a  fact  of  a  corroboratory  character,  merely,  bearing  upon  the 

Question  of  the  existence  of  the  contract ;  but  it  does  not  establish  it. 
t  the  contract  to  devise  had  been  plainly  proved  as  an  independent 
fact,  a  will  shown  to  have  been  written  in  compliance  with  it  might, 
perhaps,  have  been  resorted  to,  to  declare  its  particular  provisions^ 
define  boundaries,  etc.,  but  the  devise  alone  was  not  suflicient  evidence  of 
a  contract  to  devise ;  if  produced  in  evidence,  it  certainly  would  be 
entitled  to  have  no  more  weight  than  would  any  other  deliberate  admis- 
sion of  the  testator. 

Prior  to  the  execution  of  this  will,  the  testator  had  consulted  with 
his  nephew,  Maior  Uriah  Terry,  in  reference  to  what  arrangement  he 
would  make  of  his  property.  Uriah  Terry  says :  "  He  first  came  to 
me  (in  1869)  with  a  deed  to  witness,  and  I  refused  to  do  it,  and  I  told 
him  he  didn't  know  in  whose  hands  he  might  fall,  and  to  keep  the 
property  in  his  own  name  while  he  lived.  1  would  not  witness  the 
deed.  He  did  not  execute  it.  The  property  at  first  had  been  divided 
east  and  west  to  make  it  equal  between  the  two  oldest  sons ;  he  was 

ffoing  to  deed  it  east  and  west.  Well,  he  came  to  me  and  told  me  what 
le  proposed  doing ;  that  he  was  going  to  give  Eben  the  center  of  farm, 
and  give  Jonathan  the  east  side  of  the  road  as  we  pass  down  the  river, 
and  fifty  acres  on  the  back  end  of  the  farm,  and  the  balance  of  the 
property  to  Eben.  Eben  was  to  take  care  of  him  and  his  wife  during 
their  lives,  and  provide  for  them  and  take  all  the  care  and  every  thing 
of  it,  and  then  he  was  to  have  the  property." 
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must  be  examined  with  the  closest  scrntiny.  "  The  danger  attendant 
npon  the  assertion  of  snch  claims  requires,"  as  was  said  bj  Chief  Jus- 
tice Gibson  in  reference  to  a  somewhat  similar  contract,  that  "  a  tight 
rein  should  be  held  over  them  by  making  the  quality,  if  not  the  sum, 
of  the  proof  a  subject  of  inspection  and  governance  by  the  court,  and 
by  holding  juries  strictly  to  tne  rule  prescribed." 

The  view  which  we  have  taken  of  this  branch  of  the  case  renders 
it  unnecessary,  we  think,  to  consider  the  other  errors  assigned. 

The  judgment  is  reversed. 

Meboub,  Ch.  J.,  dissents. 

[See  Moak's  Van  Santv.  PI.  488 ;  Wail's  Act.  and  Def.  584 ;  14  Alb.  L.  J.  4;  29  id. 
145 ;  Taylor  v.  Wood,  4  Lea.  (Tenn.)  504  ;  CarperUer  v.  WeUer,  15  Hun,  134  ;  Shaken- 
pea/re  v.  Ma/rkham,  10  id.  311,  322.—  Ed.] 


WoNDBE  V.  Phelps. 

October  5,  1885. 

Ck)NTRAC?r  FOR  SaLE  OP  LAND  —  PURCHASE  BY  MARRIED  WOMAN  —  IMPROVEMENTS 

ON  Land  BY  Husband  —  Ejectment  Against  Husband — Wife's  Equitable 
Title  must  be  Set  Up  —  Separate  Acknowledgment. 
A.,  the  owner  of  certain  land,  by  articles  of  agreement  contracted  to  sell  it  to 

B.  for  $500,  of  which  £^  paid  $60,  took  possession  of  the  land  and  built  a  house 
thereon.  He  then  assigned  his  contract  to  Mrs.  C. ,  who  paid  him  therefor,  and 
with  her  husband  C.  and  son  D.,  took  possession  of  the  property.  She  made 
some  payments  on  account  of  the  purchase-money,  and  C.  put  improvements  on 
the  property.    Afterward  the  articles  of  agreement  were  assigned  by  C,  and  Mrs. 

C.  back  to  A. ,  but  this  assignment  contained  no  separate  acknowledgment  by 
Mrs.  C.  A.  then  executed  a  new  contract  to  C,  who,  at  the  instance  of  A. 
assigned  it  to  D.  D.,  in  turn,  again  assigned  to  A.,  who  then  made  another 
agreement  with  D.  for  the  sale  of  the  prenuses.  Upon  failure  of  D.  to  make  pay- 
ments under  this  contract,  A.  brought  ejectment  against  C.  and  D.,  and  the  cause 
was  referred  to  a  referee  under  the  act  of  1869. 

HMf  1,  that  the  asedgnment  by  B.  to  Mrs.  C.  of  his  equitable  title  vested  the 
same  in  her  as  against  her  husband  and  his  subsequent  lien  creditors  not  then  in 
contemplation,  even  though  he  furnished  the  purchase-money;  2,  that  the  as- 
signment of  C.  and  wife  to  A.  was  void  as  to  her  for  want  of  separate  acknow- 
ledgment; 8,  that  the  acquiescence  of  Mrs.  C.  in  the  sul)sequent  sale  by  A.  to 
her  husband  did  not  stop  her  from  setting  up  her  equitable  title;  4,  that  the 
improvements  made  by  C.  inured  to  the  benefit  of  his  wife;  5,  that  it  was  C.'s 
duty,  in  this  action  of  ejectment,  to  set  up  his  wife's  title  in  order  to  protect 
her  possession,  and  that  a  disregaid  of  this  title  by  the  referee  and  a  consequent 
finding  of  judgment  for  A.  was  error. 

Error  to  common  pleas  of  Lackawanna  county. 
Ejectment  by  Jaman.  H.   Phelps  against  John  L.  Wonder   and 
Jeremiah  Wonder. 

The  opinion  states  the  facts. 

Dimmick  <&  Dimmicky  for  plaintiffs  in  error.  Edwwrd  B,  Sturgeaa^ 
for  defendant  in  error. 

Gordon,  J.  Jaman  H.  Phelps,  the  plaintiff  below,  and  W.  W. 
Winton  were  on  the  31st  of  May,  1867,  the  ownei's  of  abont  twenty 
acres  of  land  in  the  city  of  Scranton,  which  on  that  day,  by  articles  of 
agreement,  they  contracted  to  sell  to  one  Patrick  McDonald,  for  the 
consideration  of  $500.  On  this  contract  McDonald  paid  $60,  took  pos- 
session  of  the  land,  and  bnllt  thereon  a  small  house.     On  the  2lBt 
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of  October  of  the  same  year,  he  assigned  to  Sarah  A.  Wonder,  wife  of 
Jeremiah  Wonder,  and  mother  of  John  L.,  the  defendants ;  the  con- 
sideration for  this  assignment  was  paid  in  fnll  bj  the  said  Sarah  A., 
and  she  in  turn,  with  her  hasband  and  son,  assumed  possession,  which 
they  have  continued  down  to  the  present  time.  Some  payments  were 
made  by  Mrs.  Wonder  on  account  of  the  purchase-money,  and  some 
improvements  were  made  upon  tlie  property  by  her  husband.  After- 
ward there  was  an  assignment  of  the  articles  of  agreement,  above  re- 
cited, by  Wonder  and  wife  to  Phelps.  This  assignment,  as  will  appear 
hereafter,  was  void  for  the  want  of  a  proper  acknowledgment  on  her 
part.  Phelps  executed  a  new  contract  to  Wonder,  in  which  the  pur- 
chase-money is  set  forth  as  $2,300,  though  in  fact  there  is  in  this  sum 
some  $1,900  of  other  indebtedness.  Again,  and  after  the  transaction 
above  recited,  Jeremiah  Wonder,  at  the  instance  of  the  plaintiff,  as- 
signed to  his  son  John  L.,  who  in  turn  assigned  to  Phelps  and  Winton, 
and  on  the  same  day  Phelps,  who  had  in  the  mean  time  secured  Win- 
ton's  interest,  made  a  contract  with  John  L.  for  the  sale  of  the  prem- 
ises in  consideration  of  $3,062,  to  be  paid  in  installments  as  therein 
set  forth.  This  sum  also  embraced  an  indebtedness  over  and  above 
the  purchase-money  for  the  land.  The  transaction  would  thus  seem 
rather  to  assume  the  character  of  a  mortgage  of  the  equitable  interest 
in  this  ])roperty  than  a  sale,  and  the  process  in  hand  mi^ht  be  regarded 
as  one  to  enforce  payment  of  that  obligation  rather  than  to  collect 
purchase-money.  On  this  last  contract  the  pending  action  was 
brought,  and  on  the  8th  day  of  December,  1867,  tlie  case  was  referred, 
under  the  provisions  of  the  act  of  1869,  to  a  referee,  who  reported  a 
judgment  for  the  plaintiff  to  be  released  on  payment  by  the  defendants 
of  the  sum  of  $4,570.12,  with  interest,  within  four  montiis  from  the 
date  of  the  rendition  of  the  said  judgment.  We  will  not  now  stop  to 
consider  whether  this  judgment,  under  the  circumstances  above  stated, 
can  be  sustained  ;  but  will  pass  to  certain  findings  of  the  referee,  which 
of  themselves  will  determine  this  case.     These  findings  are  as  follows : 

1.  '*  The  assignment  bv  Patrick  McDonald  to  Sarah  A.  Wonder,  of 
his  equitable  title  in  the  land  described  in  the  writ,  vested  that  title  in 
her  as  against  her  husband,  and  as  against  the  subsequent  creditors  of  her 
husband  not  then  in  contemplation  by  him,  even  tnough  he  furnished 
her  the  purchase-raonev." 

2.  "  The  writing  of  the  6th  of  January,  1870,  indorsed  upon  the 
McDonald  contract,  and  purporting  to  be  an  assignment  to  plaintiff  of 
all  the  title  and  interest  of  Sarah  A.  Wonder  and  her  husband  in  said 
land  and  improvements  thereon,  was  null  and  void  as  to  her,  for  the 
reason  that  the  certificate  of  acknowledgment  does  not  set  forth  that 
she  was  examined  separate  and  apart  from  her  husband." 

3.  "  The  said  Sarah  is  not  estopped  by  her  acquiescence  in  the  sub- 
qnent  sale  of  the  same  property  by  plamtiff  to  her  husband,  from  set- 
ting up  her  equitable  title.'' 

4.  "  The  improvements  made  by  Jeremiah  before  he  acquired  any 
interest  in  the  premises  inured  to  the  benefit  of  his  wife,  whose  nghts 
are  not  concluded  by  this  ejectment."  We  hesitate  not  to  say  that  the 
legal  conclusions  here  announced  are  sound,  and  we  have  no  difficulty 
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in  adopting  them  ;  but  it  is  not  so  with  the  fifth  finding,  since  in  this 
he  holds  that  the  defendants  must  comply  with  the  John  L.  Wonder 
contract  by  paying  what  is  therein  set  forth  as  purchase-money,  or 
surrender  the  possession  of  the  premises.  This  entirely  ignores  the 
title  and  possession  of  Mrs.  Wonder,  under  which  it  was  not  only  the 
right,  but  also  the  duty  of  her  husband  to  defend.  The  case  of  John- 
son V.  FvUerton^  44  Penn.  St.  466,  rules  thecontention  in  hand.  It  wa& 
there  held  that  a  writ  of  habere  facias  poaaessionemy  issued  from  a 
lodgment  in  ejectment  against  a  husband,  cannot  aflfect  the  wife's  title, 
but  only  her  possession,  and  thai,  in  order  to  preserve  that  possession, 
the  husband  ought  to  have  defended  on  his  wife's  title,  and  that  he 
may  interpose  such  title  in  an  action  of  ejectment  brought  by  a  pur- 
chaser at  a  sheriff's  sale  on  a  venditioni  exponas  against  himself,  is  also 
recognized  in  the  case  of  Curry  v.  Bott^  63  Penn.  St,  400.  It  is  thus 
made  clear  that  it  was  entirely  proper  for  Wonder  to  set  up  his  wife's 
title  in  order  to  protect  her  possession,  and  that  a  disregard  of  this  title 
by  the  referee  was  erroneous.  As  the  conclusion  here  reached  covers 
this  case,  and  must  necessarily  reverse  it  radically,  we  need  not  con- 
sider the  other  exceptions. 
The  judgment  is  reversed. 

Wetherill's   Administrators  v.  The  Commonwealth  to  use,  eto. 

October  5,  1885. 

WiLi/— Administrator— Power  to  Sell  Real  Estate— Administration  Bond — 
Sureties'  LiABiLmr — Evidence. 

A. ,  the  administrator,  with  the  wiU  annexed  of  a  certain  decedent,  gave  a  bond 
in  the  penal  sum  of  $20,000,  upon  which  B.  and  others  were  sureties.  In  his  second 
and  final  account  A.  charged  himself  with  a  large  sum  received  in  payment  of  a 
bond  and  mort^^e  given  him  as  consideration  for  the  conveyance  of  certain  of  the 
decedent's  real  estate,  and  his  account  showed  a  balance  for  distribution  of  over 
$25,000.  The  auditor  reported  a  schedule  of  distribution,  and  a  final  decree  was 
made  by  orphans'  court  and  affirmed  by  the  supreme  court.  Meantime  A.  became 
insolvent  and  the  distributive  shares  of  the  heirs  remained  unpaid.  An  action  of 
debt  was  then  brought  in  the  name  of  the  Commonwealth  to  the  use  of  C,  a  dis- 
tributee, against  the  sureties  on  the  bond,  including  the  administrators  of  B.,  who 
was  then  dead.  The  record  was  afterward  amended  by  striking  out  the  other 
defendants,  and  leaving  B.*s  administrators  sole  defendants.  JJeW,  that  this  was 
not  error. 

Subsequently,  the  other  distributees  were  joined  as  plaintiffs  in  the  suit.  C. 
however,  elected  to  try  his  cause  alone  and  a  verdict  was  rendered  for  the  Com 
mon wealth,  in  the  penalty  of  the  bond,  $20,000,  and  the  sum  due  C.  found  to  be 
$7,162.75,  the  full  amount  awarded  him  by  the  decree  of  distribution  with  inter- 
^t.  Afterward  the  case  as  to  the  other  use  plaintiffs  waa  tried,  the  same  ver- 
dict rendered  for  the  Commonwealth,  and  the  respective  amounts  due  the  use 
plaintiffs  fixed  at  eighty-nine  per  cent  of  the  sums  awarded  them  by  the  decree 
of  distribution,  without  interest.  Judgment  was  then  entered  on  these  verdicts^ 
On  writ  of  error  by  B.'s  administrators,  hdd^  that  B.'s  estate  was  liable  for  A.'s 
admitted  default  in  not  paying  the  sums  awarded  the  several  distributees  by  the 
orphans'  court  decree. 

And  further,  that  each  use  plaintiff,  C,  as  well  as  the  others,  was  entitled  to 
his  pro  rata  share  of  the  $20,000.   No  one  had  any  superior  equity  over  the  others. 

It  was  contended  that  A.  had  no  power,  under  the  will,  to  sell  decedent's  real 
estate,  and  that  the  fund  in  his  hands  for  distribution  having  been  derived  from 
such  sale,  his  sureties  were  not  liable  for  his  default  in  the  payment  thereof. 

Held,  that  in  absence  of  adequate  power  to  sell,  conferred  on  A.  in  the  will, 
the  contention  might  be  sustained  ;  but  that  the  provisions  of  decedent's  will  (set 
out  at  length  in  the  opinion),  conferred  such  power. 
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It  was  not  error  to  refuse  to  admit,  as  evidence  of  pajment,  a  deed  given  by  A. 
to  one  of  the  use  plaintiffs,  in  absence  of  anj  proof  of  the  delivery  of  the  deed  to 
the  grantee. 

Certain  dne-bills,  given  by  the  hnsband  of  one  of  the  use  plaintiffs  to  A.,  which 
were  from  eighteen  to  twenty  years*  old,  were  offered  as  evidence  of  payment  by 
A.  to  the  maker.  The  latter  being  dead,  and  said  use  plaintiff  his  executrix, 
hMf  that  the  due-bills  were  inadmissible.  First,  because  no  suit  could  be 
maintained  on  them  against  a  plea  of  the  statute  of  limitations ;  and  second, 
because  if  they  had  any  value,  they  should  be  collected  in  the  distribution  of  the 
maker's  estate. 

An  administrator  has  power  to  effect  a  compromise  of  a  disputed  claim,  if  car- 
ried out  in  good  faith  and  for  the  best  interests  of  the  estate. 

Error  to  common  pleas  of  Berks  county.  Debt  upon  an  administra- 
tion bond,  in  which  William  Wetherill  was  one  of  the  sureties  of 
Jacob  J.  S.  Seitzinger,  administrator  of  Jacob  W.  Seitzinger,  deceased, 
brought  by  tlie  Commonwealth  to  the  use  of  tliose  entitled  to  the 
estate  of  the  decedent,  the  administrator  having  become  insolvent  after 
the  confirmation  of  his  account  showing  a  balance  in  his  hands  for  dis- 
tribution. 

The  opinion  states  the  facts*  The  second,  third  and  fourth  assign- 
ments of  error,  referred  to  in  the  last  clauses  thereof,  were  as  follows : 

(2)  The  court  erred  in  the  following  part  of  the  general  charge : 
"  We  are  of  opinion  that  the  parties  who  come  here  now  (i.  e.y  the 
plaintiffs  in  the  second  suit)  are  entitled  to  their  full  pro  rata  share  of 
the  judgment  entered  on  the  bond.  .  .  .  This  would  be  2ipro  rata 
of  eighty-nine  and  a  fraction  per  cent  on  the  amount  that  was  distrib- 
uted to  them,  without  interest," 

(3)  "  The  court  erred  in  rejecting  the  deed  of  Jacob  J.  S.  Seitzinger 
to  the  trnstee  of  Mrs.  Hill  (one  of  the  use  plaintiflEs),  of  his  interest  in 
the  real  estate,  then  and  still  occupied  by  her,  in  satisfaction  of  her 
share  of  the  balance  in  his  hands  as  administrator." 

There  was  no  evidence  that  the  deed  was  ever  delivered  to  the 
grantee. 

(4)  The  fourth  assi^ment  was  the  refusal  of  the  court  to  admit  in 
evidence  certain  due-bills  given  by  Franklin  S.  Seitzinger  (whose  wife 
and  executrix  was  one  of  the  use  plaintiffs)  to  Jacob  J.  S.  Seitzinger.  The 
ruling  of  the  court  was  as  follows  :  "The  doe-bills  offered  in  evidence 
are  held,  ranging  from  about  eighteen  years  to  upward  of  twenty  years. 

•  .  .  1*0  suit  could  be  sustained  on  them  against  the  plea  of  the 
statute  of  limitations,  and  hence  the  objection  to  them,  because  the 
statute  would  run  against  them  —  could  avail  when  they  are  offered  in 
defense  as  payment.  The  court  do  not  believe  that  they  are  such  evi- 
dence of  payment  that  can  be  set  up  asainst  a  suit  for  a  distributive 
share,  where  the  proceedingis  against  the  security  of  an  administrator 
after  devastavit.  .  .  .  The  maker  of  the  due-bill  is  dead,  his  execu- 
trix is  the  distributee,  and  if  they  have  value  they  might  be  used  in 
support  of  a  claim  for  payment  in  distribution,  and  out  of  the  estate  of 
Franklin  S.  Seitzinger.     .     .     .     They  are  rejected." 

G.  R.  Fox,  Edward  J.  Fox  and  Cyrus  G.  Derr^  for  plaintiffs  im 
error.  Een/ry  A.  Muhlenherg  and  George  F.  Baer^  for  defendants  in* 
error. 
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Sterrett,  J.  In  June,  1857,  letters  of  administration  de  bonis  non 
cum  testamento  annexo  on  the  estate  of  Jacob  W.  Seitzinger,  were 
issued  to  his  son;  Jacob  J.  S.  Seitzinger,  who  gave  bond  in  tlie  penal 
sum  of  $20,000,  with  William  Wetherill  and  James  S.  BHll  as  sore- 
ties.  The  administrator's  first  account  was  filed  in  1868  and  his 
final  account  in  1873.     In  the  latter  he  charged  himself  as  follows  : 

Bond  and  mortgage  of  the  Forest  Improvement  Com- 
pany, credited  in  first  account,  whicn  has  since  been 

paid  . , $22,  500  00 

Interest  on  said  bond  and  mortgage  to  May  11,  1868, 

when  the  same  was  paid 35,  948  96 

Due-bills  on  hand  and  credited  in  his  first  account 3,  094  16 

Loan  to  John  H.  Swaby,  credited  in  his  first  account . . .  700  00 

Interest  received  on  money  loaned,  invested,  and  money 

in  his  hands 6, 123  03 

Total ;.     $48,366  15 

After  taking  credit,  among  other  things,  for  $10,143.63,  shown  to  be 
due  him  bv  his  first  account,  the  balance  for  distribution  was  over 
$25,000.  The  auditor  appointed  to  distribute  this  balance  reported  a 
schedule  of  distribution  in  February,  1879,  and  the  case  was  so  pro- 
ceeded in  that  a  final  decree  was  made  and  afterward  aflSrmed  by  this 
court.  In  the  mean  time  the  accountant  became  insolvent,  and  the  dis- 
tributive shares  of  the  heirs  remained  unpaid.  In  September,  1882,  this 
action  of  debt  on  the  administration  bond  was  brought  in  the  name  of 
the  Commonwealth  to  use  of  Joseph  Fomance,  administrator,  etc., 
against  James  S.  Hill,  one  of  the  sureties,  and  the  administrators  of 
William  Wetherill,  the  other  surety,  who  died  about  ten  years  before. 
The  record  was  amended  by  striking  therefrom  the  name  of  James  S. 
Hill,  one  of  the  defendants,  thus  leavingthe  personal  representatives 
of  William  Wetherill  sole  defendants.  This  action  of  tne  court  has 
been  complained  of,  but,  as  we  think,  without  any  iust  cause. 

Shortly  thereafter,  the  other  distributees  maae  application  and 
became  parties  plaintiffs  to  the  suit.  The  original  use  plaintiff  having 
elected  to  try  his  case  separately,  a  verdict  was  rendered  in  favor  of  the 
Commonwealth  for  $20,000,  penalty  of  the  bond,  and  the  sum  due 
Joseph  Fomance,  administrator,  etc.,  was  found  to  be  $7,162.75,  the 
full  amount  awarded  him  by  the  decree  of  distribution,  with  interest 
from  date  thereof.  Subsequently  the  case  as  to  claims  of  the  other 
use  plaintiffs  was  tried,  same  verdict  rendered  in  favor  of  the  Com- 
monwealth, and  the  respective  amounts  due  the  beneficial  plaintiffis 
fixed  at  about  eighty-nine  per  cent  of  the  sums  awarded  them  respect- 
ively by  the  decree  of  distribution,  without  interest.  Judgments  hav- 
ing been  entered  on  the  verdicts,  these  writs  of  error  were  taken 
thereto.  The  cases  were  argued  together,  and  are  so  closely  related 
that  they  may  be  disposed  of  m  the  same  way. 

The  main  question  involved  in  the  several  specifications  of  error  is, 
whether  the  sureties  on  the  administration  bond  are  liable  for  admit- 
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ted  default  of  their  jpriocipal  in  not  paving  to  the  distributees  the 
several  sums  awarded  to  tnem  by  the  decree  of  the  orphans'  court, 
above  referred  to. 

While  plaintilfe  in  error  concede  the  correctness  of  the  general  prin- 
ciple recognized  in  Hartzell  v.  Conrnionwealihj  42  Penn.  St.  459,  that 
the  sureties  of  an  administrator  de  bonis  non  are  answerable  for  the 
proceeds  of  real  estate  sold  by  him  by  virtue  of  a  testamentary  power 
of  sale,  it  is  contended  the  administrator  in  tliis  case  had  no  such 
authority  to  dispose  of  the  lands  conveyed  by  him  to  the  Forest  Im- 
provement Company,  and  from  which,  as  shown  by  his  account,  the 
distributed  balance  was  realized.  In  affirming  the  first  point  sub- 
mitted bv  use  plaintiff,  the  learned  judge  charged :  ^^  That  inasmuch 
as  the  balance  with  which  "  the  administrator  de  bonis  non  "  is  charged 
by  the  auditor  in  the  proceeds  of  real  estate,  the  sureties  on  the  bond 
are  not  liable  for  the  payment  of  such  balance  unless  authority  was 
conferred  by  the  will  of  Jacob  W.  Seitzinger  to  make  sale  of  said 
real  estate;"  but  in  refusing  to  affirm  his  second  to  fifth  points,  in- 
clusive, and  in  char^n^  the  jury  as  complained  of  in  the  fifth  and 
ninth  specifications,  incluBive,  he  held  in  substance  that  under  the  un- 
disputed facts  in  this  case  the  sureties  were  liable.  In  this  we  think 
he  was  right.  The  very  able  and  ingenious  argument  of  the  learned 
counsel  for  plaintiffs  in  error  has  failea  to  convince  us  to  the  contrary. 

In  the  first  place,  upon  the  face  of  the  records  given  in  evidence, 
the  Commonwealth  has  a  prima  facie  case.  The  rendition  of  an  ac- 
count by  the  administrator,  in  which  he  charges  himself  with  the  fund 
in  question,  and  the  action  of  the  court  confirming  the  same,  and  dis- 
tributing the  balance,  in  connection  with  the  admitted  default  of  the 
administrator  in  not  paying  out  the  monev  in  accordance  with  the 
decree  of  distribution,  are  prima  forcie  sufficient  to  fix  his  sureties  for 
the  devastavit. 

Aside  from  all  that,  however,  the  discretionary  powers  of  sale  con- 
tained in  the  will  of  Jacob  W.  Seitzinger  are  not  only  very  broad  and 
ample,  but  it  does  not  appear  they  had  been  exhausted  when  the  con- 
veyance was  made  to  the  Forest  Improvement  Company  in  1857.  It 
appears  that  prior  to  that  date,  the  title  to  the  land  embraced  in  the  con- 
veyance was  in  controversy,  and  the  conveyance  was  made  in  pursu- 
ance of  a  compromise  of  the  then  pending  litigation.  The  power  of 
the  administrator  to  effect  a  compromise  of  the  msputed  claim,  if  made 
and  carried  out  in  ^ood  faith  and  for  the  best  interests  of  the  estate, 
cannot  be  questions.  The  authority  vested  in  him  for  that  purpose  is 
full  and  complete.'  After  disposing  of  certain  portions  of  nis  estate, 
the  testator  devises  the  residue  in  the  following  words :  "  All  the  rest, 
residue  and  remainder  of  my  estate,  real  and  personal,  including  what 
may  be  purchased  or  acquired  hereafter  in  my  life-time,  or  alter  my 
death  by  my  executors  as  aforesaid,  and  the  reversion  expectant  upon  my 
wife's  death  of  the  seventy  acres  of  land  first  above  mentioned,! 
devise  and  bequeath  to  my  executors,  or  executor,  for  the  time  being, 
his  or  their  heirs,  executors  and  administrators,  in  trust,  by  sales,  pub- 
lic or  private,  or  mortgages  thereof ,  or  from  the  rents  and  profits,  inter- 
est and  income  thereoi,  while  unsold,  at  ]iis  or  their  discretion,  at  such 
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times  and  in  such  manner  as  he  or  they  may  deem  proper,  to  receive 
and  collect  such  sum  or  sums  of  money  as  he  or  they  may  deem  neces^ 
sary  for  the  payment  of  all  my  debts,  and  the  discharge  of  all  incnm- 
brances  upon  my  real  estate  of  money,  and  the  raising  of  all,  or  any 
sum  or  sums  of  money  that  may  be  required  for  the  payment  of  any 
legacies,  or  for  any  of  the  purposes  mentioned  in  this  my  will."  Efe 
also  provides  in  the  same  connection  '^  that  no  persons  purchasing  from 
or  lending  on  mortage  as  aforesaid  to  my  executors  shall  be  required 
to  see  to  the  necessity  or  occasion  for,  or  propriety  or  expediency  of, 
any  sales  or  mortgages  which  they  may  see  proper  to  make  •  •  • 
it  being  my  will  that  their  convevances,  absolute  or  defeasible,  shall  in 
all  cases  be  effectual ;  and  that  their  receipts  and  acquittances  shall  in 
all  cases  be  final  discharges  on  any  sale  or  sales  of  my  real  estate  to  be 
made  as  aforesaid."  From  these  and  other  clauses  in  the  will  it  is  very 
evident  the  testator  intended  to  give  his  executors  not  only  full  power 
and  authority  to  sell  for  any  of  the  purposes  named,  but  also  the  widest 
discretion  in  the  exercise  of  the  powers  thus  vested  in  them.  By  vir- 
tue of  the  act  of  February  24,  1834,  the  powers  and  duties  of  the 
executors  are  extended  to  the  administrator  with  the  will  annexed. 

In  a  subsequent  clause  of  his  will  the  testator  declared,  "  It  is  my 
will,  as  soon  as  my  debts  shall  have  been  paid,  and  all  incumbrances 
upon  my  real  estate  discharged,  the  whole  of  my  remaining  residuary 
estate  shall  be  inventoried  and  appraised  by  three  persons  to  l>e 
appointed  by  my  executors,"  etc.  Inasmuch  as  an  appraisement  under 
tnis  clause  appears  to  have  been  made,  it  is  contended  testator's  debts 
must  have  been  paid  and  all  incumbrances  on  his  real  estate  discharged, 
and,  therefore,  the  powers  of  sale  were  exhausted.  There  would,  per- 
haps, be  force  in  this  position  if  it  did  not  appear  affirmatively  that 
such  was  not  the  fact.  The  record  —  No.  176,  April  term,  1847,  Kevm 
V.  Seitzitiger  —  in  which  the  executors  of  the  testator  and  afterward 
the  administrator  de  bonis  non  were  substituted  as  defendants,  shows 
a  large  claim  against  the  estate  which  was  not  finally  settled  until  sev- 
eral years  thereafter.  The  prematurely  prepared  inventory  and  appraise- 
ment of  the  **  remaining  residuary  estate,"  could  not  have  the  enect  of 
depriving  the  administrator  of  the  power  and  authority  vested  in  him 
by  the  provisions  of  the  will. 

Witnout  pursuing  the  subject  further,  we  think  the  learned  judge 
was  fully  warranted  in  refusing  to  affirm  defendant's  second  to  fiffli 
points,  inclusive,  and  in  charging  the  jury  as  he  did  on  the  trial  of  the 
tirst  issue. 

Several  errors  are  assigned  to  the  rulings  of  the  'court  on  the  trial 
of  the  second  issue,  in  none  of  which  do  we  think  plaintiffs  in  error 
have  just  reason  to  complain.  They  submitted  a  point  in  which  the 
court  was  requested  to  charge :  "  That  if  plaintiffs  are  entitled  to  recover 
at  all,  each  plaintiff  is  entitled  to  recover  his  i?r^  rata  share  of  the  sum 
of  $12,837.25,  being  balance  of  penalty  of  the  bond  in  suit  remaininff 
after  the  payment  oi  the  .  .  .  judgment  in  favor  of  Joseph 
Fomance,  administrator." 

This  point  was  rightly  refused.  The  verdict  should  have  ascertained 
the  amount  due  each  plaintiff,  with  interest*  from  the  date  of  the  decree 
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in  the  orphans'  court.  The  judgment  in  favor  of  the  Commonwealth 
would,  of. course,  be  for  $20,000  and  costs,  and  could  in  no  event 
exceed  that  sum,  but  each  of  the  use  plaiutifEs,  the  original  use  plain- 
ti£E  as  well  as  those  who  afterward  became  parties  to  the  sui.t,  were 
entitled  to  have  the  amounts  due  them,  respectively,  ascertained  by  the 
jury,  as  though  the  penalty  was  sufficient  to  cover  all.  Inasmuch,  how- 
ever, as  the  aggregate  claims  of  the  use  plaintiffs  exceed  the  penalty  of 
the  bond,  the  court  in  the  exercise  of  its  equitable  powers  should  so 
control  the  execution  or  executions,  if  any  are  issued,  as  not  to  permit 
either  of  them  to  collect  or  receive  more  than  his^ro  rata  share  of  the 
$20,000.  Neither  of  the  use  plaintifts  has  any  equity  that  is  superior 
to  that  of  the  others.  It  follows  from  what  has  just  been  saia  that 
the  court  erred  in  that  portion  of  the  charge  covered  by  the  second 
specification,  but  the  error  is  one  of  which  defendants  below  have  no 
reason  to  complain.     They  are  not  prejudiced  thereby. 

There  was  no  error  in  rejecting  the  deed  referred  to  in  the  third 
specification ;  nor,  for  reasons  suggested  by  the  court  below,  was  there 
any  error  in  rejecting  the  severS  due-bills  mentioned  in  the  fourth 
specification. 

The  judgment  in  each  case,  is  affirmed. 


COURT  OF  APPEALS  OF  NEW  YORK 


Crawford  v.  The  West  Side  Bank.* 

October  6,  1885. 

IJbgotiablb  Instrument  —  FRAtJDULENT  Alteration  op  Chbck  —  Liabiuty  op 
Bank  to  Drawer. 

A  bank  in  disbursing  its  customer's  funds  can  pay  the  money  in  the  usual 
course  of  business  and  in  conformity  to  his  directions,  and  it  is  responsible  for 
any  omission  to  discover  the  original  terms  and  conditions  of  a  check  once  prop- 
erly drawn  upon  it,  notwithstanding  the  check  has  been  so  skillfully  altered  as 
to  defy  detection  by  examination.  But  the  responsibility  of  the  banker  is  con- 
fined to  the  maker  alone,  and  does  not  apply  to  other  parties  through  whose 
hands  the  altered  check  passes. 

Plaintiff  on  the  20th  of  April,  intending  to  be  absent  from  his  place  of  business 
a  few  days,  drew  a  check  on  the  defendant's  bank,  dated  April  22,  for  $700,  pay- 
able to  his  clerk,  to  enable  him  to  pay  plaintiff's  workmen  on  that  day.  The 
clerk  altered  the  date  of  the  check  to  April  21,  and  on  that  day  drew  the  money 
from  the  bank  and  absconded.  HM,  that  changing  the  date  of  the  check  was 
such  a  material  alteration  of  its  terms  as  to  destroy  its  validity,  and  the  bank  had 
no  right  to  charge  it  to  the  plaintiff's  account ;  that  the  validity  of  the  check 
having  been  destroyed  by  the  fraudulent  alteration  before  its  inception,  no  valid 
obligMion  could  subsequently  arise  upon  it  by  holding  it  until  the  day  originally 
fixed  for  its  payment. 

Whether  an  alteration  is  material  or  not  is  a  question  of  law  for  the  court. 

Appeal  from  a  judgment  of  the  general  term  of  the  superior  court  of 
the  city  of  New  York,  reversing  a  judgment  in  favor  of  the  defendant, 
rendered  at  a  trial  terra  before  the  court  without  a  jury.  The  action 
was  brought  by  the  plaintiff  to  recover  an  alleged  balance  on  deposit 
with  the  defendant^  West  Side  Bank. 

*  Affirming  49  N.  Y.  Supr.  a.  R.  68.  ' 
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The  answer  of  the  defendant  deni 
for  an  overdraft  bj'  the  plaintiff  oi 
demanded  judgment.  The  cause 
Wm.  H.  Arnodx,  judge,  at  a  trial  t 
terposed  their  proofs,  and  after  eons 
of  the  defendant. 

The  single  point  in  controversy  a 
are  the  facts :  The  plaintiff  carried 
city  of  New  York.  R.  J.  Morgan 
clerk.  He  kept  the  plaintiff's  book 
his  business,  Had  the  Key  of  the  8af< 
On  Thursday,  April  20,  1882,  the  p 
drew  his  check  for  $700,  dated  it  I 
to  R.  J.  Morgan  that  if  he  was  not 
22,  1882,  he  should  take  the  said 
the  bank  on  Saturday,  April  22,  1( 
the  foreman  to  pay  the  men  with 
day,  April  20,  1882,  and  left  in  the 

On  Friday,  April  21, 1882,  R  J. 
defendant's  paying  teller,  and  receiv 
presented  the  check  bore  date  Ap 
the  payee,  R.  J.  Morgan. 

John  C,  ShaWy  for  appellant.     I 

Roger,  Ch.  J.  The  relation  exi 
iter  is,  in  a  strict  sense,  that  of  debt 
its  obligation  as  a  debtor  the  banl 
obtaining  between  principal  and  a^ 
funds  it  can  pay  them  only  in  tn 
conformity  to  his  directions.  In  d< 
to  charge  any  payments  except  th 
person  whom,  and  for  the  amonn 
Gould,  20  Pick.  645;  Dan.  Nej 
depositor's  funds  upon  the  conditio 
his  order,  and  upon  an  accounting 
as  it  has  paid  without  receiving  val 
from  necessity  responsible  for  anj 
terms  and  conditions  of  a  check  or 
at  the  time  of  payment  it  is  the  on 
integrity  who  has  the  opportunity  of 
duty  to  its  depositors  of  guarding  th( 
This  liability  arises,  although  an 
order  has  been  effected,  even  tho 
defy  detection  by  examination.  E 
lows  from  the  fact  that  after  it  is 
the  reach  of  its  maker,  and  he  hi 
fulfilled  its  ofiice,  of  inspecting  it  a 
occasioned  by  a  fraudulent  aJterat 
has,  and  he  is  responsible  for  any  \ 
alteration  of  an  order  after  it  has 
blank  places  properly  filled  up,  and 
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er,  for  the  exercise  of  such 
3.  So  far  as  other  parties, 
iOBj  are  concerned,  they  have 
ilent  alterations  in  the  body 
)  them,  after  payment,  he  is 
e  maker's  signatm^.  Bank 
0.  The  principle  stated  in 
;.  a,  21  Am.  Rep.  612 ;  Mor 
fc,59N.Y.67;  B.C.,  17  Am. 
rawees  of  a  check  or  bill 
tore  only  of  their  corre- 
a  want  of .  knowledge  of 
lent,  applies  only  as  between 
I  opportuniny  of  inspection, 
snce  of  an  alteration.  Snch 
the  reputed  responsibility  of 
Lt,  and  its  apparent  genuine- 
•  peril.  They  have  no  duty 
fuarding  their  own  interests, 
-s,  they  take  the  risk  of  loss 

3tween  drawee  and  drawer, 
\  authorized  the  other  to  do. 
of  liability  of  parties  upon 
rity  solely.  In  this  view  it 
tor  was  fraudulently  altered 
Id  by  the  bank  at  the  latter 
ge  only  £3  to  the  depositor. 
,  J.,  said:  "If  the  banker 
lie  customer  upon  an  order 
the  payment  he  must  show 
gnature  only,  but  in  every 

unless  the  depositor  has,  in 
by  some  affirmative  act  of 
n  of  a  fraud  by  those  into 
unff  v.  Grotey  4  Bing.  253 ; 
.  party  who  makes  and  issues 
Irawn,  to  express  the  liability 
with  negligence  on  account 
after  its  issue,  would  render 
ignant  to  justice  and  reason. 
20th  of  April,  intending  to 
a  few  days,  drew  his  check 
30,  jpayable  to  his  clerk,  one 
;o  obtain  funds  to  pay  wages 
ju  the  22d.  The  check  was 
,  with  directions  to  Morgan, 
heck  on  the  22d,  draw  the 
ay  out  to  the  employees  in 
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case  the  drawer  did  not  return  before  noon  upon  that  day.  The  plain- 
tiff did  not  return  until  after  the  time  appointed,  but  on  the  21st 
Morgan  took  the  check,  and  having  altered  the  date  to  the  2l8t,  drew 
the  money  from  the  bank  and  absconded  with  the  funds  on  the  same 
day. 

The  check  as  drawn  conferred  no  authority  on  the  bank  to  pay  the 
amount  for  which  it  was  drawn  out  of  the  plaintiff's  funds  beiore  its 
date.  Oodm  v.  BamJc  Corn/monwealih^  6  Duer,  76  ;  Mohawk  Bank  v. 
BroderiokjlO  Wend.  804;  S.C.,  13  id.  133.  Sudi  payment  did  not,  there- 
fore, justify  the  bank  in  charging  the  check  to  the  plaintiff.  The 
bank  undoubtedly  had  the  same  right  as  any  other  person  to  pur- 
chase a  post-dat^a  check  and  enforce  it  against  the  drawer  in  case  of 
his  liability  thereon.  This  right  to  enforce  payment,  however,  depended 
upon  the  question  as  to  whether  the  purchaser  became  a  bona  fde 
holder  of  the  paper,  and  also,  whether  it  was  then  a  valid  obligation 
of  the  maker.  A  material  alteration  of  its  terms  after  execution  and 
before  payment  would  destroy  its  validity.  A  change  in  its  date 
whereby  tne  time  of  its  payment  was  accelerated  was  undoubtedly  such 
an  alteration.  Thns  it  was  held  in  the  case  of  Va/nce  v.  Lawiher^ 
1  Ex.  Div.  176 ;  S.  0.,  16  Moak'sEng.  Rep.  683,  where  the  date  of  a 
check  had  been  altered  from  March  2  to  March  26,  and  as  thns  altered 
was  attempted  to  be  enforced  against  the  drawer  by  one  who  had  paid 
value  to  an  unlawful  holder  for  it,  that  such  alteration  vitiated  the 
check  and  no  recovery  could  be  had  thereon. 

Whenever  the  legal  rights  and  liabilities  of  a  maker  of  commercial 
paper  are  changed  in  a  material  respect  by  a  fraudulent  alteration  of 
the  obligation,  such  alteration  vitiates  the  instrument,  and  the  ques- 
tion whether  it  is  material  or  not  is  one  of  law  for  the  court.  2  rars. 
Notes  and  Bills,  582 ;  2  Pars.  Cont.  721 ;  Dan.  Neg.  Inst.,  §§  1373, 
1658 ;  Booth  v.  Powers,  66  K  Y.  29.     . 

The  absence  of  a  date  upon  a  negotiable  instrument  at  its  inception, 
or  the  fact  that  it  is  post  or  ante-dated  may  not  be  material  upon  the 
question  of  its  validity  ;  but,  when  a  date  has  been  once  inserted,  and 
its  time  of  payment  has  been  thus  fixed,  such  date  is  material  and  can- 
not be  alterea  without  the  consent  of  the  maker.  Dan,  Neg.  Inst., 
§§  1376-77,  1677-78;  2  Pars.  Notes,  662 ;  Stephen  v.  araham,  7Serg. 
&  E.  505. 

In  the  present  case,  the  check  was  never  a  valid  instrument  for  any 
purpose,  because  it  had  become  vitiated  by  a  fraudulent  alteration  be- 
iore it  had  any  inception.  It  never  came  into  the  hands  of  any  per- 
son entitled  to  enforce  it  for  anjr  amount,  or  for  any  purpose,  as 
against  its  maker.  The  whole  object  of  the  check  had  failed  before- 
the  legally  appointed  time  for  its  payment,  by  reason  of  the  unauthor- 
ized act  of  the  bank  in  paying  it,  and  thereby  enabling  the  fraudulent 
holder  to  abscond  with  its  proceeds.  The  check  was  not,  therefore,  a 
legal  obligation  enforceable  against  the  drawer  by  its  owner  and  holder. 
It  is  claimed  by  the  appellant,  that  even  if  it  be  held  that  tlie  defend- 
ant had  no  authority  to  pay  this  check  on  the  21st,  that  having  be- 
come its  owner,  and  having  kept  it  until  after  its  true  date,  it  was  then 
entitled  to  charge  it  to  the  plaintiff,  because  it  then  corresponded,  not 


Digitized  by 


Google 


/ 


K.  r.]  TmED  Avenue  E.  R.  Co.  v.  Eblino.  291 

only  as  to  amount,  but  as  to  the  time  of  payment,  with  the  obligation 
which  the  plaintiff  intended  to  and  did  in  fact  assume.  There  is  some 
anthoritj  for  the  proposition,  that  a  banker,  after  payment,  has  the  right 
to  hold  an  altered  check  for  its  correct  amount,  as  against  the  maker. 
Hall  V.  FvXLer^  supra;  Stisquehanna  Hank  v.  Zoomisj  85  N.  T.  207  ; 
S.  C,  39  Am.  Rep.  652 ;  Jiedinffton  v.  WoodSy  45  Oal.  406.  In  these 
cases,  however,  the  checks  had  received  a  legal  inception  upon  their 
delivery  to  holders  for  value,  and  as  thus  delivered,  authorized  their 
drawees  to  pay  them  and  debit  the  makers  with  the  sum  originally  speci- 
fied therein.  Such  instruments  not  only  conferred  authority  to  pay  their 
true  amount  upon  their  drawees,  but  created  a  legal  liability  in  case  of 
non-payment,  against  their  drawers  for  the  repayment  .of  tfiat  amount, 
and  the  right  to  enforce  such  power,  or  liability,  would  no  doubt  pass 
as  an  inciaent  to  the  transfer  of  the  check  to  any  holder  in  good  faith. 
Pare.  Bills  and  Notes,  682.  But  we  cannot  see  how  the  principle 
stated  in  these  cases  can  benefit  the  defendant,  for  the  possibility  that 
the  check  could  ever  become  a  legal  liability,  in  the  hands  of  any  per- 
son,  was  destroyed  by  its  fraudulent  alteration  before  inception.  In 
the  hands  of  Morgan,  the  check  created  no  liability  in  his  favor  against 
its  drawer.  There  never  existed,  therefore,  either  a  valid  written 
obligation  against  the  plaintiff,  or  an  original  le^l  liability  to  any  one 
enforceable  after  the  destruction  of  tne  written  instrument  by  its 
fraudulent  alteration. 

The  transfer  of  the  check  by  Morgan,  under  the  circumstances,  could 
not,  therefore,  carry  to  another  a  rignt  founded  either  upon  the  vitiated 
check,  or  upon  an  original  liability  which  never  in  fact  existed. 

When  a  negotiable  mstrument  constitutes  in  itself  the  only  obligation 
existing  against  its  maker,  all  remedies  thereon  are  lost  by  its  fraud- 
nlent  alteration,  and  the  law  refuses  to  create  a  new  contract  to  supply 
the  place  of  the  one  destroyed.  Booth  v.  Poioers,  56  N.  T.  31 ;  Pars. 
Bills,  572;  Myer  v.  Huneke,  55  N.  Y.  412. 

It  follows  that  there  is  no  principle  upon  which  the  defendant  has 
the  right  to  chaige  the  check  in  question  for  any  amount  to  the  plain- 
tiflf. 

The  judgment  should,  therefore,  be  aflBrmed. 
All  concur. 


Third  Avenue  Railboad  Company  v.  Eblino.* 

Octobers,  1885. 

Practice  —  Exception  to  Admission  op  Evidence  —  No  Exception  No 
Reversal. 

An  exception  to  the  admission  of  evidence  can  only  be  taken  when  it  is  re- 
ceived  against  the  parties'  objection. 

The  question  being  whether  or  not  there  had  been  a  surrender  of  a  lease,  and 
the  evidence  being  conflicting,  the  court  charged  that  •*  if  both  parties  came  to 
the  understanding,  as  narrat^  by  the  defendants,  you  will  be  warranted  in  find- 
ing for  defendants,  while  if  you  believe  otherwise,  you  will  find  for  the  plain- 
tiffs." Plaintiff's  counsel  did  not  except  to  the  charge  or  to  any  refusal  to  charge 
otherwise.  The  jury  found  for  defendants.  The  general  term  of  the  common 
pleas  reversed  the  jud^ent  on  the  strength  of  an  alleged  exception  when  in 
fact  there  was  none.     Jueld  error. 

♦  Reversing  10  Daly,  325  ;  17  N.  Y.  Weekly,  306,  but  not  on  the  merits. 
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AFFBAL  —  DiSMIBSAL. 

It  is  no  ground  for  the  dismissal  of  an  appeal  to  this  court,  that  the  general 
term  granting  the  appeal  were  not  the  same  persons  who  constituted  the  general 
term  deciding  the  case. 

Appeal  from  an  order  of  the  New  York  common  pleas  reversing  a 
judgment  of  the  marine  coart  in  defendant's  favor  ai^  ordering  a  new 

Jf.  C.  Moak^  for  appellant.    H.  Morrisoriy  for  respondent. 

BuGEB,  Ch.  J.  We  think  the  court  of  common  pleas  erred  in  revers- 
ing the  judgment  rendered  by  the  marine  court  in  favor  of  the  defend- 
ants. It  assumed  to  do  so  upon  the  strength  of  an  alleged  exception 
to  the  admission  of  evidence  oflEered  by  the  defendants  upon  the  trial, 
but  in  fact  there  is  no  such  exception.  It  was  attempted  to  be  taken 
in  this  manner.  One  of  the  defendants,  called  as  a  witness  in  his  own 
behalf,  was  asked  to  relate  certain  conversations  occurring  between 
himself  and  the  plaintiffs  and  president,  secretary  and  treasurer,  in 
reference  to  an  alleged  sun-ender  of  the  lease  sued  upon.  These  ques- 
tions were  objected  to  bv  the  plaintiff,  and  were  excluded  by  the  court. 
The  plaintiff's  counsel  then  stated :  "  I  will  withdraw  my  objections, 
and  consent  that  the  case  proceed,  believing  that  the  jury  will  find  from 
the  evidence  for  the  plaintiff,  at  the  same  time  I  will  except,  in  order 
to  secure  the  rights  of  my  clients,  to  any  evidence  as  to  powers  of  in- 
dividual members  of  the  company  to  modify  a  lease  made  by  the  board 
of  directors."  The  court:  ''I  will  allow  the  jury  to  find  a  verdict 
subject  to  the  opinion  of  the  court."  Some  evidence  was  then  given 
as  to  interviews  between  plaintiff's  officers  and  defendants,  but  when 
the  defendants  sought  a^in  to  prove  the  conversations  referred  to,  the 

Plaintiff  objected,  and  the  evidence  was  again  excluded  by  the  court, 
'he  plaintiff's  counsel  then  said :  "  I  consent  that  the  question  at  issue, 
independent  of  the  fact  whether  that  conversation  occurred  or  not,  shall 
go  to  the  jury,  except  Mr.  Lyons'  assertion."  Although  this  remark  is 
somewhat  unintelligible  in  itself,  yet  interpreted  in  the  light  of  the 
preceding  statement  and  the  subsequent  course  of  the  trial,  it  can  be 
neld  to  mean  nothing  but  a  waiver  of  the  objections  to  the  proposed 
evidence.  The  evidence  thereafter  taken,  was  received  in  accordance 
with  the  understanding  expressed  in  the  remarks  of  the  plaintiff's 
counsel,  and  without  any  ruling  by  the  court  upon  the  question  of  ad- 
missibility. Such  evidence  tendea  to  show  that  an  agreement  had  been 
made  between  the  parties  by  which  the  plaintiff  accepted  a  surrender 
of  the  lease  in  question  from  the  defendant  prior  to  the  commencement 
of  the  quarter  for  which  rent  is  claimed  in  this  action.  In  submitting 
the  case  to  the  jury  the  court  charged,  among  other  things,  *'tbat  in 
order  to  constitute  such  surrender,"  "  not  only  must  thei-e  be  an  under- 
standing on  the  part  of  Ebling  and  Elinney  that  they  were  to  be  re- 
leased and  other  parties  accepted  in  their  place,  but  there  must  be  such 
a  contract  entered  into  between  these  parties  that  the  minds  of  both 
parties"  "  met,  and  that  both  the  parties  understood  the  agreement. 
If  both  parties  came  to  this  understanding  as  narrated  .by  the  defend- 
ants, you  will  be  warranted  in  finding  for  the  defendants,  while  if  yon 
believe  otherwise,  you  will  find  for  the  plaintiffs."     The  plaintiff's 
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counsel  neither  excepted  to  this  charge,  or  to  any  refusal  of  the  court 
to  char^  otherwise. 

The  jury  found  for  the  defendants.  The  right  of  the  defendant 
to  a  judgment  on  the  verdict  was  not  in  any  way  questioned  by  the 
plaintiff,  and  it  seems  to  have  been  entered  as  of  course.  No  motion 
was  made  for  a  new  trial  before  the  trial  court  or  at  special  term,  and 
the  only  attempt  at  review  is  upon  an  appeal  from  the  judgment 
entered  on  the  verdict.  Such  an  appeal  must  be  determined  upon 
the  exceptions  taken  on  the  trial.  The  remark  made  by  the  court  on 
receiving  the  evidence,  that  it  would  take  the  verdict  subject  to  the 
opinion  of  the  court,  was  not  acted  upon,  and  no  proceeding  was  there- 
arter  taken  to  determine  such  a  question  as  would  have  been  pre- 
sented by  a  verdict  so  taken.  §  1000,  Code  of  Civ.  Pro.  Under 
these  circumstances  if  the  plaintiff  desired  to  move  for  a  new  trial  upon 
the  facts,  it  should  have  done  so  in  the  first  instance  at  special 
tenn.  §  1002,  Code  of  Civ.  Pro.  Not  having  done  this  no  ques- 
tion affecting  the  merits  or  the  sufficiency  of  the  evidence  to  support 
the  verdict,  cotdd  be  raised  at  general  term.  The  jurisdiction  of  that 
court  extended  only  to  a  review  of  the  exceptions  taken  on  the  trial. 
B008Y.  World  Mut.  Life  Ins.  Co.,  64  N.  Y.  236.  An  exception  can 
be  taken  only  to  a  ruling  by  the  court  upon  a  question  of  law  arising 
on  the  trial  01  an  issue  01  fact.  Here  there  was  no  such  ruling  and 
consequently  no  exception.  §  992,  Code  of  Civ.  Pro.  The  evidence 
offered  was  invariably  ruled  out  by  the  court  when  objected  to  and 
was  finally  received  only  after  the  plaintiff  had  waived  its  objection 
thereto. 

If  the  plaintiff  desired  to  raise  any  question  as  to  the  sufficiency  of 
the  e^dence  to  prove  a  surrender  of  the  lease,  it  should  have  done  so 
by  some  appropriate  request  upon  the  trial  of  the  case,  and  by  an 
exception  to  the  ruling  of  the  court,  in  case  the  request  was  denied ; 
but  it  failed  to  obtain  any  such  ruling  upon  the  disputed  questions  in 
the  case. 

Even  if  we  could  assume  that  the  proceedings  related,  amounted  to 
a  constructive  ruling  by  the  court,  we  are  of  tne  opinion  that  no  ex- 
ception taken  under  such  circumstances  would  be  effectual.  An 
exception  to  the  admission  of  evidence  can  only  be  taken  when  it  is 
received  against  the  party's  objection.  When  the  objection  thereto  is 
waived,  the  conduct  of  the  court  in  receiving  the  evidence  is  relieved 
from  any  imputation  of  error. 

The  respondent  moved  to  dismiss  the  appeal  here  upon  the  ground 
that  the  judges  who  authorized  it  were  not  the  same  persons  who 
constituted  the  general  term  deciding  the  case.  The  alleged  ground 
constitutes  no  reason  for  dismissing  the  appeal.  There  is  no  restriction 
imposed  upon  the  power  of  the  court  below  to  make  an  order  for  an 
appeal  to  this  court  except  that  it  shitU  be  made  at  the  general  term 
which  either  rendered  the  determination  appealed  from  or  the  one 
sitting  next  after  judgment  is  entered  thereupon.  §  191,  subds.  2  and  3, 
Code  of  Civil  Pro.  If  the  court  granting  the  order  is  properlv  consti- 
tuted so  as  to  form  a  lawful  general  term,  it  is  immaterial,  so  far  as  the 
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exercise  of  the  power  to  authorize  an  appeal  is  concerned,  what  individr 
uals  compose  it.     It  is  still  the  court  authorized  to  make  the  order. 

The  order  of  the  common  pleas  should  be  reversed,  and  the  judgment 
of  the  marine  court  aflirmed. 

All  concur. 


Beowning  v.  Mabvin.* 

October  6,  1885. 

Practice  — No  Exception  to  Charge. 

Where  a  case  is  submitted  to  a  jury  under  a  charge  unobjected  to  by  plaintiff 
and  the  jury  find  for  defendant,  their  verdict  will  not  be  disturbed  in  the  absence 
of  some  material  exception  to  the  charge,  or  to  the  reception  or  exclusion  of  evi- 
dence. 

JV.  G,  Modky  for  appellant.     Renry  C.  Willcoxy  for  respondent. 

Ruger,  Oh.  J.  The  complaint  counted  upon  two  causes  of  action, 
viz. :  The  first  being  to  recover  money  alleged  to  have  been  overdrawn 
by  the  defendant,  in  excess  of  his  salary,  while  a  clerk  in  the  employ 
01  Domett  &  Nichols,  and  the  second  being  upon  a  note  given  by  the 
defendant  to  said  Domett  for  a  partnership  debt ;  both  causes  of  action 
being  claimed  to  have  been  assigned  to  the  plaintiff.  The  answer 
alleged,  in  substance,  that  the  claim  described  in  the  first  count  of  the 
compMnt  had  been  paid  by  the  defendant  and  discharged  by  an  arrange- 
ment made  between  himself  and  Domett  &  Nichols  before  the  transfer 
to  the  plaintiff ;  and,  as  to  both  causes  of  action,  that  they  were  pur- 
chased by  an  attornev  at  law,  one  Augustus  Prentice,  of  Domett,  for 
the  purpose  of  bringing  an  action  thereon,  and  denied  that  the  plaintiff 
is  the  owner  or  holder  of  the  note,  or  that  it  had  been  assigned  to  him. 
The  evidence  showed  that  the  demands  in  suit  accrued,  if  at  all,  to  the 
partnership  firm  of  Domett  &  Nichols  prior  to  September,  1872,  and, 
if  not  extinguished  by  payment,  remainea  their  property  until  December, 
1876,  when  they  were  transferred  by  Domett,  in  form,  to  the  plaintiff.  It 
also  tended  to  prove  that  they  were  purchased  by  one  Augustus  Prentice, 
an  attorney  at  law ;  that  the  purchase-price  paid  was  paid  by  his  check, 
and  he  stated  that  he  wanted  tnem  to  use  against  Marvin  because  Marvin 
was  suing  him.  The  plaintiff  testified  that  he  never  had  any  dealings  with 
Domett,  Nichols  or  Marvin,  and  that  he  did  not  know  Marvin  ;  that  he 
never  had  the  assignment  to  take  charge  of  it,  although  he  had  had  it 
in  his  hands  to  look  at ;  that  Prentice  suggested  the  purchase  to  him, 
but  that  he,  plaintiff,  furnished  the  money  to  buy  the  claim  and  Pren- 
tice had  never  repaid  it  to  him  ;  that  Prentice  was  his  cousin  and  his 
attorney  in  this  and  other  matters.  Suit  was  brought  on  these  claims 
immediately  after  their  purchase.  The  evidence  also  tended  to  show 
that  by  virtue  of  an  arrangement  made  between  Domett  &  Nichols 
and  the  defendant  prior  to  December,  1875,  the  claim  mentioned  in 
the  first  count  of  the  complaint  was  by  the  rendition  of  services  by 
the  defendant,  for  Domett  &  Nichols,  settled  and  paid,  and  his  liability 
therefor  released  by  the  firm.     No  questions,  except  those  arising  on 

*  Afllrming  17  N.  Y.  Weekly  Dig.  428. 
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Ilia  evidence,  were  left  to  the  jury,  and  they  were  submitted  under  a 
charge  unobjected  to  by  the  plaintiff  save  in  one  respect  hereinafter 
mentioned  ;  and  the  facts  were  determined  in  favor  oi  the  defendant. 
The  verdict  cannot  now  be  disturbed  unless  some  material  exception 
was  taken  by  the  plaintiflE  to  the  charge  or  to  the  reception  or  exclusion 
of  evidence. 

We  think  that  there  is  no  such  exception.  The  statute  in  force  at 
the  time  of  the  purchase  of  these  claims  forbade  any  attorney,  coun- 
selor, or  solicitor  from  directly  or  indirectly  buying  or  being  interested 
in  the  purchase  of  any  bond,  bill,  promissory  note,  bill  of  exchange, 
book  debt  or  other  thing  in  action  with  the  intent,  or  for  the  purpose 
of  bringing  any  suit  tnereon.  It  also  provides  that  "  no  attorney, 
counselor,  or  solicitor,  by  himself,  or  by  or  in  the  name  of  any  other 
person,  either  before  or  after  action  brought,  shall  lend  or  advance,  or 
agree  to  lend  or  advance,  or  procure  to  be  lent  or  advanced,  any  money, 
or  any  bond,  bill  of  exchange,  draft  or  other  thing  in  action,  to  any 
person  as  an  inducement  to  the  placing,  or  in  consideration  of  having 
placed  in  the  hands  of  such  attorney,  counselor,  or  solicitor,  or  in  the 
nands  of  any  other  person,  any  debt,  demand  or  thing  in  action  for  col- 
lection." A  violation  of  these  provisions  is  declared  a  misdemeanor. 
2  Edm.  Stat,  at  Large,  298,  §§  71,  2,  and  3.  Section  73  and  those 
following,  of  the  Code  of  Civil  Procedure,  are  substantially  re- 
enactments  of  the  former  statute.  When  the  purpose  of  such  a  purchase 
is  to  bring  an  action  thereon,  and  it  is  induced  by  the  procurement  of 
an  attorney,  it  comes  witlyn  the  act,  whether  the  transfer  be  taken  in 
the  name  of  the  attorney  or  that  of  another  person.  Arden  v.  Pair 
terson,  5  Johns.  Ch.  44.  The  statute  expressly  forbids  such  a  purchase 
when  the  prohibited  purpose  is  attempted  to  be  accomplished,  either 
directly  or  indirectly,  by  tne  attorney  in  person,  or  through  the  agency 
of  another ;  and  no  cause  for  action  can  arise  out  of  a  transaction  thus 
prohibited.  Wdmore  v.  Hegemcm^  88  N.  Y.  73 ;  Baldwin  v.  LaUon^ 
2Barb.  Ch.  306. 

The  evidence  was  sufficient  to  authorize  the  finding  of  the  jury,  and 
it  necessarily  passed  npon  the  question  of  the  intent  with  which  the 
purchase  was  made.  The  •purchase  of  both  claims  was  consummated 
by  one  contract,  and  the  purpose  with  which  they  were  bought  must 
necessarily  have  been  the  same.  The  court  expressly  charged  the  jury 
if  it  found  that  the  purchase  in  question  was  made  by  Prentice  for  the 
purpose  of  putting  the  claims  in  suit,  that  a  suit  would  not  lie  upon 
the  claims  thus  purchased.  This  was  the  only  defense  to  the  note 
which  was  submitted  by  the  court  to  the  jury,  and  its  finding  is  con- 
clusive as  to  the  identity  of  the  peraon  buying  and  the  object  with 
which  the  claims  were  bought. 

The  onlv  exception  taken  to  the  charge  by  the  plaintiff  was  as  to 
"  that  portion  "  *'  where  the  court  instructed  the  jury  that  if  the  claim 
was  purchased  by  Mr.  Prentice,  the  plaintiff  could  not  recover."  It  is 
a  sufficient  answer  to  this  exception  to  say  that  the  court  made  no  such 
charge  ;  but  even  if  the  counsel  had  properly  repeated  what  the  court 
said,  and  had  then  excepted,  it  would  nave  been  unavailing  as  the  court 
correctly  charged  for  the  reasons  already  stated. 
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The  exceptionfl  taken  to  the  admisflioii  of  the  evideDce  showing 
Prentice's  agency  in  baying  these  claims  and  the  intent  with  which  they 
wore  bought  are  also  unavailing  for  the  same  reasons. 

Most  of  the  other  exceptions  taken  by  the  plaintiff  to  the  admission 
and  exclusion  of  evidence  relate  to  the  proof  aflEecting  the  extent  of 
the  interest  which  Domett  had  in  the  partnership  assets  of  Domett  & 
Nichols  after  their  insolvency  and  dissolution,  and  seem  to  us  to  be 
either  improperly  taken  or  entirely  unimportant.  None  of  them  state 
the  particular  grounds  upon  which  the  objections  are  made,  and  the 
evidence  taken  thereunder  was  all  excluded  from  the  consideration  of 
the  jury,  by  the  limitations  under  which  the  same  was  submitted  by  the 
court. 

Evidence  was  given  by  the  defendant  tending  to  show  that  he  had 
paid  the  note  in  suit  by  rendering  services  to  Domett  &  Nichols  after 
the  dissolution  and  before  its  assignment  to  plaintiflE.  After  this  evi- 
dence was  taken,  without  objection,  the  defendant  oflEered  to  prove  some 
of  the  circumstances  accompanying  the  transaction,  to  which  the  plain- 
tiflF  objected.  No  ground  of  objection  was  stated,  and  we  think,  under 
the  circumstances,  tnat  the  exception  taken  to  the  admission  of  the  evi- 
dence was  unavailing. 

We  have  examined  the  other  exceptions  referred  to  on  the  argument, 
and  none  of  them  seem  to  be  of  sufficient  importance  to  merit  particu- 
lar notice. 

The  judgment  should  be  affirmed. 

All  concur.  $ 


TUBNKE  V.  KOUWBNHOVBN.* 

October  6.  1885. 

Master  aih)  Servant — Embezzlement  —  Breach  of  Contract — Evtdenge  — 
Exceptions — Verdict. 

Plaintiff  sued  defendant  for  one  year's  wages  as  farm  laborer  and  marketing 
farm  produce.  Defendant  alleged  breach  of  contract  on  the  part  of  plaintiff  by 
reason  of  his  having  retained  and  converted  to  his  own  use  certain  moneys  re- 
ceived from  the  sale  of  the  farm  produce.  Held,  that  the  plaintiff's  failure  to 
account  for  the  entire  proceeds  of  the  sales  made  by  him  was  not  such  a  breach 
of  the  contract  as  prevented  him  from  recovering  the  amount  due  for  his  ser- 
vices, less  the  amount  so  retained. 

While  ordinarily  the  damages  sustained  by  a  failure  to  perform  some  of  the 
conditions  of  a  contract  may  properly  be  alio  wed  against  the  full  amount  claimed; 
yet,  unless  the  failure  is  substantiid,  material,  and  strikes  at  the  very  essence 
of  the  contract,  or  it  appears  that  the  parties  intended  that  any  such  violation 
should  render  the  contract  of  no  effect,  it  cannot  defeat  a  recovery. 

Exceptions  taken  on  the  trial  to  the  rulings  of  the  judge  as  to  the  effect  of 
certain  alle^d  embezzlements,  as  constituting  a  breach  of  contract,  are  of  no 
avail  when  it  appears  from  the  verdict  of  the  jury  that  no  such  embezzlements 
had  taken  place. 

Appeal  fipom  a  judgment  of  the  general  term  of  the  supreme  court, 
affirmmg  a  judgment  of  the  county  court  in  favor  of  the  plaintiff 
entered  upon  a  verdict ;  also  from  an  order  of  the  general  term  affirm- 
ing an  order  denying  defendant's  motion  for  a  new  trial. 

*  Affirming  29  Hun,  232. 
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Action  by  a  servant  a^nst  his  master  to  recover  a  year's  wages  npon 
an  express  contract  of  hiring. 

The  defense  set  np  by  the  answer,  is  a  denial  of  full  performance  by 
the  plaintiff  of  the  contract  upon  which  he  sues  in  this  particular,  to- 
wit :  that  plaintiff  failed  to  pay  over  to  defendant,  his  master,  the  full 
proceeds  which  plaintiff  collected  for  defendant's  farm  produce  sold  by 
plaintiff  for  defendant  during  the  year,  and  that  plaintiff  kept  back 
and  retained  for  himself,  in  violation  of  said  <»ntract,  portions  of  the 
moneys  which  came  into  his  (plaintiff's)  hands  as  the  proceeds  of  such 


The  above  defense  was  pleaded  separately  as  a  complete  bar  to  any 
recovery  by  plaintiff  of  wages  under  said  contract.     The  principal 

Question  in  the  case  was,  whether  the  conduct  of  the  plaintiff,  if  true  as 
Q^ed,  in  retaining  to  his  own  use  a  part  of  the  proceeds,  constituted 
such  a  breach  of  the  contract  as  defeated  a  recovery  for  any  amount 
John  Reynolds^  for  appellant.  Wm.  J,  Gat/nor^  for  respondent. 
MiLLEB,  J.  This  action  was  brought  l^y  the  plaintiff,  who  was  a 
farm  servant,  to  recover,  under  a  contract  for  one  year  with  the  defend- 
ant, for  farm  work,  and  carrying  produce  to  market  at  a  stipulated 
price  agreed  upon  of  $20  per  montn,  and  in  addition  $1  per  load  for 
carrying  and  marketing  such  produce.  There  was  no  dispute  as  to  the 
contract,  but  there  was  a  controversy  as  to  the  number  of  loads,  but 
this  was  arranged  in  submitting  the  case  to  the  jury,  it  being  admitted 
that  the  number  of  loads  should  be  as  stated  by  the  defendant.  It  was 
also  agreed  that  $10  had  been  advanced  upon  wages  during  the  year, 
and  it  was  conceded  that  there  remained  unpaid  to  the  plaintiff  $230 
for  the  monthly  wages,  and  $201  for  two  hundred  and  one  loads, 
amounting  in  all  to  ^31. 

The  principal  question  litigated  upon  the  trial  was  whether  the 

Elaintin  had  retained  and  converted  any  of  the  moneys  received  by  him 
•om  the  sale  of  the  farm  produce  to  nis  own  use,  and  thus  defrauded 
the  defendant.  Evidence  was  introduced  upon  the  trial  tending  to 
show  that  the  plaintiff  had  appropriated  and  embezzled  some  of  the 
moneys  received  by  him,  belonging  to  his  master,  to  his  own  use,  and 
it  was  claimed  that  the  contract  was  an  entire  one,  and  full  perform- 
ance of  the  same  was  a  condition  precedent  to  the  recovery  of  any  part 
of  the  servant's  wages. 

The  counsel  for  the  defendant  made  various  requests  to  the  court  to 
charge  the  jury  in  substance  to  the  effect  that  if  the  plaintiff,  during 
his  term  of  service,  kept  back  or  retained,  without  defendant's  consent, 
any  part  of  the  proceeds  of  the  sales,  he  could  not  recover  any  amount 
whatever.  The  court  did  charge  that  it  was  an  implied  part  of  plain- 
tiff's contract  of  service  that  he  should  fully  pay  over  all  proceeds  col- 
lected by  him  upon  sales  of  defendant's  farm  produce,  but  refused  to 
charge  as  requested,  and  did  charge  that,  even  if  plaintiff  had  retained 
and  failed  to  pay  over  part  of  such  proceeds,  he  was,  nevertheless, 
entitled  to  recover  his  stipulated  wages  under  the  contract,  less  such 
sums  as  he  had  retained,  or,  in  other  words,  less  such  damage  as  defend- 
ant had  sustained  by  plaintiff's  failure  to  perform  fully.  The  ruling 
Vol.  n.— 88 
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of  the  court  presents  the  distinct  question  whether  a  failure  by  the  ser- 
vant to  account  for  the  proceeds  oi  sale  made  by  hira,  and  to  pay  over 
the  same,  was  such  a  breach  of  the  contract  as  prevented  a  recovery  by 
the  plaintiflE  of  any  amount  to  which  he  was  entitled  by  the  terms  of 
the  contract. 

We  are  referred  by  the  appellant's  counsel  to  numerous  reported 
cases  to  sustain  the  position  that  a  single  breach  of  the  contract  of  ser- 
vice is  of  itself  suflicient  to  prevent  a  recovery.  None  of  them,  how- 
ever, go  to  the  extent  of  holding  that  a  mere  failure  to  account  for 
moneys  received  while  engaged  in  service  of  itself  prevents  a  recoveiy 
where  the  servant  has  fully  completed  his  term  of  service.  It  is 
undoubtedly  the  law  that  where  a  party  fails  to  perform  the  full  term 
required,  unless  prevented  by  the  act  of  God,  or  by  some  sufficient 
legal  excuse,  no  recovery  can  be  had  upon  the  contract,  but  that  rule 
cannot  be  invoked,  under  ordinary  circumstances,  where  there  has  been 
only  a  simple  failure  in  reference  to  some  particular  portion  of  the  con- 
tract. There  must  be  something  more  than  a  mere  breach  of  a  slight 
character  during  the  continuance  of  the  time  of  service,  where  the  con- 
tract has  been  substantially  performed,  a&  to  time  and  its  most  material 
parts,  to  prevent  a  recovery  oy  a  party  of  any  sum  provided  for  by  the 
contract.  Ordinarily  the  damages  sustained  by  a  failure  to  pertorm 
some  of  the  conditions  of  the  contract  may  properly  be  allowed  against 
the  full  amount  claimed,  but,  unless  the  failm*e  is  substantial,  material, 
and  strikes  at  the  very  essence  of  the  contract,  or  it  appears  that  the 
parties  intended  that  any  such  violation  should  render  tne  contract  of 
no  effect,  it  cannot  defeat  a  recovery. 

The  rule  is  well  settled  in  this  State  that  if  the  master,  for  good  and 
sufficient  cause,  discharge  the  servant  before  the  expiration  of  the  term 
of  service ;  or  if  the  servant,  without  good  cause,  quit  service  before 
the  end  of  the  term,  he  can  recover  notning  for  the  part  of  the  term 
past,  nor  for  the  future.  But  where  the  servant  has  served  his  full 
term  this  rule  has  no  application  and  has  never  been  upheld  by  the 
decisions  of  the  courts.  Cases  may,  no  doubt,  arise  where  the  dishon- 
esty of  the  servant  is  of  such  a  character  as  would  justify  the  conclu- 
sion that  his  contract  had  been  violated  in  a  most  material  and  substan- 
tial part  and  to  an  extent  which  would  bar  any  recovery  whatever,  but 
the  act  in  such  cases,  to  bar  a  recovery,  must  be  misconduct  and  unfaith- 
fulness which  substantially  violates  the  contract  of  service.  Brown  v. 
Oraft,  6  C.  K.  P.  16,  17;  Libhart  v.  Wood,  1  Watts  &  Serg. 
265.  Flagrant  acts  of  dishonesty  or  crime  which  seriously  affect  the 
master's  interest,  continued  dunng  the  service,  might  well  be  regarded 
as  a  bar  to  the  recovery  of  wages,  although  the  amount  receiv^l  and 
fraudulently  appropriated  might  be  far  less  than  the  amount  fixed  by 
the  contract,  ^ut  no  such  case  was  presented  here  by  the  requests  to 
charge.  None  of  the  requests  embrace  the  case  of  embezzlement  or 
crimmal  appropriation  of  the  moneys  of  defendant.  They  include  a 
mere  failure  to  pay  over  moneys  received  belonging  to  the  defendant, 
which  failure  may  not  have  been  criminal  and  have  been  caused  by.  a 
mistake,  misapprehension  or  neglect.     They  were  not  sufficiently  broad 
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er  I  fc  ixiolude  criminal  conduct  on  the  part  of  the  plaintiff,  and  this  point 

[jf  I  inot  distinctly  presented. 

'Fhte  facts  lead  to  the  conclusion,  that  the  judge  upon  the  trial  com- 

Dii  tt^xi  no  error  in  his  charge,  or  refusals  to  charge,  in  reference  to  the 

qo^ttstions  which  have  been  considered.     Independent,  however,  of  the 

^■^ifcsoxas  already  given  in  support  of  the  decisions  of  the  trial  court,  it 

«Pt>^ft^T8  from  the  record  before  us  that  the  jury  rendered  a  verdict  for 

^^^  I>Iaintiff  for  the  full  amount  conceded  to  be  due  to  him.     This  was 

J^iii'^^ict  finding  that  the  plaintiff  had  not  embezzled  any  of  the  moneys 

belo.ci^ij«  to  tne  defendant  which  were  received  by  him,  and^hence,  it 

joll  o-v%^,  tnat  the  questions  of  law  presented  are  really  not  in  the  case. 

^  '•^t^^  plaintiff  did  not  embezzle  or  dishonestly  appropriate  any  of  the 

^^y^^jirs  of  the  defendant,  as  the  jury  found,  the  requests  to  charge 

^^^^^li  were  refused,  as  well  as  the  charge  made,  to  wnich  exceptions 

^,^-**^      taken,  were  of  no  sort  of  importance  and  had  no  bearing  upon 

^  i^i«ue  presented. 

y^ J^^=^^i3ie  stress  is  laid  by  the  appellant's  counsel  upon  the  fact  that  tha 

jl^  ^^^    ^dlowed  no  interest  upon  the  amount  of  the  plaintiff's  claim,  and 

^^^^*    Argued  that  they  may  have  regarded  some  of  the  evidence  intro- 

ji,^^^<i  as  proof  that  the  plaintiff  had  retained  moneys  of  the  defend- 

ti^^^^  ^nd  allowed  the  same  as  an  offset  against  such  interest.     There  is 

al^^^^^^ndation  for  such  a  claim.     There  is  nothing  in  the  case  which 

^,^"^Q  that  any  point  was  made  in  regard  to  interest  or  any  instruction 

\xv^  ^^^  as  to  the  same,  and  it  would  be  going  very  far  thus  to  speculate 

^J^  the  supposed  intention  of  the  jary. 

^t^^tiere  was  no  error  in  the  charge  of  the  judge  that  plaintiff  was 
vj^^l«d  to  recovery  unless  defendant  satisfied  the  jury  that  there  had 
^^^tl  a  withholding  by  plaintiff.     After  the  plaintiff  had  proved  his 
^9Am  under  the  contract  the  burden  of  proof  was  clearly  upon  the 
defendant  to  prove  the  counter-claim  set  up  in  his  answer.     The  pre- 
eumption  is  that  the  servant  has  performed  his  duty,  and  that  a  ser- 
vant in  the  habit  of  daily  or  weekly  accounting  for  moneys  received 
for  his  master  will  have  paid  over  the  money  received.     1  Coolej's 
Blackst.  428. 

"We  have  examined  the  other  questions  raised  on  the  trial  and  dis- 
cover no  ruling  which  furnishes  any  ground  for  a  reversal  of  the  judg- 
ment. 
The  judgment  should  be  affirmed. 

RuoEiL  Ch.  J.,  Andrews,  Danfobth  and  Finch,  JJ.,  concur  in 
result ;  Earl,  J.,  concurs  on  the  ground  that  the  jury  found  no  embez- 
zlement ;  Bapallo,  J.,  not  voting. 


SiMMONDs  V.  Moses. 

October  6, 1886. 

PKrarciTAii  AND  Agent— Contract  in  Excess  op  Authority. 

A  contract  made  by  an  agent  in  excess  of  his  authority  from  his  principal,  binds 
the  agent  personally;  and  this  is  so,  notwithstanding  the  agent  acts  in  good  faith, 
supposing  that  he  is  within  the  terms  of  the  instructions  received  from  his  prin- 


Digitized  by 


Google 


300  Thb  Eabtebk  Rspobter.  [N.  Y. 

This  is  an  appeal  by  the  defendants  from  a  judgment  of  the  ^neral 
term  of  the  court  of  common  pleas  for  the  city  and  county  oi  New 
York,  affirming  a  judgment  entered  on  the  veraict  of  a  jury. 

On  March  4th,  1880,  the  firm  of  Tumley  &  Brother,  brokers  in 
merchandise,  were  correspondents  of  the  aefendants  at  Galvefiton, 
Texas.  The  defendants  were  brokers  in  New  York,  and  commissions 
were  divided  between  the  two  firms.  Tumley  &  Brother  had  samples 
of  coffee  for  sale  sent  them  by  the  defendants.  On  tte  above  date 
they  sold  certain  coffee  to  Marx  &  Kempner,  and  Moore,  Stratton  & 
Co.,  merchants  at  Galveston.  The  merchandise  was^  by  the  terms  of 
sale,  to  be  shipped  from  New  York  by  steamer  March  6th.  Tumley 
&  Brother  telegraphed  to  the  defendants  orders  to  buy,  but  omitted 
the  proviso  for  shipment.  The  defendants  bought  the  merchandise 
from  the  plaintiffs,  giving  written  contracts  by  them  as  brokers  con- 
taining the  names  of  the  Galveston  merchants  as  buyers  and  the  terms 
of  the  purchase.  The  coffee  was  sent  forward  March  6th,  and  the 
defendants  on  that  day  (Saturday),  by  ni^ht  message,  notified  Turnlqr 
&  Brother  of  the  fact  and  of  an  intention  to  ship  by  next  steamer. 
They  also  requested  Tumley  &  Brother  if  this  was  n<5t  satisfactory,  to 
answer.  On  Monday,  March  8th,  Tumley  &  Brother  by  night  mes- 
sage, telegraphed  defendants  to  ship  a  different  lot,  but  that  these  pur- 
chases were  off. 

The  plaintiffs,  mean  time,  had  the  coffee  polished  and  delivered  on 
dock  for  shipment.  Upon  notification,  March  9th,  from  defendants 
of  Tumley  <k  Brothers'  message,  they  declined  to  act  upon  the  coun- 
termand. Between  March  9th  and  13th,  one  or  two  conversations 
were  had  between  defendants^  a^nt  Steele  and  one  of  the  plaintiffs, 
not  necessary  to  recite.  The  cof&e  went  forward  March  1 3th,  and  was 
refused  by  the  purchasers  because  not  shipped  on  the  6th.  It  was  sub- 
sequently sold  at  Galveston  bv  consent  of  the  parties  to  this  action. 
The  sale  resulted  in  a  loss  to  the  plaintiffs,  who  brought  this  action  to 
recover  their  damages.  The  trial  was  had  before  a  jury,  who  gave 
plaintiffs  a  verdict  for  the  loss  shown  by  the  sale.  Judgment  was 
entered,  and  the  defendants  appealed  to  this  court  therefrom,  and  from 
an  order  denying  the  motion  for  a  new  trial. 

Mr.  Sanger^  for  appellants.     Mr,  Beecher^  for  respondents. 

Danforth,  J.  The  trial  court  refused  to  nonsuit  the  plaintiffs,  and 
80  held  that  the  case  stated  and  proved  by  them  was  prima  fade 
sufficient  to  make  the  defendants  liable.  That  conclusion  has  been 
sustained  by  the  general  term,  and  we  think  properly.  The  evidence 
showed  that  the  plaintiffs  were  coffee  dealers  in  the  city  of  New  York, 
and  the  defendants  brokers  in  the  same  place.  The  latter  were  in 
correspondence  with  other  brokers,  Tumley  &  Co.,  of  the  city  of 
Galveston,  Texas,  and  prior  to  the  6th  of  March,  1882,  received  from 
them  orders  to  buy  a  certain  quantity  of  coffee  for  the  firm  of  Marx  & 
Kempner,  and  a  certain  other  quantity  for  Moore,  Stratton  &  Co. 
of  Qtilveston.  This  was  done,  and  bought  and  sold  notes  describing 
the  contracts  as  between  the  plaintiffs  and  these  firms  respectively,  were 
signed  by  the  defendants  in  their  firm  name  as  brokers.     It  was  appar- 
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ing  to  pay  freight  upon  certain  goods  destroyed  by  fire.  The  complaint  was  re- 
ferred to  the  complaint  committee,  and  they  failing  to  effect  a  settlement,  it  was 
referred  to  the  board  of  managers.  The  plaintiff  was  cited  to  appear  before  the 
board,  but  he  refused  to  appear  and  sent  a  written  protest  that  the  complaint 
against  him  was  a  mere  money  claim,  which  was  already  pending  in  the  courts, 
and  that,  therefore,  the  complaint  committee  and  the  board  of  managers  had  no 
jurisdiction  in  the  matter  ;  and  he  brought  this  action  to  restrain  the  Exchan^ 
from  proceeding  further  in  the  matter.  Held,  that  upon  the  facts,  the  remedy 
by  injunction  would  not  lie,  as  no  violation  of  the  plaintiff's  rights  had  hap- 
pened, and  no  injury  thereto  was  threatened  in  such  a  sense  as  justified  a  pre- 
ventive remedy. 

The  plaintiff  and  the  defendant,  Carhart,  were  members  of  the  New 
York  Produce  Exchange.  The  plaintiff  was  the  agent  of  the  National 
Steamship  Company  and  represented  it  in  the  exchange,  and  the 
defendant,  Oarhart,  was  the  a^nt  of  the  New  York,  Lake  Erie  and 
Western  Railroad  Company.  In  January,  1883,  certain  goods  which 
had  been  delivered  to  a  wharf  in  the  city  of  New  York,  to  be  shipped 
by  the  steamship  Egypt^  were  destroyed  by  fire,  and  a  dispute  arose 
between  the  defendant,  Carhart,  and  the  plaintiff  in  reference  to  the 
payment  of  damages  caused  by  such  fire.  Carhart  presented  to  the 
complaint  committee  of  the  Produce  Exchange,  a  complaint  accusing 
the  plaintiff  of  proceedings  inconsistent  with  just  and  equitable  prin- 
ciples of  trade,  and  the  ^ound  of  the  complaint  appears  to  have  been 
that  the  plaintiff  had  refused  to  pay  a  debt  which  Carhart  claimed  to 
be  due  for  certain  freight  and  charges  upon  the  goods  destroyed  by  the 
fire.  The  plaintiff  was  summoned  before  the  complaint  committee 
and  given  an  opportunity  to  be  heard,  if  he  so  desired.  He  appeared 
before  the  committee  and  protested  that  the  case  was  not  within  their 
jurisdiction,  for  the  reason  that  the  plaintiffs  liability  was  doubtful  as 
matter  of  law,  and  the  Questions  involved  were  then  the  subject  of 
litigation  in  the  courts.  The  committee  proposed  an  arbitration,  but 
this  the  plaintiff  declined.  The  matter  was  then  referred  by  the  com- 
mittee to  the  board  of  managers  who  summoned  the  plaintiff  to  appear 
before  them  and  bo  heard.  In  answer  to  the  summons,  plaintiff  wrote 
to  the  board,  repeating  his  protest  that  the  case  was  not  .within  their 
jurisdiction,  and  declined  for  that  reason  to  appear.  The  plaintiff  then 
commenced  this  action,  the  object  of  which  is  to  obtain  a  judgment 
restraining  the  defendants  from  proceeding  in  any  way  upon  Carnart's 
complaint,  and  the  facts  upon  wnich  he  relies,  are  stated  in  his  com- 
plaint and  the  aflSdavit  made  by  him.  Among  other  things  he  alleges, 
^^that  one  of  the  steamships  of  which  he  is  the  agent,  is  the  steam- 
ship Egypty  which  for  many  years  past  has  been  rnnninff  in  a  regular 
line  between  the  ports  of  New  York  and  Queenstown  and  Liverpool ; 
that  while  said  steamship  Egypt^  on  the  31st  day  of  January, 
1883,  lay  at  a  wharf  in  the  North  river  in  the  said  city,  with  most 
of  her  cargo  discharged  thereupon,  an  accidental  fire  broke  out  on 
said  wharf  and  utterly  destroyed  the  same,  together  with  the  cargo 
discharged  from  said  steamship  and  merchandise  lying  on  said  wharf 
to  be  shipped  by  said  Egypt^  on  her  return  voyage  to  Liver^ 
pool;  that  the  value  of  the  goods  so  destroyed  and  damaged  by 
said  fire,  amounted  to  several  hundred  thousand  dollars;  that  all  the 
goods  so  destroyed  or  damaged,  whether  discharged  or  to  be  shipped. 
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were  under  bills  of  lading  whereby  the  said  steamship  and  its  owners 
were  exempted  from  all  liability  b^  reason  of  fire  at  sea,  in  craft  or  on 
shore,  before  lading  or  after  unladmg,  and  that  whether  occasioned  by 
negligence  or  otherwise ;  that  said  fire  occurred  in  fact  without  any 
n^ligjence ;  that  the  owners  of  said  steamship  were  advised  that  under 
said  bill  of  lading  no  liability  whatever  existed  either  against  them  or  the 
said  steamship  M,gypt,  by  reason  of  said  fire ;  that  tney  consequently 
refused  to  make  payment  for  any  of  the  goods  so  damaged  or  destroyed ; 
that  subsequently  thereto,  numerous  actions  were  brought  both  in  law 
and  in  admiralty  against  said  steamship  and  her  owners,  to  recover  by 
reason  of  loss  or  damages  caused  by  said  fire,  and  they  are  now  pend- 
ing, and  the  owners  oi  said  steamship  are  defending  the  said  actions 
and  suits,  with  every  expectation  of  defeating  a  recovery  in  them  all ; 
that  among  the  merchandise  lying  on  the  wharf  at  the  time  of  the 
fire,  were  goods  represented  by  the  defendant,  Carhart,  who  after  the 
fire  and  their  destruction  claimed  payment  for  freight  and  charges  from 
the  plaintiff ;  that  the  plaintiff  c^ed  his  attention  to  the  protection 
extended  to  the  said  ship  and  her  owners  by  the  bill  of  lading,  and 
refused  for  that  reason  to  pay  the  moneys  demanded ;  that  said  Carhart 
declined  to  test  his  claim  by  recourse  to  the  courts  and  has  attempted 
to  enforce  the  same  in  the  manner  hereinafter  stated  ;  that  said  Oarhart 
made  a  complaint  in  September  last  to  the  said  complaint  committee 
against  the  plaintiff,  wherein  he  accused  him  of  proceedings  inconsist- 
ent with  just  and  equitable  principles  of  trade  in  refusing  to  pay  the 
freight  and  inland  charges  on  the  said  goods  as  aforesaid  burned  on  the 
wharf  while  waiting  to  be  shipped  by  the  steamer  Egypt :  that  on 
being  notified  of  this  complaint  and  that  there  was  to  be  a  meeting  of  the 
complaint  committee  plaintiff  attended  and  protested  that  the  matter 
complained  of  was  not  within  the  jurisdiction  of  the  committee ;  that 
it  was  not  an  act  or  omission  within  the  provision  of  the  by-laws 
empowering  said  committee  to  act ;  that  the  plaintiff  also  stated  that  the 
legal  questions  involved  were  then  in  course  of  litigation  in  numerous 
suits  and  actions  pending  in  the  courts  of  the  State  of  New  York  and  of 
the  United  States;  that  for  these  reasons  plaintiff  declined  to  arbitrate 
as  the  complaint  committee  proposed ;  that  the  complaint  committee 
then  intimated  that  they  would  refer  the  complaint  to  the.  board  of 
managers ;  that  the  defendants  took  no  further  action  for  more  than  a 
month,  but  on  the  last  day  of  October  last  past,  revived  their  attempt 
to  assert  jurisdiction  and  to  further  the  views  of  said  Carhart  by  noti- 
fying the  plaintiff  to  appear  before  said  board  in  the  case  of  said  Car- 
hart ;  that  the  plaintiff^ wrote  a  civil  note  to  said  board  of  managers, 
relating  his  protest  that  the  case  was  not  within  their  jurisdiction,  and 
declining  for  that  reason  to  appear ;  that  said  board  nevertheless  declared 
that  they  would  proceed  with  the  matter  and  have  given  out  that  they 
will  suspend  plaintiff  from  his  membership,  and  will  exclude  him,  or 
anybody  representing  him,  from  the  fioor  of  the  Exchange."  The  presi- 
dent of  the  Exchange  made  a  counter-afiidavit,  in  which  he  alleges, 
*'  that  the  complaint  was  made  by  Oarhart  against  Hurst,  and  referred 
to  the  board  oi  managers  for  investigation ;  that  the  duties  of  the  com- 
plaint committee  consisted  in  dismissing  trivial  complaints,  or  those  in 
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which  the  complainant  is  evidently  in  error,  and  in  arranging  arbitra- 
tion for  those  parties  who  desire  it ;  that  the  said  committee  have  no 
power  to  render  any  other  judgment  than  dismissal ;  that  every  defend- 
ant has  the  right  to  a  hearing  before  the  board  of  managers,  and  cannot 
be  pnnished  for  a  violation  of  the  charter  or  by-laws,  except  on  the 
judgmisnt  of  the  said  board  after  such  hearing;  that  a  day  was  duly 
appointed  for  such  hearing  of  said  complaint  and  that  the  said  Hurst 
was  invited  to  attend  ;  that  instead  of  appearing  he  wrote  a  letter  declin- 
ing to  attend ;  that  upon  receipt  of  said  letter,  at  the  time  for  which  said 
hearing  was  set  down,  to-wit,  at  eleven  o'clock  on  the  Ist  day  of 
November,  1883,  the  said  board  of  managers  adjourned  said  hearing 
for  the  purpose  of  giving  said  Hurst  anotner  opportunity  to  attend  and 
defend  himself;  that  after  the  adjournment  of  said  hearing  and  before 
further  consideration  of  the  case,  the  injunction  herein  was  served  ;  that 
since  the  service  of  said  injunction,  no  action  whatever  has  been  taken  by 
said  board ;  that  deponent  has  been  present  at  all  meetings  of  the  said 
board  of  managers  since  the  said  complaint  was  first  made,  and  the  said 
board  has  never  declared  that  they  would  suspend  the  said  Hurst  from 
membership,  or  debar  him,  or  any  one  representing  him,  from  the  floor 
of  the  Exchange,  or  made  any  threat  or  declaration  of  what  its  judgment 
would  be ;  that  no  evidence  relating  to  said  complaint  has  yet  been  heard, 
and  there  is  no  intention  on  the  part  of  said  board,  as  this  deponent  be- 
lieves, to  do  any  thing  in  this  case  excejjt  to  investigate  the  said  complaint 
and  decide  the  same  impartially  upon  its  merits ;  that  the  said  board  of 
managers  do  not  claim  or  intend  to  exercise  any  right  or  power  to  de- 
cide any  question  of  money  damages,  or  to  decide  that  said  Hurst  is 
indebted  to  the  complainant  in  any  sum  whatever,  or  to  require  or  re- 
quest him  to  withdraw  any  suit  at  law."  Upon  these  aflidavits  it  was 
ordered  that  during  the  pendency  of  the  action  the  defendant  Carhart 
be  enjoined  and  restrained  from  proceeding  in  any  way  before  the 
"  New  York  Produce  Exchange  or  the  board  of  managers  thereof,  or 
any  committee  of  the  said  New  York  Produce  Exchange  in  the  matter 
of  a  complaint  made  by  said  Carhart  to  the  complaint  committee  of 
the  New  York  Produce  Exchange  against  the  plaintiflE,  bearing  date 
September  25,  1883,  and  that  the  defendant  The  New  York  Produce 
Exchange,  its  board  of  managers  and  its  committees  be  and  they  hereby 
are  enjoined  and  restrained  from,  in  any  way,  entertaining,  proceeding 
with,  or  acting  upon  the  said  complaint." 

B.  E.  Bristow^  for  appellants.    John  Chetwoody  for  respondent. 

Earl,  J.  The  sole  question  for  our  determination  is  whether  under 
the  charter  and  by-laws  of  the  Produce  Exchange  the  board  of  manajgers 
had  jurisdiction  of  the  complaint  presented  to  the  complaint  committee 
by  Carhart  and  to  proceed  with  a  hearing  and  determination  thereof. 

The  Produce  Exchange,  under  the  name  of  the  New  York  Commer- 
cial Association,  was  chartered  by  the  act,  chapter  359  of  the  Laws  of 
1862,  by  section  2  of  which  it  was  provided,  tnat  the  property,  affairs, 
business  and  concerns  of  the  corporation  "shall  be  managed  bv  a  pres- 
ident, vice-president,  treasurer  and  twenty  managers,  who  togetner  shall 
constitute  a  board  of  managers  to  be  elected  annually  at  such  time  and 


Digitized  by 


Google 


E  EXOHANOB.  808 

nd  section  4  gave  the  cor 
to  expel  any  members  ii: 
[T-laws.  By  section  5,  i1 
kU  annually  elect  .  .  . 
"ation  committee  .  .  . 
ittee  to  hear  and  decide 
;he  members  of  said  asso- 
under  them,  and  as  may 
for  arbitration,  and  succ 
in  writing  signed  by  them 
such  committee  any  sucli 

iy  the  name  was  changed 
the  amendatonr  act,  chap- 
is  follows:  "The  purpose 
gulate  a  suitable  room  oi 
New  York,  to  inculcate 
establish  and  maintain 
preserve  and  disseminate 
itroversies  and  misnnder 
«,  and  to  make  provisions 
nbers."  Bjr  the  b^-laws. 
Exchange  is  required  tc 
1  by-laws  and  rules  of  the 
Eiint  committee,  consisting 
fers,  shall  be  appointed 
Y  member  of  the  I^roduce 
iolation  of  the  charter  oi 
rtj  or  of  any  proceeding 
J  of  trade,  or  of  other  mis 
efore  the  complaint  com 
I  in  his  defense.  Shoulc 
putants  or  induce  them  t( 
ant  it,  the  complaint  shal' 
30th  plaintiff  and  defend 
in,  in  person,  prior  to  fina 
the  board,  the  charge  o] 
ated,  it  may,  by  a  vote  oi 
\  present,  either  censure. 
Section  33  provides  thai 
lembers  of  the  Exchange 
5hairman  of  the  complaim 
to  be  transmitted  to  th( 
ive  been  entered  previous 
1  committee,  as  providec 

reasonable  and  are  f  uUj 

is  required,  in  the  firsi 

ttee.     That  committee  if 

y  fail  in  iJiat,  they  are  tc 
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try  to  induce  tbem  to  arbitrate ;  and  if  thej  fail  in  that,  and  the  circum^ 
stances  are  such  as  seem  to  warrant  it,  then  they  are  to  refer  the  com- 
plaint  to  the  board  of  managers,  and  there  both  parties  are  to  have  an 
opportunity  to  be  heard  in  person,  before  final  action.  It  is  not  denied 
here,  that  the  proceedings  before  the  complaint  conmiittee  and,  so  far 
as  they  had  progressed,  oef ore  the  board  of  managers,  were  r^ular  in 
form.  The  complaint  was  regularly  made  and  presented  and  notice 
and  opportunity  to  be  heard  were  given  to  the  plaintiff.  But  he  claims 
that  neither  the  complaint  committee  nor  the  board  of  managers  had 
jurisdiction  of  the  complaint.  His  contention  is  that  the  complaint 
against  him  was  a  mere  money  claim  which  was  to  be  prosecuted  in 
the  regularly  constituted  tribunals  of  the  country,  and  that  actions 
were  then  pending  against  him  which  involved  the  questions  of  law 
and  fact  in  dispute  between  him  and  Carhart.  But  a  person  may  per- 
form the  very  letter  of  his  contract  and  respond  to  the  full  extent  of 
the  law  and  yet  bo  guilty  of  proceedings  inconsistent  with  just 
and  equitable  principles  of  trade,  or  of  other  misconduct.  Here  the 
charge,  according  to  the  plaintiflPs  own  Statement  of  it,  was  that  he 
was  guilty  of  proceedings  inconsistent  with  just  and  equitable  princi- 
ples of  trade,  in  refusing  tq  pay  the  freight  and  inland  charges  upon 
the  goods  burned  on  the  wharf  while  waiting  to  be  shippea  by  the 
steamship  Egypt,  He  bases  his  claim  to  exemption  from  liability  for 
the  loss  upon  tne  terms  contained  in  the  bills  of  lading  issued  by  the 
steamship  company.  Yet  it  is  possible  that  his  conduct  was  such  as  to 
be  inconsistent  with  just  and  equitable  principles  of  trade.  Taking 
the  statement  as  he  makes  it,  therefore,  thQ  charge  is  not  an  absurd  or 
inconceivable  one.  It  was  one  which  the  complaint  committee  and  the 
board  of  managers  had  the  right  to  investigate.  They  might  find  the 
charge  well  founded  although  there  was  no  legal  liability  on  the  part 
of  the  plaintiff  or  the  steamship  company  to  respond  in  money.  A 
good  citizen  does  not  always  discharge  his  whole  duty  by  filling  the 
measure  or  standard  which  the  law  requires  of  him.  One  who  will 
do  no  more  may  be  a  disagreeable  associate,  an  unfair  dealer,  a  bad 
citizen,  a  dishonest  man.  He  may  exact  no  more  than  the  pound  of 
flesh  precisely  nominated  in  the  letter  of  his  bond  and  yet  be  guilty 
of  unfair  dealing  and  gross  misconduct. 

But  it  matters  not  whether  this  court  or  any  court  is  of  the  opinion 
that  the  complaint  was  well  or  ill  founded.  It  may  have  been  entirely 
trivial  and  causeless,  but  it  was  one  which  Carhart  could  make  and 
which  the  complaint  committee  and  the  board  of  managers  had  the 
right  to  entertain  and  examine.  It  cannot  be  assumed  that  they 
would  make  an  unjust,  arbitrary  or  wrong  decision.  The  presumption 
is  that  the  board  of  managers,  composed  of  impartial  men,  acquainted 
with  business  practices  and  the  standards  of  commercial  honor,  would 
decide  the  question  fairly  and  dismiss  the  complaint  if  it  was  made 
from  improper  motives  and  without  sufficient  cause. 

It  is  said  that  the  plain  purpose  of  this  complaint  was  to  force  the 
plaintiff  to  arbitrate  rather  than  to  make  his  defense  in  the  court. 
But  no  such  purpose  is  disclosed  in  any  of  the  papers.  There  was  no 
right  on  the  part  of  Carhart,  or  the  board  of  managers,  to  foroe  an 
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Etrter  and  by-laws  mnet  h 
hej  cannot  be  disciplinec 
latters  not  what  Oarhart'i 
le  of  which  the  board  ha< 

specifically  denied  by  the 
le  board  of  managers  hac 
laintiff  from  menibership 
,  from  the  floor  of  thi 
:>T  declaration  whatever  w 
it  would  be.    It  does  nol 

the  facts  which  we  musi 
i  on  the  part  of  the  boar^ 

whatever.  All  they  in 
I,  was  to  proceed  and  heai 

way,  as  provided  by  the 

complaint  committee,  01 
t  understand  the  scope  oi 
as  not  sufficiently  specific 
ally,  and  protested  that  i1 
ition  upon  the  committee, 
iplaint  was  so  general  an<3 
itand  it,  it  would  probablj 
specific  But  he  made  nc 
to  appear. 

clear  that  the  board  oJ 
I  no  right  in  any  court,  is 
f  any  of  plaintiflPs  rightSj 
York  Com,  Aas.^  18  Abb 
N.  S.)  162;  BlacTcsmM 
mwsaUh  v.  Pike  Society^ 
qf  Exeter,  L.  R.,  5  Eq.  63 
81 ;  lA/tHeion  v.  Black 
r  Ch.  Div.  615 ;  Lambert 
^eopUy  ex  rel.  EUioU,  v.  If 
Brown,  51  How.  Pr.  92 

Le  plaintiff  guilty  of  the 
expel "  him,  ne  may  ther 
lis  rights  in  case  the  pro- 
rithout  jurisdiction.  duI 
oard  of  managers  are  act 
;ood  faith,  no  court  ough' 
ch  a  case,  interference  bj 

be  reversed  and  the  tern 
>eal  to  the  general  term 
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BuGBB,  Oh.  J.,  and  Mnjiim,  J.,  concur ;  Andbbwb,  J.,  concurs  on  the 
ground  that  upon  the  facts,  the  remedy  by  injunction  will  not  lie,  as 
no  violation  of  the  plaintifPs  right  has  hapnened,  or  majr  ever  happen, 
and  no  injury  thereto  is  threatened  in  such  a  sense  as  justifies  a  pre- 
ventive remedy. 

Danfobth^  J .,  reads  dissenting  opinion  for  aflirmance,  and  Bapallo 
and  FiNOH,  J  J.,  concur. 

Pboplb,  ex  rel.  Mosbis  Fbey,  v.  Wasdjss  of  the  Oountt  Jail  of  Nsw 

York  Countt. 

October  6,  1885. 

TTAHieAa  CORPUS  —  WANT  OF  JURISDICTION  IN  TRIBUNAL  B£AY  BE  SHOWN  —  MILI- 
TARY Warrant— Enlistmbnt  of  Minor. 

Courts-martial  and  delinquency  courts  are  tribunals  of  special  and  limited 
powers,  having  jurisdiction  onlj  of  offenses  against  military  discipline  commit- 
ted bj  persons  belonging  to  the  particular  branch  of  the  military  organization 
for  which  such  courts  are  organized.  Judgments  pronounced  by  them,  when 
questioned  collaterally,  are  of  no  force  or  effect,  unless  accompanied  by  proof  of 
tne  jurisdictional  facts  upon  which  authority  to  render  their  judgments  de- 
pends, and  the  mere  recital  in  the  record  of  jurisdictional  facts  does  not  furnish 
eyen  prima  faeU  evidence  thereof,  but  they  must  be  affirmatively  proved ;  and 
whether  or  not  the  record  recites  the  jurisdictional  facts,  their  judgments  may 
be  impeached  by  evidence  showinfi^  want  of  jurisdiction. 

On  habeas  corpus  the  question  of  jurisdiction  is  always  open  to  inquiry. 

The  relator,  a  member  of  the  Isational  Guard,  8.  N.  T.,  was  imprisoned  by 
virtue  of  a  military  warrant  issued  by  the  president  of  a  regimentid  court-mar- 
tial, and  applied  for  his  discharge,  on  habeaa  carpus.  The  return  of  defendants 
alleged  ir^^  alia,  that  the  relator  was  a  duly  enlisted  member  .  .  .  and 
though  a  minor  at  the  time  of  his  enlistment,  the  same  was  legal  and  proper, 
by  reason  of  the  consent  of  his  father  thereto.  The  relator  traversed  the  return 
by  alleging  the  invalidity  of  his  enlistment  (being  a  minor),  and  for  want  of  his 
father's  consent  thereto,  and  denied  the  jurisdiction  of  the  court.  Upon  the 
hearing,  the  trial  judge  declined  to  hear  any  evidence  on  the  legality  of  relator's 
enlistment,  on  the  around  that  the  determination  of  the  court  martial  was  con- 
clusive, and  remanded  the  relator. 

Held  error ;  that  under  the  provisions  of  the  Code  of  dv.  Proc.,  p  2038,  2084, 
2089,  it  was  the  duty  of  the  court  to  inquire  as  to  the  competency  of  the  tribunal 
under  whose  judgment  relator  was  held,  and  relator  had  a  right  to  traverse  the  re- 
turn and  show  a  want  of  jurisdiction  in  fact.* 

People,  ex  rel,  Tweed,  v.  Liscomb,  60  N.  Y.  559,  followed. 

Appeal  from  an  order  of  the  general  term,  first  department,  affirm- 
ing an  order  of  the  special  term,  dismissing  a  writ  of  habeas  corpus 
aim  remanding  relator. 

haoKi  L.  Sinky  for  appellants.    Horatio  O.  Ki/ng^  for  respondents. 

RuGKR,  Oh.  J.  The  return  of  the  defendants  to  the  writ  of  habeas 
corpus  in  this  case  alleged  in  substance,  that  the  relator,  Morris  Frey, 
was  detained  in  custody  by  virtue  of  a  warrant  issued  to  enforce  the 
collection  of  a  fine  duly  imposed  by  a  delinquency  court  for  the  non- 
performance by  him  of  certain  military  doties  enjoined  by  his  superior 
officers.  That  said  Frey  was  a  duly  enlisted  member  of  Company  B, 
in  the  Eleventh  Regiment,  of  the  National  Guard  of  the  State  of  New 
York,  and  though  a  minor  at  the  time  of  such  enlistment  the  same  was 

*  The  supreme  court  of  Vermont  reached  the  same  conclusion  in  Matter  of  Hardi- 
gan,  1  East.  Rep'r,  250. 
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'  his  father  thereto,  and  1 
ormance  of  military  dut 
the  invalidity  of  his  enliE 
^ant  of  the  consent  of  h 
f  the  delinquency  court  i 
as  supported  by  the  affid 
srer  consented  to  the  enlie 
it  that  the  alleged  consei 
and  in  the  presence  of  tl 
nsent  of  his  father.  It  w; 
jrformed  any  military  dut; 
imposed  upon  him  by  tl 
aflBdavit  of  the  father  tha 
m,  inferentially  by  the  di 
I  enlisted,  he  returned  tl 
pon  the  hearing,  the  trii 
;  to  the  legality  oif  the  rel 
etermination  of  the  coui 
3  upon  the  relator  in  th 
custody  of  the  defendan 
ler  was  affirmed  upon  tl 
jions  of  the  Code  relatin 
luthority  to  review  the  d 
lidity  of  the  relator's  enlis 
bis  court. 

n  their  disposition  of  th 
reversed.  We  have  faik 
bat  the  question  as  to  tl 
Bed  or  determined  in  tl 
dted  in  the  warrant,  issue 
irtial,  that  it  satisfactoril 
member  of  Company  B 
le  that  such  a  warrant  raigl 
•ting  to  execute  the  proce^ 
jourt  issuing  it,  of  the  f  ac 
3tly  assailed.  The  Code  < 
B-enactment  of  the  llevis( 
provides  with  reference 
ion  2039.  *'  A  prisoner  pr 
3  oorpics,  niay,  under  oatl 
[1,  or  make  any  allegatic 
mt  or  detention  is  unla^ 
;e.  Thereupon  the  cou 
r  to  hear  the  evidence  pr 
Bonment  or  detention  ai 
'  the  case  requires."  S« 
rthwith  make  a  final  ord 
he  is  detained  in  custo< 
the  time  for  which  he  mi 
Sub.  2.  "By  virtue  of  t 
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final  indgment  or  decree  of  a  competent  tribunal  of  civil  or  criminal 
jurisdiction or  bj  virtue  of  an  execution  or  other  pro- 
cess issued  upon  such  a  judgment,  decree  or  final  order."  Section  2033. 
'^  If  it  appears  upon  the  return  that  the  prisoner  is  in  custody  bj  virtue 
of  a  manaate  in  a  civil  cause  he  can  be  oischar^ed  only  in  one  of  the 
following  cases :  Sub.  1.  "  When  the  jurisdiction  of  the  court  which, 
or  the  omcer  who,  issued  the  mandate  nas  been  exceeded,  either  as  to 
matter,  place,  sum  or  person."  Section  2034.  "But  a  court  or  judge, 
upon  the  return  of  a  writ  is&ued  as  prescribed  in  this  article,  shall  not 
enquire  into  the  l^ality  or  justice  of  any  mandate,  judgment,  decree  or 
final  order  specified  in  me  last  section  but  one,  except  as  therein  stated." 

It  would  seem  from  these  provisions  that  the  competency  of  the  tri- 
bunal to  render  the  judgment  or  decree  under  which  a  person  is  held 
in  custody,  and  their  junsdiction  over  him,  either  as  to  matter,  place, 
sum  or  person,  is  by  the  stron^t  implication  made  the  subject  of 
inquiry  upon  a  hearing  before  a  judge  or  court  issuing  a  writ  of  Tiabeas 
cormcSj  and  the  court  is  thereby  expressly  required  upon  the  return  of 
su<^  a  writ  to  institute  an  inquiry  into  the  cause  of  aetention  and  dis- 
charge the  prisoner  when  there  is  a  lack  of  jurisdiction  on  the  part  of 
the  tribunal  making  an  order  for  his  detention.  It  was  held  by  this 
court  in  the  case  of  People^  ex  rd.  Tioeedj  v.  Zisoarhby  60  N.  Y.  559, 
that  the  provision  in  the  Kevised  Statutes  forbidding  an  inquiry  into  the 
"  legality  and  justice  of  any  process,  judgment,  decree  or  execution  upon 
a  hearing  under  habeas  carpiM  "  proceedings  does  not  take  from  the  court 
6r  oflicer  having  jurisdiction  of  the  writ  the  power ;  or  relieve  from 
the  duty  of  determining  whether  the  judgment  or  process  emanated 
from  a  court  of  competent  jurisdiction,  and  whether  the  court  had 
power  to  give  the  judgment  or  issue  the  process.  "  It  is  an  elementary 
principle  recognized  m  all  the  cases,  that  to  give  binding  effect  to  a 
judgment  of  any  court,  whether  of  jgeneral  or  limited  jurisdiction,  it 
IS  essential  that  the  court  shomd  have  jurisdiction  of  the  person  as  well 
as  the  subject-matter,  and  that  the  want  of  jurisdiction  over  either  may 
always  be  set  up  against  a  iudgment  when  sought  to  be  enforced  or  any 
benefit  is  claimed  under  it."  J^ergtcson  v.  Oramford^  70  N  Y.  257. 
Questions  as  to  the  force  and  effect  to  be  ascribed  to  the  judgments  of 
judicial  tribunals  depend  much  upon  the  form  in  which  they  arise, 
whether  directly  or  collaterally,  the  subject  to  which  they  relate,  whether 
of  person  or  subject-matter,  and  the  character  of  the  tribunal,  whether 
of  general  or  limited  jurisdiction. 

The  questions  arising  in  this  case  are  governed  by  the  rule  favoring 
the  widest  latitude  of  examination  as  the  judgment  assailed  was  ren- 
dered by  a  court  of  limited  jurisdiction ;  and  its  authority,  not  onlv 
over  the  person  of  the  relator  but  also  of  the  subject-matter,  is  assailed. 
Courts-martial  and  delinquency  courts  are  tribunals  of  special  and  lim- 
ited powers,  having  jurisdiction  only  of  offenses  against  military  disci- 
pline committed  by  persons  belonging  to  the  particular  branch  of 
the  military  organization  for  whicn  such  courts  are  organized.  §§ 
101  to  104  and  123,  chap.  299,  Laws  of  1883 ;  Smith  v.  Shaw,  12 
Johns.  257:  Wileon  v.  MoGKemiej  7  HUl,  95 ;  MUU  v.  Martin^  19 
Johns.  7.    It  is  expressly  provided  by  section  40  of  chapter  299,  Laws 
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of  1883,  that  no  person  nnder  the  age  of  twenty-one  years  sh^U  be 
enlisted  without  the  consent  of  his  parent  or  guardian,  and  this  require- 
ment is  thereby  made  the  condition  of  a  valid  eulistment.  The  exist- 
ence of  such  an  enlistment  thus  constitutes  a  part  of  the  subject-matter 
of  the  jurisdiction  of  the  delinquency  court,  and  in  its  absence  the 
court  has  no  authority  whatever  over  the  offense  or  the  person  pro- 
ceeded a^inst.  It  is,  therefore,  a  fundamental  requisite  to  the  juris- 
diction 01  such  courts  that  the  persons  over  whom  they  attempt  to 
exercise  authority  shall  have  been  duly  enlisted  and  be  legally  subject 
to  the  oblig|ations  of  military  duty.  J udfi;ments  pronounced  by  them 
wheu  questioned  in  any  collateral  proceeding,  are  of  no  force  or  effect 
as  establishing  a  right  to  enforce  them,  unless  accompanied  by  proof  of 
the  jurisdictional  facts  upon  which  the  authority  of  the  court  to  render 
them  depends.  Such  proof  whenever  furnished  is  always  subject  to 
the  right  of  the  person  affected  thereby  to  controvert  it  and  establish, 
if  he  is  able  to  do  so,  the  want  of  jurisdiction  of  the  court  whose 
authority  is  disputed.  Unlike  courts  of  general  jurisdiction,  the  recital 
of  jurisdictional  facts  in  their  records  does  not  furnish  prima  facie  evi- 
dence even  of  their  existence,  but  they  must  be  affirmatively  proved 
in  order  to  establish  the  validity  of  the  judgments  rendered. 

It  has  been  sometimes  claimed,  and  is,  indeed,  supported  by  the 
authority  of  cases  in  some  of  tlie  sister  States  and  in  England,  that  the 
recital  of  jurisdictional  facts  in  the  judgments  of  courts  of  general 
jurisdiction  furnishes  conclusive  evidence  of  their  existence,  and  prQ- 
cludes  any  inquiry  into  their  existence  when  collaterally  brought  in 
question ;  but  the  weight  of  authority  in  this  State  seems  to  be  against 
the  proposition  and  to  the  effect  that  such  recitals  are  prima  facie 
evidence  only  of  the  facts  recited.  Ferguson  v.  Crawford^  eupra; 
Bloom  V.  Burdichy  1  Hill,  130 ;  People  v.  CasaelSy  5  id.  164. 

With  reference  to  conrts^  of  limitea  and  inferior  jurisdiction,  how- 
ever, whether  the  record  recites  the  jurisdictional  ntcts  or  not,  it  has 
uniformly  been  held  that  their  judgments  are  open  to  impeachment 
by  extrinsic  evidence  showing  want  of  jurisdiction,  whenever  they  are 
sought  to  be  used  by  way  of  defense  or  as  a  justification  to  persons 
seeking  to  enforce  them.  Adams  v.  S,  cfe  TT.  R.  B.  Co,j  10  N.  Y. 
328 ;  Smith  v.  ShaWy  12  Johns.  257 ;  Mills  v.  Martin,  19  id.  7 ;  Peo- 
ple V.  Casselsy  5  Hill,  164  ;  Greenl.  Ev.  470. 

When  however,  a  court  has  jurisdiction  of  the  subject-matter,  and 
has  acquired  jurisdiction  of  the  persons  by  the  service  of  proper  pro- 
cess, on  the  voluntary  appearance  of  the  party,  it  is  compJetent  for  it 
to  try  and  determine  all  questions  within  the  issue  arising  during  the 
course  of  the  trial,  and  its  decisions  thereon  can  be  reviewed  only  on 
appeal  in  a  direct  proceeding  having  that  object  in  view. 

For  the  reasons  stated  we  think  the  orders  of  the  general  and  special 
terms  should  be  reversed,  and  the  record  remitted  for  the  purpose  of  a 
rehearing  upon  the  issue  made  by  the  traverse,  with  costs  of  all  the 
courts  to  abide  the  result. 

All  concur. 


Digitized  by 


Google 


Digitized  by 


Google 


N.  Y.]  Davidbon  v.  Wsstohsstsb  Gas-light  Co.  813 

them  throngh  several  grants  and  conveyances  from  Yonkers  to  con- 
struct and  lay  gas-pipes  and  mains  in  the  streets  of  said  city  ;  and  all 
gas-pipes  alreaay  laio^  owned  and  possessed  by  said  party  of  the  first 
pjart  in  said  city  of  Yonkers ;  and  all  the  rights,  privileges  and  permis- 
sion to  lay  gas-pipes  in  and  through  the  streets  and  avenues  of  said  city 
owned,  used  and  neld  by  the  party  of  the  first  part.  The  mortgagors 
and  their  lessees,  the  Yonkers  Fuel  Gas  Company,  the  receiver  of  both 
of  said  companies  and  certain  of  their  creditors  were  made  defendants. 
The  companies  and  their  receivers  alone  appear  and  defend.  The 
answers  allege  several  defenses,  among  which  are :  J^irstj  the  invalidity 
of  the  mortgage  for  want  of  statutory  power  on  the  part  of  the  corpo- 
ration to  give  it  for  the  purposes  stated  in  the  instrument ;  second^  tne 
omission  to  obtain  the  written  consent  for  its  execution  of  two-thirds 
of  the  stockholders  of  the  mortgagee ;  thirds  the  want  of  authority 
by  reason  of  the  absence  of  the  proper  Qualifications  as  stockholders 
on  the  part  of  the  directors  assuming  to  authorize  its  execution ;  fourth^ 
certain  claims  set  up  by  the  Yonkers  Company  by  way  of  counter- 
claim ;  9jA  fifths  that  the  claim  included  property  not  covered  by  the 
mortgage,  for  the  reason  that  it  had  been  added  to  the  mortgaged  prop- 
erty subsequent  to  its  execution  by  certain  lessees  for  the  purposes  of 
trade  and  manufacture.  The  defenses  will  be  noticed  in  tne  order  in 
which  they  have  been  stated. 

First.  The  mortgage  recited  that  it  was  given  to  secure  the  pay- 
ment of  bonds  to  the  amount  of  $50,000,  to  l^  issued  for  the  purpose 
of  borrowing  that  sum  to  carry  on  the  operations  of  the  company.  The 
trial  court  found  as  matter  of  fact  that  it  was  delivered  to  the  plaintiff 
in  payment  of  a  part  of  the  purchase-price  of  the  mortgaged  property. 
This  finding  was  based  upon  uncontroverted  evidence,  and  must  here 
be  assumed  conclusive.  By  the  terms  of  purchase  the  Westchester 
Gas-light  Companv  bought  the  property  described  in  the  mortgage  of 
Davidson,  the  plamtifE,  agreeing  to  pay  therefor  $50,000  in  cash,  and 
$200,000  in  the  stock  of  the  company.  Davidson  accepted  the  mort- 
gage in  lieu  of  the  cash  payment,  and  it  was  competent  for  him  to  do 
so  without  impairing  its  validitv,  and  for  the  company  to  transfer  it  to 
him  in  lieu  of  the  money  which  it  was  authorizea  to  borrow  for  the 
purpose  of  making  such  payment.  The  result  accomplished  by  this 
transaction  was  the  precise  equivalent  of  delivery  to  a  creditor  to 
secure  a  loan,  and  aid  not  constitute  a  diversion  of  the  mortgage 
from  its  intended  object.  The  agreement  of  purchase  created  a  debt, 
and  the  purpose  of  its  creation  being  to  enable  the  company  to 
carry  on  its  business  operations,  the  transaction  was  brought  within 
the  terms  of  the  statute  authorizing  such  a  corporation  to  mort- 
gage its  property.  §  2,  chap.  874,  Laws  of  1872.  By  section  2  of 
chapter  87  of  the  Laws  of  1848,  being  the  original  act  under  which 
the  company  in  question  was  organized,  it  was  prohibited  from  mort- 
gaging its  property  for  any  purpose  whatever.  This  act  was  amended 
in  1867,  by  chapter  780  of  the  Laws  of  that  year,  authorizing  such  a 
company,  upon  the  written  consent  of  two-thiros  of  its  stockholders,  to 
mortgage  its  real  estate  for  the  purpose  of  securing  the  payment  of  any 
bonds  that  may  be  issued  or  debt  that  may  be  contracted  lor  the  exten- 
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sion  or  improvement  of  its  works.  The  act  was  again  amended  by  the 
law  of  1872,  referred  to,  whereby  such  corporations  were  anthorized  to 
purchase,  hold  and  convey  any  real  or  personal  estate  necessary  to 
enable  them  to  carry  on  their  corporate  operations,  and  also  to  borrow 
such  sums  of  money,  not  exceeding  one-half  of  their  capital,  as  might 
be  necessary  to  carry  on  their  business,  and  to  issue  and  dispose  of 
their  bonds  for  any  amount  so  borrowed,  and  mortgage  the  corporate 
property  and  franchises  of  the  company  to  secure  the  payment  of  any 
debt  contracted  by  it  for  the  purpose  aforesaid.  The  obvious  intent  of 
the  latter  act  was  to  supersede  tne  provisions  of  the  law  of  1867,  re- 
quiring the  assent  of  two-thirds  of  its  stockholders  as  a  condition  to  the 
exercise  of  the  right,  to  mortgage,  and  to  enlarge  the  power  of  the  com- 
panv  to  mortgage  so  as  to  include  personal  property  and  franchises  as 
well  as  real  estate,  and  to  cover  the  payment  of  all  debts  contracted  for 
the  legitimate  operations  of  the  corporation.  The  power  to  purchase 
property  for  the  purposes  of  the  corporation,  and  ii  necessary  to  con- 
tract a  debt  therefor,  is  expressly  given  to  the  corporation,  and  author- 
ity to  mortga^  its  property  for  the  payment  of  such  debt  is  clearly 
within  the  spirit,  as  well  as  the  letter  of  the  statute.  It  would  seem, 
therefore,  that  the  first  and  second  defenses  pleaded  are  not  well 
founded. 

Second,  The  objection  to  the  validity  of  the  mortgage  upon  the 
ground  that  the  persons  acting  as  a  board  of  directors  for  the  mortgagor 
were  not,  at  the  lime  of  passing  the  resolution  authorizing  the  mortgsige, 
stockholders  of  such  company,  and  were,  therefore,  not  qualified  under 
the  statute  to  act  as  such  directors,  is  not  tenable.  The  provisions  of 
the  statute  —  §  3,  chap.  37,  Laws  of  1848  —  requiring  the  stock,  prop- 
erty and  concerns  of  such  company  to  be  managed  by  directors  who 
^hall  respectively  be  stockholders  of  the  company,  and  who  shall,  except 
the  first  year,  be  annually  elected  by  the  stockholders,  do  not  apply  to 
the  original  organization  of  a  company  formed  under  said  act.  The 
language  of  section  1  -of  the  act,  by  express  terras,  makes  the  persons 
named  in  the  certificate  of  incorporation,  as  such,  directors  of  the  com- 
pany* for  the  first  year  of  its  existence,  and  confers  upon  such  persons 
full  power  to  act  as  directors  in  the  performance  of  any  corporate  duty 
after  the  filing  of  such  certificate.  The  corporate  authority  of  such  an 
organization  must,  from  necessity,  be  coincident  with  the  inception  of 
its  corporate  existence  and  antedate  the  acquisition  by  it  of  property  or 
the  issue  of  stock  certificates  representing  such  property.  It  is  conceded 
that  the  persons  passing  the  resolution  were  tliose  named  as  directors  in 
the  original  certificate  of  incorporation,  and  that  the  purchase  of  the 
property  in  question,  was  one  of  the  first  official  acts  of  the  corporation ; 
that  the  property  thus  purchased  of  the  plaintiff,  furnished  the  basis  of 
capital  upon  which  their  corporate  stock  was  distributed,  and  that  cer- 
tificates tor  its  entire  amount  in  payment  of  such  purchase  were  issued 
and  delivered  to  the  plaintiff  simultaneously  with  the  conveyance  of 
the  property  to  the  corporation  by  him  and  the  delivery  to  him  of  the 
mortgage.  It  is  quite  obvious  that  the  statute  cannot  be  made  effective 
under  any  other  interpretation,  and  it  is  a  primary  rule  of  construction 
to  give  some  effect  to  the  expressions  of  the  legislative  will,  if  consistent 
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^'•i^  A  reasonable  interpretation  of  its  language,  K  its  provisions  be 
^  ^  ^^ox38trued  as  to  require  the  existence  of  stockholders  before  there  is 
>v^^*^^l  organization,  it  most  necessarily  defeat  the  creation  of  any  cor- 
^  ^*=^*tixon  under  it,  as  it  is  quite  manifest  that  stock  cannot  be  owned  in 
p^^^^'^jDoration  which  has  itself  no  legal  existence.  The  terms  of  the  act 
q^^'^^i^iing  for  the  appointment  of  directors  for  the  first  year  do  not  re- 
rt^j^-**^^     such  an  interpretation,  and  it  is  contrary  to  reason  and  settled 


nt^^^      of  construction,  to  ascribe  to  a  statute  such  a  meaning  as  will 

^2^^^^  its  operation  if  it  is  capable  of  any  other  interpretation. 
^^,^^^-irrf.  We  do  not  think  the  circumstances  detailed  in  the  answer 
i^t^^^     any  liability  on  the  part  of  Mr.  Astor  which  constitutes  a  valid 
^J^^C^^^r-claim  in  behalf  of  the  Tonkers  Company  against  the  plaintiflPs 
t^^^^^ad.     The  claim  is  that  Astor,  the  plaintiffs  sole  beneficiary,  and 
^>   T:^^^!!^>  ^^  associates,  became  indebted  to  the  Yonkers  Fuel  Gas  Co. 
^<%.^^^:rtain  services  rendered  by  it  at  the  "  instigation  and  request"  of 
^    :^^^<^tor  and  his  associates  in  Olustrating,  by  experiment  and  otherwise, 
r^^^-^^nufacture  of  water  gas  by  two  certain  processes  called  the  Strong 
^^5^C^  ^  and  the  Lowe  patent     It  is  also  alleged,  that  the  right  to  manu- 
^\KV>e  such  gas  in  the  citv  of  Tonkers  was  owned  exclusively  by  said 
V.^^i^^ers  Co.  and  in  all  other  places  in  the  United  States  in  certain  de- 
gcribed  proportions  by  the  American  Gtis,  Fuel  and  Light  Co.  and  the 
Strong  Gas,  Fuel  and  Light  Co.,  in  all  of  which  companies,  the  said  Astor 
find  his  associates  were  alleged  to  have  been,  either  directly  or  indirectly, 
Btockholders,  and  by  the  aid  of  which  services  the  last-mentioned  com- 
panies were  enabled  to  sell  for  a  large  price,  rights  owned  by  thorn.     It 
IS  not  claimed  that  these  services  were  rendered  under  any  express 
agreement  or  promise  of  payment  therefor,  but  it  is  argued  that  a 
promise  to  pay  for  such  services  may  be  inferred  from  the  fact  of  the 
request  to  perform  them  and  the  benefits  derived  from  their  perform- 
ance. 

We  do  not  think  that  such  a  promise  can,  under  the  circumstances  of 
this  case,  be  implied.     A  promise  to  pay  for  services  is  sometimes  im- 
plied by  law;  but  this  is  done  only  wlien  the  court  can  see  that  they 
were  rendered  under  such  circumstances  as  authorized  the  party  per- 
forming to  entertain  a  reasonable  expectation  of  their  payment  by  the 
party  soliciting  the  performance.     Story  on  Cont.,  §  12.    The  circum- 
stances set  forth  in  the  answer  do  not  seem  to  justify  such  an  inference. 
If  any  promise  could  be  implied  it  would  in  equity  seem  to  arise  against 
the  corporation  benefited  instead  of  some  of  its  individual  stockholders 
who  might  thus  be  subjected  to  burdens  out  of  all  proportion  to  the 
extent  of  their  interest  in  the  property  benefited.     Neither  could  a 
several  promise  be  inferred  as  a^inst  one  of  several  persons  at  whose 
joint  investigation  .and  request  such  services  were  rendered.     Reason 
and  justice  forbid  the  assumption  that  there  could  have  been  any 
expectation  or  understanding  on  the  part  of  any  of  the  parties  to  this 
transaction,  that  one  of  the  associates  intended  to  assume  the  sole  lia- 
bility for  expenses  which  necessarily  inured  to  the  benefit  of  many  other 
persons.     It  appears  also  that  the  defendant.  The  Tonkers  Fuel  Gas 
Company,  was  a  part  owner  and  interested  in  the  processes  illustrated, 
and  tne  persons  requesting  and  instigating  such  services  were  ofiicers 
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-and  stockholders  of , that  company.  Such  services  wet^  perfonned 
apparently  in  the  line  of  the  corporate  business  of  such  company,  and 
were  quite  as  beneficial  to  its  own  interests  as  to  those  of  others.  It 
can  hardly  be  claimed  that  a  cause  of  action  arose  in  its  favor  against 
its  own  stockholders  by  reason  of  experiments  made  for  its  own  oene- 
fit  with  its  own  property,  even  if  made  at  the  suggestion  of  such  stock- 
holders. If  stockholders  in  a  corporation  have  sufficient  inflaence  to 
induce  a  certain  course  of  procedure  in  the  prosecution  of  the  corporate 
business,  it  is  difficult  to  see  what  liability  they  incur  to  the  corporation 
in  the  event,  even  that  such  course  finally  turns  out  to  be  unprofitable 
to  the  company.  Any  ulterior  object  which  such  persons  had  in  deriv- 
ing incidental  benefits  from  such  course  of  action  would  not  render 
them  liable  for  the  incidental  expense,  in  the  absence  of  an  agreement 
to  become  thus  liable.  If  the  managers  of  that  company  have  illegally 
prostituted  their  authority  as  officers  to  use  its  funds  for  tHeir  personal 
advantage,  they  would  doubtless  be  liable  in  an  appropriate  form  of 
action  for  such  illegal  conduct,  but  it  certainly  would  not,  under  the 
circumstances  alleged  in  the  answer,  be  upon  the  theory  of  an  implied 
promise,  to  repay  the  funds  thus  misapplied.  The  action  in  such  case 
would  be  to  recover  for  the  wrong  and  injury  done  to  the  corporate 
rights,  and  would  not  be  the  subject  of  a  counter-claim  in  an  action 
against  the  corporation  upon  contract. 

Fourth,  We  are  also  of  the  opinion  that  the  trial  court  erred  in 
applying  the  rule  respecting  fixtures  which  obtains  between  landlord 
and  tenant  to  the  facts  of  tnis  case.  It  is  not  claimed  that  such  rela- 
tions actually  existed  between  the  parties ;  but  it  is  argued  that  their 
situation  was  analogous  to  that  oi  landlord  and  tenant,  and  rendered 
the  application  of  the  rule  obtaining  between  such  parties  proper. 
Those  relations,  we  think,  were  practically  and  potentially  those  of 
mortgagor  and  mortgagee,  and  they  were  thus  brought  within  tiie  rule 
applicable  to  the  relations  existing  between  the  vendor  and  purchaser. 
Murdock  v.  Oifford^  18  N.  Y.  28.  The  Yonkers  Company  m  Novem- 
ber, 1880,  entered  into  a  contract  with  the  Westchester  Company,  by 
which  it  acquired,  not  only  the  possession  under  a  perpetual  lease  of  its 
gas  factory  and  property,  but  also  its  virtual  ownership  by  the  acquisi- 
tion of  its  entire  capital  stock,  and  in  consideration  thereoi  assumea  the 
payment  of  the  mortgage  in  question.  The  Yonkers  Company  thus 
became  primarily  liable  lor  the  payment  of  the  mortgage  debt,  and  the 
Westchester  Company  was  thereafter  liable  only  as  surety  for  such  pay- 
ment. The  lessors  thereafter  occupied  the  position  of  trustees  merely 
for  the  sole  purpose  of  holding  the  title  for  their  lessees,  who  were,  for 
all  practical  purposes,  the  actual  owners  of  the  property.  They  had 
then  some  interest  in  its  permanent  improvement,  and  the  same,  inde- 
pendent of  any  control  with  management,  that  any  owner  has  over  his 
property.  The  consideration  of  benefit  to  trade  and  manufacture  which 
induces  the  application  of  the  liberal  rule  prevailing  as  to  fixtures  be- 
tween landlord  and  tenant  does  not  apply  to  such  a  situation  as  appears 
in  this  case.  The  rule  fails  with  its  reason.  No  serious  question  was 
raised  on  the  trial  but  that  the  property  attached  to  the  real  estate 
would  have  come,  by  its  annexation  to  the  realty,  a  part  thereof,  except 
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for  the  application  of  the  rule  referred  to.    Indeed  the  answer  Bets  up 

^  the  sole  ground  for  the  claim  that  it  was  not  covered  hj  the  mort- 

^ag^  the  fact  of  its  attachment  by  a  tenant  for  the  purpose  of  trade 

^nd  manufacture  alone.     Having  arrived  at  the  conclusion  that  this 

<U^im  is  not  tenable,  it  follows  that  so  nmch  of  the  tools,  implements 

f^^d    znachinerj  in  Question  as  were  attached  to  or  became  essential  to 

r^6    i38e  of  the  builaingsand  machinery  for  the  purposes  of  manufacture 

^^^  M  nominating  gas  became  thereby  a  part  oi  the  realty  and  subject, 

?t>oiQ  annexation,  to  the  lien  of  the  mortgage. 

vv  <  are  unable,  however,  to  see  how  the  mains  and  pipes  subsequently 

n^^^^  ^^  *^®  mortga^^  property  could  be  brought  within  the  lien  of 

■^^^    «::aaortgage.     That  instrument,  by  its  terms,  refers  only  to  existing 

^^'^^I^^^rtj,  and  those  pipes  and  mains  having  been  affixed  at  points  re- 

^^^^*^^^   from  the  r^  estate  described,  did  not  become  changed  in  their 

^^^^^k:^  as  personal  property  by  virtue  of  such  attachment. 

, -I^tfc^^  juogment  should,  therefore,  be  affirmed  as  to  the  part  affected 

"J  ^S-^^fendant's  appeal,  and  reversed  on  plaintiff's  appeal  so  far  as  it 

^^^^=fc  pts  property  affixed  to  the  real  estate  from  the  lien  of  the  mort- 

^        witn  costs. 

.  concur,  except  Eabl,  J.,  not  voting. 

LOBD  V.  YONKKES  FuKL  QaS  CoMPANT. 
October  6,  1885. 


PACTURiNO  Corporation  —  Gen.  Act  1848  —  Power  to  Mortgaob  —  Pran- 
^^s^^nsEs  —  Stockholders  —  Foreclosure. 

The  act  of  1864,  chap.  517,  as  amended  by  the  act  of  1871,  chap.  481,  author- 

^^K«s  any  corporation  founded  under  the  general  manufacturing  law  of  1848.  to 

^&^K5ure  the  payment  of  any  debt  which  may  be  contracted  by  it  in  the  business 

^ot  which  it  was  incorporated,  by  mortgaging  aU  or  any  part  of  the  real  or  personal 

^>^Etate  of  such  corporation,  and  declares  that  every  such  mortgage  shall  be  as 

^v^^^lid  as  if  executed  by  an  individual  owning  such  real  or  personal  estate,  pro- 

^^^ded  the  written  consent  of  stockholders  owning  at  least  two-thirds  of  the 

^^^pital  stock  o4such  corporation  shaU  be  filed  as  directed  by  the  act.     Held,  that 

'^liis  provision  effectually  reUeves  such  corporations  from  the  restriction  upon 

"klieir  corporate  capacity  to  give  any  lien  upon  their  property  by  mortgage  or 

otherwise,  imposed  by  section  3  of  the  Law  of  1848,  and  reading  the  two  acts 

'together,  it  is  evident  that  such  restriction  is  intended  only  to  liimt  the  fi^eneral 

powers  of  trustees  of  such  corporations,  and  subject  them  to  the  control  of  the 

stockholders,  in  the  matter  of  giving  mortgages  or  liens,  and  was  not  founded  on 

any  supposed  policy  of  withholding  from  tnat  particular  class  of  corporations  the 

full  control  of  their  propertv  and  the  corporate  power  of  disposing  of  or  incum- 

bering  it,  which  is  possessed  by  corporations  in  general. 

It  is  not  essential  to  the  giving  of  the  mortgage  that  the  debt  should  have  been 
contracted  at  any  particular  time.  If  it  Is  contracted  simultaneously  with  the 
giving  of  the  securitv,  and  is  a  legitimate  debt  incurred  in  the  business  of  the 
company,  it  comes  within  the  letter  of  the  authority  conferred  by  the  statute. 

A  corporation  cannot,  without  some  statute  allowmg  it,  either  sell  or  mortgage 
its  franchises. 

Chapter  168  of  the  Laws  of  1878  provides  that  any  such  corporation  may 
secure  the  payment  of  any  debt  by  mortgaging  all  or  any  part  of  its  goods  or 
chattels,  and  also  its  "franchises,  privileges,  rights  and  liberties,"  provided  the 
written  assent  of  a  majority  of  the  stockholders  owning  at  least  two-thirds  of 
the  capital  stock  of  such  corporation  shall  first  be  filed.  Held,  that  where  the 
consent  covered  only  the  real  and  personal  estate  of  the  company,  and  contained 
no  mention  of  its  franchises,  privileges,  rights  or  liberties,  such  omission  of 
Itself  was  sufficient  ground  for  holduag  the  mortgage  inoperative  as  to  those 
rights. 
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Appeals,  separately,  bv  Tonkers  Fuel  Qsa  Company,  and  by  James 
V.  Diwrence,  as  receiver  of  same  company,  from  judgment  of  supreme 
court,  general  term,  second  department,  affirming  a  jud^ent  at  West- 
chester special  term.     The  opiniou  states  the  facts. 

Ralph  E.  Primey  for  appellants.     C.  Froatj  for  repondeuts. 

Bafallo,  J.  This  action  was  brought  for  the  foreclosure  of  two 
mortgages  made  by  the  corporation  defendant  to  the  plaintiff,  as  trus- 
tee for  bondholders,  the  first  of  such  mortgages  being  dated  November 
1,  1880,  to  secure  the  payment  of  forty  bonds  of  $1,000  each,  and  the 
second  being  dated  Feoruary  5,  1881,  to  secure -twenty  like  bonds  of 
$1,000  each.  All  the  bonds  were  payable  to  bearer  on  or  before  No- 
vember 1,  1890,  with  semi-annual  interest,  and  they  recited  that  they 
were  made  to  secure  the  payment  of  money  borrowed  by  the  company 
for  the  purpose  of  carrying  on  its  business. 

The  two  mortgages  covered  the  real  estate  of  the  company,  also  cer- 
tain tools,  machinery,  gas  mains  and  chattels,  also  certain  rights,  priv- 
ileges and  franchises  granted  to  the  company  by  the  corporation  of  thfe 
city  of  Yonkers,  permitting  tlte  company  to  lay  gas  mains  in  the  streets, 
and  also  the  corporate  rights  and  franchises  of  the  company,  including 
its  right  to  be  a  corporation. 

The  company  was  organized  under  the  general  manufacturing  law 
of  1848.  Stockholders,  owning  at  least  two-thirds  of  the  capital  stock 
of  the  company,  consented  to  the  execution  of  mortgages  upon  its  real 
and  personal  estate  to  secure  said  bonds,  as  required  by  chapter  517  of 
the  Laws  of  1864  and  chapter  481  of  the  Laws  of  1871,  and  their  con- 
sents were  duly  filed,  but  no  consent  was  ^ven  by  any  of  the  stock- 
holders to  the  mortgaging  of  the  "  franchises,  pnvileges,  rights  and 
liberties  "  of  the  company  pursuant  to  chapter  163  of  the  Laws  of  1878. 

It  appears  from  the  findings  of  fact  of  the  trial  judge,  that  nine  of 
said  sixty  bonds  are  still  held  by  the  plaintiff  unissued,  and  that  the  sum 
of  $51,000,  being  the  proceeds  of  fifty-one  of  the  said  sixty  bonds,  was 
paid  by  the  respective  holders  thereof  to  the  said  cotapany  after  the 
execution  of  the  mortgage,  and  before  August  1,  1881,  ana  was  used 
in  the  payment  of  debts  of  said  company  contracted  in  carrying  on  its 
business  after  the  execution  of  the  mortgages,  but  it  is  also  found  that 
such  money  was  paid  to  the  company  only  as  its  debts  became  due  and 
in  payment  thereof,  and  that  the  holders  of  said  fifty-one  bonds  were 
respective  purchasers  for  value. 

The  trial  court  found  that  the  said  mortgages  were  a  lien  upon  and 
bound  all  the  personal  property,  rights,  privileges  and  franchises 
described  therein.    Exception  was  taken  to  this  finding. 

It  is  now  claimed  on  tne  part  of  the  appellants  that  the  mortgage  is 
not  a  lien  either  on  the  real  or  personal  property  of  the  company,  or 
upon  its  rights,  privileges  or  franchises,  and  the  ground  upon  which 
the  invalidity  of  the  whole  mortgage  is  placed  is  that  it  was  not  given 
to  secare  debts  existing  at  the  time  of  its  execution. 

The  language  of  the  act  of  1864  —  chap.  617,  as  amended  by  the 
act  of  1871,  chap.  481 — is  very  broad.  It  authorizes  any  corpora- 
tion founded  unaer  the  general  manufacturing  law  of  1848,  to  secure 
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contracted  by  it  in  the  bnsineee 
igagin^  all  or  any  part  of  the 
^n,  and  declares  tfaiat  every  such 
I  by  an  individual  owning  such 
'^ritten  consent  of  stockholders 
dtal  stock  of  such  corporation 

h  corporations  from  the  restrio- 
-^e  any  lien  upon  their  property 

section  2  oi  the  same  law  of 

it  is  evident  that  such  restric- 
ral  powers  of  trustees  of  such 
ntrol  of  the  stockholders,  in  the 
i  was  not  founded  on  any  sup- 
)articular  class  of  corporations 
e  corporate  power  of  disposing 
d  by  corporations  in  general, 
^holders  they  are  declared  to  be 
e  the  payment  of  their  legiti- 
or  personal  property, 
consideration  in  several  cases 
bhe  passage  of  the  act  of  1864, 
ressed  in  those  cases  that  the 
I  that  a  substantia]  compliance 
irit  and  intent  was  all  that  was 
wk  Gold  Mining  Go,^  65  N. 
it  was  held,  that  it  was  hot 
I  be  executed  to  such  creditor 
-tgage  to  one  or  more  persons 
iters,  was  proper,  and  that  the 
Is  issued  and  delivered  to  cred- 
m.  In  that  case  the  board  of 
isolution  authorized  the  presi- 
issent  of  stockholders  required 
}  each  to  be  issued,  secured  by 
any  to  the  amount  of  $250,000 
construction  account  and  gon- 
^n  and  the  mortgage  executed, 
money  raised  and  to  be  raised 
curred  in  the  management  and 
ing  on  the  mining  operations 
sued  and  some  of  them  were 
others  were  sold  and  the  pro- 
debts  and  in  part  to  the  expense 

the  bonds. 

mortgage  declared  void  and  a 
ras  rendered  for  the  plaintiff  on 
e  mortgage  was  invalid  because 
9  a  debt  of  the  company.  That 
arm  and  the  reveraal  was  sns- 
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tained  by  the  jadginent  of  this  court,  it  being  held  by  the  commission 
that  the  mode  in  which  debts  shoald  be  secured  was  left  to  the  com- 
pany ;  that  the  mortgage  might  be  directly  to  the  creditors,  or  to  trus- 
tees for  their  benefit,  or  to  secure  bonds  issued  and  delivered  to  the 
creditors,  or  sold  to  raise  money  to  pay  them ;  that  as  some  of  the 
bonds  were  issued  for  those  purposes  the  mortga^  was,  at  all  events, 
valid  to  the  extent  of  the  bonds  which  had  been  thus  used  and  was  not 
invalid  even  if  also  it  covered  bonds  which  were  used  for  other  pur- 
poses. 

The  learned  judee  delivering  the  opinion  (Eabl,  Commissioner) 
expressed  the  view  mat  under  the  statute  a  mortgage  could  not  be  made 
merely  to  raise  money  to  carry  on  the  operations  of  the  company.  All 
the  other  members  oi  the  commission  concurred  in  the  judgment,  but 
they  all  declined  in  terms  to  express  an  opinion  as  to  the  validity  or 
invalidity  of  the  mortgage  as  a  security  for  the  bonds  which  were  not 
deliverea  to  pay  debts,  or  used  to  raise  money  to  pay  debts  existing  at 
the  time  the  mortgage  was  executed.  That  question  was  thus  left  an 
open  one  and  it  does  not  appear  to  have  arisen  in  any  subsequent  case 
in  this  State,  though  it  is  discussed  in  the  case  of  J(ynjeB  v.  ChKM'onty 
cmd  Indemnity  Oo.,  101  U.  S.  622. 

Where  money  is  lent  to  an  individual  or  to  a  corporation  authorized 
to  borrow  money,  and  the  borrower  at  the  time  oi  the  loan  delivers 
his  bond  and  mortgage  as  security  for  the  repayment  of  the  money 
so  loaned,  it  can  hardly  be  questioned  that  the  bond  and  mortgage  are 
given  to  secure  a  debt  contracted  by  the  borrower.  The  acts  of  1864 
and  1871  declare  that  where  the  requisite  consent  of  stockholders  is 
given,  the  mortgage  shall  be  as  valid,  to  all  intents  and  purposes,  as  if 
executed  by  an  individual.  The  only  other  restriction  is  that  the  debt 
secured  by  the  mortgage  must  be  one  contracted  in  the  business  for 
which  the  corporation  was  incorporated.  There  is  nothing  in  the 
statute  which  requires  that  it  should  have  been  contracted  at  any  par- 
ticular time.  If  it  is  contracted  simultaneously  with  the  giving  of  the 
security,  and  is  a  legitimate  debt  incurred  in  the  business  of  the  com- 
pany, it  comes  within  the  letter  of  the  authority  conferred  1>y  the 
statute,  which  covers  "  any  debt  which  may  be  contracted  by  it  in  the 
business  for  which  it  is  incorporated."  As  to  a  mortgage  given  to 
secure  future  advances  different  questions  might  arise ;  but  where  a 
bond  secured  by  mortgage  is  given  to  the  lender  for  money  advanced 
at  the  time,  the  borrower  becomes  immediately  indebted,  and  it  would 
seem  to  be  immaterial  whether  the  money  is  applied  by  the  borrower 
to  the  payment  of  some  antecedent  debt  or  to  other  purposes  for 
which  it  was  legitimately  entitled  to  borrow  the  money. 

The  only  conceivable  intent  which  could  be  attributed  to  the  legis- 
lature, of  requiring  that  the  power  of  mortgaging  should  be  confined 
to  the  securing  of  debts  other  than  those  created  simultaneously  with 
the  giving  of  the  security,  would  be  to  put  it  beyond  the  power  of 
the  trustees  or  directors,  even  with  the  assent  of  tne  stockholders,  to 
borrow  money  not  needed  for  the  payment  of  previously  existing 
debts,  and  thus  obtaining  the  control  of  funds  which  they  might  mis- 
apply.   I  fail  to  find  any  language  in  the  act  expressive  of  such  an 
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tese  corporations  to  that  of  an 
Y  to  secure  any  debt  which  he 
)n  upon  this  power  except  that 
be  obtained.  In  Cheenpoint 
is  said  by  Chubch,  Ch.  J.,  at 
^  the  restriction  substantially 
viso  requiring  only  that  those 
sent,  thus  plainly  evincing  tha.t 
the  stockholders  from  improvi- 
>i  the  company ;  that  there  is 
olicy  regaraed  the  mortga^n^ 
>  but  the  policy  adopted  mdi- 
d  an  intention  to  guiuxl  against 
it  of  mortgaging  is  not  deemed 
writing. 

to  secure  the  purchase-price  of 
the  mortgagee  on  the  same  day 
had  been  previously  occupied 
rchase. 

jK,  96  N.  Y.  467,  the  mortgage 
3y  the  company  from  the  bank 
•tgage.  The  feature  existed  in 
ed  to  pay  certain  debts  of  the 
^tion  did  not  arise  in  that  case 
Q  the  absence  of  that  feature, 
by  the  statute,  with  the  act  of 
perty  to  secure  the  payment  of 
of  a  principal  having  an  a^ent 
in  the  business  of  the  principal, 
t  state  of  existing  circumstances 
empowering  him  to  secure  the 
tracted  or  which  might  be  con- 
principal  by  mortgage  on  his 
)rt^age  given  by  the  agent  to 
business  of  his  principal,  simul- 
gage  security,  would  be  within 
reason  for  applying  a  different 
the  same  words  contained  in  a 
ire  not  under  the  necessity  of 
hat  the  result  would  have  been 
raised  thereon  by  the  company 
of  existing  debts.  It  appears 
ley  paid  to  the  company  tor  the 
debts,  but  that  the  money  was 
ipany  only  as  its  other  existing 
red  by  the  mortgage  did  not 
id  to  purchasers  paying  value 
me  liens  upon  the  mortgaged 
;age  lien  was  created  it  was,  as 
purpose  of  paying  debts  then 
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owing  by  the  company,  and  was  so  applied.  There  is  nothing  in  the 
act  which  requires  that  in  the  case  of  a  trust  mortgage  to  secure 
negotiable  bonds  to  be  thereafter  issued,  the  debts  autnorized  to  be 
secured  should  be  in  existence  at  the  time  the  mortgage  and  bonds  are 
prepared  and  executed.  Every  conceivable  intent  of  the  statute  is 
effectuated  provided  the  bonds  are  negotiated  only  for  the  purpose  of 
securing  or  paying  debts  contracted  before  the  negotiation  of  the 
bonds.  Where  a  bond  of  this  description,  having  no  previous  vitality, 
is  delivered  to  a  creditor  of  the  company  to  pay  or  secure  his  debt,  the 
delivery  of  the  bond  is  the  act  by  wnich  his  debt  becomes  secured. 

The  security  to  the  creditor  then  for  the  first  time  comes  into  being 
and  is  as  effectual  as  if  the  mortgage  were  executed  at  the  same  time 
with  the  delivery  of  the  bond.  The  effect  is  the  same  if  the  bond  is 
sold  to  provide  means  to  pay  a  debt  existing  at  the  time  of  the  sale  and 
the  proceeds  are  paid  to  the  creditor.  As  held  in  the  case  of  CarperUer  v. 
Black  Hawk  Co,,  65  N.  T.  43,  the  statute  prescribes  no  form  m  which 
the  mortgage  shall  be  made.  The  mode  in  which  the  mortga^  lien 
shall  be  created  is  left  to  the  company.  All  that  is  required  is  that 
the  lien  should  be  given  to  secure  a  legitimate  debt  of  the  corporation, 
and  any  appropriate  and  convenient  form  for  accomplishing  that  end 
may  be  aaoptcKi. 

Our  conclusion  is  that  the  judgment  below  should  be  affirmed  in  so  far 
as  it  sustains  the  validity  oi  the  mortgage  as  a  lien  upon  the  real  and 
personal  property  of  the  company.  But  a  further  question  is  raised  as 
to  its  validity  as  a  mortgage  upon  its  franchises. 

In  Carpenter  v.  Black  Hawk  Co.y  66  N.  Y.  50,  it  was  held  that  a 
corporation  could  not,  without  some  statute  allowing  it,  either  sell  or 
mortgage  its  franchises,  and  that  the  result  was  that  the  mortgage 
before  the  court  in  that  case  was  inoperative  so  far  as  it  purported  to 
convey  the  franchises  of  the  company. 

This  power,  which  was  not  conferred  by  any  of  the  previous  statutes 
upon  manufacturing  corporations,  was  supplied  by  chapter  163  of  the 
Laws  of  1878,  which  enacts  that  any  such  corporation  mav  secure  the 
payment  of  any  debt  by  mortgaging  all  or  any  part  of  its  goods  or 
chattels,  and  also  its  "  franchises,  privileges,  rights  and  liberties,"  pro- 
vided the  written  assent  of  a  majority  of  the  stockholders  owning  at 
least  two-thirds  of  the  capital  stocK  of  such  corporation  shall  at  first  be 
filed. 

The  consent  in  the  present  case  covered  only  the  real  and  personal 
estate  of  the  company,  and  contained  no  mention  of  its  franchises, 
privileges,  rights  or  liberties.  This  omission  is  of  itself  sutiicient 
ground  for  holding  the  mortgage  inoperative  as  to  those  rights. 

The  judgment  appealed  from  authorizes  the  sale  of  the  real  and 

Sersonal  property,  and  also  of  all  the  rights,  privileges  and  franchises 
escribed  in  the  mortgage.     In  so  far  as  it  autnorizes  a  sale  of  the  cor- 
porate franchises  of  the  company  the  judgment  should  be  reversed. 

We  do  not  think  that  the  act  of  1878  operates  as  a  repeal  of  the  act 
of  1864:  or  the  act  of  1871^  which  authorizes  the  mortgaging  of  the 
real  and  personal  property  of  the  corporation  with  the  assent  of  stock- 
holders owning  at  least  two-thirds  of  the  stock.     The  act  of  1878 
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requires  the  assent  of  a  "  majority  of  the  stockholders,  owning  at  least 
two-thirds  of  the  capital  stock,"  etc.  Whether  the  intention  was  to 
require  the  consent  of  a  majority  in  number  of  all  the  stockholders  of 
the  company  as  well  as  two-thirds  majority  of  the  stock,  it  is  not  nec- 
essary now  to  determine,  for  we  do  not  think  that  the  act  was  intended 
to  tafee  away  the  previously  existing  power  of  the  owners  of  two-thirds 
of  the  stock  to  authorize  the  mortgagmg  of  the  real  and  personal  prop- 
erty of  the  corporation,  but  only  to  give  power  to  add  to  a  cnattel 
mortgage  a  mortgage  upon  the  corporate  franchises.  The  alleged 
counter-claim  set  up  in  the  answer  was  to  the  effect  that  some  of  the 

Earties,  who  at  the  time  of  the  commencement  of  the  action  were  the 
olders  of  the  bonds,  were  stockholders  in  other  corporations  to  whose 
nterest  it  was  to  develop  certain  patented  processes  for  manufacturing 
igas,  and  that  they  procured  the  corporation  defendant  to  expend  money 
and  render  services  in  developing  such  processes.  There  is  no  allega- 
tion that  the  bondholders  so  interested  assumed  any  personal  responsi- 
bility for  such  expenditure,  nor  do  the  allegations  oi  the  answer  dig- 
elode  any  such  liability.  The  exception  to  the  exclusion  of  evidence 
in  support  of  the  alleged  counter-claim  is  not  well  taken. 

The  judgment  should  be  modified  so  as  to  exclude  from  the  sale 
thereby  directed,  the  "  franchises,  privileges,  rights  and  liberties  "  of 
the  corporation  defendant,  and  as  thus  modified  affirmed  without  costs. 
All  concur,  except  Ea.bl,  J. ,  not  voting. 


Matfbb  of  thx  Assignment  of  Holbrook. 

October  6,  1885. 

AssieNMBNT  fob  Beneftt  of  CBEDrroRs —  PETmoN  to  Examine  WrrNSssBs  and 
Papers. 
Section  21  of  the  general  assignment  act  of  1877  provides  as  follows  : 
"  The  conntj  jndge  may  also  at  anj  time,  on  petition  of  anj  party  interested, 
order  the  examination  of  witnesses  and  the  production  of  any  books  and  papers 
by  any  party  or  witness  before  him,  or  before  a  referee  appointed  by  him  for  such 
parpose.  and  the  evidence  so  taken,  together  with  books  and  papers,  or  extracts 
therefrom,  as  the  case  may  be,  shall  be  filed  in  the  county  clerk's  office,  and  may 
be  used  in  evidence  by  any  creditor  or  assignee  in  any  action  or  proceeding  then 
pending  or  which  may  hereafter  be  instituted.  No  witness  or  party,  as  above 
provid^,  shall  be  excused  from  answering  on  the  ground  that  his  answer  may 
criminate  him,  but  such  answer  shall  not  be  used  against  him  in  any  criminal 
action  or  proceeding."  Held,  that  to  entitle  one  to  such  an  order  it  should  be 
made  to  appear  at  least  probable,  that  some  benefit  will  result  to  the  estate  from 
the  examination ;  aod  the  judge  must  be  satisfied  from  the  petition,  not  only 
that  the  examination  is  in  good  faith  but  that  the  witness  to  be  examined  has, 
or  the  book  or  paper  to  be  produced  contains,  information  pertinent  thereto. 
The  court  has  no  power,  under  the  above  provision,  to  authorize  proceedings 
merely  for  the  purpose  of  disclosing  frauds  and  fraudulent  practices  on  the  part 
of  the  assignor  in  withholding  or  concealing  property,  or  in  makinc^  fictitious 
preferences.  The  proceedings  thus  authorized  are  warranted  only  when  taken 
in  aid  of  the  assignment.  The  whole  scheme  of  the  statute  is  directed  to  bring- 
ing in  and  distributing  the  assigned  property  according  to  the  terms  of  the  assifi^n- 
ment.  Whoever  avails  himself  of  its  provisigns  elects  to  join  in  aid  of  that 
pnrpose.  If  a  creditor  seeks  to  assail  the  assignment  and  avoid  it,  he  must 
resort  to  those  actions  and  remedies  which  the  law  provides. 

Appeal  from  order  of  the  general  term  of  the  court  of  common 
pleas  m  and  for  the  city  and  county  of  New  York,  made  March  4, 
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1884^  which  affirmed  an  order  made  at  special  term,  denying  a  motion 
for  a  supplemental  order  of  reference,  under  sectioa  21  of  the  ^neral 
assignment  act  of  1877  —  Laws  of  1877,  chap.  466,  as  amended  by 
Laws  of  1878,  chap.  318. 

It  appeared  from  the  papers  that  in  July,  1883,  the  firm  of  E.  W. 
H.  &  Co.  made  a  general  assignment  for  the  benefit  of  their  creditors 
to  one  D.  He  was  discharged  and  V.  was  substituted  in  his  place. 
On  the  8th  of  December,  1883,  on  the  petition  of  the  Middletown 
bank,  a  creditor  of  the  firm,  an  order  was  made  for  the  examination  of 
the*  assignors  and  assi^ee,  and  such  other  witnesses  as  might  be  ordered 
to  appear  before  a  referee,  and  the  production  of  books  which  at  the 
time  of  the  assignment,  or  within  one  year  prior  thereto,  were  kept  by 
the  assignors,  for  the  purpose  of  ascertaining  whether  all  the  property 
of  the  assignors  had  been  turned  over  to  the  assignee,  or  whether  the 
assignee  had  performed  his  duty.  The  petition  contained  many  alle- 
^tions  tending  to  show  that  the  assignment  was  not  made  in  good 
faith,  and  among  other  things,  that  some  of  the  preferred  debts  were 
not  valid,  and  as  to  all  these  matters  an  examination  was  asked  for. 
The  order  seems  to  have  been  exparte^  and  was  broad  enough  to  cover 
all  questions  relating  to  the  extent,  value  and  situation  of  the  assigned 
estate.  A  motion  to  vacate  it  was  denied,  and  the  examination  directed 
to  go  on.  On  the  24:th  of  January,  1884,  and  after  evidence  had  been 
taken  on  several  hearings,  the  same  petitioner  obtained  an  order  from 
another  judge,  requiring  the  assignors  and  assignee  to  show  cause  why 
a  supplemental  order  of  reference  should  not  be  made  providing. 

First.  That  the  referee  named  in  said  original  order  shall  be 
authorized  and  directed  to  report  his  opinion  with  the  testimony  taken 
by  him  upon  the  questions  so  referred  to  him. 

Second,  That  he  shall  subpoena  to  appear  before  him  with  their 
books  and  papers,  such  witnesses  as  may  be  material  in  addition  to 
those  namea  in  said  original  order,  and  that  the  petitioner  have  leave 
to  examine  before  said  referee  said  additional  witnesses,  and  such  of 
their  books  and  papers  as  he  may  order  them  to  produce  for  inspec- 
tion ;  or  providing  that  the  referee  shall  subpoena  or  summon  to  appear 
before  him  with  their  books  and  papers  certain  witnesses  namea  or 
referred  to  in  the  motion  papers  in  addition  to  those  named  in  the 
original  order,  and  such  other  witnesses  as  may  appear  to  be  material, 
by  any  papers  which  may  be  served  upon  the  attorneys  for  said  assignor 
and  assignee  at  least  two  days  before  the  argument  of  the  motion, 
and. 

Third.  That  the  assignors  be  required  to  produce  before  the  referee 
all  books  and  papers  kept  by  them  since  the  organization  of  their  firm, 
or  covering  such  shorter  period  as  said  referee  may  deem  sufficient  for 
the  purpose  of  the  investigation. 

Mr.  Cla/rheyiox  appellant.     Mr.  Cord^  for  respondent. 

Danfobth,  J.  The  primary  object  of  the  act  in  relation  to  assign- 
ments is  remedial,  and  it  should  be  liberally  and  beneficially  construed. 
It  does  not  follow,  however,  that  one  because  he  claims  to  be,  or  in 
fact  is  a  creditor,  may,  on  his  mere  wish,  have  the  examination  of  such 
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lat  parpose.  He  most  invoke  a 
bave,  as  the  petitioner  here  had, 
on  oath,  "  that  the  testimony  of 
d  is  material  to  the  matters  con- 
an  examination."  It  should  be 
t  some  benefit  will  result  to  the 
other  words,  the  judge  must  be 
xamination  is  in  good  faith,  and 
matter  connected  therewith,  but 
or  the  book  or  paper  to  be  pro- 
bereto.  The  statute  does  not  in 
'  to  be  made  on  petition,  and  by 
who  makes  it  shall  have  facts  ot 
icretion  in  the  matter,  and  if  no 
y  good  resulting  to  the  estate  oif 
be  denied.    Here  there  was  no 

inough  to  say,  that  under  section 
,  to  a  referee,  and  the  evidence 
y  clerk's  office  for  use  in  actions 
>uld  be  extra-judicial,  and  there 

>  require  it.  As  to  the  second, 
name  the  witnesses  to  be  exam- 
rity  to  a  referee  or  other  person, 
night  well  hold  that  no  reason 
)8e  specified  by  the  petitioner, 
uction  of  books  and  papers.  Its 
itermined  by  the  judge  and  can- 
large  discretion  is  committed  to 
the  proceedings  under  this  act, 
I  is  to  make  all  necessary  orders  to 
efind,  therefore,  nothing  which  is 

take  notice  of  the  opinion  of  the 
language  the  construction  con- 

ly  do  the  first  because  the  order 

ipon  the  "  ground*  stated  in  the 
Syracuse,  etc.,  R.  H.,  92  N.  T. 

iver,  as  to  imply  that  any  part  of 

>  stated,  was  denied  for  want  of 
1  early  right.  As  to  the  rest  the 
iginal  order  was  broad  enough  to 
ding  to  aid  in  the  administration 
i  act  does  not  go.  The  section 
oad,  but  its  language  must  not  be 

inquisitorial  enough,  but  that  is 
le  action  of  a  debtor  in  disposing 
osing  conditions  unknown  to  the 
hall  give  with  the  assignment  a 
bhe  supis  owing  to  each,  the  true 

of  any  security  for  its  payment, 
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and  BO  of  his  estate.  There  miist  be  a  full  and  true  inventory  of  it,  its 
circumstances,  the  securities  and  vouchers  relating  to  it,  its  nominal 
and  also  its  actual  value,  according  to  the  debtor's  knowledge,  and 
although  these  accounts  are  to  be  verified,  it  is  evident  that  neither  the 
creditors  nor  the  assignee  are  to  be  concluded.  If  not  made  by  the 
debtor,  the  assignee  may  prepare  them  so  far  as  he  can,  and  for  that 
purpose  the  county  judge  ma^  compel  the  debtor,  or  any  other  person, 
to  appear  before  him  and  disclose  any  knowledge  or  information  he 
may  possess  "  necessary  to  the  proper  making  of  such  inventory  or 
schedule."    §  3. 

So  the  assignee  may  through  an  order  of  the  county  judge  call  upon 
the  creditors  to  present  their  claims  with  vouchers,  and  upon  his  peti- 
tion, or  that  of  a  creditor,  an  accounting  may  be  had,  and  on  that  pro- 
ceeding the  judge  is  given  power  "  to  examine  the  parties  and  witnesses 
on  oath  in  relation  to  the  assignment  and  accounting,  and  all  matters 
connected  therewith  .  .  .  and  the  production  of  books  and  papers." 
§  20.  As  he  is  to  take  and  state  the  Account,  so  he  may  ^^  settle  and 
adjudicate  upon  it  and  the  claims  presented."  Sub.  4.  Then  follows 
section  21,  declaring  that  "The  county  judge  may  also  at  any 
time,  on  petition  of  any  party  interested,  order  the  examination  of 
witnesses  and  the  production  oi  any  books  and  papers  by  any  party  or 
witness  before  him  or  before  a  referee  appointed  by  him  for  such  pur- 
pose, and  the  evidence  so  taken,  together  with  books  and  papers,  or 
extracts  therefrom,  as  the  case  may  be,  shall  be  filed  in  the  county 
clerk's  office,  and  may  be  used  in  evidence  by  any  creditor  or  assignee 
in  any  action  or  proceeding  then  pending  or  which  may  hereafter  be 
instituted.  No  witness  or  party,  as  above  provided,  shall  be  excused 
from  answering  on  the  ground  that  his  answer  may  criminate  him,  but 
such  answer  slmll  not  be  used  against  him  in  any  criminal  action  or 
proceeding." 

The  general  words  are  necessarily  qualified  and  limited  by  the  pur- 
pose of  the  act  and  the  objects  thereinbefore  stated  as  the 
end  of  the  examination.  So  construed  it  is  practically  just  and  reason- 
ably convenient.  If  the  words  control  so  that  not  only  at  any  time, 
but  for  any  and  all  purposes  which  a  creditor  might  suggest,  an  exam- 
ination of  persons  and  books  could  be  had,  there  would  be  palpable 
injustice  and  absurdity.  The  statute  first  provides  for  examinations  at 
specific  times  and  occasions.  Upon  default  of  the  debtor —  §  3 ;  upon 
tne  accounting  and  investigation  of  claims,  §  20.  The  section  quoted 
—  21  —  provides  a  similar  opportunity  without  reference  to  those  events. 
The  judge,  therefore,  may  at  any  time,  when  properly  moved,  order  it, 
but  no  new  purpose  or  object  is  declared.  Nor  need  it  have  been. 
The  scope  of  the  examination  covers  the  object  of  the  statute.  The 
debtor  and  any  other  person  summoned  for  examination  must  give  such 
information  as  he  has  upon  the  topic  before  specified  —  the  assignor's 
property  and  matters  affecting  it.  The  debtor  may  be  deemed  under 
a  cross-examination  as  to  all  the  things  required  to  be  disclosed  by  him 
in  his  schedules  or  inventories.  He  must  discover  his  whole  estate  and 
effects  as  they  were  at  the  date  of  the  assignment.  So  the  witness 
must  answer  every  question  put  to  him  afi)ut  the  debtor's  property, 
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whatever  the  result  may  be  to  either,  and  even  although  the  answer 
may  criminate  him,  it  must  be  given.  Thus  the  assignment  is  aided 
and  made  effective.  But  to  go  beyond  this  and  allow  an  examination 
merely  to  show  that  property  has  been  fraudulently  withheld  and  pref- 
erences fraudulently  given  would  convert  an  auxiliary  proceeding  into 
a  direct  one,  and  prevent,  not  facilitate,  the  administration  of  an  estate 
in  the  mode  and  under  the  circumstances  specified  by  statute.  For 
that  the  statute  has  not  provided. 

It  may  happen  that  even  within  the  limitations  suggested  the  ex- 
amination will  disclose  frauds  and  fraudulent  practices  in  withholding  or 
concealing  property,  or  in  enumerating  debts.  If  so,  it  will  be  an  inci- 
dent of  wnich  no  one  can  reasonably  complain  and  of  which  the  creditor 
in  some  other  action  may  have  the  benefit.  But  under  the  provisions 
in  question  neither  the  court  nor  judge  can  initiate  proceedings  for  that 
purpose.  Nor  do  I  understand  the  cases  cited  by  tne  appellant — In  re 
nurinetty  8  Daly,  363 ;  In  re  Evereit^  10  id.  99 ;  In  re  Goldsmith^  id. 
112 ;  In,  re  Brovm^  id.  116 — to  hold  otherwise.  Thev  all  in  substance 
decide  that  the  proceeding  is  warranted  only  when  taken  in  aid  of  the 
assignment.  The  whole  scheme  of  the  statute  is  directed  to  bringing 
in  and  distributing  the  assigned  property  according  to  the  terms  ot  the 
assignment.  Whoever  avails  himself  of  its  provisions  elects  to  join  in 
aid  of  that  purpose.  If  a  creditor  seeks  to  assail  the  assignment  and 
avoid  it,*he  must  resort  to  those  actions  and  remedies  which  the  law 
provides.  For  example  if  he  has  a  judgment  and  execution  to  supple- 
mentary proceedings,  for  aflSrmative  relief,  to  the  action  given  to  com- 
ril  discovery  of  property  and  satisfaction  of  the  judgment.  New  Code, 
1871.  It  would  lead  to  inextricable  confusion  if  these  remedies  were 
pursued  under  the  act  in  question.  The  jurisdiction  of  the  county  court, 
80  far  as  that  statute  is  concerned,  is  limited  to  proceedings  under  it  — 
§  25  —  and  while  it  "has  full  power  to  do  all  and  every  act  relating  to 
the  assigned  estate,  the  assignee,  assignors  and  creditors" — §  25  —  the 
foundation  of  its  jurisdiction  is  the  assignment,  and  while  it  may  exer- 
cise not  only  specific  statutory  power,  but  also  "  the  power  of  a  court 
of  equity,"  it  is  confined  by  the  very  words  of  the  act  to  those  "  in 
reference  to  the  trust  and  any  matters  involved  therein."     §  25. 

Much  of  the  argument  of  the  appellant's  counsel  was  to  show  that 
through  the  examination  sought  for  it  would  appear  that  the  assignee 
had  mismanaged  his  trust,  and  his  points  say  that  "  the  question  before 
the  court  in  this  proceeding  is  whether  for  his  misconduct  he  should  be 
removed."  The  motion  papers  contain  a  great  deal  of  matter  apparently 
useful  for  no  other  purpose.  But  no  sucn  Question  was  passed  upon  by 
either  court,  nor  did  that  appear  to  be  withm  the  order  to  show  cause. 

We  find  no  error  in  the  order  made  and  think  it  should  be  affirmed. 

All  concur. 

[See  Bish/on  Insolv.  Debtors  (2d  ed.),  824;  MaUtr  of  Laudaur,  22  W.  Dig.  73; 
MaUer  of  WUkinton,  21  id.  265.—  Ed.] 
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Pabdee  v.  £anady. 

October  6, 1885. 

,  Contract  —  Insolyenct  of  Partt  —  Rescission  and  Breach. 

The  insolvencj  of  one  of  the  parties  to  a  contract  of  sale,  occorring  after  the 
contract  is  made,  is  not  equivalent  either  to  a  rescission  or  a  breach  of  the  con- 
tract ;  it  simply  relieves  the  vendor  from  his  agreement  to  give  credit,  and  enti- 
tles him  to  insist  upon  payment  npon  or  before  delivery. 

This  action  was  brought  to  recover  damages  for  breach  of  executory 
contracts  for  sale  and  delivery  of  lumber.  It  was  tried  before  a 
referee,  and  upon  his  report  a  judgment  was  entered  a^nst  the 
defendants  for  $708.64:  damages  and  costs.  From  this  juogment  the 
defendants  appealed  to  the  general  term,  fourth  department,  which 
reversed  the  judgment  and  ordered  a  new  trial  before  another  referee. 
From  this  order  of  the  general  term  the  plaintiff  appealed  to  the 
court  of  appeals. 

The  defendants  who  were  partners  in  the  lumber  business,  at  Toronto, 
Ont.,  under  the  name  of  S.  0.  Kanady  &  Co.,  in  February,  1875,  made 
a  contract  in  writing  with  Larry  Lewis  and  M.  F.  Pardee,  under  the 
firm  name  of  Lewis  &  Pardee,  of  Oswego,  N.  Y.,  to  furnish  Lewis 
&  Pardee  400,000  feet  of  basswood  luml^r,  at  $13.50  gold  per  thou- 
sand, to  be  delivered  between  April  Ist  and  Sept.  30,  1876.,  During 
the  same  month  Lewis  sold  ont  to  Pardee,  and  said  contract  was  con- 
tinued in  his  name.  "While  this  contract  was  in  the  course  of  perform- 
ance, and  on  the  28th  of  August,  1875,  at  Toronto,  and  at  the  reauest 
of  the  defendants,  another  contract  was  made  between  them  and  M. 
F«  Pardee,  as  follows :  "  Messrs.  S.  O.  K.anadv  &  Co.,  of  Toronto,  Out., 
agree  with  M.  F.  Pardee,  of  Oswego,  N.  x .,  to  furnish  him  with 
400,000  feet  of  IJ  inch  basswood,  subject  to  said  Pardee's  inspection, 
during  the  season  of  navigation  of  1876,  at  $13.50  gold  per  1,000. 
Time  to  be  thirty  days  with  privilege  of  sixty,  by  said  Pardee  paying 
bank  charges  after  thirty.  In  consideration  said  Kanady  &  Co.  fur- 
nishing above  amount,  said  Pardee  agrees  not  to  hold  them  if  they  are 
short  150,000  on  contract  of  1875. 

"ToEONTo,  Ont,  Aug.  28,  1876.  S.  C.  Kakady  &  Co." 

After  the  making  of  this  last  contract,  the  defendants  continued  to 
deliver  lumber  under  said  contract  of  February,  '75,  until  the  16th  of 
Nov.,  1875.  The  defendant  failed  to  perform  said  first  contract  of  Feb., 
1875,  and  were  '* short"  158,495  feet.  On  the  22d  of  April,  1876, 
about  six  months  after  the  last  delivery  of  lumber  under  said  contract 
of  February,  '75,  M.  F.  Pardee  assigned  all  his  property, including  the 
contracts  in  question,  to  his  father,  the  plaintiff  m  this  action,  and 
became  insolvent.  After  said  transfer  to  plaintiff,  the  business  was 
carried  on  by  him  through  M.  F.  Pardee  acting  as*  his  agent;  On  the 
17th  of  May,  1876,  and  about  a  month  after  the  opening  of  naviration, 
M.  F.  Pardee  wrote  to  defendants  as  follows :  "  Gentlemen  — W  hen 
is  the  basswood  coming  ?  I  hope  you  wiU  ship  soon  while  freights  are 
low  —  now  only  70  cts.  from  Mill  Point.  Will  give  you  guarantee  of 
payment  whenever  wanted."  Truly,         M.  F.  Pasdbe. 
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The  defeDdantB  answered  by  letter  as  follows: 

ToEONTO,  May  22,  1876. 
M.  F.  PABDBie,  Esq., 

Dear  Sir — Yours  of  the  17th  at  hand,  and  in  reply,  we  have  to  say 
that  as  soon  as  we  heard  of  yonr  failure,  we  be^n  to  make  other 
arrangements  for  our  basswood^  and  also  quit  bnymg.  You  must  be 
aware  that  we  cannot  use  paper  on  your  firm,  and  we,  of  course,  thought 
you  would  not  expect  to  send  the  basswood 

Yours  truly 

8.  C.  Kahady  &  Co. 

By  letter  of  May  30,  '76,  the  plaintiff  notified  defendants  that  the 
contract  of  Aug.  28,  1875,  had  been  assigned  to  him,  and  called  upon 
defendants  to  perform  the  same.  To  this  defendants  replied  by  letters 
of  June  30,  '76,  refusing  to  send  any  lumber, for  the  folloMring reasons: 
"In  the  first  place  when  we  heard  of  your  son's  failure  we  stopped 
buying,  and  we  now,  therefore,  have  very  little,  and  in  the  next  plaoe 
we  deny  your  son's  right  to  turn  the  contract  over  to  you  or  any  one 
else." 

Defendants  never  offered  to  perform  their  contract  upon  any  terms, 
bat  immediately  upon  hearing  of  M.  F.  Pardee's  failure  treated  the 
contract  as  rescmded  and  sold  the  lumber  to  other  parties. 

Geo.  W.  Parhhursty  for  appellant.    N.  W.  JVtUting,  for  respondents. 

Rapallo,  J.  We  think  the  conclusions  of  the  learned  referee  as  to 
the  construction  and  effect  of  the  agreement  of  August  28,  1875,  were 
correct. 

This  agreement  was  not  a  modification  of  the  previous  agreement  of 
February,  1875,  nor  a  substitute  therefor,  nor  did  it  operate  to  extend 
the  time  for  the  delivery  of  any  part  of  the  lumber  agreed  to  be  deliv- 
ered daring  the  season  of  1875,  but  was  an  independent  contract  to 
deliver  four  hundred  thousand  feet  of  lumber  during  the  season  of 
1876,  r^ardless  of  the  question  whether  or  not  the  four  hundred 
thoosand  feet  agreed  to  be  delivered  in  1875  were  or  were  not  delivered 
in  fall.  It  evidently  contemplated  the  possibility  of  a  breach  by  the 
defendants  of  the  contract  of  February,  1875,  and  provided  that  such 
breach  should  be  excused  to  the  extent  of  one  hundred  and  fifty  thou- 
sand feet,  if  the  defendants  should  deliver  the  four  hundred  thousand 
feet  in  1876.  Still  it  left  the  first  contract  in  full  force.  If  the  defend- 
ant had  delivered  or  tendered  the  whole  four  handred  thousand  feet 
under  the  first  contract,  as  they  might  have  done,  there  being  more  than 
thirty  days  of  their  time  unexpired  when  the  second  contract  was 
made,  Pardee,  would  have  been  bound  to  accept  and  pay  for  them  and 
to  accept  the  four  handred  thousand  feet  in  1876  in  addition,  and  if  ho 
had  not  become  insolvent  he  could  have  required  the  defendants  to 
deliver  them.  Such  an  arrangement  cannot  be  construed  as  an  exten- 
sion of  time  under  the  first  contract,  as  to  any  part  of  the  lumber 
deliverable  under  it.  Each  contract  stood  by  itself  with  the  stipu- 
lation, for  the  benefit  of  the  defendants,  that  to  the  extent  of  one 
hundred  and  fifty  thousand  feet  they  should  not  be  held  for  damages 
for  a  breach  of  tlie  first  if  they  fully  performed  the  second. 
Vol.  II.— 42 
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The  first  contract  was  in  fact  broken.     At  the  close  of  the  season  of 

1875,  the  defendants  were  short  in  their  deliveries  one  hundred  and 
fifty-three  thousand  four  hundred  and  ninety-five  feet.  If  they  fully 
performed  the  second  contract  they  would  be  relieved  from  liability 
tor  damages  upon  one  hundred  and  fifty  thousand  feet  of  this  shortage. 
^Consequently,  as  things  stood  at  the  close  of  the  season  of  1875,  the 
right  of  action  of  M.  F.  Pardee  was  complete  only  as  to  three  thousand 
four  hundred  and  ninety-five  feet,  and  was  suspended  as  to  one  hun- 
dred and  fifty  thousand  feet  until  it  should  be  seen  whether  the  defend- 
ants performed  their  second  contract  during  the  season  of  1876. 

About  the  opening  of  the  season  of  navigation  of  1876,  M.  F.  Par- 
dee, on  April  22,  assigned  his  property,  including  his  claims  under  the 
above  contracts,  to  his  father,  Myron  Pardee,  the  present  plaintiff,  and 
then  became  insolvent.  The  plaintiff  continued  the  business  through 
the  agency  of  M.  F.  Pardee. 

The  defendants  treated  this  insolvency  as  an  abrogation  of  th^  con- 
tract of  August  28,  1876,  and  without  giving  any  notice  of  their  inten- 
tion not  to  perform  it,  sold  their  lumber  on  hand  to  other  parties  and 
ceased  to  buy  more,  and  when  applied  to  by  M.  F.  Pardee  and  by  the 
plaintiff  to  furnish  the  lumber,  refused  to  do  so  and  announced  their 
intention  not  to  furnish  any,  assigning  as  reasons  the  failure  of  M.  F. 
Pardee  —  that  on  learning  it  they  had  ceased  buying  and  had  but  little 
—  and  denying  the  right  of  M.  F.  Pardee  to  assign  the  contract. 

There  was  no  consent  on  the  part  either  of  M.  P.  Pardee  or  of  the 
plaintiff  to  a  rescission  of  the  contract ;  on  the  contrary,  they  insisted  on 
its  performance,  M.  F.  Pardee  offering  guarantee  of  the  payment  of 
the  price. 

This  action  is  not  brought  upon  the  contract  for  1876,  but  for  dam- 
ages on  the  one  hundred  and  fifty-three  thousand  four  hundred  and 
ninety-five  feet  shortage  on  the  deliveries  of  1875.  As  the  sale  for 
1876  was  on  thirty  and  sixty  days'  credit,  the  insolvency  of  M.  F.  Pardee 
excused  the  defendants  from  delivering  the  lumber  on  credit,  and  entitled 
them  to  insist  upon  payment  on  or  before  delivery,  but  it  did  not  abrogate 
the  contract.  On  tender  of  the  purchase-price,  they  would  have  been 
bound,  notwithstanding  the  insolvency,  to  deliver  the  lumber  to  the 
vendee  or  his  assignee.  It  is  not  necessary  now  to  consider  what 
effect  the  conduct  of  the  defendants  in  disabUng  themselves  from  per- 
forming the  contract,  without  giving  any  opportunity  to  the  purchaser 
to  tender  the  price,  and  their  absolute  repudiation  of  any  liability  to  per- 
form the  contract,  would  have  had  in  an  action  on  the  contract  for 

1876.  But  it  is  quite  clear  that  without  some  action  on  their  part  to 
put  the  plaintiff  or  his  assignee  in  default  for  not  accepting  and  paying 
for  the  lumber  to  be  delivered  under  that  contract,  the  defendants  can- 
not take  the  benefit  of  it  as  a  defense  to  their  liability  under  the  pre- 
vious contract  for  1875.  No  such  default  was  shown.  On  the  contrary 
the  referee  found,  as  matter  of  fact,  that  during  the  season  of  1876,  the 
plaintiff  was  at  all  times  able,  ready  and  willing  to  receive  and  pay  for 
the  lumber  according  to  the  terms  of  the  contract  of  August  28,  1875. 
The  defendants  now  seek  to  avail  themselves  of  the  insolvency  of  M. 
F.  Pardee,  not  only  to  exempt  themselves  from  liability  for  not  deliv- 
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ering  that  luraber,  but  also  to  receive  the  same  advant^e  as  though 
thej  had  in  fact  delivered  it.  This,  we  think,  is  claiming  too  mudi. 
The  mere  insolvency  of  one  of  the  parties  to  a  contract  of  sale  is  not 
equivalent  either  to  a  rescission  or  a  breach.  It  simply  relieves  tlie 
vendor  from  his  agreement  to  give  credit  and  payment  may  be  substi- 
tuted. JHew  England  Iran  Co,  v.  Oilhert  EL  M.  Ji.,  91  N.  Y.  153  ; 
Add.  Cont.  (Am.  ed.),  §  475 ;  Bing.  Sales  (3d  Am.  ed.),  §  750;  IWeth 
V.  £urr,  L.  K.,  9  C.  P.  208 ;  Bloomer  v.  Bernstein,  id.  588 ;  S.  C,  10 
Ifoak's  Eng.  319. 

But  if  the  contract  is  not  rescinded  neither  party  can  retain  or  claim 
any  benefit  under  it. 

xhe  order  of  the  general  term  should  be  reversed  and  the  judgment 
entered  on  the  report  of  the  referee  afiirmed,  with  costs. 

All  concur. 


Kanb  v.  Cobtbst. 

October  6,  1885. 
Appeal — Error  op  Law — Review  of  Question  of  Fact  —  Bond  and  Mort- 
gage —  Guarantors  —  Extending   Time  of   Payment  —  Foreclosure  — 
Parol  E^VIDENCB  to  Vary  Writino  —  Principal  and  Agent  —  Ratifica- 
tion of  Agent's  Act  —  Estoppel  by  Judgment. 

Where  the  reversal  by  the  general  term  is  for  error  of  law  only,  on  the  fi^roand 
that  the  finding  of  fact  was  against  the  undisputed  evidence,  this  court  wiU  scru- 
tinize the  facts  to  see  if  there  was  sufficient  to  sustain  the  judgment. 

Plaintiff,  as  the  holder  of  a  bond  and  mortgage  upon  which  the  defendants 
were  guarantors,  extended  time  of  its  payment,  taking  from  the  mortgagor  a 
chattel  mortgage  as  collateral  security.  The  chattel  mortgage  contained  the  fol- 
lowing provision  :  "In  case  the  said  Catharine  Kane  shall  at  any  time  deem  herself 
or  said  real  estate  mortgage  or  this  security  unsafe,  it  shall  be  lawful  for  her  to 
take  possession  of  such  property  and  to  sell  the  same  at  public  or  private  sale 
previous  to  the  time  above  mentioned  for  the  payment  of  said  debt,  applying  the 
proceeds  as  aforesaid  after  deducting  all  expenses." 

Heldt  that  this  provision  could  not  be  construed  as  giving  any  rights  to  the 
defendants  as  guarantors  of  the  real  estate  mortgage,  or  save  the  extension  from 
the  effect  of  releasing  them  as  sureties. 

A  party  cannot  repudiate  an  agreement  made  by  an  agent,  and  at  the  same  time 
retain  its  fruits. 

Plaintiff  denied  the  authority  of  her  agent  to  extend  the  payment  of  the  real 
estate  mortgage  by  taking  the  chattel  mortgage  as  collateral  security,  but  after- 
ward accepted  the  chattel  mortgage  and  foreclosed  it.  Hdd,  that  even  if  the 
original  authoritv  to  her  agent  was  not  sufficient  to  authorize  the  transaction,  she 
must  be  held  to  have  ratified  the  agreement  and  therefore  become  bound  by  it. 

Parol  evidence  of  an  agreement  to  extend  the  time  of  payment  of  a  mortgage 
may  be  given  without  violating  the  rule  prohibiting  parol  evidence  to  explain, 
vary  or  contradict  written  instruments,  it  appearing  tnat  it  was  an  independent 
agreement  and  did  not  tend  to  contradict  the  mortpige. 

A  judgment  of  foreclosure  against  a  mortgagor  is  not  an  estoppel  as  against 
the  guarantors  of  the  mortgage,  and  they  are  not  concluded  by  any  thing  adjudi- 
cated in  the  action. 

This  is  an  appeal  by  tho  plaintiff,  from  an  order  of  the  general  term, 
of  the  third  department,  entered  in  Cortland  county,  March  7,  1883, 
reversing  a  judgment  in  plaintiff's  favor,  entered  upon  the  report  of  a 
referee,  and  granting  a  new  trial. 

The  action  was  brought  against  the  defendants  to  charge  them  as 
guarantors  of  a  bond  and  mortgage  made  by  one  Ansel  K.  Prentice, 
to  Dennis  Prentice,  which  through  several  intermediate  transfers  came 
to  be  held  and  owned  by  the  plaintiff. 
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^e  latter  wished  bim  to  draw  a  chattel  "  mortgage  extending  the  time 
^^  payment  of  real  estate  mortgage,  part  for  one  year  and  part  for 
^Wo  years." 

,  The  evidence  of  these  witnesses  is  very  much  confirmed  by  the  giv- 

^,of  the  chattel  mortgage  and  its  form.     Prentice  was  under  no  obli- 

S^tiou  to  give  the  mortgage,  and  it  is  reasonable  to  suppose  that  the 

J|^y  inducement  for  giving  it  was  the  extension  of  time  for  the  pa^- 

^^^t  of  the  real  estate  mortgage.    It  is  recited  in  the  chattel  mortgage 

^t  it  was  given  to  secure  the  same  debt  secured  by  the  real  estate 

fQ?f^S^y  and  it  was  conditioned  to  pay  the  real  estate  mortgage  as 

^   ^ovrg :  $250  and  interest  on  the  whole  sum  in  one  year,  and  the  bal- 

^^^  ^th  interest  in  two  yeare,  in  precise  accordance  with  the  parol 

^U^Oient  testified  to  by  the  witnesses.     Why  was  the  chattel  mortgage 

^^h^    Written  unless  the  payments  upon  the  real  estate  mortgage  were 

^  deferred  ? 

ibe  chattel  mortgage  contained  this  clause :  ^*  In  case  the  said  Oathe- 
nne  Eane  shall  at  any  time  deem  herself  or  said  real  estate  mortgage 
or  this  security  unsafe,  it  shall  be  lawful  for  her  to  take  possession  of 
such  property  and  to  sell  the  same  at  public  or  private  sale  previous  to 
the  time  above  mentioned  for  the  pavment  of  said  debt  apply- 
ing the  proceeds  as  aforesaid  after  dednctinff  all  expenses,"  etc. 
This  clause  could  not  defeat  the  operation  of  the  extension  agreed 
npon,  or  cause  the  debt  secured  to  become  due  in  the  contingency  men- 
tioued.  Its  only  eflFect  was  to  authorize  the  earlier  sale  of  uie  chattels 
and  the  application  of  the  proceeds  upon  the  debt,  and  that  could  be 
done  only  at  the  option  of  the  mortgagee.  It  gave  no  rights  to  the 
defendants  as  sureties  for  the  debt,  and  they  could  not  by  virtue  of  that 
clause  pav  the  real  estate  mortgage  and  take  an  assignment  thereof  and 
enforce  the  same  before  the  extended  time  of  payment  had  arrived. 
And  as  the  extension  of  time  was  thus  effectual  against  the  sureties  it 
discharged  them,  notwithstanding  the  clause  mentioned. 

After  the  chattel  mortgage  was  executed,  Matthew  took  it  and  deliv- 
ered it  to  the  plaintiflE,  and  with  it,  he  delivered  to  her  a  paper  on  which 
he  had  written  as  follows :  "  A  renewal  of  this  mortgage  must  be 
made  before  the  year  from  date  of  filing  expires,  in  order  to  secure  its 
validity  for  more  than  one  year.  The  acceptance  of  this  mortgaj^e, 
with  the  times  of  payment  mentioned,  does  not  prevent  foreclosing 
land  mortgage  at  any  time  the  mortgagee  desires  to  do  so,  or  deems 
herself  unsafe."  This  was  written  after  the  agreement  for  the  exten- 
sion of  payment  had  been  made  and  after  the  chattel  mortgage  was 
executea  and  delivered,  and  there  is  no  claim  that  Prentice  assented  to 
it  or  had  any  knowledge  whatever  of  it,  and  hence  it  can  have  no 
effect  except  possibly  to  discredit  Matthews.  It  embodies  his  view  of 
the  law.  He  undoubtedly  supposed  that  under  the  danger  clause  in 
the  chattel  mortga^  the  plaintiff  could,  at  her  option,  foreclose  either 
mortgage.  Even  if  such  had  been  the  effect  of  that  clause  or  of  the 
agreement  made,  as  the  defendants  had  no  option  to  defeat  the  exten- 
sion it  left  the  agreement  to  operate  in  full  force  upon  their  rights  as 
sureties. 
There  was  nothing  in  the  testimony  of  the  plaintiff  to  weaken  the 
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force  of  the  evidence  thus  far  alluded  to.     She  testified  that  she  did 
not  know  of  or  consent  to  the  extension  of  time  of  payment  upon  the 
real  estate  mortgage,  and  that  she  gave  no  authority  to  Mattnews  to 
agree  to  such  extension.     The  extension  may  have  been  given  without 
her  knowledge  and  yet  she  be  bound  by  it  in  consequence  of  the 
authority  given  to  her  agent  and  her  subsequent  conduct  in  ratification 
of  his  acts.     The  evidence  of  Matthews  shows  that  he  was  expressly 
authorized  by  the  plaintiflE  to  extend  the  time  of  payment  upon  the 
real  estate  mortgage  upon  obtaining  additional  security ;  but   as  she 
denied  this  that  evidence  may  be  laid  aside.     Prentice  testified   that 
the  plaintiff  told  him  that  she  had  left  her  business  as  to  the  real 
estate    mortgage  with    Matthews,  and    that  whatever    arrangement 
he  made  with  him  would  be  all  right,  and  Matthews  testified  that  she 
said  to  him  that  she  would  leave  it  to  his  judgment  to  make  the  best 
arrangement  he  could  for  obtaining  the  additional  security,  and  this 
evidence  she  did  not  as  a  witness  controvert  or  dispute.     It  was  suffi- 
cient to  establish  that  Matthews  had  authority  to  make  the  agreement. 
But  further,  it  is  undisputed  that  the  real  estate  mortgage   with  the 
bond  accompanying  the  same  was  placed  in  the  hands  of  Matthews,  and 
that  he  was  authorized  to  obtain  the  chattel   mortgage   as  collateral 
security  for  the  debt  secured  by  the  real  estate  mortgage.     There  were 
no  restrictions  placed  upon  the  authority,  and  it  empowered  Matthews 
to  agree  to  any  reasonable  and  ordinary  terms  and  conditions  requisite 
and  proper  to  obtain  the  security,  and  under  the  authority  we  think  he 
could  agree  to  a  reasonable  extension  of  the  time  of  payment  of  the 
debt  secured.    It  cannot  be  supposed  that  she  expected  her  agent  would 
obtain  the  additional  security' without  any  consideration  or  advantage 
whatever  to  her  debtor.   If,  however,  the  original  authority  to  Matthews 
was  not  sufficient,  the  plaintiff  must  be  held  to  have  ratified  the  agree- 
ment made  by  him  by  taking,  keeping  and  foreclosing  the  chattel 
mortgage.     It  is  undoubtedly  true  that  that  mortgage  was  given  in 
consideration  of  the  agreement  to  extend  the  time,  and  she  could  not 
repudiate  the  agreement  and  yet  retain  its  fruits.     Having  had  the  full 
benefit  of  the  agreement  made  by  her  agent,  she  must  stand  by  the 
agreement,  particularly  as  she  foreclosed  the  chattel  moiigage  after  she 
knew  that  Prentice  claimed  that  it  was  given  in  consideration  of  the 
agreement  for  the  extension  of  time  to  pay  the  real  estate  mortgage. 

The  parol  evidence  as  to  the  agreement  for  the  extension  of  time 
does  not  come  under  the  ban  of  the  rule  which  prohibits  parol  evidence 
to  explain,  vary  or  contradict  written  instruments.  It  does  not  contra- 
dict or  vary  the  real  estate  mortgage.  That  was  past  due,  and  the 
time  for  its  payment  could  be  extended  by  any  valid  agreement.  It 
does  not  contradict  the  chattel  mortgage.  That  is  complete  in  itself 
and  was  not  intended  to  embody  the  agreement.  Its  sole  purpose  was 
to  give  the  additional  security.  This  was  an  independent  agreement 
existing  outside  of  the  two  mortgages.  It  was  the  occasion  or  condi- 
tion inducing  the  giving  of  the  chattel  mortgage,  and  no  rule  of  evidence 
was  violatea  in  allowing  it  to  be  proved  by  parol. 

The  plaintiff  commenced  the  foreclosure  of  her  real  estate  mortgage 
in  October,  1878,  making  the  mortgagor  and  his  wife  only  defendants. 
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To  that  action  the  defendants  therein  set  np  as  a  defense  this  same 
agreement  for  the  extension  of  the  time  of  payment.  Bat  upon  the 
trial  of  the  action  they  cave  no  evidence,  and  judgment  went  against 
them.  It  is  now  claimed  that  these  defendants  are  concluded  by  that 
judgment  from  claiming  that  there  was  a  valid  extension  of  the  time  of 
payment.  But  the  simple  answer  to  the  claim  is,  that  these  defendants 
were  not  parties  to  that  action,  and  hence  are  not  estopped  by  anj  thing 
adjudicated  therein. 

.  Although  the  evidence  adduced  by  the  defendants  may  have  been 
somewhat  shaken  by  the  cross-examination  of  their  witnesses,  and  by 
the  introduction  of  the  paper  written  by  Matthews  and  delivered  to 
the  plaintifi  with  the  chattel  mortgage,  yet  the  case  of  the  defendants 
is  80  strong  upon  the  face  of  the  chattel  mortgage,  and  the  probabilities 
and  circumstances  surrounding  the  transaction,  and  their  evidence  in 
the  main  stands  so  firm  and  rair,  that  it  was  error  of  law  to  find  that 
there  was  no  valid  or  sufficient  agreement  for  the  extension  of  the  time 
of  payment  of  the  real  estate  mortgage. 

The  order  of  the  general  term  should,  therefore,  be  affirmed,  and 
judgment  absolute  rendered  against  the  plaintiff,  with  costs. 

Ail  concur. 


SUPREME  COURT  OF  VERMONT. 


FiNDEISEN  V.   MeTROPOLE   FiRE   INSURANCE   Oo. 
Janoary,  1885. 

Ihsubance — Wafver  op  Proop  op  Loss  —  Agent  —  Estoppel. 

A  waiver  is  an  intentional  relinquishment  of  a  known  right,  and  whether  or 
not  there  has  been  a  waiver,  is  a  question  for  the  jury. 

The  company's  special  agent,  sent  to  adjust  a  loss,  declared  :  "  That  the  claim 
was  worthless,  and  that  the  loss  would  not  be  paid  because  he  burned  the  prop- 
erty;" but  the  referee  found  that  the  agent  did  not  intend  to  waive  the  proofs  of 
loss,  that  the  plaintiffs  did  not  understand  that  they  were  waived,  and  were  not 
misled  as  to  furnishing  such  proofs  ;  held,  that  there  was  no  waiver. 

The  property  destroved  was  owned  by  a  married  woman ;  her  husband  signed 
and  swore  to  the  proofs  of  loss  as  her  agent,  and  on  objection  by  the  company  to 
such  proof,  he  offered,  if  the  company  would  return  the  proof  received,  to  have 
it  corrected  and  executed  by  his  wife,  and  thereupon  the  defendant  refused  to 
return  it  for  amendment,  or  to  specify  other  defects ;  held,  that  such  conduct 
ought  to  be  accounted  a  waiver  or  an  estoppel.* 

*  When  the  by-law  of  an  insurance  company  requires  proofs  of  loss  to  be  sworn  to 
py  the  owner  of  property,  an  oath  by  a  husband,  his  wife  owning  the  property  insured, 
» insufficient.     Spooner  v.  Vermont  Mut.  JF\r6  Im.  Co.,  53  Vt.  156. 

An  insurance  policy  required  notice  of  loss  signed  and  sworn  to  by  the  assured. 
He  being  absent  when  the  loss  occurred,  the  notice  was  signed  and  sworn  to  by  his 
^*e.  The  company  received  the  proof  and  placed  its  ref  umJ  to  pay  upon  the  specific 
P^ound  that  the  title  to  the  property  was  unsatisfactory.  Held,  that  the  company 
thos  waived  its  right  to  insist  upon  a  defective  notice.  Walsh  v.  Vermont  Mut.  lAje 
^.  Co.,  54  Vt.  851..  See,  also,  WhittU  v.  Farmville,  Ins.,  etc,  Co.,  8  Hughes,  421 ; 
^mams  V.  Hartf<yrd  Ins.,  etc.  Co.,  54  Cal.  442. 
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Under  the  conditions  of  this  policy,  and  the  facts  that  the  hnsband  procured 
and  paid  for  the  insurance  as  his  wife's  a^ent ;  that  he  as  such  agent  transacted 
all  tne  business  connected  with  the  purchase  and  management  of  the  proper^ 
insured,  and  that  his  wife  had  no  personal  knowledge  as  to  the  proper^  ;  hM, 
that  the  proof  of  loss,  though  executed  by  such  agent,  was  sufficient. 

Assumpsit  upon  a  policy  of  insurance  issued  to  the  plaintiff,  Katha- 
rina  M.  Findeisen,  wife  of  said  John  G.  Findeisen,  Heard  on  a 
referee's  report,  April  term,  1884.    Judgment  for  the  plaintiff. 

The  defendant's  counsel  claimed,  with  other  claimed  defects  in  the 
proof  of  loss  sufficiently  stated  in  the  opinion,  that  the  magistrate's 
certificate  attached  to  the  proof,  was  not  in  accordance  with  the  condi- 
tions of  the  policy  or  the  printed  form  of  proof.  The  eighth  clause 
of  the  conditions  was :  '^  Persons  sustaining  loss  or  damage  by  fire, 
shall  forthwith  give  notice  of  said  loss  to  this  company,  and  as  soon 
thereafter  as  possible  render  a  particular  account  of  such  loss,  signed 
and  sworn  to  by  them,  stating  whether  any  and  what  other  insurance 
has  been  made  on  the  same  property,  giving  copies  of  the  written  por- 
tion of  all  policies  thereon,  also  the  actual  cash  value  of  the  property 
and  their  interest  therein,  for  what  purpose  and  by  whom  the  Duuding 
insured,  or  containing  the  property  insured,  and  the  several  parts 
thereof,  were  used  at  the  time  of  the  loss,  when  and  how  the  fire 
originated,  and  shall  also  produce  a  certificate  under  the  hand  and  seal 
of  a  magistrate  or  notary  public  (nearest  to  the  place  of  the  fire,  not 
concerned  in  the  loss  as  a  creditor  or  otherwise,  nor  related  to  the 
assured),  stating  that  he  has  examined  the  circumstances  attending  the 
loss,  knows  the  character  and  circumstances  of  the  assured,  and  verily 
believes  that  the  assured  has,  without  fraud,  sustained  loss  on  the 
property  insured  to  the  amount  which  such  magistrate  or  notary 
public  shall  certify."  The  proof  was  signed  by  "  John  G.  Findeisen, 
Bgt.,"  and  immediately  below  the  signature  were  the  words,  "  Sub- 
scribed and  sworn  to  before  me,  Cyrus  "W.  Wicker,  justice  of  the 
peace."     Next  in  order  was  the  following  blank  certificate : 

"  Magistrate's  certificate.     I,  ,  residing  in  , 

most  contiguous  to  the  property  hereinbefore  descrited,  hereby  certify 
that  I  am  not  concemea  in  the  loss  or  claim  above  set  forth,  either  as 
a  creditor  or  otherwise,  or  related  to  the  insured  or  sufferers ;  that  I 
have  examined  the  circumstances  attending  the  fire,  or  damage  as 
alleged,  and  that  I  am  well  acquainted  with  the  character  and  circum- 
stances of  the  assured,  and  do  verily  believe  that  she  has  by  misfor- 
tune, and  without  fraud  or  evil  practice,  sustained  loss  and  damage  on 
the  property  insured  to  the  amoimt  of  over  $3,000. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  official  seal 
this  day  of  ,  A.  D.  18      ." 

The  property  insured  was  in  a  woolen  mill  which  the  plaintiffe  had 
rented. 

BoberU  <&  Hoberts^  for  defendant.  WkUtemore  dk  Wheeler  and 
E.  It.  Hardy  for  plaintiffs. 

BoTCB,  Oh.  J.  This  is  an  action  of  cbssvmpsU  on  a  policy  of  fi^ 
insurance,  and  comes  up  on  the  report  of  a  referee,  upon  which  the 
court  below  rendered  a  judgment  for  the  plaintiffs. 
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the  other  objections  now  raised,  the  defendant  must  be  treated  as  hav- 
ing waived  them,  or  be  held  estopped  to  now  insist  on  them. 

The  policy  provides  by  the  eighth  clause  of  the  conditions,  that 
"persons  sustaining  loss  of  damage  by  fire  shall  forthwith  give  notice  of 
such  loss  to  this  company,  and  as  soon  thereafter  as  possible,  reader  a 
particular  account  of  sudi  loss,  signed  and  sworn  to  by  tliem,"  and 
containing  the  matter  by  that  condition  prescribed.  There  is  uo  more 
specific  provision  than  this  as  to.  the  person  whose  signature  and  oath 
are  required  to  the  proof  of  loss,  but  it  is  afterward  prescribed  that 
''  tlie  assured  "  shall  do  certain  things  with  reference  to  the  property, 
'  submit  to  examination  if  required,  etc.  It  appears  that  the  plaintiff 
John  6.,  acting  as  agent  for  nis  wife,  transacted  all  the  business  con- 
nected with  the  purchase  and  management  of  the  property  insured, 
the  renting  of  the  building  in  which  it  was,  and  the  business  in  which 
it  was  used,  and  that  he  as  such  agent  procured  the  insurance  and  paid 
for  it.  In  the  matter  of  the  application,  if  any  were  made,  and  the 
issuance  of  the  policy,  the  company  then  dealt  with  and  treated  John 
G.  as  the  agent  and  representative  of  his  wife,  and  received  from  him 
in  such  capacity  the  consideration  upon  which  the  contract  rests.  The 
tenth  clause  of  the  conditions  pi^vides  that  "  it  is  a  part  of  this  contract 
that  any  person  other  than  the  assured,  who  may  have  procured  this 
insurance  to  be  taken  by  this  company,  shall  be  deemed  to  be  the  i^nt 
of  the  assured  ''  —  a  condition  manifestly  inserted  for  the  benefit  of 
the  company. 

Under  the  terms  of  the  contract,  the  facts  shown,  and  the  further 
fact  found  by  the  referee  that  the  female  plaintiff  had  no  personal 
knowledge  as  to  the  property  in  the  mill  at  the  time  of  the  fire  —  one 
of  the  most  important  things  required  to  be  set  forth  in  the  proof  of 
loss  —  it  is  difficult  to  find  any  sound  reason,  either  in  the  contract 
itself  or  in  law,  for  holding  that  the  signature  and  oath  of  John  G. 
Findeisen  as  agent  for  his  wife,  the  person  insured,  and  whose  full 
authority  to  act  in  that  capacity  in  respect  of  all  the  acts  performed  by 
him  is  not  questioned,  was  not  entirely  sufficient.  Certainly  the  com- 
pany could  not  have  been  preiudiceaby  the  fact  that  the -proof  was 
executed  by  the  agent  instead  of  the  principal ;  because  objections 
to  the  sufficiency  of  the  proof  as  offered  could  be  specified  and  in- 
sisted upon,  together  with  that  one,  just  as  well  with  his  signature  and 
oath  upon  it  as  hers ;  and  if  the  personal  testimony  of  the  assured 
were  desired  for  any  reason,  as  suggested  in  the  brief,  it  could  have 
been  required  by  the  company  under  the  seventh  condition,  above 
referred  to,  and  on  refusal  to  submit  to  such  examination,  a  forfeiture 
of  the  policy  could  have  been  insisted  on.  We  should,  therefore,  be 
strongly  disposed  to  hold  that  the  execution  of  the  proof  of  loss,  in 
this  case,  was  entirely  within  the  power  of  an  agent,  the  scope  of  whose 
authority  from  his  principal  is  not  in  question,  and  that  the  maxim, 
Quifadt  per  aliv/nvyfaovt  per  se^  applies.  See  authorities  cited  upon 
plaintiffs'  brief. 

But  even  this  is  not  necessary.  It  appears  from  the  correspondence 
attached  to  the  referee's  report,  that  John  G.  Findeisen,  with  sJl 
reasonable  promptness,  upon  being  advised  that  the  company  objected 
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to  the  proof  of  loss  forwarded  by  him,  oflfered,  if  they  would  return  the 
same,  to  make  it  satisfactory  in  all  respects  wherein  the  company  would 
specify  that  it  was  faulty  or  insufficient,  and  have  the  corrected  and 
amended  proof  executed  by  the  wife,  if  the  company  reqnired  that  to  be 
done.  No  satisfactory  reason  appears  for  the  reiusal  of  the  company  to 
comply  with  this  reauest  and  oner.  If  it  thought  proper  to  wholly  reject 
the  paper  forwarded  and  refuse  to  consider  or  treat  it  as  a  proof  of  loss 
in  any  sense,  we  are  aware  of  no  principle  upon  which  it  could  sustain 
an  arbitrary  right  to  retain  it  as  against  Findeisen.  He  could  reason- 
ably insist  upon  its  return  ;  and  we  think  the  refusal  of  the  company 
to  return  it  upon  request,  for  the  purposes  named,  Findeisen  offering 
to  remedy  the  only  objection  to  it  which  was  specifically  pointed  out, 
and  its  further  refusal  to  point  out  the  other  defects  which  it  purposed 
insisting  upon  on  request,  and  in  such  manner  as  to  give  the  plaintiffs 
opportunity  to  seasonably  furnish  a  proof  of  loss  which  shautd  satisfy 
the  company  and  the  requirements  of  the  policy,  as  they  offered  to  do, 
ought  to  be  held  a  waiver  by  the  defenaant  of  the  objections  now 
sought  to  be  insisted  on,  or  else  to  estop  the  defendant  from  now 
urging  any  of  said  objections.  It  was  such  conduct  as  might  well  have 
had  a  tendency  to  prevent  the  plaintiffs  from  furnishing  a  proof  of 
loss  to  which  the  company  could  not  have  made  objection,  either  on 
the  score  of  seasonableness,  or  upon  some  other  ground,  technical  or 
substantial. 

We  come  to  this  conclusion  the  more  readily  in  view  of  the  fact  that 
there  is  nothing  in  the  case,  as  presented,  even  tending  to  show  that 
any  thing  complained  of  by  the  defendant  has  prejudiced  it  in  the 
least ;  or  that  any  objection  suggested  to  the  proof^of  loss  is  other  than 
purely  technical.  We  believe  the  true  principle  of  the  law  is  well  stated 
mAppleion  Iron  Co.  v.  British  America  Aaawcmce  Co.^  46  Wis.  23, 
where  the  court  say:  "When  a  forfeiture  of  an  insurance  policy  is 
alleged  on  merely  technical  grounds,  not  going  to  the  risk,  the  contract 
of  insurance  will  be  upheld,  if  it  can  be,  without  violating  any  prin- 
ciple of  law." 

The  judgment  is  affirmed. 

Knight  v.  Smythe. 

January,  1885. 

Assault  Ain>  Battery—  Evidence  —  Practice — Charge — Damages. 

In  an  action  for  assault,  it  is  proper  to  inquire  of  an  unprofessional  witness 
how  the  assaulted  party  appeared  after  the  affray;  and  the  answer,  "  She  seemed 
to  be  in  great  pain  in  her  head  and  back/'  was  also  admissible. 

It  was  error  to  exclude  evidence  showing  that  the  plaintiff  was  domineering, 
turbulent  and  quarrelsome,  and  that  this  was  known  to  the  defendant  who 
offered  it. 

The  rule  excluding  admissible  evidence  when  offered  with  inadmissible, 
require  that  the  offer  be  clearly  entire. 
Practice  —  Exceptions. 

Error  must  be  shown  affirmatively.*    • 

Counsel  cannot  except  to  an  entire  charge;  they  should  specify  the  points  in 
the  charge,  or  in  the  omission  to  charge,  which  they  except  to,  and  immediately 

♦  See  State  v.  Nulty,  post. 
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call  the  attention  of  the  court  to  any  claimed  error;  hence  when  the  exceptions 
show  that  the  court  correctly  charged  as  to  the  general  rule  for  damages,  and 
counsel  made  no  requests,  it  cannot  be  successfully  claimed  that  the  court  did 
not  suf^clently  specify  as  to  what  damages  could  be  recovered;  as,  for  any  thing 
that  appears,  it  may  have  so  charged. 

Trespass.  Plea,  general  issue  with  notice.  Trial  by  juiy,  Septem- 
ber term,  1884.     Verdict  and  judgment  for  the  plaintiff. 

To  an  unprofessional  witness,  introduced  by  the  plaintiffs,  their  attor- 
ney put  this  question :  "  How  did  Mrs.  Knight  appear  after  the  affray 
with  the  defendant  ? "  This  was  objected  to  by  the  defendant,  but  the 
objection  was  overruled,  and  the  witness  answered  that  she  seemed  to 
be  in  great  pain  in  her  head  and  back.  This  was  at  a  time  very  soon 
after  tne  affray.  After  this  question  had'  been  so  put  and  answered, 
the  plaintiffs'  attorney  said  that  he  waived  the  question  and  answer. 

The  exceptions  showed  that  the  court  charged  as  to  damages : 

"  That  if  they  should  find,  under  the  instructions  of  the  court  rela- 
tive to  the  rules  of  law  applicable  to  the  case,  that  the  plaintiffs  were 
entitled  to  recover,  they  were  entitled  to  a  verdict  for  all  the  actual 
damages  which  the  female  plaintiff  had  suffered,  mentally  and  physi- 
cally, as  the  result  of  the  injuries  caused  by  the  defendant's  acts ;  all 
that  she  had  or  might  thereafter  suffer.  And  that  if  the  defendant 
was  prompted  by  malice,  to  do  what  he  did  on  the  occasion  in  question, 
the  jury  would  be  justified  in  allowing  more  than  the  actual  damages 
resulting  from  Mrs.  Knight's  injury,  viz. :  exemplary  damages,  prop- 
erly explaining  what  was  meant  by  the  term." 

E.  R.  Hard^  for  defendant.  H.  Ballard  and  J.  J.  Enrigkt^  for 
plaintiffs.  ^ 

RoYCE,  Ch.  J.  This  was  an  action  of  trespass  for  assault  and  bat- 
tery upon  the  female  plaintiff ;  and  the  first  exception  taken  was  to 
allowing  the  plaintiff  to  inquire  of  an  unprofessional  witness  how  she 
appeared  after  the  affray  with  the  defendant. 

The  question  was  not  one  that  required  the  aid  of  professional  skill 
to  qualify  the  witness  to  answer.  Evidence  of  the  appearance  of  a 
party  claiming  to  have  been  injured  is  admissible  as  explanatory  of  the 
i  nature  and  extent  of  the  injury;  and  all  that  is  required  to  qualify  a 
witness  to  testify  concerning  the  same  is  that  he  should  nave  so 
observed  the  party  as  to  be  able  to  determine  what  his  appearance  was. 
The  weight  to  be  given  to  the  testimony  of  such  a  witness  must  depend 
largely  upon  his  intelligence  and  the  extent  and  character  of  the  obser- 
vations made  by  him.  But  such  evidence,  we  understand,  has  always 
been  held  to  be  admissible.  In  Earl^,  Tupper^  45  Vt.  275,wliich  was  an 
action  of  trespass  for  an  assault  and  battery  upon  the  wife,  the  plaintiff 
was  allowed  to  show,  by  an  unprofessional  witness,  that  she  saw  Mrs. 
Earl  a  few  days  after  the  affray  and  examined  her  person;  and  she  de- 
scribed the  injuries  that  she  observed,  and  testified  that  Mrs.  Earl  com- 
plained of  her  right  side  troubling  her.  In  (Kty  of  Shawneetovm  v.  Ma^ 
son,  82  111.  337 ;  S.  C,  25  Am.  Eep.  321,  where  the  physical  condition  of  a 
party  was  in  dispute,  the  opinion  of  an  ordinary  witness  as  to  his  appear- 
ance was  admitted ;  in  W^lk^n8on  v.  Moseley,  30  Ala.  562,  the  opinion 
of  such  a  witness,  that  he  appeared  sick,  was  adniitted ;  and  in  Railroad' 
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Co.  V.  MoZendon^  63  Ala.  266,  testimony  that  the  party  was  suflEering 
and  looked  bad  was  admitted.  There  was  no  error  in  permitting  the 
question  to  be  put  and  answered. 

The  second  exception  was  to  the  refusal  of  the  court  to  allow  the 
defendant  to  show  that  the  female  plaintiff  was  a  domineering,  turbu- 
lent and  quarrelsome  woman,  and  that  when  she  had  formed  a  purpose 
or  determination  it  was  useless  to  oppose  her  or  attempt  to  reason 
with  her ;  and  that  this  was  known  to  the  defendant  prior  to  the  affray. 
The  testimony  of  the  defendant,  previously  given,  tended  to  show  that 
she  commenced  the  affray  and  that  he  us^  no  violence  toward  her 
except  what  was  necessary  for  his  defense.  There  can  be  no  doubt  that 
evidence  of  that  character  is  admissible.  Harrison  v.  Harrison^  48 
Vt.  417;  State  v.  Meader,  47  id.  78  ;  State  v.  Ztdl,  43  id.  581.  The 
force  that  a  party  may  use  when  assailed,  in  repelling  the  assault  and 
protecting  his  person,  is  largely  influenced  bv  his  knowledge  of  the 
character  of  the  assailant.  But  it  is  claimed  that  the  offer  was  so  con- 
nected with  the  offer  of  inadmissible  evidence  as  to  constitute  but  one 
offer,  and,  inasmuch  as  a  portion  of  the  evidence  embraced  in  the  offer 
was  inadmissible,  the  court  was  justified  in  excluding  all  of  it.  We  do 
not  so  understand  the  exceptions.  The  natural  ana  grammatical  con- 
struction of  what  there  appears  is,  that  the  offer  of  the  inadmissible 
evidence,  which  was  properly  excluded,  was  distinct  frcnn,  and  not  con- 
nected with,  the  offer  of  the  admissible  evidence ;  hence  it  was  error  to 
exclude  it. 

The  reason  assigned  for  excluding  all  of  the  evidence  embraced  in  an 
entire  offer,  where  a  part  is  admissible  and  a  part  not,  is  that  it  is  not 
the  duty  of  the  court  to  select  that  which  is  admissible  ;  and  that  it  is 
the  duty  of  counsel  to  so  state  their  offers  as  to  relieve  the  court  from 
each  a  necessity.  But  to  bring  an  offer  within  that  rule  it  should 
clearly  appear  that  it  was  entire.  It  would  more  often  subserve  the 
ends  of  justice  where  such  an  offer  has  been  inadvertently  made  for  the 
court  to  remind  counsel  of  the  respect  in  which  it  is  improper,  and 
allow  its  amendment,  than  to  exclude  it  and  thus  deprive  a  party  of  the 
benefit  of  evidence  which,  if  properly  offered,  would  be  admissible. 

The  third  exception  was  to  that  portion  of  the  charge  detailed  iu  the 
exceptions.  It  does  not  appear  that  any  requests  were  made  by  counsel 
for  aefendant  concerning  the  charge  to  be  given  by  the  court ;  and  the 
error  complained  of  is  that  the  court  omitted  to  specify  and  particularize 
the  damages  which  the  plaintiffs  might  recover.  Every  reasonable 
intendment  is  to  be  made  m  favor  of  the  judgment ;  and  it  is  for  errors 
that  appear  upon  the  exceptions  that  judgments  are  to  be  reversed ;  and 
it  is  incumbent  upon  the  excepting  party  to  ^ow  such  errors.  Arm- 
strong V.  Nohle^  55  Vt.  428 ;  hurnham  v.  Jennees^  54  id.  272. 

There  is  no  apparent  error  in  that  part  of  the  charge  to  which  excep- 
tion was  taken.  The  general  rule  of  law  applicable  to  the  case  was 
properly  stated.  The  error  complained  of  was  one  of  omission  ;  and 
for  any  thing  that  appears,  the  court  in  that  part  of  the  charge  which 
was  not  excepted  to,  may  have  charged  fully  and  satisfactorily-  upon 
the  matters  about  which  nothing  appears  to  have  been  said  in  the  part 
that  was  excepted  to.    In  Ooodwin  v.  PerkmSy  89  Vt.  698,  it  is  said 
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that  counsel  should  always  be  required  to  specify  the  particular  points 
in  the  charge,  or  iu  the  omission  to  charge,  to  which  they  take  excep- 
tions. The  attention  of  the  court  should  be  immediately  called  to  any 
error  that  is  claimed  to  have  been  committed  in  this  respect  before  the 
jury  leave  their  seats.  To  allow  an  exception  to  the  entire  charge  in 
such  a  case  would  be  to  make  the  exception  a  trap,  to  be  sprung  upon 
the  court  and  the  opposite  party. 

For  the  error  in  excluding  the  evidence  offered,  the  judgment  is 
reversed  and  cause  remanded. 


PoBTEB  V.  Plait. 

January,  1885. 

Trial — Conduct  of  —  Practice  Attorney  —  Evidence  -  Variance  —  Question 
FOR  Jury. 

When  an  official  reporter  is  not  present  at  a  trial  to  take  down  the  exact  words  — 
the  court  having  made  no  minutes  —  and  counsel  disagree  as  to  what  a  witness 
said  on  a  matter  material  to  the  issue,  it  is  not  only  proper  for  the  court  to  sub- 
mit the  question  to  the  jury,  but  it  is  its  duty  to  do  so  ;  and  this  is  so,  although 
the  defendant  moved  for  a  nonsuit  on  the  ground  of  variance. 

In  such  a  case,  the  testimony  of  an  attorney  with  his  minutes  taken  on  trial  is 
not  admissible  to  strengthen  or  weaken  that  of  a  witness  given  on  the  same 
trial.  • 

Assumpsit  Plea,  general  issue.  Trial  by  jury,  September  term, 
1884.     Judgment  for  the  plaintiff.     The  opinion  states  the  facts. 

H.  Bollard  and  D.  J.  Foster^  for  plaintiff.  A.  O.  Sajff-ord  and  H. 
N,  Deavittj  for  defendant. 

Walker,  J.  The  exceptions  show  that  the  plaintiff  and  defendant, 
on  the  11th  day  of  February,  1883,  had  been  copartners  in  the  milk 
business  during  the  preceding  three  months;  that  the  plaintiff 
had  originally  invested  $60,  and  was  liable  to  pay  something  more  to 
the  derendant  in  order  to  become  an  equal  owner ;  and  that  the  testi- 
mony of  the  plaintiff  on  direct  examination  tended  to  show,  that  on 
the  11th  da^  of  February,  1883,  the  plaintiff  proposed  to  sell  to  the 
defendant  his  interest  in  the  business,  and  that  thereupon  the  plaintiff 
and  defendant  agreed  that  the  plaintiff  was  to  transfer  to  the  defend- 
ant all  his  interest  in  the  property  and  assets  of  the  firm  and  quit  the 
business ;  and  that  the  deiendant  was  to  pay  the  plaintiff  in  considera- 
tion therefor, the  sum  of  $60,  which  the  plaintiff  had  originally  invested 
in  the  business;  and  in  addition,  a  reasonable  sum  for  the  services  of 
the  plaintiff  during  the  time  they  had  thus  been  in  business  together ; 
and  the  plaintiff  by  virtue  of  this  agreement,  quit  the  business  and  the 
defendant  became  the*  owner  of  the  entire  business.  This  suit  is 
brought  to  recover  the  foregoing  sums.  The  declaration  contains  a 
special  count,  and  the  common  counts  in  assumpsit. 

The  plaintiff's  testimony  did  not  show  that  the  amount  of  the 
reasonable  sum  to  be  paid  him  by  the  defendant  had  ever  been  deter- 
mined or  agreed  upon  by  the  parties.  The  defendant's  counsel  claimed 
that  the  plaintiff  on  cross-examination  testified  that  he  proposed  and 
defendant  agreed  to  leave  the  question  of  the  amount  of  such  reason- 
able sum  to  one  or  the  other  of  the  fathers  of  the  parties.     The  plai^" 
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the  plaintiff  meant  by  what  he  said.  The  court  has  not  the  riffht  in 
such  a  controversy  to  construe  the  language  of  a  witness,  and  give  to 
the  jury  the  meaning  of  the  witness  by  the  words  used.  What  the  wit- 
ness says  in  his  testimony  on  the  trial  of  a  cause,  when  the  exact  words 
have  not  been  taken  down  as  uttered,  is  a  question  for  the  jury  ;  and 
einphatically  so,  the  sense  in  which  they  are  used. 

In  this  case  the  language  of  the  plaintiff  had  been  such  as  to  raise  a 
question  in  the  minds  of  the  counsel  as  to  what  he  said  and  as  to  what 
he  meant  by  what  he  said,  and  upon  a  question,  too,  that  was  material 
to  the  issue.  Should  the  court,  in  such  circumstances,  have  usurped* 
the  duty  of  the  jury  and  made  itself  a  court  of  inquiry  to  determine  the 
fact,  and  then  have  given  to  the  jury  for  their  guidance  its  construction 
of  the  plaintiff's  language  ?  Such  a  course  of  procedure  would  have 
been  manifestly  wrong,  and  an  infringement  on  the  prerogative  of  the 
jury.  The  question  raised  by  the  exceptions  was  clearly  one  for  the 
jury  alone,  and  was  properly  referred  to  thenL 

And  again,  the  defenaant  cannot  complain,  as  he  was  not  injured  by 
the  action  of  the  court  in  respect  to  the  plaintiff's  testimony  on  his 
cross-examination.  He  was  improved  as  a  witness,  and  denied  making 
any  agreement  with  the  plaintiff  as  to  the  subject-matter  of  the  tria^ 
or  having  any  negotiations  with  him  in  respect  thereto ;  and  it  appears 
from  the  exceptions,  that  the  plaintiff  and  aefendant  were  the  only  wit- 
nesses as  to  that  question. 

The  court  instructed  the  jury  upon  the  point  in  controversy,  that  if 
they  found  the  parties  agreed  to  a  submission  of  any  part  of  the  sum 
which  the  plaintiff  was  to  receive,  to  the  parents  of  either  party,  then 
the  plaintiff  could  not  recover ;  and  submitted  on  that  point  the  follow- 
ing special  verdict :  *'  Was  it  a  part  of  the  contract  agreed  to  by  the 
parties,  that  the  amount  the  plaintiff  was  to  receive  for  his  services 
should  be  determined  by  the  father  of  either  of  the  parties  ?  " 

The  court  thus  gave  the  defendant  the  benefit  of  all  he  was  entitled 
to  from  the  evidence  of  the  plaintiff  on  his  cross-examination. 

The  jury  returned  a  general  verdict  for  the  plaintiff,  and  answered 
the  special  verdict  in  the  negative  ;  so  that  it  is  apparent  the  jury  found 
the  fact  as  to  what  the  plaintiff  testified  to  and  meant  to  be  understood 
by  what  he  said  in  reference  to  a  submission,  against  the  claim  made 
by  the  defendant's  counsel.  The  result  shows  the  wisdom  of  submit- 
ting the  question  to  the  jury,  and  such  a  course  was  in  keeping  with 
the  policy  of  the  law. 

Tne  offer  of  the  defendant  in  putting  in  his  case,  to  prove  by  D.  J. 
Foster,  one  of  the  plaintiff's  counsel,  and  his  minutes  of  testimony 
taken  on  trial,  that  the  plaintiff  did  testify  in  his  cross-examination 
upon  the  point  of  the  submission  to  one  of  the  fathers  of  the  parties, 
01  the  amount  of  the  reasonable  sum  to  be  paid  for  the  plaintiff's 
services,  precisely  as  claimed  by  the  defendant,  was  properly  excluded. 

The  admission  of  such  testimony  rests  neither  upon  principle  nor 
authority.  A  witness'  testimony  given  on  the  trial  of  a  cause  cannot 
in  the  same  trial  be  strengthfened  or  weakened  by  the  testimony  of 
counsel  or  by-standers  or  any  person  as  to  what  counsel  or  others  under- 
Stood  the  witness  to  say  in  his  testimony ;  that  is  always  a  question  for 
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the  jury.  When  they  liave  heard  the  testimony  it  must  be  left  with 
them.  It  is  their  duty  to  remember  it,  determine  its  meaning,  and 
rive  it  its  due  weight.  The  admission  of  the  testimony  of  counsel  and 
by-standers  for  the  purpose  of  the  oflEer  would  tend  to  confuse  rather 
than  to  aid  the  jury,  and  to  subvert  rather  than  promote  justice. 
Such  a  practice  would  tend  to  sink  a  jury  trial  to  the  level  of  a  bar- 
room wrangle. 
Judgment  affirmed. 

WiNoosKi  Lumber  and  Water  Power  Co.  v.  Town  of  Colohester. 

Jairaary,  1885. 

Highway — Laying  Out  -—  Dedication  ok  —  Rbmov  al  of  Obstructions  —  Ret. 
Ii.\W8,  §§  2923,  2926. 

The  petitioner,  bein^  dissatisfied  with  the  action  of  the  selectmen  in  laying  out  a 
hk^hway,  petitioned  the  county  court  for  commissioners;  and  the  question  was, 
whether  the  petition  would  lie,  and  this  turned  on  the  question,  whether  the 
selectmen  had  laid  out  a  new  highway,  or  merely  ordered  obstructions  to  be 
removed  from  the  old  one.  Held,  (1)  that  the  precise  words  of  the  statute  are 
not  essential  in  an  order  establishing  a  highway,  but  an  equivalent  expression  is 
sufficient;  (2)  neither  a  survey  nor  tender  of  land  damages  is  necessary,  when  a 
former  owner  had  dedicated  the^  land,  also  caused  a  survey  and  record  thereof  to 
he  made,  where  the  order  referred  to  and  adopted  sucn  survey;  (8)  nor  is  the 
case  affected  by  a- failure  to  follow  the  statutory  requirements  as  to  width  of  the 
highway,  or  to  make  its  termini  certain. 

Petition  for  highway  commissioners.  Heard  on  demurrer  to  the 
plaintiff's  replication  to  tlie  defendant's  plea.     Demurrer  overruled. 

The  petition  prayed  for  the  appointment  of  commissioners  to  inquire 
into  the  necessity  of  certain  highways,  which  it  was  alleged  the  select- 
men of  the  defendant  town  had  laid  out  across  the  petitioner's  land,  with- 
out giving  notice  or  paying  damages.  The  defendant's  plea  set  forth 
that  there  was  "  not  any  record  oi  the  said  supposed  laying  out  of  said 
highways."  The  replication  alleged  that  there  was  a  record  of  the  lay- 
ing out,  etc.;  and  set  out  a  copy  of  the  petition  to  the  selectmen,  and 
of  the  proceedings  of  the  selectmen,  certified  by  the  town  clerk.  The 
petition  contained  the  following : 

"  That  you  open  and  cause  to  be  worked  and  made  passable  and 
acceptable  the  street  in  the  village  of  Winooski,  known  as  East  street, 
which  runs  from  Allen  street,  southerly  past  the  present  residence  of 
Geo.  M.  Duncan,  to  its  termination,  as  described  in  the  survey  of 
streets  %nd  lots  accepted  and  adopted  by  the  Burlington  Mill  Company, 
by  a  vote  to  that  effect  on  the  19th  day  of  March,  1838,  and  recorded 
in  the  land  records  of  Colchester,  Vt.,  in  vol.  9,  on  pages  35  to  41." 

The  selectmen's  order  contained  the  following:  "Wo  met  at  the 
town  clerk's  office,  at  two  o'clock,  p.  m.,  September  8, 1883,  agreeably 
with  saidr  notification,  and  adjonmed  to  the  office  of  the  Winooski 
Lumber  and  Water  Power  Company.  After  hearing  the  parties  inter- 
ested, and  duly  examining  the  premises,  we  decided  and  so  adjudged, 
that  the  public  good  and  the  necessity  and  convenience  of  individuals 
required  the  opening  of  East  street  and  Canal  street,  agreeably  with 
the  survey,  which  is  recorded  in  volume  9,  on  page  35  of  thi3  land 
records  of  said  town  of  Colchester^  Vt.     And  we  do  hereby  order  all 
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parties,  to-wit,  the  Wiuooski  Lumber  and  Water  Power  Company, 
through  its  mauager,  J.  F.  Leonard,  and  Thomas  Gudue,  who  have 
fences,  himber,  buildings,  logs,  wood,  etc.,  which  obstruct  said  East 
street  and  Canal  street,  to  remove  the  same  within  six  months  from  the 
date  hereof.  And  we  do  hereby  order  that  said  East  street  and  Canal 
street  be  worked  and  opened  for  use  to  the  public  agreeably  with  the 
survey  of  said  East  street  and  Canal  street,  which  survey  is  recorded 
in  voi.  9,  on  page  35  of  the  land  records  of  said  town  of  Colchester, 
Vt.,  by  the  Ist  day  of  April,  1884." 

The  said  order  purported  to  have  given  notice  to  the  parties  inter- 
ested. A  part  ot  the  record  of  the  survey  referred  to  was :  "3.  A 
street  to  be  called  Canal  street  iifty  feet  in  width  parallel  to  Center 
street,  and  one  hundred  and  forty-four  and  six-tenths  feet  southwardly 
(perpendicular  distance)  therefrom,  and  running  from  FoUett  street 
to  lands  late  of  Moses  Catlin." 

Wales  dk  Wales^  for  defendant.     O.  P.  Ray^  for  petitioner. 

Veazey,  J.  The  demurrer  to  the  replication  raises  the  question 
whether  the  action  of  the  selectmen  as  recorded  in  the  town  clerk's 
oflBce,  in  connection  with  the  recorded  survey  of  the  highways  in  ques- 
tion under  the  dedication  in  1838,  all  as  set  forth  in  the  replication, 
shows  a  record  of  the  laying  out  of  said  highways,  or  was  only  an 
order  of  removal  of  obstructions  from  existing  highways.  Counsel 
agree  that  if  it  shows  the  former,  the  county  court  had  jurisdiction  ;  if 
the  latter,  that  court  had  no  jurisdiction,  the  statute  not  having  pro- 
vided for  a  petition  to  the  county  court  in  the  nature  of  an  appeal  in 
the  case  of  an  order  of  removal  of  obstructions.  Hogdboon  v.  High- 
gate,  55  Vt.  412. 

In  the  application  to  the  selectmen  the  petitioners  used  the  word 
*'  open  "  instead  of  the  words  of  the  statute  *'  lay  out ; "  and  in  the 
order  of  the  selectmen  they  adopted  the  same  form  of  expression  used 
in  the  petition.  We  do  not  think  the  precise  words  of  the  statute  are 
essential  in  order  to  constitute  a  "  laving  out "  of  a  highway.  An  equiva- 
lent expression. is  proper  and  as  effectu^,  where  the  purpose  is,  as  indi- 
cated by  the  order  as  a  whole,  to  lay  out  a  highway. 

We  also  think  the  provision  of  section  2923,  Rev.  Laws,  requiring  a 
survey  to  be  made  when  the  selectmen  lay  out  a  highway,  would  he 
complied  with  by  reference  to  and  adoption  of  a  recorded  survey,  as 
was  done  in  this  case.  MUforcTs  Petition^  37  N.  H.  67;  ScuZ  v. 
Manchester,  39  id.  303. 

We  do  not  think  the  right  to  bring  this  petition,  being  in  the  nature 
of  an  appeal,  is  destroyed  by  failure  of  the  selectmen  to  follow  the 
statutory  requirements  as  to  width  of  the  highway,  or  to  make  the 
termini  certain  and  definite. 

The* formality  of  the  proceedings  accords  with  those  usually  adopted 
in  layiuj^  out  a  highway,  and  is  unusual  in  proceedings  for  removal  of 
obstructions  from  an  existing  highway.  The  phraseology  of  the  order 
is  appropriate  to  the  latter  purpose,  but  equally  appropriate  to  the  for- 
mer,—  especially  in  view  of  the  dedication  previously  made.  That 
part  of  the  proceeding,  in  the  laying  out  of  a  highway,  which  consti- 
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Ross,  J.  The  respondent  contends  that  the  county  court  erred 
in  allowing  an  amendment  of  the  information,  in  regard  to  a  former 
conviction.  Section  3848,  Rev.  Laws,  requires,  that  where  a  prior  con- 
viction is  relied  upon  to  increase  the  sentence,  it  shall  be  set  forth  in 
the  information ;  but  that  it  shall  be  sufficient  to  set  forth  in  substance 
the  fact  of  such  prior  conviction,  the  oflPense  for  which  the  conviction 
was  had,  and  the  time  atid  place  at  which,  and  the  court  by  and  before 
which,  it  was  had.  The  information  stated,  that  "  on  the  9th  day  of 
July,  1883,  by  and  before  the  city  court,  the  respondent  was  convicted 
of  selling,  furnishing,  and  giving  away  intoxicating,  without  authority  ; 
to-wit,  of  one  oflPense,  under  a  charge  of  selling,  furnishing,  and  giving 
away  intoxicating  liquor  without  authority,  contrary,"  eta  The 
amendment  allowed  was  the  insertion  of  the  word  ^Hiqiwr^^  after  the 
word  ^' intoxicating^^  where  it  first  appears  in  said  paragraph.  We  do 
hot  think  that  this  amendment  added  any  thing  to  the  legal  quality  or 
■certainty  of  the  allegation.  If  all  words  occurring  between  the  word  "  con- 
victed "  and  the  word  "  to-^it^'^  should  be  rejected  as  surplusage,  the  alle- 
gation remaining  would  be  a  full  compliance  with  the  requirements  of 
tne  statute.  The  office  of  "  to  wit  "is  to  particularize  what  before  has 
been  alleged  in  a  general  way.  State  v.  Murphy^  55  Vt  547.  It  is,,  as 
if  the  informer  had  said,  "By  the  foregoing,  I  mean  one  oflPense  under  a 
charge,"  etc.  Therefore,  with  the  word  "  liquor  "  inserted,  as  allowed 
by  the  amendment,  the  allegation  legally  meant  no  more  than  it  did  if  the 
words  standing  between  the  words  "  convicted  "  and  "  to-wit "  should  be 
rejected  as  surplusage ;  nor  is  the  legal  essence  of  the  allegation  varied 
by  allowing  those  words  to  remain  unrejected.  The  respondent's  coun- 
sel contends,  that  by  allowing  the  amendment,  he  was  prevented  from 
raising  a  question  of  variance  between  the  allegation  and  the  proof, 
which  he  might  have  raised,  if  the  words  named  are  rejected  as  sur- 
plusage. But  the  views  already  expressed,  that  the  legal  essence  of 
the  allegation  before  and  after  the  amendment,  is  the  same,  efiPectually 
disposes  of  this  contention  ;  as  the  same  proof  would  support  the  alle- 
gation with  or  without  the  amendment  being  allowed. 

Hence,  as  the  amendment  added  nothing  to,  and  did  not  vary,  the 
legal  substance  of  the  allegation,  the  county  court  did  not  err  in  allow- 
ing it  to  be  made. 

The  respondent  contends  that  the  county  court  should  have  com- 
plied with  his  request  to  have  a  verdict  directed  in  the  respondent's 
favor.  He  stated  no  ground  on  which  he  based  such  request.  The 
court  could  have  well  rejected  the  request  for  this  reason.  The  court 
is  entitled  to  be  fairly  dealt  with,  and  to  have  its  attention  called  to  the 
precise  ground  on  which  the  request  is  made,  so  that  it  may  pass  upon 
it  at  once,  and  intelligently.  It  is  not  the  duty  of  the  court  to  guess 
at  the  grounds  on  which  such  requests  are  based,  and  possibly  to  deny 
them  upon  one  ground  or  view  of  the  evidence,  and  then  have  the 
excepting  party  bring  the  case  to  this  court  and  urge  some  other  ground 
for  tne  request.  This  court  only  corrects  the  precise  errors  committed 
by  the  county  court.  It  will  not  presume  error ;  nor  will  it  revise  the 
action  of  the  county  court  on  a  matter  upon  which  the  exceptions  do 
not  show  affirmatively  that  the  county  court  acted,  or  had  its  attention 
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called  to  it  in  snch  a  way  that  it  was  legally  bound  to  act.  Possibly  in 
this  case  the  failure  to  point  ont  the  basis  of  the  request  was  an  inad- 
vertence. He  now  urges  that  the  request  sliould  have  been  complied 
with,  because,  as  he  claims,  the  State  had  introduced  no  evidence  tend- 
ing to  show  that  the  sale  was  without  authority  and  contrary  to  law. 
In  this  claim  the  respondent's  counsel  is  unsupported  by  the  exceptions. 
On  the  contrary  the  exceptions  show  aflSrmatively  that  evidence  having 
such  a  tendency  was  introduced  by  the  State.  It  is  stated,  that  it 
appeared  from  the  uncontradicted  testimony,  that  the  respondent  was  a 
hotel-keeper,  and  kept  a  hotel  called  Rbwe's  Hotel;  that  there  was  a 
bar  in  said  hotel  at  which  intoxicating  liquor  was  sold,  and  that  the 
sales,  for  which  conviction  was  had,  took  place  at  said  bar.  Tlie  stat- 
ute —  §  3792,  Rev.  Laws — prohibits  the  appointment  of  the  keeper  of  a 
hotel,  as  an  authorized  agent  for  the  sale  of  liquor  under  the  law.   The 

Slafce  and  manner  of  the  sale  were  more  consistent  with  being  made  for 
rinking  than  for  the  purposes  authorized  by  law.  Hence,  the  occupa- 
tion of  the  respondent,  the  place  and  manner  of  the  sale,  were  evidence 
tending  to  show  that  the  sale  was  unlawfuL 

But  we  do  not  think,  utider  this  statute,  that  the  State,  to  be  enti- 
tled to  a  conviction,  is  bound  to  prove  the  negative  averment  in  the 
information,  that  the  sale  was  without  authority.  All  sales  of  intoxi- 
cating liquor  are  without  authority  unless  the  person  making  the  sale 
has  a  license  therefor ;  and  then  he  is  authorized  to  make  sales  only  for 
specific  purposes.  The  general  rule  of  evidence  is,  that  the  party  assert- 
ing an  aflSrmative  of  a  proposition  is  bound  to  establish  it  by  proof. 
In  criminal  cases,  where  the  act  is  criminal  only  under  particular  cir- 
cumstances, it  is  frequently,  and  perhaps  generally,  held  that  the  State 
is  bound  to  establish  the  crime,  although  m  so  doing  it  is  obliged  to 
take  the  burden  of  proving  a  negative.  But  it  was  early  held  in  Hex 
T.  Turner^  5  M.  &  S.  209,  that  the  prosecution,  although  compelled  to 
aver  in  the  information  for  an  unlawful  sale  of  ale,  that  the  sale  was 
without  authority,  was  not  bound  to  prove  the  want  of  authority.  The 
sale  could  be  lawful  only  in  case  the  respondent  was  duly  licensed  to 
make  it.  The  decision  was  placed  upon  the  ground  that  it  was  not  an 
exception  to  the  general  rule  requiring  an  affirmative  proposition  to  be 
established  by  the  person  relying  upon  it,  on  the  ground  that  the  per- 
son making  such  a  sale  under  a  license  had  the  ready  me^ns  of  showing 
the  license,  while  the  prosecution  might  be  put  to  great  expense  ana 
difficulty  in  establishing  the  negative  or  want  of  such  license.  This 
doctrine  has  since  been  generally  followed,  and  become  elementary.  2 
Buss.  Cr.  769-772;  1  Greenl.  Ev.,  §  79,  and  cases  cited  in  note. 
Such  also  has  been  the  almost  universal  practice  in  this  State  in  prose- 
cutions for  the  sale  of  intoxicating  liquor.  Judge  Babefctt,  in  State  v. 
Finhir^  35  Vt.  584,  decided  more  than  twenty  years  ago,  eays,  that  it 
had  b^cn  so  decided  by  this  court,  though  the  case  is  not  reported.  It 
is  the  recollection  of  some  of  the  members  of  this  court  that  the  same 
question  was  made  and  decided  the  same  way  by  this  court  in  a  re- 
cent unreported  case  in  Franklin  county.  Hence,  though  we  mi^ht 
have  disposed  of  this  point  in  the  case  on  other  grounds,  to  have  this 
question  settled  in  practice,  and  with  the  profession,  we  announce  what 
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we  understand  has  been  the  practice  under  this  law,  and  the  former 
decisions  of  this  court  on  this  subject ;  and  that  we  see  no  ground  or 
reason  for  changing  the  practice  or  the  unreported  decisions  of  this 
<;ourt  heretofore  made  on  this  subject 

The  result  is  that  no  error  is  found  in  the  action  of  the  countj  court. 

This  opinion  was  not  read  at  the  term  the  case  was  heard.  After 
the  hearing  and  preparation  of  the  opinion,  when  the  time  arrived  for 
announcing  the  decision,  the  court  refused  to  proceed* further  in  the 
case  without  the  presence  of  the  respondent,  who  was  at  large  on  bail. 
Failing  to  appear,  the  court  ordered  nis  bonds  called  and  adjudged  for- 
feited. The  court  were  of  the  opinion  that  where  the  conviction  under 
this  statute  is  for  a  second  offense,  which  requires  that  the  respondent 
Bhall  be  imprisoned,  no  decision  should  be  announced  without  the 
presence  of  the  respondent.  Ordinarily,  no  opinion  is  furnished  in 
£uch  cases ;  but  as  tne  decision  touches  some  matters  of  importance  in 
practice,  the  opinion  is  furnished  for  publication. 


Lamoille  Valley  R.  R  Co.  v.  Bixby  and  Montpelieb  and  St.  Johns- 

BUKY  R.  R.  Co. 

Bixby  v.  Lamoille  Vai-ley  R.  R.  Co. 

May,  1885. 

3iAKDATE  FROM  SUPREME  COURT  NOT  OBLIGATORY  ON  COURT  OP  ChAKOERT  AS  TO 

Matters  not  in  Issue. 

Defendant  B.  had  recovered  a  judgment  against  the  defendant  railroad,  one  of 
three  railroad  companies,  partners  operating  their  respectiye  roads  as  one  con- 
tinuous line,  and  had  levied  on  an  engine,  baggage  car,  etc.,  as  the  property  of 
said  company;  whereupon  the  orators  —  two  of  the  three  partners  —  brought  a 
biU  to  enjoin  B.,  alleging  that  it  was  partnership  property;  that  the  liabilities  of 
the  partnership  largely  exceeded  its  assets;  and  that,  therefore,  the  property 
could  not  be  held  on  B.'s  execution.  B.  answered  and  filed  a  croi^-bill,  prajing 
that  his  judgment  be  declared  a  first  lien  on  the  rolling-stock,  and  the  same 
enforced  by  a  sale;  or,  if  it  was  decided  that  he  was  entitled  to  have  only  an 
undivided  third  part  sold,  to  have  that  set  apart  and  sold.  There  was  no  evi- 
dence as  to  the  proportionate  interest  of  the  partners  in  the  engine.  The  man- 
date was  "  for  the  amount  of  one-third  the  vaJue  "  of  the  property  levied  upon. 
Whereupon  the  orators  applied  to  the  court  of  chancery  for  leave  to  amend  their 
biU  by  setting  forth  the  proportion  of  interest  that  the  defendant  railroad  had  in 
the  engine,  claiming  that  it  could  not  exceed  one-eighth;  which  leave  was 
granted.  A  master  was  appointed  to  ascertain  the  value  of  the  property  and 
such  interest;  and  on  the  coming  in  of  the  report  a  decree  was  entered  for  JB.  for 
69^79ths  of  such  value.  Held,  that  the  mandate  was  not  obligatory  on  the  couit 
of  chancery;  that  no  issue  was  raised  by  the  pleadings  as  to  the  proportion  of 
interest;  that  the  court  inadvertently  assumed  that  the  defendant  railroad  had  a 
•  one-third  interest;  and  that  the  amendment  was  properly  allowed. 
Witness  —  Expert  —  Value  op  Engine. 

An  attorney,  not  an  expert  in  the  use,  value,  or  manufacture  of  locomotives, 
but  who  had  made  some  investigation  as  to  the  value  of  the  eng^e  in  contro- 
versy, was  allowed  to  testify  as  to  its  value.    Meld  no  error,  as  matter  of  law. 

Bill  of  chancery.  Heard  on  a  master's  report  and  exceptions  thereto, 
December  tenn.  1884.  Ross,  Chancellor,  decreed,  "  that  the  defend- 
ant, Freeman  Sixby,  is  entitled  to  receive  59-479ths  of  the  sum  of 
$4,000  and  interest  on  the  same,  since  the  16th  day  of  October, 
1877,  bein^  the  sum  of  $708.56,  and  his  costs  taxed  and  allowed  at  the 
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sum  of  $148.09.  And  in  case  said  sum  of  $703.56  and  tbe  costs  of 
this  sait  aforesaid  are  not  paid  to  the  clerk  of  Caledonia  county  court 
with  interest  on  tliesame  from  and  after  the  first  Tuesday  of  December, 
1884,  within  sixty  days  from  this  date,  for  the  benefit  of  the 
said  Freeman  Bixby,  that  the  clerk  of  the  court  of  chancery  issue  an 
execution  in  favor  of  said  Freeman  Bixby  against  the  defendants  in 
the  cross-bill  for  the  aforesaid  sum  of  $703.50  and  costs,  directing  the 
slieriff  of  Caledonia  county  to  levy  said  execution  upon  the  engine, 
tender,  and  ba^age  car,  mentioned  in  said  cross-bill,  and  sell  the  same 
in  due  course  of  £w  in  satisfaction  thereof;  and  the  residue,  if  any, 
return  to  the  clerk  of  the  court  for  the  benefit  of  the  orators  in  the 
ordinal  bill,  or  those  entitled  to  the  same  under  said  orators." 

The  original  bill  is  printed  in  65  Vt.  236  (where  the  original  case  is 
reported),  except  the  following: 

"  Come  your  orators,  the  Esse^  County  Railroad  Company,  a  corpo- 
ration duly  chartered,  organized,  and  existing^  under  the  laws  of  the 
State  of  Vermont,  and  the  Lamoille  Valley  Kailroad  Company,  a  cor- 
poration also  duly  chartered,  organized,  and  existing  under  the  laws  of 
this  State,  and  represent  that  the  said  Essex  County  Railroad  Company 
is  the  lawful  owner  of  a  line  of  railroad  extending  from  Connecticut 
river  in  the  town  of  Lunenburg  to  St.  Johnsbury,  where  it  connects 
with  the  railroad  of  the  Montpelier  and  8t.  Johnsbury  Railroad  Com- 
pany, and  that  the  said  Lamoille  Valley  Railroad  Company  is  the 
owner  of  a  line  of  railroad  extending  from  the  shore  of  Lake  Cham- 
plain  in  Swanton,  to  the  outlet  of  Joe^s  pond  in  the  town  of  Danville, 
where  it  also  connects  with  the  railroad  oi  the  Montpelier  and  St.  Johns- 
bury Company,  and  the  several  roads  of  the  said  three  companies  form 
a  continuous  line  of  railroad  across  the  State  from  Lake  Champlain 
to  Connecticut  river."     ... 

"  And  your  orators  further  show,  that  among  the  personal  property 
purchased  with  money  raised  upon  the  joint  or  partnership  liability  of 
said  three  companies  is  a  railroad  engine  with  tender  and  baggage  car 
attached,  known  and  called  by  the  name  of  *  Hyde  Park.' 

"  And  your  orators  further  state,  that  one  Freeman  Bixby  of  Mont- 
pelier, a.t  the  October  general  term  of  the  supreme  court,  1876,  for  the 
county  of  Washington,  recovered  a  judgment  against  the  said  Mont- 

Selier  and  St.  Johnsbury  Railroad  Company  for  the  sum  of  $5,646.67 
araages,  and  for  the  sum  of  $144.59  costs  of  suit,  and  the  said  Bixby 
has  taken  out  an  execution  on  said  judgment,  and  placed  the  same  in 
the  hands  of  "William  H.  Preston,  the  sheriff  of  said  county  of  Cale- 
donia, for  service,  and  the  said  Preston  by  the  direction  of  said  Bixby 
has  levied  said  execution  upon  the  said  engine,  tender,  and  baggage- 
car,  and  has  advertised  the  same  for  sale  thereon,  and  the  said  ^ixby 
has  directed  the  said  sheriff  to  sell  said  engine,  tender,  and  car,  upon 
his  private  debt  against  the  said  Montpelier  and  St.  Johnsbury  Railroad 
Company,  it  will  to  that  extent  diminish  the  joint  or  partnership  prop- 
erty which  should  be  applied  to  pay  the  joint  or  partnership  liabilities 
aforesaid  (which  are  already  insifflcient  lor  that  purpose),  and  thus  not 
only  impair  their  proper  security,  but  will  throw  the  additional  burden 
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of  said  partnership  debts  upon  your  orators  to  the  extent  of  the  value 
of  said  property. 

"  And  your  orators  further  allege,  that  the  said  judgment  in  favor 
of  the  said  Bixby  against  the  Montpelier  and  St.  Johnsbury  Kailroad 
Company  was  recovered  in  an  action  for  an  alleged  injury  to  his  person 
while  travelling  upon  the  road  of  the  said  company  by  reason  of  some 
defect  in  their  road. 

"  And  the  orators  further  allege,  that  they  were  not  in  fact  or  in 
law  parties  or  privies  to  said  action  or  judgment,  but  are  wholly 
strangers  thereto  and  not  in  any  manner  bound  or  precluded 
thereoy.     .     .     . 

"  And  your  orators  aver,  that  if  said  property  is  sold  and  removed 
by  said  Bixby,  they  will  have  no  adequate  rem^y  at  law  against  him. 

*'  Your  orators  pray  that  the  said  Bixby  be  immediately  enjoined 
from  selling  said  engine,  tender,  and  car,  on  his  execution,  and  tnat  on 
the  hearing,  the  same  be  made  perpetual,  and  for  any  and  all  relief  the 
case  may  require." 

Cross-bill  m  part : 

*^  And  vour  orator  further  shows  that  said  three  corporations  jointly 
purchased  for  their  use  in  running  said  line  of  railroad  five  locomotives 
with  tenders  attached,  known  ana  called  respectively,  *  St.  Johnsbury,' 
'Lamoille,'  *  Swan  ton,'  'Hyde  Park,'  and  'Essex,'  also  two  ba^age 
cars,  and  a  large  number  of  freight  and  passenger  cars." 

"  And  your  orator  further  shows  that  under  said  joint  contract  for 
operating  the  railroads  of  said  tliree  corporations,  that  said  corporations 
were  jointly  and  severally  liable  to  your  orator  for  said  iniury. 

"  And  your  orator  further  says  that  inasmuch  as  said  three  corpora- 
tions ace  jointly  and  severally  hable  to  pay  him  for  said  injury,  that  a 
court  of  equity  will  not  aid  the  Essex  County  Eailroad  Company  and 
the  Lamoille  Valley  Railroad  Company,  and  assist  them  in  avoiding 
the  payment  of  said  claim,  and  compel  your  orator  to  bring  a  multi- 
plicity of  suits  in  order  to  get  his  pay. 

*'  And  your  orator  further  shows  that  he  has  the  right  to  have  said 
execution  levied  upon  the  rolling-stock  of  said  three  corporations,  and 
have  the  whole  or  a  part  of  the  same  sold  to  satisfy  the  same.  And 
that  your  orator's  right  is  superior  to  the  rights  of  any  of  the  joint 
creditors  of  said  three  corporations  who  have  no  security  for  their  debts, 
and  also  superior  to  the  rights  of  the  bondholders  of  the  bonds  issued 
under  and  secured  by  the  first  mortgage  of  said  three  corporations,  and 
also  the  preference  mortgage  upon  said  line  of  railroad  and  rolling- 
stock.  And  that  your  orator's  claim  is  a  first  lien  upon  the  rolling- 
stock  of  said  three  corporations." 

The  prayer  was  that  the  defendants  in  the  cross-bill  set  forth : 

"  The  amount  of  rolling-stock  owned  by  said  three  railroad  corpora- 
tions and  by  what  name  designated. 

'^  That  the  title  to  the  said  engine  and  tender,  called  the  *  Swan  ton,' 
and  passenger  car  attached,  may  be  settled,  and  the  title  confirmed  to 
your  orator ;  that  your  orator's  judgment  against  the  Montpelier  and 
St.  Johnsbury  Railroad  Company  may  be  decreed  a  first  lien  upon  the 
rolling-stock  owned  by  the  said  three  corporations^  and  that  said  lien 
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be  enforced  by  a  sale  of  said  rolling-stock  or  so  much  thereof  as  maj 
be  necessary  lor  the  payment  of  said  judgment ;  and  in  case  this  hon- 
orable court  shall  decide  that  your  orator  was  only  entitled  to  have  one 
undivided  third  part  of  said  rolling-stock  sold  on  said  execution,  then 
your  orator  prays  that  in  default  of  the  payment  of  said  judgment,  that 
said  third  part  be  designated  and  set  apart  and  sold,  or  enough  thereof 
sold  to  satisfy  said  judgment,"  and  for  further  relief. 

Mandate  from  the  supremo  court : 

"  It  is  ordered  and  decreed,  that  the  decree  in  this  cause  of  the  court 
of  chancery  be  reversed,  and  decree  for  the  orator  in  the  cross-bill, 
Bixby,  for  the  amount  of  one-third  the  value  of  the  engine  '  Hyde 
Park,'  tender,  andba^sgage  car  attached  thereto,  levied  upon  by  said 
Bixby,  with  interest  fi^m  the  date  of  the  injimction  in  this  case,  viz.: 
the  16th  of  October,  1877,  and  the  costs  of  this  suit. 

"  The  court  will  cause  the  value  of  such  property  to  be  ascertained 
by  a  master  (unless  otherwise  agreed)  and  one-third  of  the  valuation, 
with  interest,  as  aforesaid  stated;  and  if  not  paid  to  the  derk  of  Cale- 
donia county  court  within  sixty  days  from  final  decree  in  this  cause, 
then  execution  may  issue  against  the  defendants  in  said  cross-bill  for 
the  amount  of  such  one-third  valuation,  with  interest  and  costs :  and 
said  engine,  tender,  and  baggage  car  so  levied  upon,  sold  by  the  sherifi 
of  said  Caledonia  county,  by  due  course  of  law,  on  said  execution,  in 
satisfaction  thereof;  and  the  residue  returned  into  the  office  of  the 
clerk  of  said  county  court,  for  the  benefit  of  the  orators  in  the  original 
bill,  and  those  claiming  under  them." 

After  the  mandate  was  sent  down,  the  orators  asked  leave  of  the 
court  of  chancery,  and  were  allowed  to  make  the  following  amendment : 

"  And  the  said  orators  further  allege  that  the  Lamoille  Valley  rail- 
road extends  from  Lake  Champlain,  in  the  town  of  Swanton,  to  the 
outlet  of  Joe's  pond  in  the  town  of  Danville,  a  distance  of  a  little 
more  than  eighty-three  miles ;  that  the  Essex  County  railroad  extends 
from  the  Connecticut  river,  in  Lunenburg,  to  the  village  of  St.  Johns- 
bury,  a  distance  of  a  little  more  than  twenty-two  miles;  and  the 
Montpelier  and  St.  Johnsbury  railroad  extends  from  its  intersection 
with  the  Essex  County  road  at  the  village  of  St.  Johnsbury  to  its 
intersection  with  the  Lamoille  Valley  railroad,  near  the  outlet  of  Joe's 
pond,  a  distance  of  about  fourteen  and  three-fourths  miles.  And  your 
orators  further  say  that  the  great  majority  of  the  money  to  build  the 
said  three  roads  was  raised  by  the  sale  ot  the  joint  bonds  of  the  said 
three  railroad  companies,  secured  by  a  joint  mortgage  of  the  whole  of 
the  said  three  railroads,  and  that  a  much  larger  proportion  of  said 
money  was  expended  in  the  building  of  said  Montpelier  and  St. 
Johnsbury  road  than  its  proportion  pro  rata  per  mile.  And  the  roll- 
ing-stock and  furniture  on  the  said  roads,  including  that  levied  on  by 
the  said  Bixby,  were  all  purchased  with  funds  raised  as  above  stated, 
or  from  the  whole  earnings  of  the  said  three  roads,  which  all  went 
into  a  common  fund. 

"  And  the  said  orators  further  say  that  if  the  said  three  railroad 
companies  are  to  be  held  and  regarded  as  tenants  in  common  of  the 
rolling-stock  so  puijchased,  including  that  levied  upon  by  said  Bixby, 
Vol.  n.— 45 
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or  if  said  Bixbj  is  entitled  to  take  and  hold  the  interest  of  said  Mont- 
pelier  and  St.  Johnsbury  Railroad  Company,  the  share  or  interest 
therein  owned  by  the  said  Montpelier  and  St.  Johnsbury  Bailroad 
Company  is  not  so  much  as  its  whole  proportion  in  length  bears  to  the 
lengtn  of  the  three  roads ;  but  if  it  is  to  be  regarded  as  owning  a 
share  of  said  personal  property  in  proportion  to  its  relative  length,  the 
share  would  be  less  than  one-eighth  undivided  part.  And  the  orators 
aver  that  in  no  possible  event  can  the  share  or  interest  of  said  Mont- 
pelier and  St.  Johnsbury  Bailroad  Company  exceed  one  undivided 
eighth  of  said  property." 

The  master  found  that  the  length  and  location  of  said  roads  were 
substantially  as  set  forth  in  said  amendment ;  that  said  Bixby  was 
injured  in  May,  1872 ;  that  he  recovered  his  judgment  at  the  general 
term  in  1876  ;  that  the  three  railroads,  May  1,  1871,  "executed  a  joint 
mortgage  of  the  three  roads  and  the  rolling-stock  of  that  date  to  Luke 
P.  Poland  and  Abraham  T.  Lowe,  trustees,  to  secure  the  payment  of 
$2,300,000  in  railroad  bonds  issued  by  the  said  three  companies; 
that  before  January,  1873,  the  bonds  had  been  sold  or  hypothecated, 
and  that  *  a  large  amount  of  $1,400,000  in  bonds  were  sola  previous  to 
the  month  of  May,  1872.' '' 

"  The  Lamoille  v  alley,  the  Montpelier  and  St.  Johnsbury,  and  the 
Essex  County  railroads  were  built  under  the  joint  arrangement  made 
between  the  three  companies,  and  the  greater  part  of  the  funds  to 
build  said  roads  and  the  funds  to  pay  for  all  tne  rolling-stock  used 
upon  said  roads,  including  the  engine  '  Hyde  Park,'  tender  and  bag- 
gage car  in  question,  were  obtained  upon  the  joint  credit  of  the  said 
three  companies,  by  the  sale  and  hypothecation  of  said  joint  mortgage 
bonds,  and  the  earnings  of  said  roads  while  being  run  by  said  three 
companies  under  said  contract. 

"The  engine  ' Hyde  Park'  and  tender  were  purchased  of  the  manu- 
facturers in  Portland,  November  21,  1871,  on  the  joint  credit  of  the 
three  companies,  and  were  paid  for  out  of  the  joint  funds.  None  of 
the  earnings  of  the  three  roads  were  ever  divided,  and  there  never  was 
any  settlement  between  them. 

"The  mandate  requires  the  master  to  find  the  value  of  the  engine 
'  Hyde  Park,'  tender  and  baggage  car  attached  thereto,  levied  upon  by 
said  Bixby,  at  the  time  of  the  injunction,  October  16,  1877. 

"The  said  Bixby,  to  prove  the  value  of  said  engine,  including  the 
tender,  introduced  as  a  witness  J.  P.  Lamson,  who  was  said  Bixby's 
attorney  in  the  original  suit  and  had  to  do  with  directing  the  levy  of 
the  execution,  and  who  intended  to  be  present  and  bid  on  said  prop- 
erty at  the  sale  thereof."     .     .     . 

[The  qualifications  of  Mf .  Lamson  as  a  witness  are  set  out  in  the 
opinion  substantially  as  in  the  report.] 

"  I  received  and  heard  the  testimony  to  which  said  solicitor  excepted. 
Considering  said  testimony  so  objected  to  in  connection  with  other  testi- 
mony unobjected  to,  I  find  the  value  of  said  engine  *  Hyde  Park,'  tender, 
and  baggage  car,  on  the  16th  day  of  October,  1877,  to  be  $4,125.67, 
one-third  of  which  sum  is  $1,341.67,  and  the  interest  on  said  last- 
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^801  ed  sum  from  October  16,  1877,  the  date  of  said  injunction,  to  the 
^d&y  of  December,  1884,  is  $573.79,  making  a  total  of  $1,915.46. 

'*  The   question   of   whether   the   testimony  of    said   Lamson   was 
pfoporljr  admitted  is  submitted  to  the  court.     And  in  case  said  testi- 
jnooy    ought  not  to  have  been  admitted  and  considered,  then,  discard- 
^g  3a.x<l  testimony,  I  find  the  value  of  said  engine,  tender  and  bag- 
gage oa.r  to  be  on  the  16th  day  of  October,  1877,  the  sum  of  $3,000, 
<>oetl:i.ixd  of  which  last-named  sum  is  $1,000,  and  the  interest  on  said 
Jastn fit.i:»ed  sum  from  October  16,  1877,  the  date  of  said  injunction,  to 
the  a<i     day  of  December,  1884,  is  $427.67,  making  a  total  of  $1,427.67." 
^'    CI>^  ^vHleff-^  for  defendant  Bixby.     Poland^  for  orators. 
Ko-v^:ell,  J.  Bixby  brought  suit  against   The   Montpelier  and  St. 
|JoinisT:>iiry  Eailroad  Company  to  recover  for  personal  injuries  sustained 
*^Aii3CM.  wnile  a  passenger  on  its  road,  recovered  judgment,  took  out 
^ecotx^on,  and  levied  it  on  an  engine  called  "Hyde  Park"  and  the 
^d^x*    «nd  a  bag^ge  car  as  the  property  of  said  company ;  whereupon 
f^r\  I-^moille  Valley  Eailroad  Companv  and  The  Essex  County  Kail- 
!j?   CD  cDmpany  brought  this  original  bill  against  Bixby  and  The  Mont- 
^  ^^*"      ^DQ  St.  Johnsbury  Company  to  enjoin  Bixby  irom  selling  said 
^'^^V>^:»-^y  on  his  execution,  for  that  all  of  said  companies  were  partners, 
^^^  ?^    such  were  running  and  ojierating  their  respective  roads  as  one 
^_^^^^  vions  line  of  road ;  that  the  propertv  levied  upon  was  partnership 
P.  J  t^^*"t;y ;  that  tlie  partnership  liabilities  largely  exceeded  the  partner- 
1il\\    ^^^ete ;  and  that,  therefore,  the  said  Bix  oy  could  not  in  equity  law- 
^  ^Y'^  "^^^ke  and  appropriate  said  property  to  the  satisfaction  of  his  exe- 
!P^>   it  being  against  one  of  the  partners  only ;  and  he  was  tempo- 
p~^    Enjoined  from  so  doing. 
^*^V>y  answered  said  bill,  and  filed  a  cross-bill,  the  object  of  which 
hia'*  ^s  far  as  material  to  be  stated,  as  expressed  in  the  prayer,  to  have 
5^^gment  declared  a  first  lien  on  the  rolling-stock  oi  the  three  com- 
Vj^^es,  and  the  same  enforced  by  a  sale  thereof,  or  of  so  much  thereof 
^_^aB   necessary  to  satisfy  said  judgment,  and  in  case  it  should  be 
He  ^    ^^  that  he  was  entitled  to  have  only  an  undivided  third  part 
ra'^^^   sold,  to  have  that  part  designated,  set  apart  and  sold,  or  what 

§^  be  necessary  thereof  to  satisfy  said  judgment. 
^^Uch  proceedings  were  had  in  the  case,  that  at  the  general  term  in 
^^ber,  1882,  the  supreme  court  sent  down  a  mandate  for  a  decree  for 
^^^  Bixby  "  for  the  amount  of  one4hird  the  valne"  of  the  property 
•^vied  upon,  with  interest  thereon  from  the  date  of  said  injunction,  to 
^  ^certained  by  a  master ;  whereupon  the  orators  in  the  original  bill 
^PpHed  to  the  court  of  chancery  for  leave  to  amend  their  bill  by  setting 
iorth  the  proportion  of  interest  that   The  Montpelier  and  St.  Johns- 
bory  Company  had  in  said  property,  claiming  that  in  no  event  had  it 
more  than  an  undivided  eighth  interest  therein.     Leave  was  granted, 
Bixby  objecting,  and  the  bill  amended  accordingly,  and  the  cause  sent 
out  to  a  master  to  ascertain  the  value  of  ^id  property,  and  the  pro- 
portion of  interest  of   The  Montpelier  and  St.  Johnsbury  Company 
therein ;  and  on  the  coming  in  of  nis  report,  a  decree  was  entered  for 
said  Bixby  for  59-479ths  of  such  value,  and  costs ;    from  which  he 
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It  is  considered  that  before  said  amendment  was  made,  no  issue  was 
raised  by  the  pleadings  as  to  the  proportion  of  interest  of  The  Mont« 
pelier  anfl  St.  Johnsbnry  Company  in  said  property.  The  original 
bill  alleges  the  purchase  of  it  on  joint  or  partnership  account,  but  does 
not  allege  the  proportion  of  interest  of  any  of  said  companies  therein  ; 
nor  was  such  allegation  material,  aa  that  question  was  foreign  to  the 
purpose  of  the  bill,  which  was  to  enforce  the  equitable  right  that 
creaitors  of  an  insolvent  partnership  have,  as  well  as  the  partners 
themselves,  to  have  the  partnership  assets  applied  in  satisfaction  of 
partnership  debts  in  preference  to  the  creditors  of  the  individual 
partners. 

The  cross-bill  alleges  the  purchase  of  said  property  in  much  the  same 
way  as  the  original  bill  does,  but  makes  no  allegations  as  to  the  pro- 
portion of  interest  of  The  Montpelier  and  St.  Johnsbury  Company 
therein,  nor  says  any  thing  about  it,  except  that  in  the  prayer  it  seems 
to  assume  that  it  has  a  one-third  interest. 

It  is  familiar  law  that  no  facts  are  properly  in  issue  that  are  not 
charged  in  the  bill,  and  that  relief  cannot  be  granted  for  matters  not 
charged,  although  they  may  be  apparent  from  other  parts  of  the  plead- 
ings and  the  evidence ;  for  the  court  pronounces  its  decree  secundum 
aUegata  et probata*  Porter  v.  Bank  of  RvHamd^  19  Vt.  410,  is  illus- 
trative  of  this  rule.  But  this  question  was  not  raised  by  the  evidence 
even,  as  was  said  in  argument  and  not  denied. 

Thus  it  seems,  that  by  some  inadvertency,  the  supreme  court  assumed, 
without  allegation  or  proof,  that  the  interest  of  The  Montpelier  and  St. 
Johnsbury  Company  in  said  property  was  a  one-third  mterest,  and 
decided  accordingly,  whereby  mjustice  was  done ;  and  the  important 
question  now  is,  whether  the  mandate  of  that  court  is  obligatory  on  the 
court  of  chancery  to  the  extent  of  depriving  it  of  the  power  to  allow 
such  further  proceedings  in  the  case  as  were  necessary  to  remedy  the 
wrong  and  do  justice  between  the  parties. 

Matters  in  issue  in  a  cause  that  are  decided  by  the  supreme  court 
are,  as  a  general  rule,  taken  from  the  control  of  the  court  of  chancery 
by  the  mandate.  Sortwell  v.  Montpelier  cfe  Wells  Hiver  R,  R.  Co.y 
66  Vt.  180 ; .  Sherman  v.  Windsor  Manufacturing  Co.^  1  East.  Rep'r, 
240. 

Matters  in  issue  in  a  cause  that  are  not  decided  by  the  supreme  court 
are  as  fully  under  the  control  of  the  court  of  chancery  after  mandate  as 
before.  Barker  v.  Belknap's  Est,  27  Vt.  700;  S.  C,  39  id.  168 ;  (rale 
V.  Butler,  35  id.  449 ;  In  re  Chickering,  66  id.  82. 

Matters  not  in  issue  in  a  cause  that  are  inadvertently  decided  by  the 
supreme  court,  whereby  injustice  is  done,  ought  tohe  sls  fully  under  the 
control  of  the  court  of  chancery  after  mandate  as  before ;  otnerwise,  as 
here,  the  party  might  be  entirely  without  remedy;  for  it  is  impractica- 
ble for  him  to  apply  to  the  supreme  court  in  the  premises,  as  frequently 
the  first  information  he  obtains  of  its  decision  is  derived  from  the  man- 
date, when  it  is  too  late  to  apply ;  nor  can  he  resort  to  a  bill  of  review, 
for  under  the  statute,  that  is  sustainable  only  for  causes  originating 
after,  or  that  were  unknown  to  the  party  be:6)re  the  rendition  of  the 
decree  from  which  the  appeal  was  taken ;  nor  will  a  petition  for  a 
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^J^^^uing  lie,  for  that  must  not  state  matters  that  do  not  appear  in  the 
pl€3^<:Jin^  or  the  statement  of  which  is  not  warranted  by  the  pleadings; 
Jtt  ci  if  it  makes  a  case  diflPerent  from  that  on  which  the  decree  was 
^0^1  reeled,  by  introducing  facts  and  circumstances  not  before  the  court 
Jf  ^^1^  ^  time  the  decree  was  made,  it  will  be  dismissed.  Wood  v.  Cfrif- 
^,  1  Mer.  35;  S.  0.,  19  Ves.  650;  3  Dan.  Ch.  Pr.  &  PL  (2d  Am. 
«!•>      Z1679 ;  1  HofE.  Ch.  Pr.  664. 

.  -^'^ow  while  it  may  well  be  said,  as  it  is  in  Ccmerdy  v.  Baker ^  55  Vt 

^^      that  "  every  consideration  demands  that  a  decision  of  the  supreme 

2^^^  *"€:  shall  be  final,  and  especially  that  it  shall  not  be  changed  by  a 

j^^g'X  «  judge  as  chancellor,"  yet  it  may  also  be  said,  as  there,  that  error, 

J^^;^^  "%7ertence,  mistake,  are  not  decision.     And  especially  should  they 

ggj^^fc^e  so  r^arded  when  the  thinff  decided  woe  not  in  issue ;  but  in 

|jg^*^^      case  the  matter  should  ratner  stand  as  though  no  decision  had 

ijj  ^-^^=^    made,  and  the  court  of  chancery  left  to  allow  further  proceedings 

to   v?^^^  discretion.     This  question  has  not  been  decided  in  this  State,  but 

be^^'^^^ld  thus,  accords  with  the  rule  that  judgments  are  conclusive  as 

iii^.^^^"«en  the  parties  even,  only  as  to  matters  put  in  issue  by  the  plead- 

i^^^^^^  and  decided.     Thus,  in  Sintzenick  v.  jLv^cas^  1  Esp.  43,  Lord 

'^^c^^^^^oN  said  that  in  order  to  make  a  record  evidence  to  conclude  any 

r^^   ^-  ^r,  it  should  appear  that  the  matter  was  in  issue.     Manny  v.  Har- 

^^^^^^  Johns.  24.     So  in  Campbell  v.  ConsaZuSy  25  N.  Y.  613,  it  was 

"^^^^^^^^in  a  subsequent  suit,  that  a  matter  formerly  adjudged  between  the 

v^^^^x^es was  not  thereby  concluded  because  not  then  in  issue  by  the 

>5^ding8     People  v.  Johnson,  88  N.  Y.  63;  Standish  v.  Parker,  2 

yiok.  20,  and  n.  2 ;  Outram  v.  Morewood,  3  East,  346. 

Even  an  agreement  between  parties  that  matters  foreign  to  the  plead- 
ings should  be  given  in  evidence  and  decided  will  not,  at  law  certainly, 
it  seems,  enlai^e  the  operation  of  the  judgn^ent  as  an  estoppel.  Ovsst 
V.  Warren,  9  Exch.  379 ;  MondeU  v.  SUd,  8  M.  &  W.  858 ;  Wdfe  v. 
Washburn,  6  Cow.  262 ;  CampbeU  v.  Consalus,  25  N.  Y.  613 ;  2 
Smith  Lead.  Cas.  [*672].  And  although  in  chancery  an  executed  con- 
sent decree  on  matters  not  in  issue  would  probably  be  binding,  yet 
here  the  orators  in  the  original  bill  never  consented  that  this  question 
might  be  litigated  and  determined,  and  it  was  not  in  fact  litigated. 

The  next  question  is  as  to  the  competency  of  Larason  as  a  witness  to 
the  value  of  the  property  in  question.  The  master  finds  that  he  was 
Bixby's  attorney  in  |he  original  suit,  and  had  to  do  with  directing  the 
levy  of  the  execution  on  the  property,  and  intended  to  bid  at  the  sale 
of  it  in  the  interest  of  Bixby ;  that  he  was  not  an  expert  in  the  manu- 
facture, use  or  value  of  locomotives,  but  had  seen  and  examined  the 
one  in  controversy  several  times  during  the  month  next  before  the 
injunction  was  issued,  and  during  that  time  had  made  some  investiga- 
tion and  inquiries  for  the  purpose  of  determining  its  value,  and  from 
such  examination,  investigation  and  inquiries,  haa  formed  an  opinion 
as  to  its  value  and  what  he  would  bid  for  it  at  the  sale,  and  enter- 
tained that  opinion  when  he  testified. 

When  the  value  of  property  is  in  controversy  the  opinion  of  per- 
sons acquainted  with  its  value  is  admissible ;  but  there  is  no  rule  of 
Jaw  defining  how  much  a  person  must  know  about  property  before  he 
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can  be  admitted  to  give  an  opinion  of  its  value;  though  he  must  have 
some  acquaintance  with  it  suflScient  to  enable  him  to  form  some  esti- 
mate of  its  value,  and  then  it  is  for  the  triers  to  determine  the  weight 
to  be  given  to  such  estimate.  Bedell  v.  EaUivad  Co,^  44  K.  T.  367; 
S.  C,  4  Am.  Rep.  688. 

But  whether  a  witness  possesses  the  requisite  qualifications  to  make 
him  competent  to  testify  his  opinion,  is  a  preliminary  question  for  the 
tribunal  before  which  he  is  called  ;  and  its  decision  is  conclusive,  unless 
it  appears  from  the  evidence  to  have  been  erroneous,  or  was  founded 
on  an  error  in  law.  Perkins  v.  8tich\eyy  132  Mass.  217 ;  Wright  v. 
Williams'  Est,  47  Vt.  222. 

It  does  not  appear  what  the  character  and  extent  of  Lamson's  investi- 
gations and  inquiries  were,  nor  what  the  nature  of  the  information  he 
obtained ;  and  unless  we  can  say,  as  matter  of  law,  that  no  amount  of 
information  thus  obtained  could  make  him  competent,  we  cannot  say 
there  was  error  in  admitting  him ;  and  we  hardly  think  we  can  say 
this,  as  such  opinions  are  admitted,  not  as  the  opinions  of  experts, 
strictly  so  called,  for  they  are  not  formed  on  special  study  or  tramins^ 
or  professional  experience,  but  rather  from  necessity,  on  the  grouna 
that  they  depend  on  knowledge  that  any  one  mav  acquire,  but  which 
the  triers  may  nr>t  have.  Swan  v.  County  of  Middlesex^  101  Mass. 
173  ;  Orane  v.  Northfield,  33  Vt.  124 ;  Cavendish  v.  Tn^,  41  id.  99. 

The  only  remaining  question  is  as  to  costs ;  and  it  is  sufficient  to  say 
that  this  court  rarely,  if  ever,' reverses  a  decree  on  the  question  of  costa 
alone. 

Decree  affirmed  and  cause  remanded. 


EONGSLEY   V.   WhTTB. 

January,  1885. 

Bale— Change  of  Possession  —  Exception  to  Rule — Saw  Loos— Cumbrous 
Articles  — Fraud  in  Law. 

A  sale  of  saw  log^  piled  on  land  so  low  and  wet  that  it  was  impossible  t<> 
remove  them,  except  when  the  ground  was  frozen,  without  the  cost  exceeding 
the  value  of  the  logs,  is  valid  against  attaching  creditors,  without  a  change  of 
possession.     Note,  p.  860. 

But,  if  a  change  of  possession  had  been  necessaiy,  U  tpos  held,  that  the  facts, 
that  the  vendor  had  sold  and  conveyed  the  lot  to  a  third  party  by  a  deed  with 
only  one  witness  to  it,  that  such  third  party,  the  vendor  and  the  purchaser,  with 
his  attorney,  went  on  to  the  lot,  and  marked  the  lo^  ¥tth  the  purchaser's  initials, 
the  third  party  agreeing  to  take  care  of  them  for  him,  did  not  constitute  a  suffi- 
cient change  of  possession,  as  it  was  not  found  —  and  the  court  could  not  infer 
it  —  that  the  third  party  was  in  open,  visible  possession  of  the  lot. 

Eeplevin  for  saw  logs.  Heard  on  referee's  rej)ort,  June  term,  1884. 
Judgment  for  defendant.  The  case  is  stated  in  the  opinion.  The 
opinion  states  the  facts. 

Chas.  F,  Kvngslet/j  for  plaintiff.    Ormshee  cfe  Briggs,  for  defendant. 

Ross,  J.  Both  parties  claim  title  or  right  to  the  logs  in  controversy 
under  E.  E.  Bentley ;  tlie  plaintiff  as  a  purchaser  under  a  hill  of  sale 
dated  July  26,  1878,  and  the  defendant  as  an  attaching  creditor  under 
an  attachment  made  August  28,  1878.     The  logs  were  cut  and  piled 
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on  lot  88  in  Bipton.  The  lot  was  low  and  wet ;  and  it  was  impossible 
to  remove  them  from  the  lot,  so  as  to  have  them  of  any  value,  except 
when  the  ground  was  frozen.  After  the  bill  of  sale,  August  19,  1878, 
Bentley  gave  a  deed  of  the  lot  to  Joseph  C.  Caswell ;  but  tlie  deed 
had  but  one  witness.  After  the  sale,  evidenced  by  the  bill  of  sale,  and 
before  the  attachment  —  but  whether  before  or  after  the  deed  from 
Bentley  to  Caswell  is  not  found  —  the  plaintiff,  with  his  attorney, 
Bentley  and  Caswell  went  upon  the  lot,  counted  and  marked  with  the 
initials  of  the  plaintiff,  the  piles  of  logs,  and  agreed  with  Caswell  to  take 
eare  of  the  logs.  If  it  had  been  found  that  Caswell  was  at  this  time  in 
open,  visible  possession  of  the  lot,  under  his  deed  from  Bentley,  although 
the  deed  had  but  one  witness  to  its  execution,  CaswelFs  agreement  to 
take  eare  of  the  logs  for  the  plaintiff  would  have  been  a  sufficient  change 
of  the  possession  of  the  logs,  to  have  protected  them  from  attachment 
by  the  defendant.  But  it  is  neither  found  that  Caswell  then  had  the 
defectively  executed  deed  from  Bentley,  much  less,  that  he  was  in  open 
possession  of  the  lot  under  said  deed.  Such  defectively  executed  deed, 
though  insufficient  to  convey  the  legal  title  of  the  lot  from  Bentley  to 
Caswell,  was  evidence  of  an  agreement  to  convey  the  land ;  and  if  he 
paid  a  valuable  consideration  for  it,  and  went  into  possession  of  the  lot 
ander  it,  his  possession  would  be  protected,  and  would  be  notice  to  all 
the  world  of  his  rights  in  the  lot.  But,  it  not  being  found  that  Cas- 
well was  there  under  the  defectively  executed  deed  at  the  time  he 
agreed  to  take  care  of  the  logs  for  the  plaintiff,  the  court  cannot  infer 
that  such  was  the  fact.  This  was  a  fact  to  be  established  affirmatively 
by  the  plaintiff,  if  he  would  have  it  avail  in  his  favor.  Hence  the  real 
question  is  whether,  considering  the  cumbrous  character  of  the  prop- 
erty, the  impracticability  of  its  removal,  the  sale  of  the  logs,  and  the 
possession  wnich  the  plaintiff  took  of  them,  they  were  protecte<l  from 
attachment  by  the  creditors  of  Bentley.  We  think  they  were  protected 
from  such  attachment.  In  the  early  case  of  Weeks  v.  Wood^  2  Aik. 
64,  in  which,  in  an  elaborate  opinion  by  Judge  Prentiss,  it  is  held, 
that  the  want  of  change  of  possession  in  the  sale  of  personal  chattels, 
where  the  conveyance  is  absolute,  is  a  circumstance  which  renders  the 
Bale  fraudulent  and  void  against  attachment  by  the  creditors  of  the 
vendor,  it  is  said :  *'  Indeed,  the  rule  appears  to  apply  to  all  cases  except 
where  the  purpose  of  the  conveyance  and  the  nature  of  the  transaction 
entitle,  or  require  the  vendor  to  continue  in  possession,  and  the  law, 
considering  it  necessary  and  justifiable,  approves  and  permits  it.  There 
are  certain  special  cases  in  which  a  change  of  possession  has  been  dis- 
pensed with,  and  which  from  their  peculiar  character  have  been  treated 
and  admitted  as  exceptions  to  the  general  rule."  The  learned  judge 
then  mentions  several  instances,  and  among  them  the  sale  of  goods  on 
board  a  ship  going  on  a  voyage,  and  the  produce  and  advantage  which 
should  be  made  of  them,  as  security  for  the  repayment  of  money  lent 
by  the  vendee.  This  exception,  and  the  othei-s  to  the  general  rule, 
evidently  arose  from  the  impracticability  of  a  change  of  possession 
under  the  circumstances,  and  the  necessity  of  relaxing  the  rule,  to 
uphold  honest  transactions.  It  was  early  held  in  this  State,  and  the  doe» 
trine  has  been  frequently  repeated,  that  logs  in  a  stream,  or  piled  upon 
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,  82  La.  Ann.  1182;  Densmore  v.  Tamer, 
r  V.  Robinson,  40  Mich.  200;  Crawford 
N.  H.  253. 

iclosively  established  bj  his  uncontra- 
j.     Molitor  V.  Robinson,  40  Mich.  200; 
ker  V.  aBrien,  5  Hun.  277. 
ielivery  and  change  of  possession  on  a 
lestion  for  the  jurv  whether  there  was 
V.  Minzesheimer,  78  111.  492. 
ir  remains  in  possession  is  valid  against 
the  sale  when  the  debt  was  contracted. 
fany  v.  Anderson,  55  Iowa,  505. 
the  purchaser  for  a  valuable  considera- 
the  chattel,  is  not  sufficient  to  pass  the 
>r  of  the  seller.     Dempsey  v.  Gardner, 

in  immediate  lease  to  the  vendor,  with 
unst  his  creditors.  Bishop  v.  (yConiM, 
7  WaU.  351. 

[)ld  to  B. ,  and  by  him  to  C.  It  was  not 
took  a  lease  of  the  store,  but  A.  con 
&  creditor  of  A.  attached  the  merchan 
re  beinff  no  change  of  possession  undei 
¥as  made  in  pursuance  of  a  oompix)niisc 
sell  the  assets,  made  no  difference,  ae 
reacott,  53  Vt.  67. 
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885. 

E]CPEN8BS  ON  Towns  Benepitkd  - 
.  Laws,  §§  2969,  2975-6-7. 
ore  commissioners  appointed  under  th< 
of  expenses  in  repairing  a  highway  an< 
I,  to  prove  the  burdens  of  taxation  t 
ted  in  the  support  of  their  respectiv 
determining  whether  the  complainan 

\  mentioned  in  Rev.  Laws,  §§  2975-6 
it  a  preliminary  one  for  citing  in  th( 
;,  judgment  opinion,  in  accordance  witl 
luat  l>e  given  ;  and  afterward  the  town 
L  every*  material  question  —  as  whethe 
IS  ;  whether  the  complainant  town  wa 
ihdebtededness,  population,  grand  list 

mder  No.  16  of  the  acts  of  1882 
,nd  exceptions  thereto,  December 
exceptions  and  recommitting  th( 
•eport  stated :  ''  The  defendan 
le  burdens  of  taxation  to  whicl 
f  their  respective  highways  anc 
to  which  the  complainant  towi 
ming  such  evidence  material  ii 
)wn  was  excessively  burdened 
omplainant  town  excepted." 
Lssion  of  said  evidence. 
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ELd/redge  &  Sladcj  for  petitioner.    Stewart  (&  WildSj  for  defendants. 

Walker,  J.  The  town  of  Weybridge,  the  petitioning  town,  seeks 
by  its  petition  to  compel  the  defendant  towns,  Bridport,  Cornwall  and 
Addison,  to  contribute  to  the  expense  of  rebuilding  a  certain  highway 
and  bridge  in  the  town  of  Weybridge,  under  the  provisions  of  act 
/No.  16  of  the  acts  of  the  legislature  of  the  year  1882. 

The  plaintiff  town  insists  that  the  evidence  offered  by  the  defendant 
towns  before  the  commissioners,  in  respect  to  the  burdens  of  taxation 
to  which  they  were  subjected  in  the  support  of  their  respective  high- 
ways and  bridges,  was  wrongfully  admitted  and  considered  by  the  com- 
missioners in  determining  whether  the  plaintiff  town  was  or  would  be 
excessively  burdened  in  being  to  the  entire  expense  of  repairing  the 
road  and  bridge  in  question. 

I.  The  statute  of  1882,  which  has  been  held  to  be  "  but  a  part  of  the 
established  system  created  by  law  for  the  building  and  maintaining  of 
highways  and  bridges,"  was  not  intended  to  change  the  ordinary  rule 
that  every  town  shall  build  and  maintain  its  own  highways  and  bridges ; 
but  was  designed  to  apply  only  in  extraordinary  cases,  where  the  bene- 
fit derived  by  other  towns  from  the  use  of  a  certain  highway  or  bridge 
is  disproportionate  to  the  benefit  derived  from  the  same  by  the  town 
in  which  the  highway  or  bridge  is  situated,  taking  into  consideration, 
with  such  benefits,  the  burdens  which  the  complainant  town  and  the 
other  towns  especially  benefited  by  such  highway  or  bridge  already 
sustain  in  the  maintenance  of  their  respective  highways  and  bridges, 
and  in  meeting  and  discharging  their  otner  municipal  obligations. 

The  act  of  1882  is  in  addition  to,  and  should  be  read  as  a  part  of, 
chapter  140  of  the  Revised  Laws.  This  act  extends  the  provisions  of 
the  Revised  Laws  to  a  case  not  therein  provided  for ;  and  directs  that 
the  commissioners,  in  their  proceedings  under  the  act,  shall  proceed  as 

?rovided  in  sections  2969,  2975,  2976  and  2977  of  the  Revised  Laws. 
'he  commissioners,  then,  in  determining  whether  the  complainant 
town  is  or  would  be  excessively  burdened  by  being  compelled  to  defray 
the  whole  expense  of  building  or  repairing  a  highway  situated  within 
its  limits,  and  whether  other  towns  in  the  vicinity  would  be  especially 
benefited  by  such  highway  or  bridge,  and  ought  to  bear  any  part  of  the 
expense  of  building  or  repairing  the  same,  must  proceed  as  directed  in 
said  sections,  so  far  as  tnese  •provisions  are  not  modified  by  the  act 
itself.  Under  the  provisions  of  the  act  and  these  sections  of  the 
Revised  Laws  referred  to,  the  commissioners  must  consider :  First,  the 
public  utility  of  the  highway  or  bridge,  the  expense,  the  ability  of  the 
complainant  town  to  bear  the  expense  of  bililding  or  repairing  such 
bridge  or  highway,  and  the  benefit  to  such  town  and  the  other  towns 
which  are  made  parties  defendant  to  the  petition ;  second,  they  must 
determine  whether  the  complainant  town  would  be  excessively  bur- 
dened by  defraying  the  whole  expense  of  making  or  repairing  such 
highway  or  bridge ;  third,  they  must  determine  wnether  the  defend- 
ant towns  are  so  especially  benefited  by  such  highway  or  bridge  that 
they  ought  to  bear  any  part  of  such  expense,  and  if  so,  what  part. 
These  questions  must  be  determined  upon  a  hearing,  of  which  th€ 
defendant  towns  are  to  have  reasonable  notice  ;  and  when  determined 
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the  commissioners  must  make  report  to  the  county  court  of  their  pro- 
oeedings  and  findings. 

There  is  a  duty  resting  upon  a  town  in  common  with  other  towns  to 
build  and  repair  its  own  highways  and  bridges ;  and  the  burden  thus 
imposed  upon  it  is  not  as  a  rule  excessive.  All  public  highways  in  a 
town  are  of  greater  or  less  benefit  to  other  towns ;  but  such  other  towns 
cannot  be  assessed  any  portion  of  the  expense  of  maintaining  a  public 
highway  or  bridge,  without  their  limits,  unless  they  derive  a  dispropor- 
tionate benefit  from  the  use  of  the  same,  and  unless  the  town  in  which 
the  highway  or  bridge  is  situated  is  on  would  be  excessively  burdened 
by  being  required  to  build  or  maintain  the  same. 

When  is  a  town  excessively  burdened  ?  and  what  shall  be  considered 
in  determining  it  ?  The  term  "  excessivelv  burdened  "  is  a  relative 
one,  covering  a  consideration  of  the  complainant  town's  burdens  in 
connection  with  the  burdens  of  the  other  towns  benefited  by  such 
highway.  A  town  is  not  excessivelv  burdened  by  being  required  to 
build  and  maintain  a  highway  withm  its  limits,  within  the  spirit  and 
intent  of  the  statute,  unless  its  municipal  burdens  and  taxation  for 
necessary  purposes  would  be  increased  thereby,  beyond  its  duo  measure 
and  proportion  in  comparison  with  the  municipal  burdens  and  taxation 
for  necessary  purposes  of  such  other  towns  as  are  deemed  to  be  especi- 
ally benefited  by  such  highway. 

It  was  not  the  intention  of  the  legislature  to  remove  the  burden,  or 
any  part  of  it,  from  the  town  in  which  the  highway  is  situated,  and 
throw  it  upon  other  towns  in  the  vicinity  especially  benefited  by  such 
highway  while  such  other  towns  are  carrying  municipal  burdens,  con- 
sioerinff  population,  and  grand  list,  etc.,  as  great  or  greater  than  the 
complamant  town  would  be  required  to  bear  with  all  its  other  municipal 
bnrdens  by  defraying  the  whole  expense  of  building  or  maintaining 
such  highway. 

A  distribution  of  the  expense  of  building  or  maintaining  a  highway 
cannot  properly  be  made  under  the  statute  unless  the  corporate  burdens 
for  common  town  purposes  of  the  complainant  town  and  the  other 
towns  deemed  to  be  benefited  thereby,  considering  population,  and  grand 
list,  etc.,  are  disproportionate  and  against  the  complainant  town.  The 
burden  of  the  town  in  which  the  highway  is  situated  may  be  heavy,  but, 
when  compared  with  the  burden  of  the  other  towns  especially  benefited, 
not  excessive.  If  it  is  not  thus  excessive,  no  apportionment  of  expense 
can  be  properly  made. 

It  might  turn  out,  on  consideration  of  the  ahility  of  the  towns  deemed 
to  be  especially  benefited,  that  any  apportionment  of  the  expense  of 
making  or  repairing  the  highway  would  throw  an  excessive  burden  upon 
one  or  all  of  the  towns  so  Seemed  to  be  benefited. 

In  determining,  then,  whether  the  complainant  town  is  or  would  be 
excessively  burdened  by  being  required  to  build  and  maintain  a  high- 
way or  bridge  within  its  limits,  and  whether  other  towns  deemed  to  be 
especially  benefited  thereby  ought  to  bear  any  portion  of  the  expense 
of  the  same,  the  ability  of  the  towns,  so  deemed  to  be  benefited  thereby, 
to  bear  any  portion  of  such  expense,  as  well  as  the  ability  of  the  com- 
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plainant  town,  must  be  considered  together  with  the  benefits  derived 
therefrom. 

In  Shwron  v.  Straffordy  56  Vt,  421,  Powers,  J.,  says :  "  This  « ability ' 
is  a  relative  term  covering  a  consideration  of  the  town's  other  burdens, 
its  indebtedness,  population,  grand  list,  etc.  If,  regarding  these  con- 
siderations, the  commissioners  deem  the  expense  to  be  beyond  the  due 
measure  of  burden,  imposed  upon  a  town  under  its  conmion  duty  to 
build  its  own  roads  and  bridges,  then  the  proposed  burden  is  excessive," 
This  question  of  what  burden  is  imposed  upon  a  town,  under  it^  com- 
mon duty  to  maintain  its  own  roads,  involves  a  consideration  of  the 
burdens  carried  and  sustained  by  other  towns.  It  cannot  be  ascertained 
otherwise.  There  is  no  statute  limit  to  the  burden  to  be  sustained  under 
this  common  duty  imposed  upon  a  town  to  maintain  its  own  roads.  Its 
limit  can  be  determined  only  bv  a  comparison  of  the  ability  and  burdens 
of  the  complainant  town  with  the  ability  and  burdens  of  the  other 
towns  deemed  to  be  benefited. 

II.  It  is  claimed  that  the  towns  deemed  to  be  benefited  are  not  en- 
titled to  be  heard  upon  the  question  as  to  whether  the  complainant 
town  would  be  excessively  burdened  by  being  required  to  defray  the 
whole  expense  of  making  or  repairing  the  highway  or  bridge.  In  sap- 
port  of  this  proposition  the  petitioner  cites  and  relies  upon  sections 
2975,  2976,  and  2977  of  the  Revised  Laws.  These  sections  do  not  war- 
rant the  construction  claimed  by  the  petitioner.  Section  2975  provides 
that  if  the  commissioners,  before  an  examination  is  made^  shall  be  of 
the  opinion  that  a  town  would  be  excessively  burdened  bv  defraying 
the  whole  expense  of  making  and  repairing  such  road  or  bridge,  etc., 
they  then  shall  make  an  examination  of  all  tne  circumstances  relating  to 
the  road,  etc., — the  public  utility,  the  expense,  the  ability  of  such  town 
to  bear  the  expense,  and  the  benefit  to  such  town  and  other  towns  in 
the  vicinity.  Section  2976  provides  that  if,  ujxm  such  examination^  the 
commissioners  are  of  the  opinion  that  such  town  would  be  excessively 
burdened  by  defraying  all  the  expenses  aforesaid,  they  then  shall  give 
reasonable  notice  to  one  or  more  of  the  selectmen  of  such  towns  as  uiey 
deem  eq)ecially  benefited  by  such  road  or  bridge,  etc., "  of  the  tim^  ana 
place  for  a  bearing  in  the  preraisesP 

To  this  sta^  of  the  proceedings,  the  opinion  of  the  commissioners  is 
not  a  conclusive  opinion  or  judgment.  It  is  simply  a  preliminary 
opinion  to  which  tney  have  arrived  on  an  ex  parte  examination  and 
upon  which  they  are  to  notify  the  towns  they  deem  especially  benefited 
of  a  time  and  place  for  hearing  in  the  premises. 

The  commissioners  arc  not  warranted  in  making  report  to  the  court 
upon  such  a  preliminary  opinion  against  the  towns  deemed  to  be  bene- 
fited. The  statute,  in  conformity  with  the  genend  policy  of  the  law, 
requires  that  there  shall  be  a  hearing  in  tbe  premises,  and  that  the 
towns  deemed  to  be  benefited  shall  have  an  opportunity  to  be  heard 
upon  every  question  involved  in  the  examination  which  is  material  to 
the  issue.  The  phrase,  "  a  hearing  in  the  premises,"  embraces  all  the 
<]^uestions  which  are  to  be  considerSi  and  passed  upon  by  the  commis- 
sioners. It  covers  the  whole  and  not  a  part  of  the  questions  involved. 
After  such  notice  is  given  the  whole  matter  is  open  for  hearing  and  final 
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j^JTxiination  ;  and  the  towns  deemed  to  be  benefited  are  entitled  to  be 
1^^^  on  every  material  question,  particularly  the  questions  whether  the 
^g^plainant  town  would  be  excessively  burdened  by  being  required  to 
^Ij^'^J^  the  whole  expense  of  making  or  repairing  the  highway,  and 
par|;^^«r  they  ought  to  bear  any  part  of  such  expense,  and  if  so,  what 

29r,^^^t  the  "  opinion  ''  of  the  commissioners  mentioned  in  sections 

bet^       ^nd  2976  is  but  a  preliminary  one  for  citing  in  towns  deemed  to 

^^j>^^  efited,  and  not  a  conclusive  judgment  opinion,  is  apparent  from 

.^jN^^'^raination  of  section  2977,  Rev.  Laws,  wnich  proviaes,  that,  " if 

v^y*^  stcch  hearing  the  commissioners  are  of  the  opinion  that  such  other 

\iWD8  ought  to  bear  any  portion  of  said  expense,  they  shall  apportion 

such  part  thereof  as  they  deem  reasonable  to  any  otner  town  which 

tb^  deem  benefited  and  make  report,"  etc. 

The  opinion  founded  upon  the  hearing  is  the  conclusive  ludgment 
ODinion,  and  upon  it  the  report  of  the  commissioners  is  to  be  made. 
Tne  towns  deemed  to  be  benefited  cannot  be  concluded  by  any  report 
which  is  made  without  giving  them  a  reasonable  opportunity  to  be 
heard  in  the  whole  premises. 

We  think  the  commissioners  committed  no  error  in  admitting  the 
evidence  ofl'ered,  showing  the  burdens  of  taxation  to  which  the  defend- 
ant towns  were  subjected,  in  the  support  of  their  respective  highways, 
and  that  they  properly  considered  the  same  in  determming  whether  the 
complainant  town  was,  or  would  be  excessively  burdened  by  being 
required  to  bear  the  whole  expense  of  repairing  tne  highway  and  bridge 
in  question. 

Judgment  reversed,  report  of  the  commissioners  accepted  and  petition 
dismissed. 


Statb  v.  Barbows. 

January,  1885. 

Crikinal  Law  —  Breach  of  the  Peace  —  Assault  and  Battery — Jurisdic- 
tion OP  Justice  of  Peace  —  Practice— Rev.  Laws,  §§  1666,  4228,  4235. 

A  criminal  complaint  charging  an  assault  and  battery,  with  force  and  arms, 
against  the  form  of  the  statute  and  the  peace  of  the  Htate,  etc.,  is  a  charge  of  a 
breach  of  the  public  peace  within  the  meaning  of  Rev.  Laws,  ^  4228,  against 
"tumultuous  and  offensive  carriage,"  etc.,  and  a  justice  of  the  peace,  before 
whom  such  complaint  is  pending,  can  legally  impose  a  fine  not  exceeding  $20. 

But,  the  justice  having  jurisdiction  of  the  process,  the  subject-matter,  and  the 
respondent,  if  he  should  fine  him  $20,  when  he  could  legally  impose  a  fine  of 
only  $10,  in  accordance  with  Rev.  Laws,  §  1666,  the  proceedings  should  not  be 
dismissed  on  appeal  in  the  county  court. 

Complaint  for  assault  and  battery.  Heard  on  motion  to  dismiss, 
December  term,  1884.     Motion  denied. 

It  was  charged  in  the  indictment,  that  "  the  said  Nellie  Barrows, 
witli  force  and  arms,  in  and  upon  one  ...  an  assault  did  make, 
and  her  tlio  said  .  .  .  aid  then  and  there  beat,  bruise,  etc.,  con- 
trary to  the  form,  force  and  effect  of  the  statute,"  etc. 

Lyman  E.  Knapp^  for  respondent.  Eldredge  <&  Slade^  for  State. 
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Bobs,  J.  The  respondent  was  complained  of  before  a  justice  of  the 
peace  for  an  assault  and  battery,  and  there  convicted  and  sentenced  to 
pay  a  fine  of  $20.  The  respondent  appealed  to  the  county  court,  and 
there  filed  a  motion  to  dismiss  the  prosecution,  on  the  claimed  ground, 
that  the  justice  had  imposed  a  larger  fine  than  he  was  authorized  by 
statute  to  impose  for  such  an  oflfense.  She  claims  that  the  justice's 
jurisdiction  in  this  respect  is  that  conferred  by  section  1666,  Eev.  Laws, 
or  the  power  to  impose  a  fine  not  exceeding  $10.  The  justice  of  the 
peace  held  that  the  offense  charged  was  that  defined  by  section  4228, 
Kev.  Laws,  or  that  of  breaking  and  disturbing  the  public  peace  by  the 
assault ;  and  that  by  section  4235,  Rev.  Laws,  he  was  empowered  to 
impose  a  fine  of  $20.  If  the  contention  of  the  respondent  is  correct, 
inasmuch  as  the  justice  had  jurisdiction  of  the  offense,  or  of  the  pro- 
cess, subject-matter  and  respondent,  it  is  not  quite  apparent  how  it  fol- 
lows that  the  prosecution  should  be  quashed  or  dismissed  because  he 
imposed  a  larger  fine  than  he  was  authorized  by  statute  to  imposa 
The  respondent  had  brought  her  case  into  the  county  court  by  appeal, 
where  that  error,  if  it  were  one,  could  be  corrected  and  only  the  law- 
ful fine  imposed.  The  fact  that  the  justice  in  a  case  in  which  confes- 
sedly he  had  jurisdiction  conmiitted  an  error  in  regard  to  the  amount 
of  the  fine  he  was  authorized  to  impose  would  not  oust  the  appellate 
court  of  jurisdiction  to  do  in  the  case  what  the  justice  was  authorized 
to  do  and  should  have  done. 

But  passing  this  point,  we  think  it  would  be  a  surprise  to  the  profes- 
sion and  contrary  to  the  almost  universal  practice,  to  hold  that  a  justice 
of  the  peace  by  virtue  of  sections  4228  and  4235  is  not  autliorized 
under  the  complaint  to  impose  a  fine  of  $20.  Every  assault  and  bat- 
tery is  not  only  a  wrong  to  the  individual  assaulted,  but  also  is  a  breach 
of  the  peace.  In  1  Bishop  Crim.  Law,  §  409,  the  learned  author 
says :  "There  iare  two  offenses  against  the  person  and  personal  se- 
curity usually  found  together  and  practically  regarded  as  one,  namely, 
assault  and  battery.  .  .  .  These  offenses  are  generally  spoken 
of  in  the  books  as  breaches  of  the  peace,  which,  in  a  qualified  sense, 
they  are,  but  more.  For  the  common  law  seems  to  hold,  that  men 
assume  toward  one  another,  in  the  contest  of  life,  unfair  ground,  and 
give  occasion  for  public  interposition,  whenever  they  wrongfully  and 
wantonly  undertake  to  exercise  upon  their  victims,  to  their  injury,  an^ 
kind  of  physical  force."  On  this  view  of  the  law,  as  well  as  the  uni- 
versal practice  in  this  State,  so  far  as  we  are  informed,  a  criminal  com- 
plaint, charging  an  assault  and  battery  with  force  and  arms,  against  the 
form  of  the  statute  and  the  peace  of  the  State,  is  charging  a  breach  of  the 
peace  inhibited  by  section  4228,  Eev.  Laws,  and  may  be  punished  by  the 
justice  of  the  peace,  before  whom  it  is  pending,  by  a  fine  not  exceeuing 
$20,  as  provided  by  section  4235,  Rev.  Laws.  This  accords  with  the  pre- 
vious decisions  of  this  court  on  this  statute.  In  State  v.  JSiggSy  22  V t. 
321,  Redfield,  J.,  in  speaking  of  this  statute,  says :  "The  offense  there 
defined  is  that  of  assault  and  battery  together  with  other  kindred  acts 
of  the  nature  named  in  the  statute  and  calculated  to  put  one  in  fear  of 
bodily  harm,  and  disturbing  that  quiet  and  repose  which  constitute  es- 
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first  conviction,  and  the  said  Fred.  Erunelle  and  Frank  Nison  are  sen- 
tenced to  pay  a  fine  of  $10  to  the  treasurer  of  the  State  of  Vermont, 
and  to  stand  committed  until  sentence  is  complied  with." 

•  J.  E.  Stcypleton  and  SteuxxH  db  WUdSj  for  respondent.  E.  W.  •/. 
Hawkinsy  State's  attorney,  and  W.  W.  Rider^  for  State. 

Taft,  J.  An  appeal  from  a  justice  of  the  peace,  in  a  prosecution  for 
selling  intoxicating  liquor,  based  on  sections  3814-16  and  3864,  Rev. 
Laws.  In  the  county  court  the  respondents  moved  to  dismiss  the  cause 
"  for  defects  apparent  upon  the  face  of  the  complaint."  The  motion 
being  denied,  the  question  comes  to  this  court  for  revision.  The 
exceptions  do  not  show  that  any  question  was  brought  to  the  attention 
of  the  county  court  upon  the  trial  below ;  or  that  any  que$tion  was 
considered  and  adjudged  by  that  court.  Neither  the  motion  nor  excep- 
tions state  the  subject  on  which  the  court  acted  in  denying  the  motion. 
The  supreme  court  revises  only  the  matters  upon  which  the  county 
court  has,  or  should  have,  acted ;  and  will  not  presume  that  it  has 
committed  any  error  not  clearly  disposed  by  the  record,  which  is  made 
up  of  the  pleadings  and  exceptions.  The  respondents  take  nothing 
by  their  exceptions  and  cause  remanded. 


Pabtoh  o;.  Spooijkb. 

January,  1885. 

Adverse  Possession  —  Charge  op  Court  —  Presumption  —  DtspoemoK — 
Practice. 

The  coart  charged  that  the  possession,  to  gain  a  good  title,  must  be  "  actual, 
continued,  visible,  notorious,  distinct  and  hostile."  The  exception  was  general. 
HfM,  no  error;  and  that  if  counsel  desired  further  explanation  of  the  terms  used, 
they  should  have  so  informed  the  court  in  the  time  of  it.  But  Rowell,  J., 
thought  the  case  showed  a  mixed  possession,  and  that  the  word  exclttsive  should 
have  been  incorporated  into  the  definition . 

It  will  not  be  presumed  that  there  was  no  evidence  to  show  that  the  plaintiffs 
possession  was  definite  in  extent ;  it  will  be  presumed  that  the  court  properly 
instructed  the  jury  as  to  what  would  interrupt  the  plaintiff's  possession;  and 
that  it  distinguished  between  acts  of  trespass  and  acts  of  possession,  etc.,  when 
it  did  not  appear  that  these  were  speciaUy  excepted  to,  and  it  did  appear  that  the 
charge  was  satisfactory  on  all  points  not  excepted  to. 

A  deposition  is  admissible  though  the  certificate  thereto  was  written  bv  the 
attorney  of  the  party  offering  it. 

Trespass  on  the  freehold.  Plea,  the  general  issue.  Trial  by  jury, 
December  term,  1884.     Verdict  for  the  plaintiff. 

The  controversy  was  as  to  the  title  and  ownership  of  about  eight 
acres  of  swamp  timber  land.  The  defendant  admittea  the  cutting  and 
removal  of  the  trees  on  the  most  of  the  land ;  but  claimed  it  was  his 
land.  Both  parties  put  in  evidence  title  deeds,  showing  title  to  a  piece 
of  land  back  through  convevances  to  a  common  owner,  one  Haight 
The  Haight  deed  in  the  plamtiff's  chain  of  title  was  dated  in  1827 ;  in 
the  defendant's,  1832. 

The  land  in  question  was  a  back  lot,  and  the  plaintiff  and  his  father 
before  him,  to  whom  Haight  conveyed  in  1827,  lived  some  six  or  eight 
miles  from  it;  and  the  defendant  lived  within  one-half  mile  of  it ;  and 
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owned  woodland  adjoining  on  the  sonth.  The  defendant  got  title  from 
his  father's  estate,  and  his  father's  title  ran  back  to  1856. 

The  description  in  the  said  Hai^ht  deeds  continued  about  the  same 
in  the  snbseqaent  deeds  respectively.  Each  party  claimed  and  pot  in 
evidence  tending  to  show  that  the  land  in  controversy  was  the  piece 
described  in  their  respective  chains  of  title  from  Haight. 

As  to  whether  the  disputed  land  was  the  piece  described  in  the  deed 
from  Haight  to  the  plaintiff's  father,  or  was  the  piece  described  in  the 
deed  from  Haight  to  Rutherford,  dated  1832,  and  from  him  to  the 
defendant's  father  in  1855,  constituted  the  leading  issue  on  the  trial. 

All  the  evidence  of  both  parties  bearing  on  this  isssue  was  similar  in 
eharacter  and  kind.  It  consisted  mainly  of  evidence  of  ancient  corners, 
marked  lines,  surveys,  declarations  of  former  owners,  and  acts  of 
occupancy,  and  claim  by  the  parties  and  their  respective  grantors. 

A  considerable  portion  oi  the  growth  on  this  land  consisted  of 
cedars,  well  adapted  for  posts,  rails  and  hop-poles.  There  was  also 
some  pine,  hemlock  and  hardwood  timber  thereon. 

Each  party  put  in  evidence,  tending  to  show  that  he  and  his  grantors 
had,  for  many  years — thirty,  forty  or  more — been  in  the  habit  of 
going  on  to  this  disputed  land  nearly  every  year  and  getting  a  load  of 
posts  or  rails,  or  a  stick  of  timber  for  some  particular  use ;  and  in  some 
instances  something  more  in  amount  of  wood  or  timb^. 

The  acts  of  occupancy  shown  upon  both  sides  were  very  similar ; 
and  the  testimony  tended  to  show  they  were  about  alike  in  frequency 
and  during  the  same  time,  except  as  herein  stated.  There  was  no  pos- 
itive testimony  tending  to  show  that  either  party  knew  of  any  occu- 
pancy by  the  other  or  claim  of  ownership  until  recently.  This  stood 
upon  inference  from  the  acts  themselves,  and  the  circumstances.  Nei- 
ther was  there  any  claim  that  the  said  two  Ilaight  deeds  described  or 
covered  the  same  piece  of  land.  The  defendant  did  not  claim  all  the 
disputed  land ;  but  claimed  the  most  of  it.  And  another  form  of  stat- 
ing the  controversy  would  be,  that  it  was  as  to  the  true  location  of  the 
defendant's  north  line,  he  being  the  adjoining  owner  on  the  south. 

Each  party  also  claimed  that  even  ii  he  failed  to  show  record  title, 
he  had  established  a  good  possessory  title. 

The  claims  on  this  point  were  identical,  and  were  based,  as  before 
indicated,  on  about  the  same  character,  kind  and  extent  of  occupancy, 
except  that  the  testimony  of  tlie  defendant  tended  to  show  such  Eujts  of 
occupancy  somewhat  further  back  than  the  testimonv  of  the  plaintiff 
tended  to  show  his  acts.  But  the  testimony  on  both  sides  tended  to 
show  back  much  more  than  fifteen  years  before  this  suit  was  brought. 

The  theory  of  each  party  was,  that  the  other  party  had  mistaken  the 
location  of  the  land  conveyed  to  him. 

The  testimony  as  to  acts  of  occupancy  was  such  as  to  leave  some 
ground  for  argument  as  to  whether  they  were  on  this  particular  piece 
of  land.  This  was  especially  true  as  to  the  alleged  acts  of  the  defend- 
ant, as  he  owned  similar  land  adjoining  on  which  he  was  performing 
similar  acts,  and  there  was  nothing  to  mark  any  division  line  with  such 
distinctness  as  to  attract  attention  to  a  casual  observer. 

The  plaintiff  had  owned  no  adjoining  land. 
Vol.  n.— 47 
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The  court  charged  the  jury  upon  all  the  points  made  by  the  evidence 
and  suggested  by  counsel,  in  a  manner  to  which  no  exception  was 
taken,  except  to  the  part  of  the  charge  as  follows : 

**Both  parties  make  the^rae  claim  of  possessory  title.  That  is, 
they  each  say  that  if  their  respective  deeds  do  not  cover  this  disputed 
land,  yet  they  each  claim  to  have  been  in  such  possession  of  the  dis- 
puted land  as  to  £(ain  a,  good  title  by  adverse  possession. 

"  A  person  although  ne  has  no  deed  or  instrument  to  show  color  of 
title,  yet  may  gain  good  title  by  adverse  possession,  but  his  adverse 
possession  must  continue  for  fifteen  years.  In  other  words,  in  order  to 
constitute  title  by  adverse  possession  in  the  absence  of  any  deed .  or 
other  instrument  showing  color  of  title,  the  possession  must  be  actual, 
continued,  visible,  notorious,  distinct,  and  hostile  for  the  full  period  of 
fifteen  years. 

"  The  plaintifE  says  that  if  you  should  find  he  has  no  deed  of  the  dis- 

Suted  land,  then  he  has  gamed  title  by  such  possession  as  I  have 
escribed.  The  defendant  says  exactly  the  same  on  his  part.  Suppose 
you  should  find  the  plaintiflE  has  no  title  by  deed,  to  the  disputed  land, 
on  the  ground  just  alluded  to,  that  he  has  mistaken  the  location  of  his 
land  as  described  in  his  deed,  then  has  the  plaintiff  and  his  grantors 
since  1827,  when  Haight  deeded  to  Dr.  Partcn,  been  in  the  actual,  con- 
tinued, visible,  notorious,  distinct,  and  hostile  possession  for  fifteen 
years?  On  this  point  you  are  to  regard  the  cnaracter  of  this  little 
swamp  lot,  the  use  it  was  put  to,  the  kind  of  acts  done  on  it.     The 

Slaintiff  does  not  claim  to  haye  done  much  on  it  at  any  one  time ;  but 
oes  claim  to  have  gone  on  from  year  to  year,  nearly  every  year,  and 
got  a  load  of  rails,  posts,  or  something  of  the  kind.  Go  bacK  in  your 
minds  and  see  just  how  these  parties  were  situated,  just  how  the  land  w^as 
situated,  what  use  it  was  put  to,  and  capable  of ;  how  the  parties  regarded 
it.  Look  at  it  as  it  was  oefore  this  hop  business  gave  such  impulse  to 
this  kind  of  property.  Looking  at  this  matter  as  indicated,  tnen  say 
whether  the  plaintiffs  acts  of  possession  were  notorious,  distinct  and 
visible. 

"  Plaintiff  was  not  obliged  to  be  there  every  day,  or  even  every  year, 
in  order  to  make  his  possession  continuous.  But  were  they,  the  acts,  of 
such  character  under  the  rules  I  have  stated  as  to  create  a  possessory 
title  as  against  the  actual  title?  because  we  are  now  assuming  that  you 
first  find  that  the  defendant  has  the  actual  title.  The  plaintiffs  evi- 
dence tends  to  show  his  acts  of  possession  were  frequent  enough  to 
make  it  continuous  ;  but  that  is  for  you  to  say.  I  apprehend  the  more 
difficult  question  on  this  branch  of  the  case  is,  whether  the  acts  were 
such  in  other  respects  under  the  circumstances,  as  the  rule  requires  to 
create  a  possessory  title. 

"If  you  should  find  they  were,  then  on  the  theory  now  assumed, 
that  the  actual  title  by  deed  was  and  is  in  the  defendant,  if  you  find 
these  came  up  to  the  requirements  of  the  rule,  then  the  plaintiff  could 
only  gain  title  by  possession  to  the  extent  of  his  actual  possession.  That 
is,  if  plaintiff  and  his  grantors  only  went  on,  got  stuff  off  from  ten  rode 
square,  he  would  acquire  title  only  to  that  extent,  provided  you  find 
defendant  had  taken  possession  under  his  deed,  as  his  evidence  tends  to 
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show.  If  defendant  had  a  deed,  and  took  posseesion  under  it,  the 
plaintiff  eonld  not  gain  possessory  title  as  against  it,  only  to  the  extent 
tliat  he  went  into  actual  occupation  and  possession  under  claim  of  right. 

''  We  have  on  this  point  assumed  that  you  find  that  llie  defendant 
had  and  has  the  record  title ;  but  now  change  this  right  round,  and 
suppose  you  find  the  plaintiff  has  the  record  title  to  this  land  ;  then 
nnder  the  defendant's  claim  of  a  possessory  title,  you  will  apply  just 
the  same  rules  as  to  him  that  I  have  stated  as  to  the  plaintiff. 

**The  defendant's  testimony  tends  to  show  his  acts  were  just  about 
the  same,  and  of  the  same  frequency,  as  the  acts  of  the  plaintiff  were. 
When  he  wanted  a  few  posts  or  rails,  or  something  of  the  kind,  he  says 
he  went  there  and  j^^ot  them.  It  was  handy,  road  to  it,  owned  adjoin- 
ing land  south.  He  apparently  supposed  he  owned  this  land,  as  the 
plaintiff  supposed  he  owned  it.  The  parties  lived  several  miles  apart. 
"  Applying  the  same  rules,  as  I  stated  as  to  the  plaintiff,  do  you  find 
that  the  defendant  acuuired  a  good  possessory  title,  as  against  the  plain- 
tiff's deed  I  If  he  did,  then  it  would  be  limited  to  his  actual  possession 
jnst  as  I  stated  as  to  the  plaintiff." 

It  was  conceded  that  tne  certificate  to  the  deposition  was  written  by 
the  plaintiff's  attorney  instead  of  the  magistrate  who  took  and  wrote 
the  deposition. 

W.  W.  aider  and  W.  C.  DurUoh^  for  defendant.  A,  F.  Spauldmg^ 
for  plaintiff. 

RowELL,  J.  Lawrence's  deposition  was  properly  admitted.  No 
reason  can  be  given  why  an  agent  or  attorney,  or  a  person  interested  in 
a  cause,  should  be  prohibited  from  writing  the  certificate  and  caption  of 
a  deposition  to  be  used  in  such  cause ;  but  good  reason  exists  why  they 
shooid  not  be  allowed  to  indite  and  draw  up  the  story  itself,  and  give 
it  form  and  dress ;  and  this,  and  this  only,  is  what  the  statute  intends 
to  prohibit.     MouUon  v.  HaU^  27  Vt.  233. 

The  defendant  took  a  general  exception  to  that  part  of  the  charge 
detailed,  without  pointing  out  any  specific  objections  thereto.  It  is  now 
objected  that  the  case  disclosed  a  mixed  possession  of  the  parties,  and 
that,  therefore,  the  court  was  called  upon  to  direct  the  attention  of  the 
jury  to  that  feature  of  the  case,  and  to  tell  them  that  the  plaintiff's 
possession  must  have  been  exdusivey  and  what  would  amount  to  an 
interruption  of  it,  and  that,  if  they  found  that  both  parties  were  in 
possession  of  the  same  land  at  the  same  time,  claiming  adversely,  the 
<ioctnne  of  adverse  possession  would  not  apply.  It  is  also  objected 
that  the  court  failed  to  distinguish  between  acts  of  trespass  and  acts  of 
possession,  and  to  instruct  the  jury  that  the  acts  of  possession  must 
have  been  such  as  to  indicate  that  there  was  an  adverse  claimant  who 
purposed  to  keep  out  the  true  owner;  and  that  there  was  no  evidence 
that  plaintiff's  possession  was  definite  in  extent,  without  which  he  could 
not  recover  on  the  ground  of  adverse  possession. 

The  objection  first;  named  is  the  one  most  urged  and  relied  upon. 

It  is  ditficult  to  lay  down  a  precise  rule  by  which  to  determine  in  all 
cases  the  character  of  that  adverse  possession  necessary  to  confer  title. 
Mr.  Angell  says  that  perhaps  the  clearest  and  most  comprehensive  rule 
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is,  that  it  must  be  an  actual,  a  visible,  and  an  exclosive  appropriation 
of  land,  commenced  and  continued  under  a  claim  of  right.  Ang, 
Lim.,  §  390.  In  Hawks  v.  Senseman^  6  S.  &  E.  21,  Mr.  Justice  Dunoan 
defines  it  to  be  an  actual  and  a  continued,  visible,  notorious,  distinct,, 
and  hostile  possession;  and  the  American  editors  of  Smith's  Leading 
Cases  —  vol.  2,  [p.  *561]  —  say  that  this  is  a  singularly  accurate  and 
complete  definition;  and  this  is  the  definition  adopted  by  the  court 
below,  and  it  is  probably  as  good  and  as  comprehensive  a  definition  as 
can  well  be  given,  though  I  for  one  would  incorporate  into  it  the  word 
exdusivey  believing  that  it  would  extend  the  legal  scope  of  it,  and  make 
it  more  applicable  to  cases  tending  to  show  a  mixed  possessiony  as  I 
think  this  case  does.  But  my  brethren  all  differ  with  me  on  this  point,, 
and  think  this  is  not  a  case  of  mixed  possession,  but  that  the  fair  infer- 
ence from  the  exceptions  is  that  each  party  possessed  different  parts  of 
the  lot ;  and  that  if  this  were  not  so,  the  charge  conveyed  the  idea  of 
exclusiveness  with  sufficient  certainty,  and  was  couched  in  apt  legal 
language,  and  that  if  counsel  desired  a  more  full  explanation  and  am- 
plification of  the  terms  used,  thev  should  have  informed  the  court  so 
m  the  time  of  it. 

As  to  the  objections  that  the  court  did  not  instruct  the  jury  what 
would  interrupt  the  plaintiff's  possession,  and  failed  to  distinguish 
between  acts  of  trespass  and  acts  of  possession,  and  to  explain  what  the 
acts  of  possession  must  have  indicated  as  to  an  adverse  claimant  and 
his  purpose,  it  is  sufficient  to  say,  especially  as  it  appears  that  on  all 
points  not  excepted  to,  the  court  charged  fully  and  satisfactorily,  that 
it  must  be  presumed  that  the  court  charged  correctly  on  all  these 
points. 

The  objection  that  there  was  no  evidence  to  show  that  plaintiff's 
possession  was  definite  in  extent  has  no  force,  for  the  case  does  not 
show  the  absence  of  such  evidence,  and  its  absence  cannot  be  presumed. 

Judgment  afiirmed. 


SUPREME  JUDICIAL   COURT  OF  MASSACHUSETTS. 


Woodward  v.  Ham. 

October  21,  1885. 

Chattel  Mortgage  —  Attachment  —  Levy  —  Notice  of  Lien  —  Specification 
op  Articles  —  Foreclosure. 

Mortgaged  persoDal  property  is  subject  to  attachment,  upon  condition  that  the 
party  attaching  shall  pay,  or  tender  to  the  mortgagee  the  sum  due  on  the  mort- 
gage, within  ten  days  after  demand.  The  demand  must  be  in  writing  and  state 
a  just  and  true  account  of  the  debt  or  demand  for  which  the  property  is  liable 
to  him. 

Such  a  demand  necessarily  involves,  in  some  intelligible  form,  a  designation 
of  the  property  which  the  mortgagee  claims  to  be  subject  to  his  incumbrance, 
and  a  failure  to  make  such  specification  as  to  any  article  povered  by  the  mortgage 
renders  the  notice  insufficient  as  to  such  article. 

Where,  after  notice,  the  property  specified  is  returned  to  the  mortgagor,  having 
been  receipted  for,  the  mortgagee  is  restored  to  his  rights  and  may  proceed  and 
■  foreclose.  The  officer  cannot  thereafter  retake  it  or  levy  execution  against  the 
mortgagor  thereon. 
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on  of  replevin  to  recover  possession  of  one  horse,  one  hames 
Lckboard  wagon,  and  one  frame  shop  building.  At  the  trial  i 
perior  court  it  appeared  that  the  property  was  duly  attached  t 
lendant,  a  deputy  sheriff,  May  21,  1883,  on  a  writ  in  favor  < 
Labeg  and  against  Charles  H.  White.  In  due  course  of  tin 
3nt  was  entered  in  said  action  in  favor  of  the  plaintiff  therei] 
1  execution  issuing  on  said  judgment  was  delivered  to  th 
ant,  who  levied  the  same  on  said  cnattels,  and  was  proceeding  1 
m,  when  they  were  taken  from  him  by  the  writ  herein  ;  all  sai 
3,  except  the  shop  building,  had  within  four  days  after  sai 
aent,  been  delivered  by  this  defendant  to  certain  receiptors,  wb 
vered  them  to  said  Charles  H.  White.  At  the  time  of  sai 
lent,  this  plaintiff  held  a  mortgage  on  all  said  chattels,  given  b 
?^hite,  ana  duly  recorded,  ana  after  the  said  attachment  tl: 
BE  duly  served  a  demand,  of  which  the  following  is  a  copy : 

South  Hadley  Falls,  JUay  24,  1883. 
I.  G.  Ham,  a  deputy  sheriff  of  Hampshire  county: 
—  I  hereby  demand  of  you  the  sum  of  $250,  with  interei 
I,  from  April  25,  1881,  which  is  the  amount  now  due  to  me  o 
^age  given  to  me  by  Charles  H.  White,  dated  April  25,  188: 
corded  with  records  of  the  town  of  South  Hadley,  in  the  tow 
office,  in  book  number  7,  page  877,  which  mortgage  covei 
rse,  wagon  and  harness  now  neld  by  you  on  attachment,  as  tb 
iy  of  the  said  Charles  H.  White. 

en  0.  Woodward,  the  defendant,  did  not  pay  thd. plaintiff  an 
the  principal  and  interest  so  demanded,  and  tnereaiter,  on  Jun 
13,  the  plaintiff  duly  served  and  recorded  notice  of  intention  t 
se  said  mortgage,  and  no  payment  or  tender  of  the  amount  dc 
said  mortgage  was  made  within  the  statutory  time  thereafte 
f endant  asked  the  court  to  rule,  among  other  things,  that  as  th 
i  made  by  the  plaintiff  on  defendant  does  not  allege  that  th 
iiildings  attached  by  the  defendant  were  covered  by  the  plaintiff 
ge,  the  defendant  is  entitled  to  judgment  for  the  return  of  sai 
g.  The  court  refused  so  to  rule,  and  gave  judgment  for  th 
f,  and  the  defendant  excepted. 

^  G.  Sarnmondj  for  plaintiff.  S.  0.  Dwight^  for  defendant. 
ENS,  J.  The  only  question  which  the  defendant  seeks  to  preser 
exceptions  is,  whether  the  demand  made  by  the  plaintiff,  wh 
B  mortgagee  of  property  attached  by  the  defendant,  as  a  deput 
was  defective  and  insufficient  to  defeat  such  attachment,  as  fa 
tain  frame  shop  building  was  concerned. 
;gaged  personal  property  pf  a  debtor  is  subject  to  attachment 
le  condition  that  the  party  making  the  same  shall  within  te 
ly  or  tender  to  the  mortgagee  the  sum  for  which  it  is  liabh 
le  same  is  demanded.  The  mortgagee,  when  demanding  paj 
f  the  money  due  him,  is  "  to  state  in  writing  a  just  and  tru 
;  of  the  debt  or  demand  for  which  the  property  is  liable  t 
ind  failure  to  pay  within  ten  days  vacates  the  attachment.  Pul 
hap.  161,  §§  74-75.      Such  a  demand  necessarily  involves  i 
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some  intelligible  form  a  designation  of  the  property  which  the  mort- 
gagee claims  to  be  subject  to  his  incumbrance,  as  by  an  enumeration  of 
Sie  articles,  a  statement  that  it  is  all  the  personal  property  attached,  or 
some  specified  portions  thereof,  then  in  the  hands  of  an  officer.  It 
may  be  that  a  reference  to  the  mortgage  itself,  if  upon  the  pubhc  rec- 
ords, for  the  enumeration  of  the  articles  claimed,  would  be  sufficient. 
Moriarty  v.  Lovejoy^  23  Pick.  321 ;  Harding  v.  Cdbum^  12  Mete.  333, 
340.  But  the  demand,  made  by  the  mortgagee,  does  not  refer  to  his 
mortgage  for  an  enumeration  oi  the  articles  claimed  by  him  as  subject 
to  the  attachment.  It  refers  to  it  only  to  show  that  it  covers  the  horse, 
w^on  and  harness  attached. 

The  articles  specified  having  been  returned  to  the  mortgagor,  the 
day  after  the  demand  by  the  receiptors,  to  whom  the  sheriff  released 
them,  the  mortgagee  was  restored  to  his  rights  and  was  enabled  fuUy 
to  foreclose  his  mortgage  thereon.  The  defendant  could  not  there- 
after retake  them  or  levy  execution  against  the  mortgagor  thereon, 
Robinson  v.  Mansfield^  13  Pick.  142.  But,  as  the  plamtifPs  demand 
was  not  sufficient  to  vacate  the  attachment  of  the  building,  which  both 
parties  concede  to  be  personal  property,  the  foreclosure  of  the  mort- 
gage thereon,  however  effective  as  against  the  mortgagor,  could  not 
change  the  defendant's  right  to  this  property.  Wing  v.  Bishop^  ^ 
Gray,  223.  In  replevin,  when  part  of  the  goods  replevied  are  found 
to  belong  to  the  plaintiff'  and  part  to  the  defendant,  judgment  is  ren- 
dered for  each  accordingly. 

Exceptions  sustained. 

Wright  v.  Dbesbel. 

October  21,  1886. 

SsABCH  Warrant  —  Return — Jurisdiction  —  Recbivino  Stolen  Property  — 
EzECUTiNO  Warrant  on  Sunday. 

When  it  is  alleged  in  a  warrant  that  nx)d8  are  concealed  in  '*  the  hoose  of  E. 
D."  prima  facie  the  words  mean  the  house  occupied  by  E.  D.,  not  the  house 
owned  by  him;  and  no  sound  distinction  exists  between  tnis  language  and  "  the 
dwelling-house  of  E.  D." 

A  warrant  may  be  made  returnable  before  the  magistrate  who  issued  it,  or 
some  other  magistrate  or  court  having  cognizance  of  the  case. 

Receiving  stolen  property  brought  from  another  county  creates  an  offense  in 
the  county  where  it  is  received. 

The  execution  of  a  search  warrant  on  Sunday  is  vaUd. 

J.  C.  Hammond^  for  plaintiff.  WiUiarrh  H.  Brooks^  for  defendant* 
HoLMES;  J.  This  is  an  action  of  tort  for  assault  and  battery.  The 
defendant  pleaded  soil  aaaa/ult  demesne.  At  the  trial  it  appealed  that 
the  plaintiff  was  a  deputy  sheriff  of  th6  county  of  Hampshire;  that 
he  came  to  the  defendant's  house  at  about  three  o'clock  Sunday  morn- 
ing, exhibited  a  search  warrant,  entered  the  house  peaceably,  searched 
it,  and  found  there  part  of  the  property  described  in  the  warrant.  lie 
^so  searched  a  shed  and  corn-bam  connected  with  the  house  and  the 
bam.  While  in  the  house  he  attempted  to  arrest  the  defendant,  who 
resisted  with  force.  The  defendant  contended  and  the  court  ruled 
that  the  warrant  was  insufficient  in  law,  and  that,  upon  the  warrant 
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5  evidence,  the  plaintiff  could  not  iustify  bis  attempt  to  arrest 
mdant,  and  the  defendant  was  justified  in  resisting  with  reason- 
rce.  We  are  of  opinion  that  the  warrant  was  sufficient  and 
>  plaintiff  did  not  exceed  the  authority  conferred  by  it. 
cnief  objection  to  the  warrant  is  that  it  contains  no  proper 
;ion  of  the  place  to  be  searched.  The  warrant  was  attaciied  to 
iplaint — Coinm,  v.  Dana^  2  Mete.  329,  336  —  and  directed  the 
o  enter  "  the  house  and  premises  mentioned  in  the  above  cora- 
The  language  of  the  complaint  is  "  the  house  and  premises 
J  Dressel,  of  Gran  by,  in  said  county  of  Hampshire,"  the  whole 
losely  jsirailar  to  the  warrant,  which  was  held  good  in  Stone  v. 
5  Mete.  y8. 

s  argued  that  the  words  "  of  Granby  in  said  county  of  Hamp- 
must  be  referred  to  Elias  Dressel,  and  not  to  the  house,  and  so 
igree  with  the  defendant.  Then  it  was  said  that,  although  it 
d  that  Elias  Dressel  was  the  only  man  of  his  name  in  Granby, 
h  owned  and  occupied  the  house  searched,  and  owned  no  other 
lere,  or,  it  seemed  to  be  assumed,  in  the  county,  he  might  own 
in  other  counties,  to  which  the  warrant  would  equally  apply, 
think  according  to  the  common  use  of  language,  in  this  State, 
when  a  man  is  commanded  to  enter,  or  it  is  alleged  that  goods 
cealed  in  "  the  house  of  E.  D.,  of  Granby,"  prima  facie 
ds  mean  the  house  "  occupied  by  E.  D.,  not  the  ^ouse  owned 
and  that  no  sound  distinction  exists  between  this  language  and 
svelling-house  of  E.  D.,"  etc.,  as  to  which  the  law  is  settled. 
da  V.  Boynton,  3  Allen,  310;  HuTYhes  v.  Tdher^  1  R.  I.  464, 

lias  Dressel  is  described  as  of  Granby,  that  is,  as  residing  there, 
warrant  means  the  dwelling-house  occupied  by  him,  the  house, 
ae,  must  be  in  Granby,  and  the  place  is  properly  described, 
rds  "  and  premises  "  plainly  refer  only  to  the  premises  used  and 
i  in  connection  with  the  house. 

s  further  objected  that  the  warrant  was  void  because  made 
Je  before  the  district  court  which  issued  it,  and  as  the  com- 
lleges  that  the  goods  were  stolen  in  the  county  of  Hampden, 
uggested  that  the  district  court  did  not  have  "  cognizance  of  the 
ition  of  the  case,"  within  Pub.  Stat.,  chap.  212,  §§  3,  4.  We 
eason  to  suppose  that  the  language  was  intended  to  do  any 
lore  than  abridge  the  words  of  Gen.  Stat.,  chap.  170,  §3; 
at.,  chap.  142,  §  3,  which  are  "  before  the  magistrate  who 
he  warrant,  or  some  other  magistrate  or  court  having  co^^ni- 
:  the  case."  Pratt  v.  Street  ComrrCra^  139  Mass.  ;  1  East. 
124  ;  Woodward  v.  Spurr^  138  Mass.  592,  693  ;  Hittinger  v. 
139  id.  17,  19. 
over,  if  the  thief  brought  the  goods  into  Hampshire,  or  if 
roperty  was  received  in  this  county,  there  was  an  offense  in 
lire.  Uomm.  v.  WhiU,  123  Mass.  430 ;  S.  C,  125  Am.  Rep.  116. 
re  no  doubt  the  warrant  was  properly  made  returnable  before 
•t  from  which  it  issued.  Stone  v.  Dana^  ubi  supra, 
8  unnecessary  for  the  warrant  to  set  forth  that  the  court  was 
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satisfied  that  there  was  "reasouable  canse"  for 
belief  that  the  goods  were  concealed  in  Dressel's 
Stat.,  chap.  212,  §  1 ;  or  that  there  was  "satisfactc 
to  justify  a  warrant  to  search  in  the  night-time  un 
Holland  v.  Seagra^oe,  11  Gray,  207.  The  executi 
on  Sunday  was  valid.  The  prohibition  of  Pub.  S 
only  extends  to  civil  process.  Pub.  Stat.,  chap.  2 
V.  Richardsony  13  Gray,  454,  456 ;  Pearoe  v.  AM 
347 ;  Johnson  v.  Day^  17  Pick.  106,  109.  • 
Exceptions  sustained. 


CoMMONWBALTH  V.  MoBBisoN,  Claim 

October  22,  1885. 
Sbarch  Wakrant — Description   of  Premises — Adjoin 

BUIIiDENaS. 

The  complaint  and  search  warrant  described  the  premi 
foUows  :  "  A  certain  baildinff,  the  cellar  under  the  same, 
within  the  curtilage  thereof,  situate  on  the  south-west 
Beacon  streets,  so  called,  in  said  Clinton,  and  occnpie 
Magnire  as  a  store,  dwelling-house  and  place  of  common 
HMy  that  they  did  not  cover  an  adjoining  buildiilg  com 
the  comer  of  Grove  and  Beacon  streets  by  a  covered  pi 
could  not  be  held  by  legal  intendment  and  from  its  nature 
out-building  thereto. 


I 


Complaint  under  chapter  100,  section  30  of  tl 
raying  for  a  search  warrant  to  search  premises  i 
►y  Patrick  H.  Morrison,  for  the  alleg^  illegal  i 
liquors  and  for  the  forfeiture  of  saia  liquors.  1 
superior  court  the  jury  found  that  liquors  were  ke 
in  violation  of  law.  Exceptions  were  alleged  by  hii 
presiding  judge. 

E.  J.  Sherman^  attorney-general,  for  Commonwc 
ran  and  JS.  Pa/rkeTy  for  claimant. 

D EVENS,  J.  The  complaint  and  warrant  described 
searched  as  "  a  certain  building,  the  cellar  under  the 
buildings  within  the  curtilage  thereof,  situate  on  th< 
of  Grove  and  Beacon  streets,  so  called,  in  said  Cli 
by  said  Patrick  II.  Maguire  as  a  store,  dwelling-! 
common  resort  kept  therein."  The  premises  acti 
sisted  of  a  basement  under  a  building  at  the  co 
Beacon  street;?,  a  covered  passage-way,  by  which  a 
basement  under  another  buildmg,  and  the  latter 
buildings  were  conveniently  known  at  the  trial  as  A 
in  the  basement  of  the  latter  that  the  liquors  claimc 

It  was  ruled  at  the  trial  that  "the  complaint  a 
both  of  said  buildings."  The  correctness  of  this 
the  inquiry  whetlior  these  buildings  could  be  held 
and  identified,  each  with  tlie  other,  as  legally  to  coi 
whether  the  building  called  B.  could   be  held,  by 
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[»  nature,  Bitnation  and  ase,  as  an  ont-bnilding  to  A.  The  bnild 
..  and  B.  had  each  distinct  access  to  their  basements  from  Beaco 
The  upper  portion  of  each  were  approached  from  Grov 
)n  a  level,  by  reason  of  the  diflferent  graae  of  this  street,  whicl 
jher  than  that  of  Beacon  street.  The  building  A.  was  approaches 
f  therefrom,  while   B.  was  approached  therefrom  by  passiuj 

the  south  end  of  A. 

stories  of  each  building  above  the  basement  were  occupied  b, 

tenants,  other  than  the  occupant  of  the  basement.  There  wa 
niug  wall,  about  eight  feet  from  Beacon  street,  in  the  spac 
in  tne  two  buildings,  extending  from  one  to  the  other,  wkicl 
ted  the  land  on  the  Grove  street  side.  A  passage-way,  one  sid 
ch  was  formed  by  this  wall,  the  other  side  ana  roof  of  whicl 
ade  of  rough  boards,  and  which  also  was  provided  with  ai 
30  on  Beacon  street,  extended  from  A.  to  B.     With  the  distinc 

of  access,  use,  and  construction  described,  the  fact  that  the 
onnected  by  this  passage-way  would  not  make  of  them  the  sam 
ig,  so  that  fe.  could  be  held  to  be  the  building  described  as  a 
ner  of  Grove  and  Beacon  street.  Nor  could  it  be  held  to  be  '*  a: 
ilding  within  the  curtilage  thereof."  Commonwealth  v.  Barney 
b.  480.^ 

re  was  in  this  case  no  common  inclosure  within  which  the  tw 
igs  stood,  nor  was  the  building  itself  of  that  class  ordinarib 
tood  as  an  out-building,  which  is  one  that  from  its  character  i 
used  in  connection  with  the  m^in  building  and  may  thus  b 
►  be  a  parcel  thereof,  even  if  not  immediately  attached  thereto 

bams,  shed,  wood,  and  store-houses  belongmg  to  a  dwelling 
In  all  res])ect8  adapted  for  independent  use,  and  actually  thu 
xcept  so  far  as  the  basement  was  concerned,  the  building  IJ.  wa 
de,  nor  could  it  properly  be  described  as  an  out-building,  becaus 
h  passage-way,  temporary  in  its  structure,  aflEorded  access  to  i 
L.  The  instruction  t)f  the  learned  judge  was  on  this  point,  there 
rroneous. 
options  sustained. 


Hastings  v.  Lovkjoy. 

October  23,  1885. 

-Oral  Aor&emsnt  to  Vary —  Sealed  Instrument  —  CoNsroERATiON. 
^liile  it  is  a  rule  of  law  that  a  creditor  cannot  bind  himself  by  a  simple  agree 
t  to  accept  a  smaller  amount  than  an  ascertained  existing  debt,  when  sue) 
lement  is  without  consideration,  yet  if  there  is  such  a  consideration  as  the  lai 
take  notice  of,  the  courts  will  not  inquire  into  its  adequacy, 
rdinarily  a  written  contract,  before  breach,  may  be  varied  by  a  subsequeu 
agreement,  made  on  a  sufficient  consideration  to  be  observed  in  the  future 
the  tendency  of  judical  decisions  in  this  respect  has  been  to  apply  the  sam 
to  sealed  instruments  as  to  simple  contracts. 

;ract  against  the  defendant,  as  surviving  partner  of  the  firm  o 
-joy  &  Co.,  to  recover  a  balance  of  rent  reserved  under  a  writ 
30  under  seal  of  certain  premises  for  the  term  of  ten  years  f ron 
J4,  1873,  at  an  annual  rental  of  $12,500,  payable  quarterly  oi 
^OL,  n.— 48 
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the  24th  days  of  March,  June,  September  and  December  in  each  year, 
respectively.  The  only  question  in  the  case  related  to  the  four  years 
from  December  24,  1876,  to  December  24,  1880,  inclusive,  the  plain- 
tiffs claiming  to  recover  an  alleged  balance  due  for  these  years,  and  tlie 
defendant  claiming  that  the  plaintiffs  had  been  fully  paid  all  rent 
due  during  said  four  years.  At  the  trial  the  defendant  testified  as 
follows : 

The  premises  were  occupied  by  him  for  the  sale  of  carpets,  in  which 
business  he  was  engaged.  In  the  fall  of  1876,  business  having  been 
dull  and  for  a  time  having  been  conducted  at  a  loss,  he  sought  the 
plaintiffs  and  represented  to  them  that  his  business  was  unprofitable, 
that  he  was  unable  to  pay  the  full  i*ental  of  the  premises,  and  stated  ta 
them  that  he  should  fail  in  business  unless  the  rental  was  reduced. 

The  plaintiffs  thereupon  verbally  agreed  to  reduce  the  rental  for  the  * 
term  oi  one  year,  beginning  with  December  24,  1876  (the  commence- 
ment of  a  quarter  under  the  lease),  by  the  sum  of  $2,000,  so  that  the 
same  should  be  $10,500  per  annum  for  that  year.  This  reduced  rent 
the  defendant  paid,  when  or  after  it  became  payable  during  that  year, 
by  negotiable  checks,  and  the  plaintiffs  received  the  same  without 
objection  and  gave  receipts  for  the  same  each  quarter«in  the  manner 
following : 
*'  $3125.  Boston,  April  2,  1877. 

"  Received  of  J.  Lovejoy  &  Sons  three  thousand  one  hundred  and 
twenty -five  dollars  in  full  for  rent  store  178  and  179  Tremont  street  ta 
March  24. 

"P.  J.  &  B.  E.  Hastinos." 

At  each  quarterly  payment  the  sum  of  $2,625  only  was  paid  by  the 
defendant,  according  to  said  verbal  agreement. 

In  the  fall  of  1877,  the  defendant  was  desirous  of  taking  a  partner 
into  the  firm  and  putting  in  more  capital,  and  informed  the  plaintiffs 
that  business  was  still  dull  and  he  was  still  uyable  to  pay  the  full  rental 
of  the  premises,  and  that  he  should  be  obliged  to  fail  unless  the  rent 
was  reduced  for  the  ensuing  three  years.  The  defendant  also  offered 
to  prove  that  he  said  to  the  plaintins  that  if  the  rent  should  be  reduced 
by  the  sum  of  $2,500  per  annum  he  would  take  in  a  partner  for  the 
ensuing  three  years,  and  would  borrow  the  sum  of  $40,000  and  put  the 
same  into  the  business.  The  defendant  testified  that  the  plaintiffs 
thereupon  agreed  to  reduce  the  rent  for  the  three  years  commencing 
December  24,  1877,  by  the  sum  of  $2,500  per  annum,  so  that  the  same 
should  be  $10,000  per  annum  for  those  years. 

The  defendant  offered  to  prove  that  he  thereupon  admitted  said 
partner  and  raised  said  sum  of  $40,000  and  put  it  into  the  business, 
and  testified  that  he  paid  this  reduced  rental,  when  or  after  it  became 
payable,  for  the  quarter  ending  March  24,  1878,  by  his  negotiable 
check,  and  the  plaintiffs  gave  him  the  following  receipt  therefor : 

''  $3,125.  Boston,  April  1,  1878. 

"  Received  of  J.  Lovejoy  &  Sons  thirty-one  hundred  and  twenty- 
five  dollars  in  full  to  March  24  of  rental  178  and  179  Tremont  street^ 
as  per  lease.  "  P.  J.  &  B.  E.  Haotino&" 
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But  no  receipt  in  full  was  ever  given  thereafter.  No  evidence  was 
offered  that  the  plaintiff  ever  agreed  to  accept  the  new  partner  or  the 
new  iirm  as  a  tenant,  or  claims  to  hold  for  the  rent  any  persons  except 
those  who  executed  the  lease. 

The  defendant  paid  the  reduced  rental  only  (no  demand  being  made 
for  the  full  rent,  reserved  under  the  lease),  until  on  or  about  Octobe- 
1, 1880,  when  the  plaintiffs  claimed  that  the  defendant  should  pay  full 
rent  for  the  year  1880,  and  presented  a  bill  for  the  same.  After 
December  24,  1880,  the  defendant  resumed  the  payment  of  the  full 
rental  reserved  in  the  lease.  The  lease  expired  June  24,  1883,  and  the 
defendant  thereupon  surrendered  the  premises. 

The  plaintiffs  in  April,  1883,  brought  this  suit  for  the  balance  of 
rent  alleged  to  be  due.  The  presiding  judge  ruled,  against  the  objec- 
tions of  the  defendant,  that  the  evidence  and  offer  of  evidence,  if 
received,  if  believed  by  the  jury,  would  not  authorize  it  to  find  that 
the  plaintiffs  were  not  entitled  to  the  balance  of  rental  during  these  four 

Girs,  being  the  difference  between  the  rent  paid  by  virtue  of  the  ver- 
agreement  and  the  rent  reserved  in  the  lease,  viz.,  the  sum  of  $2,000 
for  the  first  year  and  the  sum  of  $2,500  for  each  of  the  other  three 
years ;  and  the  defendant  stating  that  he  had  no  other  defense  to  the 
action,  the  prrfsidinff  judge  directed  the  jurv  to  render  a  verdict  for  the 
plaintiffs  for  the  full  amount  claimed,  and  reserved  the  case  for  the 
consideration  and  determination  of  the  full  court. 

C.  Allen,  J.  While  recognizing  and  giving  effect  to  the  rule  of 
law,  that  a  cTeditor  cannot  bind  himself  oy  a  simple  agreement  to 
accept  a  smaller  sum,  in  lieu  of  an  ascertained  existing  debt,  of  a 
larger  amount,  because  such  agreement  is  without  consideration,  courts 
have  nevertheless  often  declared  that  the  rule  is  not  to  be  extended 
beyond  its  precise  import,  and  especially  if  a  consideration  for  such 
agreement  is  found  to  exist,  of  which  the  law  can  take  notice,  that 
courts  will  not  inquire  into  its  adequacy.  Langdon  v.  Langdon^  ^ 
Gray,  189 ;  Brooks  v.  White^  2  Mete.  283 ;  Simmons  v.  Ahny^  103  Mass. 
35.  The  question,  what  will  constitute  a  sufficient  consideration  for 
such  agreement,  has  been  discussed  in  many  cases.  Fitch  v.  Sutton^ 
5  East,  230 ;  Brooks  v.  White,  vhi  Sfu/pra  :  Perkins  v.  Lockwood^  100 
Mass.  250 ;  Train  v.  Oold^  5  Pick.  385  ;  Warren  v.  Skinner ^  20  Conn» 
559  ;  Met.  Con.  192 ;  1  Smith  Lead.  Cas.  444. 

It  is  also  now  well  settled,  that  ordinarily  a  written  contract,  before 
breach,  may  be  varied  by  subsequent  oral  agreement,  made  on  a  suffi- 
cient consideration,  as  to  the  terms  of  it,  which  are  to  be  observed  in 
the  future.  Cum/mings  v.  Arnold^  3  Mete.  486,  489 ;  Holmes  v. 
Doa/ae^  9  Cush.  135  ;  Goodrich  v.  Longley,  4  Gray,  379,  883  ;  Ernery 
V.  Boston  Ins,  Co.^  138  Mass.  398 ;  Ooss  v.  Lord  Nugent^  5  B.  &,Ad-  ^^• 
This  rule  in  Massachusetts  has  been  made  applicable  to  a  case  where  the 
original  contract  fell  within  the  operation  of  the  statute  of  frauds  — 
Cummings  v.  Arnold^  tiM  supra  ^  Steams  v.  Holly  9  Cush.  31 ;  but  in 
the  present  case,  there  is  no  question  under  the  statute  of  frauds.  In 
reference  to  contracts  under  seal  it  was  formerly  held,  especially  in 
England,  that  they  could  not  be  thus  varied.  But  m  the  United  States, 
the  tendency  of  judicial  decision  has  been  to  apply  the  same  rule,  in  thifr 
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respect,  to  sealed  instruments,  as  to  simple  contracts.  Mwn/roe  v.  Per- 
kins,  9  Pick.  298  ;  Mill  Dam  Faandry  v.  Eomu,  21  id.  417 ;  Bias- 
dell  V.  Souther  J  6  Gray,  155  ;  Barker  v.  Troy  and  Rutland  Railroad^ 
27  Vt.  766 ;  Lawrence  v.  Da/veyy  28  id.  264  ;  Fleming  v.  Gilbert^  3 
Johns.  528 ;  Lanqworthy  v.  Smith,  2  Wend.  587 ;  LaUim>ore  v.  Sarsen, 
14  Johns.  330  ;  Stryker  v.  Va/nderhilt,  25  N.  J.  Law,  4R2 ;  McOrann 
V.  NoHh  Lebamxm  R.  R.,  29  Penn.  St.  82 ;  Cooke  v.  Murphy,  70  111. 
96 ;  1  Smith  Lead  Cas.  (8th  Am.  ed.)  666. 

In  the  present  case  we  are  of  the  opinion  that  it  was  legally  compe- 
tent for  the  defendant  to  prove  as  a  defense  to  the  plaintiffs  action  tor 
the  rent,  that,  after  the  delivery  of  the  lease,  the  plaintiflE,  for  a  good 
consideration,  entered  into  an  oral  agreement  that  for  the  future  the 
rent  should  be  reduced,  and  that  the  defendant's  testimony  and  his  offer 
of  proof,  in  respect  to  the  plaintiff's  alleged  a^eement  in  the  fall  of 
1877,  were  sufficient,  if  believed,  to  warrant  the  jury  in  finding  that  the 
plaintiffs  were  not  entitled  to  recover  the  amount  so  agreed  to  be  abated. 
Agreeing  to  take  in  a  partner  for  the  ensuing  throe  years,  and  to  bor- 
row the  sum  of  $40,000  and  put  the  same  into  the  business,  provided 
the  rent  should  be  reduced,  and  actually  fulfilling  that  agreement,  in 
consequence  of  the  plaintiff's  promise  to  reduce  the  rent,  and  continuing 
the  business  under  these  circumstances  for  three  years,  constituted  a 
change  of  position  on  the  part  of  the  defendant,  which  might  be  of  ad- 
vantage to  the  plaintiff,  and  also,  of  detriment  to  the  defendant,  pro- 
vided the  plaintiff's  promise  should  be  kept.  Train  v.  Odld,  5  Pick, 
385  ;  Hubbard  v.  CooUdae,  1  Mete.  92 ;  Peck  v.  Requa,  13  Gray,  407 
RoUins  V.  Marsh,  128  Mass.  116;  Einckley  v.  Arey,  27  Me.  362 
Moore  v.  Detroit  Locomotive  Works,  14  Mich.  266. 

In  respect  to  the  claim  of  rent  for  the  first  year,  now  in  controversy, 
the  true  construction  to  be  put  upon  the  defendant's  testimony,  as  re- 
ported, is  a  matter  of  doubt.  It  is  open  to  the  construction  that  he  was 
merely  expressing  an  opinion,  or  fear,  that  he  should  not  thereafter  be 
able  to  pay  the  rent  in  full,  but  that  he  should  fail  in  business  at  some 
time  in  the  future,  unless  a  reduction  in  the  rent  should  be  made. 

New  trial  granted. 

Hall  v.  Hall. 

October  23,  1886. 

Will  —  Construction  —  Distribution  —  Per  Stirpes. 

The  clause  of  the  will  for  construction  provided  as  follows :  "In  trust,  lastlj, 
at  the  decease  of  said  surviving  daughter,  to  grant,  surrender  and  convey  the 
estate  aforesaid,  with  all  accumiuation  or  income  then  unexpended  to  the  issue  or 
children  of  my  said  two  daughters,  Maria  Hall  and  Ann  Dwiffht,  who  may  then 
be  living,  to  be  equally  divided  amon&f  all  such  issue  or  cnildren,  share  and 
share  alike,  to  them  and  their  respective  heirs  and  assigns  forever,  in  fee-simple." 
Hdd,  that  as  between  the  living  children  and  the  issue  of  a  deceased  child  the 
division  should  be  made  per  stirpes. 

Bill  in  equity  by  the  trustees  under  the  will  of  Thomas  Bartlett,  late 
of  Boston,  to  obtain  the  instructions  of  the  court  as  to  the  construction 
of  the  will.  The  case  was  reserved  by  a  single  justice  upon  bill  and 
answer  for  the  consideration  of  the  full  court. 
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Perhaps  the  turn  of  the  language  may  be  explained  by  noticing  that, 
while  either  of  the  testator's  daughters  was  living,  the  collective  chil- 
dren of  a  deceased  daughter  did  not  take  an  equal  share  in  the  income 
with  the  surviving  daughter,  and  that  it  was  intended  to  mark  the 
change  in  the  proportions  when  the  last  daughter  died. 

Decree  accordingly. 

Taylor  v.  Cabbw  MAHmPAoxuBmo  Company. 

October  23.  1885. 
Evidence  —  Review  by  Appellate  Cottrt  —  Mabteb  and  Servant — CJontribu- 

TORY  NeGLIGENOB. 

Where  there  was  evidence  upon  which  the  jury  could  legally  have  found  their 
verdict,  the  question  of  its  weight  or  value  cannot  be  considered  by  this  court. 

It  is  the  duty  of  a  company  to  provide  for  its  servants  a  reasonaoly  safe  place 
in  which  to  do  their  work;  but  when  a  building  or  place  where  the  servant  is 
employed  is  obviously  unsafe,  and  the  workman,  nevertheless,  engages  to  worit 
in  it,  he  takes  the  risks  which  he  must  know  are  incident  thereto. 

In  an  action  brought  by  a  servant  against  a  company  employing  him,  to  re- 
cover for  injuries  aQegea  to  have  been  caused  by  its  negligence  in  leaving 
unguarded  an  elevator  well  into  which  he  feU  and  was  injured,  it  appeared  that 
the  plaintiff  was  directed  by  the  foreman  to  go  into  the  cellar  on  an  errand;  that 
the  place  was  dark  and  he  fell  into  the  elevator  weU  and  was  injured.  The 
plaintiff  testified  that  he  had  been  in  the  employment  of  the  defendant  for 
several  years  and  knew  of  the  existence  of  the  elevator  well;  that  the  foreman 
told  him  **to  hurry  "and  being  nearer  the  elevator  well  than  be  thought  he 
walked  into  it ;  that  he  did  not  know  whether  there  was  or  was  not  any  fence  to 
the  well.  Held,  that  the  evidence  showed  contributory  negligence  on  the  part  of 
the  servant,  and  that  he  could  not  recover. 

Lawless  v.  C&nn,  Rwer  Railroad,  136  Mass.  1,  distinguished. 

Action  of  tort  to  recover  for  personal  injuries  received  while  in  de- 
fendant's employment.  At  the  trial  in  the  superior  court,  "when  the 
evidence  was  ail  in,  the  defendant  asked  the  court  to  rule  that  the 
plaintiff  was  not  entitled  to  recover.  The  judge  overruled  the  motion 
and  the  defendant  excepted. 

G.  W.  Steams  and  W.  II.  Brooksy  for  plaintiff.  K  W.  Chopin  and 
W.  Q  Basaetty  for  defendant. 

Dbvens,  J.  The  plaintiff  recovered  only  on  the  first  count  of  his 
declaration,  which  alleged  negligence  on  the  part  of  the  defendant,  in 
failing  to  guard  or  fence  the  elevator  well  in  the  basement,  where  the 
plaintiff  was  set  to  work,  so  that  he,  while  using  due  care,  fell  therein 
and  was  injured.  There  was  no  recovery  on  the  second  count,  because 
of  the  ruling  of  the  presiding  judge.  This  count  was  for  a  failure  to 
furnish  such  safeguards  as,  under  certain  circumstances,  are  provided 
for  by  chapter  104,  section  14,  Pub.  Stat. 

The  first  inquiry  is,  whether  there  was  any  evidence  on  behalf  of  the 
plaintiff  upon  which  the  jury  c^ould  legally  have  found  a  verdict  in  his 
favor.  Ii  there  was,  the  question  of  its  weight  or  value  cannot  be  con- 
sidered by  us.      Heywood  v.  iStileSy  124  Maes.  275. 

The  jury  would  perhaps  be  warranted  in  finding  that  the  defendant 
was  negligent  in  leaving  the  well  or  elevator  hole,  which  was  situated 
in  a  dark  basement,  where  their  servants  were  obliged  to  go  for  many 
purposes,  open  and  unguarded  by  fences,  or  any  other  suitable  protec- 
tion.    It  was  the  duty  of  the  defendant  to  find  and  provide  for  its  ser- 
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I  reasonably  safe  place  to  do  their  work.  Coombs  v.  J^ew  Bi 
lordage  Co.,  102  Mass.  572 ;  S.  C,  3  Am.  Rep.  506 ;  Boyle 
/,  122  id.  251.  It  is  for  the  plaintiff  to  show,  not  merely  tl 
ace  was  unsafe,  and  thaf  he  was  injured  thereby,  but  that 
f  was  in  the  exercise  of  due  care.  His  evidence  fails  to  sh< 
I  it  appears  that  knowing  and  appreciating  the  danger  arisi 
•om,  he  voluntarily  exposes  himself  thereto.  Business  is  son 
carried  on  in  buildings  or  places  obviously  unsafe,  and  if,  witl 
3dge  that  a  business  is  thus  conducted,  the  workman  engages 
takes  the  risks  which  he  must  know  are  incident  there 
^^eston  V.  Lowell  Machine  Shop,  106  Mass.  282.  Where  oi 
B  of  choosing  and  contracting  for  himself,  with  full  notice 
ik  he  assumes,  voluntarily  uses  a  machine  which,  by  reason  oi 
I  defect,  exposes  him  to  a  particular  and  obvious  danger,  he 
)  assume  and  take  the  risk  of  injury  from  that  source.  Pmg^ 
land,  135  Mass.  398. 

evidence  on  the  question  of  his  due  care  comes  from  the  plai 
[t  is  not  aided  by  the  testimony  of  the  other  witnesses.  Frc 
appears  that  he  had  been  in  the  employment  of  the  defer 
r  several  years ;  that  he  was  hired  by  tne  foreman  to  make  sis 
whatever  the  foreman  desired ;  that  he  was  at  the  mill  when  t 
>r  was  put  in ;  that  he  used  it  at  times;  that  he  knew  of  t 
ice  of  the  elevator  well ;  that  on  the  morning  of  the  accident 
dered  by  the  foreman  to  go  down  into  the  basement  to  help  p 
engine  belt,  "  to  hurry,"  so  that  the  foreman  could  start  u 
5  went  down,  the  morning  being  very  dark ;  that  he  examin 
3t  four  belts  by  feeling  of  thein  (not  being  able  to  see  whetl 
ere  on  or  off) ;  while  passing  under  them  that  he  started  along  t 
the  main  shaft  for  the  last  belt,  and  "  being  nearer  the  eleval 
lan"  he  "  thought "  he  '^walked  into  it;"  that  he  did  not  kn< 
er  there  was  or  was  not  any  fence  to  the  well.  He  further  stat( 
8S-examination,  that  he  was  looking  for  the  elevator  well,  to  sh 
was  thinking  of  it ;  that  he  knew  it  was  there  somewhere,  I 
>t  know  exactly  where;  that  he  was  walking  quite  fast,  becai 
arvin,  the  foreman,  had  told  him  to  hurry,  and  that  he  went  ii 
ivator  hole  so  quick  that  he  did  not  know  whether  he  was  8t( 
)ug  or  short. 

n  this  evidence  it  appears  that  he  knew  of  the  existence  of  t 
)le,  of  the  danger  to  which  it  exposed  him  ;  that  he  had  no  r 
suppose  it  to  be  guarded,  and  that  he  does  not  anywhere  stj 
5  did  so  suppose.  Under  these  circumstances  he  took  the  risk 
^r  which  he  knew  and  appreciated.  Indeed  his  description 
ndent  showed  distinctly  a  want  of  due  care  in  performing  tl 
he  undertook.  In  the  darkness  which  prevailed  in  the  ba 
oom,  to  walk  quickly,  when  his  eyes  afforded  practically 
Qce,  without  either,  by  hands  or  feet,  attempting  to  find  t 
rhich  he  knew  was  there  somewhere,  although  he  "  could  not  t 
r  where,"  was  a  failure,  on  his  part,  to  take  proper  precautioi 
ise  of  Lawless  v.  Connecticut  River  Railroad,  136  Mass.  1,  up 
the  plaintiff  relies,  is  distinguishable.     In  the  case  at  bar  t 
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plaintifi  knew  of  the  defect,  and  he  consented  to  i 
he  ran  in  passmg  along  the  floor  in  the  nncertain  li] 
aid  in  putting  on  the  belts.  The  probability  and  ( 
be  anticipatea  from  walking  into  a  well-hole  of  th( 
obvious  to  any  capacity,  and  the  plaintiflPs  stateme 
dnct  shows  that  he  appreciated  it. 

We  are  of  opinion  that,  upon  the  evidence,  the 
tied  to  the  ruling  that  no  sufficient  evidence  was  c 
tiflE  of  due  care  on  his  part,  and  that  he  took  up 
involved  in  the  position  of  the  well-hole. 

Exceptions  sustained. 

HoppiN  V,  CriY  OF  Worcester. 

October  23,  1885. 

liASTER  AND  SERVANT  —  NEGLIGENCE  OP  A  CO-SERVANT. 

The  city,  through  its  highway  commissioner,  employed 
by  the  name  of  Gates  to  erect  a  public  building.  Gates  t 
tools  and  the  city  to  furnish  all  the  materials.  The  city  1 
as  to  the  dimensions  and  construction,  but  gave  no  dire< 
of  the  work.  The  plaintiff,  a  workman,  was  injured  by  t 
caused  by  a  defective  bracket,  which  belonged  to  Ga 
brought  there  and  directed  to  be  put  up  by  a  workman 
In  an  action  against  the  city  to  recover  damages  for  1 
plaintiff  was  the  servant  of  the  defendant,  he  was  the  ft 
and  Green.  That  if  the  brackets  were  not  strictly  tools  re 
by  Gates,  they  were,  nevertheless,  implements  owned  and 
he  might  use  under  his  contract  with  the  defendant,  ai 
if  any,  was  that  of  servants  in  constructing  the  unsafe 
the  master  in  not  furnishing  proper  materials.* 

Action  of  tort  for  negligence  in  erecting  a  stagi 
of  shingling  a  building,  owned  by  defendant,  upon 
was  at  work,  and  which  fell  by  reason  of  a  defect 
bracket,  causing  the  injury  complained  of.  At  the 
court  there  was  evidence  tending  to  show  that  the 
ways,  duly  appointed  by  defendant  city,  directed  tb 
sioner  of  said  city  to  erect  a  building  to  hold  and  co 
solely  by  said  city  for  crushing  stone  for  macadamiz 
in  said  city ;  that  said  commissioner  employed  Ai 
master  carpenter  and  builder,  to  furnish  the  labor  ai 
the  erection  of  said  building,  under  the'commissi 
ence ;  that  there  was  no  plan  to  work  by  f  urnishc 
sioner  or  committee ;  that  general  directions  as  to  d 
struct  ion  were  given  by  said  commissioner,  who  wj 
a  carpenter,  ana  gave  no  directions  as  to  the  detail 
to  said  staffing ;  mat  the  city  was  to  furnish,  and 
materials  K)r  the  erection  of  said  building,  and  paic 
services  and  for  the  services  of  journeymen  carpe 
him ;  that  after  the  frame  of  said  building  was  u 
Gates  directed  one  Green,  a  journeyman  carpenter 
to  erect  a  staging  for  the  purpose  of  shingling  the 

♦  See  Devlin  v.  JSmith,  89  N.  Y.  470  ;  S.  C,  42  Am.  Rep.  31 
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;,  and  to  use  therefor  certain  brackets  which  belonged  to  said  Gkitee 
I  whichf  he  had,  before  this  time,  brought  to  the  building,  and  which 
re  afterward  used  in  the  erection  of  said  staging  by  said  Green ; 
it  said  staging  was  composed  of  said  brackets  for  support,  and  of 
nber  provided  by  defendants,  and  was  properly  and  safely  erected 
jept  as  hereinafter  stated ;  that  shingles  were  placed  upon  said  staginc 
1  that  said  Gates,  with  three  journeymen  workmen  under  him,  indud- 
;  the  plaintiff,  were  at  work  upon  said  staging  shingling  the  roof  of 
1  building ;  that  after  a  few  courses  had  been  laid  the  men  approached 
ir  the  center  of  said  staging,  for  the  purpose  of  chalking  the  line  tc 
rk  for  another  course,  and  while  the  four  men,  including  the  plain- 
',  were  near  the  center  of  said  staging,  the  bracket  underneath  where 
iv  were  standing,  by  reason  of  imperiectionandinsuflSciency  therein, 
>ke,  and  plaintiff,  with  the  others,  fell  to  the  ground,  a  distance  of 
)ut  twenty- two  feet,  and  was  greatly  injured  thereby ;  that  there  was 
dence  tending  to  show  that  said  bracket  was  manifestly  unfit  and 
safe  for  the  purpose  for  which  it  was  used,  and  the  sole  cause  of  the 
ident  resulting  in  the  injury  to  the  plaintiff;  that  there  was  evi- 
ice  tending  to  show  that  there  were  no  materials  or  appliances  fur- 
hed  by  the  defendant  for  the  erection  of  said  staging,  except  those 
Gates. 

Chore  was  no  evidence  of  any  failure  by  the  defendant  to  furnish 
aber  and  materials  when  requested  by  said  Gates,  and  it  was  in  evi- 
ice,  and  was  not  controverted,  that  the  commissioner  of  highways, 
en  the  work  began,  requested  said  Gates  to  make  out  a  schedule  of 
atever  lumber  was  needed  in  erecting  said  building ;  that  Gates 
ireupon  made  out  a  schedule,  and  all  the  lumber  called  for  was  f iir- 
bed  by  the  defendant.  Upon  the  foregoing  proof  the  presiding 
Ige  ruled  that  there  was  no  evidence  wliich  would  warrant  the  jury 
finding  a  verdict  for  the  plaintiff,  and  directed  them  to  return  a  ver- 
t  for  tne  defendant,  and  the  plaintiff  alleged  exceptions. 
/.  S.  Bancroft,  for  plaintiff,  i^.  P.  Goulding,  for  defendant. 
W.  Allen,  J.  If  the  plaintiff  was  the  servant  of  the  defendant  in 
J  erection  of  the  building,  he  was  the  fellow-servant  with  Gates  and 
een,  so  far  as  they  were  employed  in  the  construction  of  the  staging. 
Uon  V.  Richards,  123  Mass.  484 ;  Killea  v.  Faxon,  125  id.  486. 
is  argued  that  Gates,  in  supplying  the  defective  bracket,  acted  as  the 
;nt  of  the  defendant  in  furnishing  materials,  and  not  as  its  servant  to 
istruct  the  staging  and  was  not,  in  that  respect,  a  fellow-servant  with 
J  plaintiff.  But  G-ates  had  no  authority  from  the  defendant  to  fur- 
h.materials  for  it,  and  it  was  not,  as  its  agent  for  that  purpose,  that 
used  his  own  brackets  to  support  the  staging.  If  not  strictly  tools 
[uired  to  be  furnished  by  him,  they  were  implements  prepared  and 
pt  by  liim  for  the  purpose  of  supporting  stagings,  which  he  might 
5  under  his  contract  with  the  defendant.  The  defendant  employed 
n  to  furnish  labor  and  tools  in  the  erection  of  the  building,  from 
iterials  to  be  furnished  by  the  defendant,  and  it  provided  for  nirnish 
J  all  materials  needed.  The  negligence,  which  the  evidence  tends  tc 
3ve,  is  that  of  servants,  in  constructing  an  unsafe  staging,  and  nol 
it  of  the  master  in  not  furnishing  proper  materials, 
lied. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Bakeb's  Appeal. 

Barge's  Appeal. 

Appeal  op  the  Amemoan  Academy  of  Music. 

October  5,  1885. 

Corporation  —  Charter  —  Nominal  Transfer  op  Stock  —  Injunction  —  Costs. 

The  charter  of  the  American  Academy  of  Masic  provides:  •'  That  every  ^y^ 
shares  of  stock  shall  entitle  the  holder  thereof  to  a  free  ticket  of  admission." 
A  certain  number  of  seats  were  set  apart  by  the  directors  of  the  academy  for  tb© 
ose  of  the  holders  of  such  tickets.  The  custom  arose  among  the  larger  stock- 
holders of  transferring  stock  on  the  books  of  the  corporation,  in  blocks  of  fivo 
shares,  to  third  parties,  and  of  procuring  for  such  transferees  annual  tickets. 
The  latter  paid  a  small  consideration  for  the  transfer,  and  gave  the  transferors 
irrevocable  powers  of  attorney  for  the  re-transfer  of  the  stock  at  the  end  of  the 
season.  The  certificates  of  stock  were  kept  in  the  possession  of  the  transferors. 
The  custom  became  so  general  that  the  seats  set  apart  for  the  purpose  were  not 
sufficient  to  accommodate  all  the  holders  of  free  tickets  and  thereupon  certaim 
other  stockholders  filed  a  bill  to  enjoin  such  transfers. 

Hdd,  that  a  perpetual  injunction  was  properly  granted  by  the  court  below. 
Under  the  charter  not  the  apparent,  but  the  real,  actual  holders  of  five  shares  of 
stock  were  entitled  to  the  privilege  of  a  free  ticket;  and  the  transferees  under 
the  transfers  mentioned,  had  in  reality  no  legal  or  equitable  ownership  of  the 
stock. 

The  fact  that  the  stock  stood  in  their  names  on  the  book  of  the  corporation 
was  ^rn^Xy  prima  facie  evidence  of  ownership,  which  gave  way  to  proof  of  the 
actual  ownership. 

While  as  between  the  parties  to  such  arrangement,  equity  might  refuse  \m 
interfere,  yet  the  infringement  of  the  privileges  of  other  stockholders  thereby, 
resulting  in  a  continuing  injury  to  them,  presented  a  proper  cause  for  equitable 
relief. 

The  costs  were  taxed  bv  the  court  below  upon  the  corporation  defendant. 
Hdd,  that  said  corporation  naving  sanctioned  and  participated  in  the  objection- 
able practice,  the  discretion  of  the  court  below  in  taxing  it  with  the  costs  of  this 
proceeding  would  not  be  disturbed. 

Appeals  from  a  decree  of  common  pleas,  No.  3,  of  Philadelphia 
county.  Bill  in  equity  filed  by  Hartman  Kuhn  et  al.  a^inst  the 
American  Academy  of  Music  and  Benjamin  F.  Barge  and  Alfred  G. 
Baker,  stockholders  thereof,  to  restrain  the  nominal  transfer  of  shares 
of  stock  in  said  corporation,  for  the  purpose  of  conferring  on  the 
transferee  the  privileges  incident  to  the  nolding  of  such  stock. 

A  supplement  to  the  charter  of  the  Academy  of  Music,  passed  May 
4,  1852,  provides,  '^  that  every  five  shares  of  stock  shall  entitle  the 
holder  thereof  to  a  free  ticket  of  admission  to  all  (such)  representa- 
tions, and  the  directors  shall  set  apart,  for  the  exclusive  use  of  persons 
holding  such  number  of  shares,  a  portion  of  the  house  which  they,  the 
directors,  shall  deem  sufficient  for  the  convenient  accommodation  of 
such  holders." 

Upon  answer  and  proofs  being  filed,  the  cause  was  referred  to  a  mas- 
ter, before  whom  it  appeared  that  a  custom  arose  early  in  the  history 
of  the  academy,  which  -was  not  much  pi*acticed,  however,  until  1879 
and  thereafter,  by  which  the  owners  of  many  shares  of  stock,  for  a 
small  consideration,  transferred  the  same  in  lots  of  five  shares,  and 
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the  name  of  the  transferee.  These  considerations  relieve  the  case  of 
juiy  inquiry  as  to  the  intent  of  the  parties  in  making  the  transaction* 
The  intent  lies  upon  the  surface,  ana  is  practically  averred  in  the  state- 
ment of  the  question. 

Beyond  dispute,  the  purpose,  as  well  as  the  fact  of  the  arrangement, 
was  to  clothe  one  person  with  a  right  to  free  admission  to  the  academy, 
and  an  apparent,  not  a  real  ownership,  of  the  shares  essential  to  the 
existence  of  that  riffht,  and  another  pei'son  with  the  real  ownership  of 
the  same  stock  at  the  same  time. 

So  long  as  such  an  arrangement  concerns  nobody  but  the  parties  to 
it,  there  is  perhaps  nothing  to  aflfect  its  legitimacy,    nut  when  the  legal 
or  equitable  rights  of  others  are  affected  and  the  intervention  of  the 
courts  is  solicited,  the  question  arises  how  are  they  to  treat  the  tran- 
saction ?     According  to  its  real  or  its  seeming  character  ?     According 
to  the  actual,  or  according  to  the  apparent  facts  only,  of  the  situation! 
There  are,  it  is  true,  exceptional  times  and  occasions  when  even  the 
tribunals  adopt  and  act  upon  fictions.     But  these  are  for  benign  and 
innocent  purposes,  rendered  necessary  by  the  due  administration  of 
justice.     In  all  other  circumstances,  courts,  whether  of  law  or  equity, 
must  base  their  action  upon  the  actual  facts  of  the  cases  which  cbme 
before  them,  so  nearly  as  these  can  be  ascertained.     In  the  case  now 
before  us,  there  was  perhaps  a  sufficiency  of  facts  and  of  probable  1^1 
right  to  warrant  the  appellants  in  undertaking  their  transactions.    The 
peculiar  character  of  the  privilege  which  they  sought  to  utilize  was 
such  that  they  might  with  perfect  propriety  avail  themselves  of  it  with 
pecuniary  advantage  if  practicable,  without  the  least  imputation  of 
moral  or  social  delinquency.     We  see  no  occasion  for  the  slightest  inti-. 
mation  or  belief  of  any  dishonorable  or  fraudulent  purpose  on  the  part 
of  the  appellants  in  these  transactions.     But  we  must  deal  with  these 
according  to  their  real  facts.     It  cannot  be  doubted  that  both  at  law 
and  in  equity  the  title  to  the  shares  in  question  was  in  the  transferors 
at  all  times.     They  held  the  certificates  of  stock,  and  they  held  also  the 
executed  powers  of  attorney  for  its  transfer.     The  transferees  had  not 
purchased  the  stock.     No  money  was  to  be  paid  to  them  when  the  re- 
transfer  was  made  upon  the  books.     They  were  to  do  nothing  in  order 
to  coQiplete  the  re-transfer.     That  which  they  did  buy,  to-wit :  Tickets 
of  admission,  thev  received,  held  and  used.     They  had  no  right,  and 
did  not  and  could  not,  under  the  contract,  claim  any  right,  to  any  thing 
more  than  this.     They  could  not  assert  any  ownership  of  any  kind, 
l^al  or  equitable,  to  the  stock  which  the  certificates  represented.   Why 
then  shall  we  treat  them  as  owners  or  holders  ?     Because  it  is  said  the 
stock  stood  in  their  names  on  the  books  of  the  corporation.     But  the 
whole  effect  of  that  fact  is  evidentiary  only.     It  is  some  evidence, 
'prima  facie  evidence,  of  ownership.     But  this  yrimafa/ne  gives  way 
instantly  to  proof  of  the  actual  ownership.     As  a  mere  technical  fact  it 
is  of  no  avail  against  an  opposing  possession  of  the  certificate,  together 
with  an  executed  power  oi  attorney  for  its  transfer.     The  force  of  the 
fact  of  registry  disappears  therefore,  and  is  nugatory  in  the  face  of  the 
other  facts.     Of  course  there  are  circumstances  in  which  the  registered 
title  is  sufficient  for  certain  purposes.     Upon  it  votes  may  be  cast  and 
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Qds  paid,  and  in  special  situations  innocent  purchasers  may 
ted.  But  these  cases  are  exceptional  and  do  not  in  any  deg 
the  present.  Nor  do  we  see  how  the  understanding  that 
Lsfer  shall  not  be  made  till  the  end  of  the  season  can  change 
3n  of  ownership.  It  is  but  a  postponement  of  the  time  wl 
>lder  of  the  certificate  may  change  the  registered  title  fr 
sr  to  himself. 

oes  not  afiect  the  actual  title  conferred  by  the  real  ownership 
►ck,  by  the  possession  of  the  certificate  and  by  the  executed  i 
red  power  of  attorney.  It  is  but  an  agreement  that  the  one  pri 
fact  of  registry  shall  remain  as  it  is,  to-wit :  a  prima  facie  i 
luring  the  stipulated  period.  After  all  has  been  said  and 
5S  exhibited  and  exhausted,  we  must  fall  back  to  the  inquiry  y 
real,  actual  owner  and  holder  of  the  stock,  and  to  that  quest 
»n  be  but  the  one  answer.  For,  by  the  terms  of  the  law  wh 
izes  the  issue  of  the  tickets,  they  can  only  be  given  to  holden 
How  can  we  possibly  say  that  this  means  persons  who  seem 
lers,  or  who  are  apparently  holders,  or  who  possess  one  indioi 
lership  I  How  can  a  court  construing  the  law,  say  it  means  i 
else  tnan  actual,  real,  true  holders  ?  It  is  not  possible  in  i 
f  the  case.     We  are  not  dealing  with  a  shadow,  but  with  a  si 

This  is  not  a  controversy  over  possible  rights  acquired  in 
under  a  deceptive  appearance  of  title,  or  in  spite  of  facts  wh 
K)sing  party  is  estopped  from  asserting.  On  the  contrary,  i 
dealt  at  arms'  lengtn  with  their  eyes  open,and  mutually  attemp 
,te  a  position  by  means  of  which  they  could  defeat  the  substai 
;atute,  by  a  nominal  adherence  to  its  letter.  Between  themsel 
ight  avail  and  equity  might  refuse  to  hear  either  complaining 
ler.  But  between  them  and  others,  strangers,  whose  rights 
implicated,  the  question  is  entirely  different.  These  latter  n 
ipon  their  strictest  rights,  and  may  set  up  whatever  obstacles 
their  reach  against  interference  with  them.  It  seems  to  us  t 
case.  The  plaintiffs  are  co-stockholders  with  the  defendai 
)se  acts  they  complain.  The  master  has  found  upon  suffici 
3ny  the' fact  of  tne  injury  in  the  manner  described  in  the  I 
aot  an  injury  which  can  be  compensated  in  damages,  it  is  c 
y  in  its  character,  and  it  is  the  invasion,  in  fact  at  times  the  pi 
eprivation  of  a  right.  These  considerations  brinff  the  case  wit 
ble  cognizance  under  well-established  cases.  we  quite  ag 
tie  master  and  the  learned  court  as  to  the  propriety  of  the  dec 
jd,  and  therefore  affirm  it. 

JO  the  question  of  costs  we  do  not  think  they  should  be  impo 
he  plaintiffs, who  are  successful  in  their  suit,on  the  theory  of  lacl 
'ue  the  practice  of  issuing  tickets  of  admission  in  similar  circi 
J  had  long  prevailed.  But  as  it  worked  no  practical  injuVj 
lintiffs  they  were  scarcely  subjected  to  a  duty  to  litigate  for  tl 

The  practice  only  prevailed  to  an  extent  sufficient  to  affect 
of  the  plaintiffs  for  two  or  three  years  before  suit  brought,  \ 
not  think  a  delay,  during  such  a  period,  of  entering  into  liti 
7hich  most  persons  wisely  dread,  can  be  called  laches.     On 
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other  hand  the  two  principal  defendants  might  well  say  that  they  did 
but  follow  an  example  which  had  been  set  and  followed  for  a  number 
of  years  without  objection.  Of  course  they  might,  nevertheless,  incur 
the  penalty  of  costs,  but  the  discretion  of  the  court  below  has  imposed 
them  upon  the  corporation,  which  at  least  sanctioned  and  participated 
in  the  objectionable  practice,  and  we  do  not  feel  warranted  in  interfer- 
ingwith  that  discretion. 

jDecree  afi^rmed  and  appeals  dismissed,  at  the  cost  of  the  appellants 


Thompson  v.  Kauffelt. 

October  5,  1885. 

Ejectment — Title    to   Land   under   Statute    of   Limit ations  —  Evidence 

THEREOF. 

In  an  action  of  ejectment,  in  which  both  parties  claimed  from  the  same  grantor, 
through  deeds  of  different  dates,  a  surveyor  testified  that  he  had  made  a 
survey  from  data  which  was  undisputed,  and  that  the  plaintiff's  deed,  which 
was  subsequent  in  date  to  the  defendants',  included  the  land  in  question  and  the 
defendants'  did  not.  There  was  no  contrary  evidence  except  that  certain  fences 
were  found  on  the  ground  which  correspond  in  part,  but  not  entirely  with  the  oaIIs 
in  one  of  the  deeds.  But  it  was  admitted  that  the  fences  existed  long  before  the 
deeds  were  made.  Held,  that  there  was  no  error  in  directing  a  verdict  for  the 
plaintiff  on  this  evidence. 

Where  a  defendant,  in  an  action  of  ejectment,  claims  title  under  the  statute  of 
limitations,  the  burden  is  on  him  to  show  actual,  continued,  visible  and  hostile 
possession  for  twenty-one  years. 

The  possession  of  the  tenant  is  a  landlord's  possession,  and  it  is  not  necessary 
to  establish  any  privity  between  tenants,  if  privjty  exists  between  them  and  the 
successive  landlords. 

When  actual  possession  is  proved  by  parol  evidence  the  question  whether  it  is 
adverse  and  continuous  is  generaUy  for  the  jury. 

Continuity  of  possession  is  not  broken  by  accidental  vacancy,  such  as  is  incident 
to  change  of  tenants;  but  if  there  be  abandonment  for  any  time,  or  possession 
by  one  disconnected  with  the  previous  holder,  the  continuity  is  broken. 

The  defendants'  evidence  of  title  under  the  statute,  in  this  case,  should  have 
been  submitted  to  the  jury. 

Error  to  common  pleas  of  York  county.  Ejectment  by  Henry 
Kanffclt  against  William  A.  Thompson  et  al.,  to  recover  possession  of 
a  small  triangle  of  land  in  the  borough  of  WnghtsviUe,  described  in 
the  prcBcipe  as  follows  :  *'  Beginning  at  the  N.  E.  comer  of  plaintiff's 
bricK  house  on  Front  street,  running  thence  back  along  the  brick  wall 
of  his  house  59  ft.,  9  inches;  thence  by  a  line  at  right  angles  with  said 
wall  4  ft.  8  inches,  and  thence  by  a  straight  line  to  place  of  begin- 
ning." The  jury  under  binding  instructions  found  for  the  plaintiff 
and  judgment  was  entered  on  the  verdict,  whereupon  defendants  took 
this  writ. 

W-  C.  Chapmariy  for  plaintiff  in  error.  James  W.  Latvmer  and 
Cochran  d&  WUXiama^  for  defendant  in  error. 

CtAKK,  J.  The  parties  to  this  ejectment,  trace  their  title  to  a  common 
source.  The  small  piece  of  Lind  in  dispute  is  admittedly  part  of  a 
large  tract,  formerly  owned  in  fee  by  the  Wrightsville,  York  and  Get- 
tysburg Railroad  Company.  The  deed  to  Henry  Hantz  was  dated 
27th  March,  1862;  that  to  Henry  Kauffelt,  28th  April,  1862.    The 
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E  claims  title  to  the  land  in  dispute  under  the  deed  last  men 
the  defendants,  under  the  deed  to  Hantz,  and  also  by  the  stat 

imitations.  Dismissing,  for  the  present,  the  claim  under  th' 
we  will  consider  the  case  presented  by  the  conveyances  men 

deed  to  Hantz  was  first  in  the  order  of  time,  and  the  grantei 
is,  of  course,  first  entitled,  according  to  the  full  measure  of  th( 
[lerein  contained.  The  place  of  beginning  is  unmistakable,  an< 
n  plot  of  Wrightsville,  the  correctness  of  which  is  not  disputed 
il  the  data  necessary  to  ascertain  the  exact  and  true  location 
calls  of  the  Kauflblt  deed  are  for  the  lines  of  the  Hantz  lot 
t  latter  is  first  entitled,  the  lines  of  the  former  will  not  onb 
►,  but  will  extend  up  to  the  lines  of  the  latter.  The  true  line  o 
I,  therefore,  between  these  lots,  unless  some  mark  or  monumen 
ipon  the  ground  should  give  a  different  designation,  is  a  lin( 
ng  at  a  point  on  the  line  of  Garden  alley,  fifty  feet  distant  fron 
i  street,  thence  running  northwardly,  parallel  to  Howard  street 
e  feet,  and  thence  by  a  straight  line,  eastwardly,  to  the  north 
corner  of  the  brick  house,  formerly  occupied  by  Willian 
at  its  point  of  contact  with  Front  street.*  Frank  J.  Magee,  i 
r,  states  that  he  has  surveyed  the  entire  section  between  Seconc 
)nt,  and  between  Chestnut  and  Hellam  streets,  according  to  th< 
1  map  ;  that  he  has  located  the  lots  on  Howard  street,  and  the  lin< 
len  alley,  according  to  the  same  map  ;  that  by  a  survey  which  h< 
•om  the  description  in  the  deeds  to  Hantz  and  Kauffelt,  and  th< 
,  of  the  streets  by  the  borough  map,  the  triangle,  now  in  dis 
embraced  in  the  boundaries  of  the  Kauffelt  lot,  and  not  in  tha 
tz.  He  further  states,  in  substance,  that  about  one  foot  fron 
it  on  Garden  alley  where  this  division  line  begins,  he  found  ai 
3e,  which  ran  almost  parallel  with  Howard  street,  to  a  poin 
Drty-eight  feet  from  Garden  alley,  and  that,  from  that  point 
1  a  direct  course  for  the  north-eastern  corner  of  the  brick  hous< 
I  to,  but  terminated  opposite  to,  and  four  feet  eight  inches  dis- 
m  the  north-west  comer  of  the  house,  with  which  it  is,  by  i 
Qce,  connected ;  and  that  this  fence,  if  it  had  been  extended  U 
!;h-eastern  corner  of  the  house,  would  also  embrace  the  grounc 
ite.  These  fences,  it  is  admitted,  were  made  long  before  th( 
E 1862,  and  have  ever  since  been  permitted  to  stana  on  the  sam< 
The  fences  were  not  made,  therefore,  to  mark  the  lines,  anc 
ally  clear,  from  the  fact  that  the  fence,  at  this  point,  does  noi 
1  to  the  call,  that  the  line  was  not  made  to  run  with  the  fence 
irt  was  undoubtedly  correct,  therefore,  in  saying  to  the  jury 
.  believe  the  testimony  of  Mr.  Magee,  and  there  is  no  reason 
3r  to  doubt  it,  there  is  nothing  in  the  title  produced  by  the  de 
s,  or  any  thing  in  the  surveys  or  maps  produced  by  the  defend 
lich  tends,  in  any  way,  to  interfere  with  the  claim  of  the  plain 
Bgards  this  little  piece  of  land,  or  to  lead  us  to  doubt,  in  anj 
e  correctness  of  that  claim." 

*Takeii  from  the  Hantz  deed. 
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Magee  is  the  only  witness  who  testifies  on  this  subject ;  there  is  no 
contraoiction  of  his  testimony,  no  conflict  in  the  evidence ;  he.  was  a 
witness  called  by  both  parties,  and  testified  substantially  to  the  same 
facts  in  behalf  of  both ;  there  was,  therefore,  no  question  of  fact  to 
submit  to  the  jury,  and  the  court  was  clearly  right,  on  this  branch  of 
the  case,  in  directing  a  verdict  for  the  plaintiff.  • 

But  the  defendants  contend,  that  there  was  evidence  whicli  should 
have  been  submitted  to  the  jury  upon  their  claim  of  title  under  the 
statute  of  limitations.  To  maintain  this  defense  the  burden  of  proof 
is  upon  the  defendants ;  they  must  show  an  actual,  continued,  visible, 
distinct  and  hostile  possession  for  twenty-one  years.  There  is  evidence 
that  in  the  year  1856  or  1857  the  title  oi  the  railroad  company,  in  both 
lots,  was  sold  by  the  sheriff  of  York  county,  and  that  at  this  sale  Hantz 
and  Kauffelt  purchased  the  property  which  was  afterward  conveyed 
to  them,  re8pe<3tively,  by  the  company ;  that  the  sheriff's  sales  were, 
tor  some  reasou,  never  consummated,  but  the  purchasers  at  the  time 
entered  into  the  possession  of  their  respective  lots,  and  the  companr 
afterward  completed  the  titles  which  had  their  inception  in  the  sheriff's 
sale,  by  the  execution  of  the  deeds  referred  to.  At  the  time  of,  or 
soon  after  the  purchase  of  the  sheriff's  sale,  a  small  house  was  built  on 
the  Hantz  lot ;  it  was  built  a^iust  the  north  wall  of  the  bnck  house, 
and  covered  the  acute  angle  oi  the  triangle  in  dispute,  to  the  depth  of 
about  twentv-five  feet.  We  have  no  evidence  as  to  who  held  the 
possession  of  this  house  prior  to  1857,  but  Kauffelt  testifies  that  from 
the  time  of  the  purchase  in  that  year  Hantz  was  in  the  continuous 
possession.  It  would  appear  that  the  possession  of  Hantz,  spoken  of 
by  Kauffelt,  was  in  part  by  his  tenant  Bidy,  who  says  he  occupied  part 
of  the  property  as  a  tailor  shop  from  1857  to  1869.  In  his  examma- 
tion  in  chief  lie  testifies  that  tne  yard  in  rear  of  the  shop  ran  up  to 
the  line  of  the  brick  wall,  as  it  is  now,  and  was  possessed  and  occupied 
by  him,  along  with  the  building,  to  the  wall  of  the  brick  house ;  oa 
his  cross-examination,  however,  ne  says  it  was  not  occupied  by  any 
body  or  used  for  any  purpose.  Mrs.  Anna  Moore  occupied  the 
Kauffelt  house  for  ten  or  eleven  years,  from  1859  to  1869  or  1870. 
She  says :  **  The  fence  just  came  to  the  corner  of  the  house,  and 
extended  out  a  piece,  and  ran  up  to   the  upper  end  of  the  lot ;  this 

fard  was  open  at  that  time,  and  was  occupied  by  Mr.  Hantz's  tenants, 
t  was  occupied  by  them  up  to  the  house,  to  the  wall  of  our  house ;  I 
don't  remember  that  any  wood  was  piled  up  there;  it  was  open  and 
they  occupied  it." 

In  1869,  some  changes  were  effected  on  the  property ;  the  height 
was  increased  from  one  to  two  stories,  the  new  part  being  built  up  to 
the  wall  of  the  brick  building,  and  a  portion  cut  off  for  a  barber  shop ; 
the  building  then  consisted  of  three  parts,  a  dwelling,  a  tailor  shop,  and 
a  barber  shop.  Mary  Critchfield  testifies  that  she  occupied  the  dwell- 
ing with  the  yard  in  the  rear,  up  to  the  brick  wall  of  the  Kauffelt 
house  from  1864  to  1871.  In  the  year  1872  the  defendants,  William 
A.  and  Alexander  R.  Thompson,  leased  the  property,  or  a  part  of  itj 
for  a  tobacco  store,  and  used  the  yard  in  the  rear  as  a  place  to  deposit 
the  stems.     During  the  period  of  their  tenancy,  they  purchased  th« 
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Y  and  have  since  remained  in  the  possession.  M.  R.  Sonrbeer 
i  the  dwelling  from  November,  1876,  until  the  spring  of  1878, 
tenant  of  Varfel,  at  first,  but  afterward  of  the  Thompsons,  to 
le  attorned. 

le  question  of  the  continuity  of  the  possession  the  testimony 
inly  very  meagre  and  unsatisfactory;  filthough  the  fact  is  not 
re  denied,  it  does  not  very  clearly  appear,  that  the  various  par- 
possession,  from  time  to  time,  were  tenants  of  the  successive 
;  there  are  some  general  expressions  found  in  the  testimony  to 
3ct,  but  the  question  is  certainly  left  in  some  decree  of  doubt, 
t  would  appear  to  have  been  assumed  at  the  trial ;  the  learned 
L  the  charge  says  :  "  The  most  that  the  defendants  have  offered 
B  in  the  way  of  occupation  is  from  1859,  by  tenants  upon  the 
y,  occupied  by  them,"  etc.  It  is,  of  course,  unnecessary  to 
1  any  connection  between  the  tenants ;  the  possession  oi  the 
is  the  landlord's  possession  ;  if  successive  privity  exists  between 
5cupying  the  relation  of  landlord  to  the  several  occupants,  it  is 
it ;  and  when  actual  possession  is  proven  by  parol  evidence, 
r  it  is  adverse  and  continuous  is  in  gerieral  a  question  for  the 
McMasters  v.  BeU,  2  P.  &  W.  180. 

der  to  break  the  continuity  of  possession,  the  vacancy  must  not 
)ly  accidental,  or  such  as  is  incident  to  a  change  of  tenants,  or 
it  of  a  tenant,  but  if  there  be  an  abandonment  for  any  time,  or 
iisconnected  with  the  previous  holder  take  the  possession,  the 
ity  is  broken. 

clear  that  Hantz  entered  into  the  possession  of  the  property 
8  purchase ;  Kauffelt  testifies  that  he  did  and  that  his  possession 
itinuous.  There  is  some  evidence,  we  think,  whether  sufficient 
fy  a  jury,  we  cannot  say,  that  the  buildings,  covering  a  part  of 
und  in  dispute,  were,  from  1857  to  the  bringing  of  tnis  suit,  in 
lal  possession  of  persons  who  were  the  tenants  of  the  several 
ve  owners  of  the  Hantz  title ;  there  is  no  evidence,  at  all 
of  any  abandonment,  or  of  the  entry  of  anyone  shown  to  be 
ected  with  the  Hantz  title.  There  is  also  some  evidence  that 
eral  lessees  occupied  the  yard  in  the  rear,  to  the  wall  of  the 
lOUse,  sometimes  for  cultivation,  and  sometimes  for  storage  of 
lobacco  stems,  etc.  It  must  be  admitted  that  the  case  exhioited 
evidence  on  the  part  of  the  defendants  is  not  strong,  but  we 
it  should  have  been  submitted  to  the  jury ;  the  facts  are  but 
developed ;  but  as  the  cause  goes  back  for  a  new  trial,  it  will 
iss  be  more  fully  presented, 
judgment  is  reversed,  and  a  venh^e  facias  de  novo  awarded. 

OL.  II.'' 00 
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Appeal  of  Henry  0.  Goodrich. 

October  5,  1885. 

IKSXTRAKCB  —  C0NTBACT8  OF  REINSURANCE. 

The  word  **  reinsurance  "  is  properlj  applied  to  an  insurance  effected  by  one 
underwriter  with  another,  the  latter  whollj  or  partly  indemnifying  the  former 
agunst  the  risks  he  has  assumed.  In  such  case  there  is  no  privity  between  the 
original  insured  and  the  reinsurer,  but  in  case  of  loss,  the  latter  must  pay  the 
insurer,  and  upon  failure  of  such  payment,  the  insurer  may  proceed  at  once 
against  the  reinsurer,  without  payment  to  the  original  assured.  This  is  true 
even  if  the  insurer  is  insolvent,  so  that  the  assured  receives  only  a  dividend. 

An  agreement  between  two  insurance  companies  provided  for  the  issuing  of 
*'a  poficy  of  insurance     .     .  by  'La  Caisse  G^n^rale,' reinsuring  the  out- 

standing risks  of  the  Penn.  Co."  ,  "  the  amount  over  and  above  $10,000,  neces- 
sary to  'reinsure'  its  outstanding  risks  to  be  paid/'  etc.,  and  further  on,  the 
agreement  referred  to  the  policy  to  be  issued,  as  the  "  policy  of  reinsurance." 

Held,  that  the  contract  was  upon  its  face  a  contract  for  reinsurance,  and  that 
the  parties  thereto  were  subject  to  the  incidents  of  such  a  contract,  as  above  set 
out. 

HM  further,  that  there  was  nothing  in  the  special  circumstances  of  the  case 
to  warrant  the  court  in  finding  that  the  contract  was  one  of  indemnity  for  the 
policy-holders  individually. 

Appeal  of  Henry  C.  Goodrich  et  al.,  owners  of  the  steamer  "  Marj 
Bell,  from  a  decree  of  common  pleas  No.  1,  of  Philadelphia  county, 
affirming  the  report  of  an  auditor  appointed  to  pass  on  the  appellant's 
claim  upon  the  assets  of  the  Penn  Fire  Insurance  Company. 

Goodrich  et  al.  held  a  policy  of  insurance  on  their  steamer  in  the 
Penn  Fire  Insurance  Company.  In  January  the  insurance  commis- 
sioner  of  the  Commonwealth  presented  a  petition  to  wind  up  the 
afiairs  of  said  company.  These  proceedings  were  suspended  in  order 
to  allow  the  company  to  execute  the  following  contracts  with  a 
French  company  —  called  La  Caisse  G^n^rale,  etc.  —  one  dated  Feb- 
ruary 26,  1876,  and  the  other  February  28th:  "Received  from  the 
Penn  Fire  Insurance  Company  $10,000,  in  consideration  of  which  a 
policy  of  insurance  is  to  be  issued  by  La  Caisse  G^n^rale 
reinsnring  the  outstanding  risks  of  the  said  Penn  Fire  Insurance 
Company  .  .  .  from  February  26, 1876  .  .  .  according  to 
the  following  conditions    .     .     .     ." 

"  It  is  hereby  mutually  understood  and  agreed  between  the  Caisse 
G^n^rale,  etc.,  and  the  Penn  Fire  Insurance  Company  that  the  policy 
of  reinsurance  to  be  issued  to  the  Penn  Fire  Insurance  Company,  shall 
be  on  the  following  conditions  :  .  .  .  .  That  the  Penn  Fire 
Insurance  Company  will  turn  over  to  the  said  Caisse  G^n^rale  its  origi- 
nal registers,  books,  reports,  and  other  papers,  in  any  way  relating  to 
the  policies  thereby  reinsured;  that  thp  said  Caisse  G^n^rale  will 
assume  the  care  and  expense  of  the  adjustment  of  all  losses  which 
may  occur  under  the  policies  of  the  said  Penn  Fire  Insurance  Com- 
pany which  are  thereby  to  be  reinsured." 

While  this  agreement  was  in  force   between  the  companies,  the 
"  Mary  Bell "  was  burned,  and  $6,000  insurance  on  her  was  paid  by  " 
the  French  company  to  the  Penn  company,  in  compromise  of  a  suit  by 
the  receiver  of  tne  latter  company  against  the  former.     Upon  distribu- 
tion of  the  assets  of  the  Penn  company,  Goodrich  et  al.  claimed  this 
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)  in  preference  to  the  general  creditors.    The  auditor  refused  thei 
and  the  court  below  entered  a  decree  sustaining  the  auditor. 
qelo  2\  Freedley^  and  Wm,  Heiiry  Rawle^  for  appellants.   Georg 
vr  Bi^pham^  for  appellees. 

LKK,  J.  The  only  question  raised  by  the  several  assignments  o 
in  this  case,  is  whetner  or  not,  in  the  distribution  of  the  assets  o 
^enn  Fire  Insurance  Company  of  Philadelphia,  in  the  hand 
assignee,  the  appellants  are  entitled  to  any  preference  ove 
ineral  creditore  of  the  company.  The  preference  claimed  is  as  tc 
ind  of  $6,000  received  on  settlement  or  compromise,  with  tin 
h  corporation  known  as  "La  Caisse  Gen^rale  des  Assurance 
oles  et  centre  I'lncendie."  It  is  unfortunate  perhaps,  that  th( 
1  policy  provided  for  in  the  agreement,  between  the  Caisse 
•ale,  etc.,  and  the  Penn  company  was  never  issued,  as  the  tru( 

of  the  contracting  parties  would  doubtless  have  been  thereir 
fully  disclosed ;  but  this  was  not  done,  and  we  must  learn  tlia 

and  determine  the  rights  of  the  contending  parties  upon  the  fai; 
ing  and  construction  of  the  executory  contract,  evidenced  by  th( 

f3  of  26th  and  28th  February,  1876." 
e  agreement  of  26th  of  February,  1876,  the  receipt  of  $10,00( 
aowledged  ;  in  consideration  of  which  "  a  policy  of  insurance  is  t< 
led  by  La  Caisse  G^n^rale,  etc.,"  reinsuring  the  outstanding  risk 
B  Penn  Fire  Insurance  Company,"  etc.;  "the  amount  ove 
bove  $10,000  necessary  to  *  reinsure '  its  outstanding  risks  to  b( 

etc.  In  the  more  full  and  formal  contract,  made  two  days  later 
rovided  that  the  "  policy  of  reinsurance  "  to  be  issued  shall  b< 
5t  to  certain  conditions,  etc. 

nsurance  is  properly  applied  to  an  insurance  effected  by  one  under 
•  with  another,  the  latter  wholly  or  partially  indemnifying  th( 
r  against  the  risks  which  he  has  assumed,  that  is  to  say,  after  ai 
nee  has  been  effected,  the  insurer  may  have  the  subject  of  insurance 
red  to  him  by  some  other.  There  is  in  such  case,  however,  n< 
Y  between  the  original  insured  and  the  reinsurer ;  the  latter  is,  in  n< 
t,  liable  to  the  former,  as  a  surety  or  otherwise,  the  contract  o 
nee  and  of  reinsurance  being  totally  distinct  aud  disconnected 
whilst  the  contract  is  one  of  indemnity  simply,  in  which  the 
r  is  to  be  protected  to  the  extent  of  his  loss,  when  the  loss  ii 
ed  and  ascertained,  the  reinsurer  must  pay  the  amount.  Th< 
r  may  at  once,  without  payment  to  the  original  assured,  resort  tc 
tion.     Fame  Insurance  Co.^8  Appeal^  83  Penn.  St.  396.     Evei 

insurer  fail  or  become  insolvent  so  that  his  insured  receives  onh 
iend,  however  small,  the  reinsurer  can  gain  nothing  by  this,  bui 
pay  the  amount  of  the  loss  to  the  hret  insurer.  Hastie  v 
ystevy  3  Caines,  190 ;  Hone  v.  Mutual  Safe  Insurance  Co.^  ] 
.  -137,  affirmed  in  court  of  appeals,  sub  norn.  Mutual  Safe  Co.  v 

2  N.  Y.  236  ;  3  Kent  Com.  279 ;  Marshall  on  Ins.  143.  So,  ir 
'snrath  v.  American  Insurance  Co,^  3  Barb.  Ch.  63,  Chancelloi 
jOKTii  decided,  that  wherean  insurance  company  has  underwrittei 
3y  and  afterward  caused  itself  to  be  reinsured,  and  after  the  losi 
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of  the  property  insured  such  company  becomes  insolvent,  the  person 
originally  insured  has  no  equitable  hen  upon  the  sum  of  money  aue  on 
the  contract  of  reinsurance ;  but  that  fund  belongs  to  all  the  creditors 
of  the  insolvent  company  ratably."  These  are  familiw  principles  of 
insurance  law  and  are  not  now  anywhere  doubted. 

If,  therefore,  the  contract  between  the  La  Caisse  G^n^rale,  etc,  and 
the  renn  Fire  Insurance  Company  was  for  a  policy  of  reinsurance, 
properly  so  called,  the  appellants  could  have  no  preferable  claim  or  lien 
upon  the  fund  in  question,  although  the  Penn  company  was  admittedly 
and  hopelessly  insolvent. 

It  is  contended,  however,  by  the  appellants  that  the  contract  in  ques- 
tion, when  read  in  the  light  of  the  facts  attending  the  execution,  cannot 
in  any  strict  sense  be  considered  a  contract  for  reinsurance ;  that  it  was 
not  intended  to  provide  indemnity  to  the  company,  but  to  the  indi- 
vidual policy-holders,  and  that  the  policy-holders  can  claim  the  advan- 
tage of  this  so  called  reinsurance  for  tnemsel ves,  directly  and  exclusively ; 
that  the  term  '^  reinsurance "  was  not  used  in  its  legal  or  technical 
sense,  but  in  a  different  sense,  defined  by  the  particular  facts  which 
induced  the  creation  of  the  contract,  and  that  the  reinsurance  by  the 
Caisse  G^n^rale,  etc.,  was  in  fact,  although  not  so  expressed,  a  con- 
ditional -assumption  of  the  business  of  the  Penn  company. 

It  was  competent,  we  think,  for  the  Penn  company,  acting  in 
the  interest  of  its  general  policy-holders,  with  or  without  authority, 
in  view  of  insolvency  and  without  fraud,  to  effect  an  indemnity  for 
their  individual  protection  in  case  of  loss.  Glen  v.  Hope  Mutual  Co,^ 
56  N.  T.  379 ;  Fiscker  v.  Same^  69  N.  Y.  161 ;  which,  even  after  loss, 
they  might  ratify  and  approve, —  Flemmi/ng  v.  Ma/r.  Ins,  Co.y  4  Whart. 
69  ;  StMweU  v.  Staples,  19  N.  Y.  405  ;  1  Am.  Lead.  Cas.  344;  and,  if 
the  insurance  was  in  their  interest,  directly  for  their  benefit,  and  free 
from  any  additional  burden  or  obligation  on  their  part,  ratification  might 
be  presumed.*  But  we  fail  to  find  any  thing  in  the  words  of  the  con- 
tract, in  the  special  circumstances  attending  its  creation,  in  the  nature 
of  thp  transaction  itself,  or  in  any  rule  of  public  policy,  that  would 
justify  us  in  saying  that  the  contract  was  any  other  than  a  contract  of 
reinsurance,  in  the  proper  sense  of  that  term.  The  contract  was  written 
by  and  between  persons  on  both  sides  actually  engaged  in  the  business 
of  insurance,  persons  conversant  doubtless  with  the  meaning  of  terms 
employed  in  the  practice  of  insurance,  and  the  presumption  is  a  fair  and 
reasonable  one,  that  words  of  technical  or  special  import  were  by  them 
properly  applied.  The  words  "reinsure"  and  "reinsurance"  would 
therefore  seem  in  the  first  instance  at  least  to  characterize  the  contract 
and  to  point  out  the  object  and  purpose  of  the  parties.  The  proper 
signification  of  these  terms  would,  of  course,  vary  with  the  clearly 
manifested  intention  of  the  parties.  But  the  contract  is  with  the  Penn 
company,  for  a  consideration  moving  from  it,  providing  for  a  policy  to 
the  Penn  company,  to  reinsure  its  risks.  There  is  no  provision 
whatever,  expr^sed  in  the  contract,  for  the  individual  indemnity  of  the 
policy-holders  nor  for  the  insurance  of  their  property  for  them ;  the  re- 
insurance is  expressly  upon  the  "  outstanding  risks  "  of  the  company. 
The  contract  of  reinsurance,  in  some  sense  perhaps,  operates  upon  the 
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Y  itself  rather  than  the  risk,  but  the  fact  that  the  policy  was  I 
I  the  "  risks  "  indicates  that  it  was  the  company's  insurable  ii 
I  the  property  which  formed  the  basis  of  the  insurance, 
brue,  that  except  for  the  appellants'  losses  by  fire,  the  fund  ( 
would  not  have  been  realized,  but  this  is  incident  to  all  cas( 
urance.  It  is  true,  also,  that  the  reinsurance  was  of  all  the  on 
f  risks  of  the  company,  and  not,  as  is  usually  the  case,  of  an 
ar  part  of  them ;  but  whether  a  company  shall  reinsure  tl 
r  only  a  part  of  its  risks  is  a  Question  of  policy  for  the  cor 
ependent  upon  its  purposes  for  tne  future,  or  its  circumstance 
tnderwriter  wishes  to  change  his  business,  or  to  quit  the  countr 
irert  insolvency,  he  may  choose  to  reinsure  the  whole ;  und( 
t  circumstances  he  may  choose  to  indemnify  himself  as  to  pa 
he  provision  that  the  Penn  company  "  will  turn  over  to  the  Caisi 
le  its  originBl  registers,  books,  reports,  and  other  papers,  in  ar 
ating  to  the  policies  thereby  insured ;  and,  "  that  the  Caisi 
le  will  assume  the  care  and  expense  of  the  adjustment  of  a 
«rhich  may  occur  under  the  policies  of  the  said  Penn  Fi: 
ce  Company  which  are  thereby  to  be  reinsured,"  are  consisten 
k,  with  either  theory  of  the  case,  as  consistent  with  one  as  wil 
3r,  and  they,  therefore,  prove  nothing  either  way.  Such  a  cour 
ceding  may  be  rare;  but  cases  are  rare,  perhaps,  when  the  rei) 
is  upon  the  whole  list  of  the  underwriters'  risks,  and  where  th 
ise  there  can  certainly  be  nothing  unreasonable  in  the  provisioi 
ik  there  is  nothing  on  the  face  of  the  contract  itself  to  give 
ct  claimed  for  it,  and  we  can  discover  nothing  in  the  facts  whic 
to  its  execution,  which  would  evidence  any  intention  of  tl 
different  from  what  is  plainly  expressed, 
inducing  cause  of  the  contract,  doubtless,  was  the  proceedii 
ed  by  the  attorney-general,  at  the  instance  of  the  insurance  cor 
er.  After  the  order  to  suspend  business  the  company  was  pe 
to  effect  a  reinsurance  of  its  outstanding  policies,  etc.,  for  sixi 
ith  the  hope  that  its  available  funds  would  prove  sufficient  t 
:e  the  reinsurance  at  the  expiration  of  that  time.  Had  the 
een  realized  it  is  probable  that  tlie  decree  of  dissolution,  durir 
iod  of  reinsurance  at  least,  might  not  have  been  entered.  Tl 
sioner  in  his  report  refers,  it  is  true,  to  this  contract  as  an  effo 
company  to  "secure  its  policy-holders  by  reinsurance,"  but 
itract  were  in  fact  otherwise,  the  report  of  the  comraissione 
lently  made,  could  not  change  its  provisions  or  alter  its  effec 
isse  G^nerale,  etc.,  in  paying  certain  of  the  losses  directly  to  tl 
lolders,  would  seem  subsequently  to  have  put  a  construction  ( 
[tract  conformable  to  the  appellant's  claim ;  but  the  effect 
sertainly  overcome  by  the  fact  that  the  Penn  company  repuc 
is  payment  by  bringing  suit  against  the  Caisse  G6nerale,  et( 
I  fund  now  for  distribution  is  the  result  of  that  action, 
ustain  the  appellant's  contention  in  this  case  the  fact  shou 
appear,  either  by  the  contract,  or  otherwise  in  the  transactio 
3  indemnity  provided  was  to  the  policy-holders  directly,  and 
3nce  of  such  proof  their  claim  of  preference  must  be  disregarde 
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The  case  of  Glen  v.  Hope  Mut.  Ins.  Co.,  supra,  is  greatly  relied 
on  by  the  appellants,  bnt  that  case  is  materially  different  from  this. 
By  a  contract  duly  executed,  the  Hope  agreed  to  reinsure  the  Crafts- 
men company,  on  all  risks  for  which  its  policies  were  outstanding ;  and 
also  to  assume  all  such  policies,  and  to  pay  the  holders  thereof,  all  sudi 
sums  as  the  Craftsmen  might,  by  force  of  such  policies,  become  liable 
to  pay.  The  engagement  to  the  policy-holders  was  direct  and  express, 
and  the  liability  was,  therefore,  direct  and  exclnsive.  This  case  was 
followed  by  Fischer  v.  Hope  Mut.  Ins.  Co.,  supra,  which  was  another 
action  on  the  same  contract,  and  the  rulings  in  the  former  case  were  in 
the  latter  recognized  and  approved. 

The  decree  of  the  court  oi  common  pleas  is  affirmed,  and  the  appeal 
is  dismissed  at  the  costs  of  the  appellant. 


Pennsylvaota  Kailboad  Company  v.  Hobst. 

October  5,  1885. 

Kbouoencb-^Railboad  Crosbino  —  Question  for  Jury. 

While  a  railroad  company  must  be  allowed  the  free  use  of  all  its  rights,  jtt 
those  rights  must  be  exercised  with  due  regard  to  the  safety  of  others. 

In  an  action  against  a  railroad  company  for  damages  for  personal  injury,  it 
does  not  matter  that  the  proof  of  negligence  is  slight;  if  it  exceeds  a  mere  scin- 
tilla, it  should  be  submitted  to  the  jury. 

In  an  action  of  damages  against  a  railroad  company  plaintiff's  evidence  was  to 
the  following  effect:  A  freight  train  belonging  to  the  company  was  left  standing 
across  a  turnpike  road,  and  the  engine  detach^.  The  train  was  cut  in  two,  how- 
ever, leaving  a  gap  about  twenty-five  feet  wide  between  ihe  cars,  to  drive  through. 
Plaintiff  upon  approaching  the  crossing  stopped,  but  one  of  the  train-hands  beck- 
oned him  to  drive  through,  which  he  accordingly  attempted.  When  between 
the  cars,  a  noise  similar  to  the  rattling  caused  by  tightening  or  loosening  brakes 
occurred,  which  frightened  plaintiff's  horse,  causing  him  to  run,  s^  in  the 
attempt  to  stop  him  one  of  the  reins  parted,  and  plaintiff  was  thrown  out  and 
injured.  The  defendants  submitted  no  evidence,  but  asked  the.court  to  rule  that 
plaintiff  had  not  given  sufficient  evidence  of  defendants'  negligence  to  warrant  a 
submission  to  the  lury.  This  the  court  refused,  and  the  jury  found  for  plain- 
tiff. Held,  that  plaintiff's  evidence  warranted  the  submission  of  the  case  to  the 
jury.  If  the  proof  did  not  sustain  the  verdict,  defendants'  remedy  was  an 
application  to  the  court  below  for  a  new  trial. 

Error  to  common  pleas  of  Lancaster  county.  Case  by  Samuel  Horst 
against  the  Pennsylvania  Railroad  Company,  to  recover  damages  for 
injuries  received  by  plaintiff  in  consequence  of  the  alleged  negligence 
of  defendants. 

ff.  M.  North  and  E.  D.  NoHh,  for  plaintiff  in  error.  D.  0.  Eshle- 
man  and  B.  F.  Eshlemam,,  for  defendants  in  error. 

Gordon,  J.  As  there  is  no  evidence  that  the  plaintiff  contributed  in 
any  degree  to  the  accident  which  is  the  subject  of  this  suit,  the  only 
matter  which  the  case  presents  for  consideration  is,  whether  the  evidence 
produced  by  the  plaintiff  justified  the  court  in  submitting  to  the  lurjthe 
question  of  defendant's  negliffence.  That  is,  whether  the  proois  estab- 
lislied  any  default  on  part  of  tne  railroad  company's  servants.  If  there 
were  such  proofs,  we  can  see  nothing  in  the  exceptions  on  part  of  the 
defendant  which  should  induce  us  to  reverse  the  court  below ;  on  the 
other  hand,  if  the  testimony  fails  to  establish  such  negligence,  the  case 
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ought  not  to  have  been  submitted  except  nnder  instructions  that  the 
plaintiff  conld  not  recover.  It  does  not  matter  that  proof  of  negli- 
gence may  have  been  slight,  if  it  exceeded  a  mere  scintilla,  for  in  that 
case  it  was  properly  sent  to  the  jury,  and  the  only  remedy  for  the 
defendant  was  an  application  to  the  court  below  for  a  new  trial. 
Under  such  circumstances  we  can  grant  no  relief,  and  the  verdict  must 
stand.  Was  there,  then,  in  this  case,  evidence  that  the  accident  com- 
plained of  was  produced  by  the  company's  default  i  We  think  there 
was.  To  start  with,  the  train  was  in  a  bad  and  unlawful  plac^.  It  had 
stopped  on  the  crossing  of  a  much  frequented  highway,  and  though 
before  that  crossing  was  reached  by  the  plaintiff,  tiie  train  was  cat, 
leaving  an  opening  of  twenty  or  twenty-five  feet,  still  it  occupied  one- 
lialf  or  two-thirds  of  the  turnpike  road,  which  in  the  circumstances 
it  had  no  right  to  do.  The  public  was  entitled  to  the  whole  of  the 
road,  and  the  defendant  could  not  lawfully  subject  the  plaintiff  to  the 
risk  he  must  run  in  the  unusual  appearance  presented  to  his  horse  by 
the  position  of  the  cars,  and  had  the  accident  happened  from  this  dispo- 
sition of  the  train,  the  company  would  have  been  unquestionably  liable. 
Of  course,  we  must  be  understood  to  speak  with  reference  to  the  facts  of 
the  case  in  hand ;  that  there  may  be  occasions  when  a  train  may,  for  a 
reasonable  time,  occupy  part,  or  even  the  whole,  of  a  public  crossing, 
cannot  be  gainsaid;  we  only  say  that  such  occupan^  was  not  justifi^ 
by  the  circumstances  here  presented.  Indeea,  Horst  says  that  he 
stopped  and  hesitated  about  passing  the  cut  until  he  was  beckoned  on 
by  one  of  the  train  hands.  Having  been  thus  invited  to  pass,  he  had 
no  reason  to  apprehend  that  any  thing  would  be  done  by  the  com- 
pany's servants  to  alarm  his  horse.  As  he  came  up,  every  thing  was 
quiet,  and  there  was  no  good  reason  why  it  should  be  otherwise,  aud  if 
some  one  of  the  employees  chose,  just  at  the  critical  moment  when  the 
horse  was  between  tne  cars,  to  shift  the  brakes  and  thus  cause  the  rat- 
tling spoken  of,  the  jury  might  well  find  that  this  was  the  immediate 
cause  of  the  accident.  'Whilst  a  railroad  company  must  be  allowed 
the  free  use  of  all  its  rights,  vet  those  rights  must  be  exercised  with 
due  regard  to  the  welfare  ana  safety  of  others.  Pennsylvania  Rail- 
road Go,  V.  Bamettj  59  Penn.  St.  259.  It  not  only  has  the  right,  but  it  is 
its  duty  to  have  the  whistles  of  its  locomotives  blown  upon  all  proper 
occasions,  but  not  under  a  bridge  over  which  a  traveler  is  passing  with 
his  team.  They  have  the  right  to  blow  off  their  engines  througn  the 
mud  valves,  but  not  at  a  common  crossing;  they  have  a  right  to  stop  a 
locomotive,  but  not  to  the  windward  of  a  house  in  process  of  con- 
struction, and  which  may  be  burned  by  sparks  issuing  therefrom. 
Turnpike  Co.  v.  Railroad  Co,^  54  Penn.  St.  345.  All  these  things 
indicate  negligence  in  the  use  of  a  right,  and  cannot  be  justified  on  the 

f ground  of  tne  possession  of  such  right,  for  it  must  also  be  used  in  a 
awful  manner. 

In  the  present  case,  the  right  to  screw  up  or  release  the  car  brakes  is 
not  denied,  but  whether  this  was  done  at  a  proper  time  and  m  a  proper 
manner  was  a  question  of  fact  properly  determinable  by  the  jury. 
Negligence,  where  there  is  evidence  involving  it,  is  always  for  the 
jury,  and  in  this  case  we  cannot  say  there  was  no  such  evidence. 
Judgment  affirmed. 
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Appeal  of  Henry  Gbdc 

October  5,  1886. 

Will— Act  op  April  18, 1853— Accumulations— Parties  Entitled  Thereto. 
A  testator  by  bis  will  left  tbe  residue  of  bis  real  and  personal  estate  to  bis  ex- 
ecutors, tbeir  heirs  and  assigns,  in  trust,  to  pay  bis  widow  an  annuity  out  of  tbe 
income  tbereof  and  to  invest  tbe  ''surplus  from  time  to  time  and  call  in  and 
convert  and  reinvest  tbe  same  as  often  as  tbey  sball  deem  proper  and  necessary 
.  .  .  .  until  tbe  decease  or  marriage  of  my  said  wife,  wbicb  ever  may  first 
bappen;  "  then  over  to  certain  residuary  legatees.  The  testator  left  a  widow  and 
no  lineal  heirs.  Held,  that  under  the  act  of  April  18,  1858  —  Purd.  1245  —  tbe  ac- 
cumulations of  income,  as  directed  by  the  will,  were  void.  And  that,  as  tbe 
residuary  legatees  could  not  take  under  the  will  until  after  tbe  death  or  marriage 
of  the  widow,  said  accumulations  must  go,  one-half  to  the  widow  and  one-half 
to  the  heirs  and  next  of  kin  of  the  testator. 

Executor's  First  Acx:ount  -  Effect  of  Confirmation. 

At  tbe  distribution  under  the  executor's  first  account,  which  was  confirmed  by 
tbe  court,  the  widow  made  no  claim  to  tbe  balance  of  accumulated  income  then 
appearing,  and  it  was  all  awarded  to  tbe  heirs  and  next  of  kin.  The  executor's 
second  account  showed  less  surplus  income  than  the  first.  Heldy  that  tbe  widow 
was  entitled  to  the  entire  balance.  While  tbe  confirmation  of  the  first  account 
was  conclusive  as  to  all  therein  contained,  yet  the  widow's  claim  was  not  em- 
braced in  it  and  tbe  decree  did  not  affect  her  right  to  one-half  of  this  surplus 
income  of  testator's  estate  which  should  accrue  from  bis  death  until  the  death  or 
marriage  of  tbe  widow. 

Appeal  of  Henry  Grim  et  aZ,,  legatees  under  the  will  of  John  Grim, 
deceased,  from  a  decree  of  the  orphans'  court  of  Philadelphia  county, 
awarding  the  entire  balance  appearing  by  the  second  account  of  Joseph 
Grim,  surviving  trustee  under  said  will,  being  accumulated  income  ac 
cruing  in  the  hands  of  the  said  trustee  since  the  confirmation  of  his 
first  account,  to  Sophia  Grim,  widow  of  testator. 

It  appeared  that  upon  the  filing  of  the  first  account,  the  widow  made 
no  claim  to  the  accumulated  income  in  the  trustee's  hands  and  hence  it 
was  all  awarded  to  the  heirs  and  next  of  kin.  The  court  below  ruled 
that  John  Grim  died  intestate  as  to  the  surplus  income  of  his  estate, 
and  as  he  left  no  lineal  heirs,  the  widow  was  entitled  to  a  moiety  of 
said  surplus,  and  testator's  heirs  or  next  of  kin  to  the  balance.  Buta» 
the  widow  did  not  participate  in  the  first  distribution,  she  was  entitled 
to  the  whole  of  the  fund  in  the  second,  which  was  less  than  the  first. 
From  a  decree  made  in  accordance  with  such  ruling,  the  legatees  took 
this  appeal. 

S.  N.  Hich^  for  appellants.     Crawford  cfe  DaUm^  for  appellee. 

Gordon,  J.  John  Grim,  by  his  last  will,  devised  and  bequeathed  as 
follows:  "I  give,  devise  and  bequeath  all  the  rest,  residue  and  re- 
mainder of  my  estate,  real,  personal  and  mixed,  wheresoever  and  whatr 
soever,  unto  my  executors  hereinafter  named,  and  the  survivor  of  them, 
and  the  heirs,  executors,  administrators  and  assigns  of  such  survivor, 
upon  trust,  to  take,  collect  and  receive  the  rents,  issues  and  profits  of 
my  real  estate,  and  the  income  of  my  personal  estate,  and  to  pay  out 
of  said  rents,  issues,  profits  and  income  of  my  said  residuary  real  and 
personal  estate,  the  sum  of  $1,200  per  annum  in  equal  quarterly 
payments,  the  first  payment  to  be  made  within  three  months  after  my 
decease,  to  my  said  wife,  Sophia  Grim,  for  and  during  all  the  time 


Digitized  by 


Google 


122.]  Appeal  of  Grim.  401 

11  remain  my  widow ;  and  if  there  should  be  any  sm^lus  in- 
)f  my  said  real  and  personal  estate  in  the  hands  of  my  said 
>r8,  after  payments  to  be  made  as  aforesaid  by  them  to  my 
ife  of  $1,200  in  each  and  every  year  in  quarterly  payments 
•esaid,  I  do  order  and  direct  them,  ray  said  executors,  and 
•vivors  and  survivor  of  them,  to  invest  such  surplus  income 
ime  to  time,  and  to  call  in,  convert  and  reinvest  the  same  as 
B  they  or  he  shall  deem  proper  or  necessary,  in  such  securities 
,  my  said  executors,  or  tne  survivor  of  them,  may,  in  their  or 
jretion,  deem  most  advantageous  to  my  estate,  mitil  the  decease 
rriage  of  my  said  wife,  whichever  event  may  first  happen." 
nder  the  act  of  1853,  accumulations  as  directed  in  the  above- 
testamentary  clause  are  void  and  of  no  effect,  is  no  longer 
n  question.  WaahingtoTCa  Estate^  96  Penn.  St.  102 ;  McKe^s 
I,  75  id.  277;  StUie's  EatatCy  4  W.  N.  0.  42;  Carson's 
!,  99  Penn.  St.  325.  It  follows  that  as,  by  reason  of  the 
ons  of  the  act  mentioned,  all  accumulations  except  for  minors 
arities  are  void,  the  provision  above  set  forth,  by  which  the 
ilations  are  expressly  reserved  for  the  residuary  estate,  is 
nl  and  nugatory.  The  only  question  left  for  our  consideration 
vhom  does  the  accumulatmg  fund  thus  left  undisposed  of, 
?  Not  to  the  residuary  legatees,  for  they  are  not  the  persons 
mder  the  uses  or  trusts  of  the  deed,  will  or  other  conveyance, 
ig  such  accumulation,  would,  for  the  time  being,  if  of  full 
entitled  to  the  rents,  issues,  interests  and  profits  so  directed 
mulate.*  They  cannot  take  presently,  but  only  after  the  death 
•iage  of  Sophia  Grim,  and  as  the  accumulations  can  never  form 
the  residuary  estate,  these  residuary  legatees  can  have  no  inter- 
hem,  present  or  prospective.  The  case  is  very  much  like  McKee's 
\  supra.  In  this  case  there  was  no  disposition  whatever  made  by 
ator  of  the  surplus  rents,  issues  and  profits  which,  after  his  death, 
•ora  his  estate  and,  it  was  therein  held  that,  "  under  the  opera- 
the  will  before  us,  there  is  no  direction  in  favor  of  any  person 
Dus;  on  the  other  hand,  if  accumulation  is  allowed  at  all,  it  must 
ved  to  swell  the  general  estate  until  the  death  of  Mrs.  McKee, 
is  part  of  the  corpus^  it  must  go  to  whomsoever  at  that  time  may 
bled.  No  ingenuity  can  reconcile  a  provision  of  this  kind  with 
;nte,  and  it  must,  therefore,  fall."  The  result  was  that  the  sur- 
3rease  of  the  estate  was,  as  in  Washington's  Estate^  decreed  to 
p  at  law.  To  whom,  then,  shall  the  rents,  issues  and  profits  out 
3h  the  accumulations,  directed  by  the  will,  were  to  arise,  be 
d  ?  The  act  itself  answers  this  question  as  follows :  "  And  in 
ase  where  any  accumulation  shall  be  directed  otherwise  than  as 
id,  su^h  direction  shall  be  null  and  void  in  so  far  as  it  shall  ex- 
e  limits  of  this  act ;  and  the  rents,  issues,  interests  and  profits 
3ted  to  be  accumulated,  contrary  to  the  provisions  of  this  act, 
)  to  and  be  received  by  such  person  or  persons  as  would  have 
ititled  thereto  if  such  accumulation  had  not  been  directed."    In 

*  Act  of  April  18,  1853. 
OL.  XL— 51.  ^ 
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other  words,  to  the  testator's  widow  and  heirs  or  next  of  kin.  This 
disposes  of  the  main  matter  in  dispute,  but  there  is  another  of  minor 
importance,  and  which,  though  ansing  in  the  form  of  an  execution, 
has  not  been  thought  worthy  of  a  discussion  by  the  counsel  on  either 
side.  The  exception  is,  that  tho  court  erred  in  awarding  the  entire  bal- 
ance of  the  present  account  to  the  widow.  This  is  answered  by  the 
auditing  judge  of  the  court  below  in  this  manner:  "As  the  heirs  and 
next  of  kin,  under  the  distribution  made  already,  have  received  more 
than  one-half  the  surplus  accrued,  the  entire  balance  shown  by  the 
present  account  has  been  awarded  to  the  widow."  There  can  be  no 
valid  objection  to  the  judgment  here  announced;  the  first  account  was 
but  partial,  embracing  only  the  rents,  issues  and  profits  then  accrued, 
and  whilst  the  decree  of  confirmation  was  conclusive  on  all  therein  con- 
tained, yet  as  the  widow's  claim  was  not  embraced  in  that  account,  the 
decree  can  in  nowise  aflfect  her  rights.  Leslie^s  Appeal^  63  Penn.  St. 
355 ;  ShindeVa  Appeal^  57  id.  43 ;  Kline^a  Appeal^  86  id.  363. 

The  question  involves  not  so  much  the  previous  account  which  has 
been  closed  up,  and  is  now  out  of  the  way,  as  the  equitable  status  of 
the  parties  with  reference  to  the  fund  in  hand.  The  doctrine  held  in 
Williams  Law  of  Executors,  1038,  7th  ed.,  is  undoubtedly  the  true 
one ;  that  is,  where  a  creditor  goes  into  the  master's  office  to  establish 
his  debt,  he  must  not  only  show  what  was  due  at  the  time  of  the  death 
of  the  debtor,  but  also  what  has  been  received  since  that  time ;  and 
this  for  the  reason  that  it  being  a  leading  equitable  maxim  that  equality 
is  equity,  the  creditors  who  have  been  paid  in  part  ought  not  to  receive 
any  other  part  either  of  the  legal  or  equitable  assets,  until  the  other 
creditors  have  been  paid  the  same  proportion  of  their  debts.  The 
question  thus  being  one  simply  of  payment,  it  does  seem  to  us  that  it 
cannot  make  much  diflference  how  the  payment  was  made,  whether  by 
the  executor,  on  his  own  responsibility,  or  by  distribution  of  a  previous 
fund  under  the  decree  of  tne  court,  and  this  rule  must  undoubtedly 
apply  to  the  claims  of  the  present  distributees.  How  stand  these 
several  claims?  what  proportion  has  been  paid  on  each?  And  the 
manner  of  payment  is  a  question  of  minor  consequence.  The  previ- 
ous decree  neither  altered  the  character  of  the  claims  nor  the  equities 
of  the  parties. 

When  that  decree  was  made,  the  widow  was  entitled  to  the  one  half 
of  all  the  accumulations,  not  only  of  those  which  had  then  accrued, 
but  that  had  and  would  accrue  between  the  date  of  the  death  of  the 
testator  and  her  own  death  or  marriage,  and  the  heirs  were  entitled  to 
the  other  half.  How,  then,  did  or  could  the  decree,  which  related  only 
to  a  partial  fund,  alter  or  destroy  this  right  established  by  the  law  of  the 
Commonwealth?  By  paying  to  the  heirs  that  which  the  widow  ought 
to  have  had  ?  An  equitable  conclusion,  truly  ;  a  conclusion  that  would 
enlarge  the  share  of  the  heirs  at  the  expense  of  the  widow.  This  will 
not  do.  If  we  but  remember  that  the  former  decree  operated  upon 
nothing  but  what  was  then  in  hand,  and  that  the  order  then  made  was 
but  a  direction  to  pay  what  the  executor  then  had  for  distribution  on 
account  of  the  shares  of  the  heirs,  and  that  the  court  neither  did,  nor 
intended  to,  pass  upon  the  rights  of  the  parties,  we  will  at  once  see, 
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it  the  distributees  then  received  were  but  payments  upon  their 
vhich,  by  the  decree,  were  made  absolute,  but  which,  never 
left  the  equitable  status  untouched,  and  to  be  adjusted  on  final 
For  example,  let  us  suppose  the  accumulations  to  finally  net 
);  of  this  tne  heirs  at  law  are  entitled  to  $50,000,  and  the 
0  the  balance.  About  this  proposition  there  is  no  doubt ;  so 
3  law.  But  the  appellants  say  no  ;  the  widow  is  entitled  to  but 
and  this  because  on  a  former  distribution  they  were  allowed 
>60,000.  And  the  widow's  claim  not  being  presented,  she  took 
Now,  say  they,  we  are  to  come  in  pro  rata  with  the  widow 
present  fund,  being  held  to  no  account  for  what  we  have 
,  and  so  are  to  raise  our  own  shares  of  the  estate  to  $75,000, 
ice  her  share  to  $25,000.  A  rule  of  this  kind  being  not  only 
ble  and  unjust,  but  contrary  to  the  provisions  of  the  act  of 
r,  cannot  be  sustained. 

ecree  of  the  court  below  is  affirmed,  and  it  is  ordered  that  the 
ts  pay  the  costs. 

NOETON  V.  BOEOUGH   OF   SoFfH    EaSTON. 

October  5,  1885. 

RADmo  AND  Curbing  —  Act  of  April  3,  1851. 

» lien  for  grading,  curbing  and  paving  conferred  bj  the  act  of  April  8,  1851 
L.  820;  Purd.  167,  pi.  25-6  —  attaches  when  the  work  on  thegroand  is  begun 
ot  before,  and  must  be  filed  only  against  the  owner  of  the  property  at  that 

to  common  pleas  of  Northampton  county.     Scire  facias  sur 
3's  lien  for  curbing  and  paving,  filed  bv  the  borough  of  South 
gainst  Horace  M.  Norton  and  Jeremiah  Dietrich,  as  owners  or 
owners  of  the  property  improved, 
n  filed  a  special  plea  in  which  he  denied  ownership  of  the 

when  the  work  began,  and  at  the  trial,  offered  evidence  to 
it  on  the  day  borough  councils  passed  the  ordinance  directing 
:  done,  he  was  under  verbal  contract  to  convey  the  property  to 
,  and  that  a  few  days  later,  and  long  before  the  work  was 
e  did  actually  so  convey. 

rd  J.  Fox  (&  Son  and  B.  F.  FackenthaU^  for  plaintiff  in  error. 
Irhpa^'riclc  and  Henry  ScoUy  for  defendant  in  error. 
ett,  J.  The  lien  on  which  this  scire  facias  issued  was  intended 
led  under  the  provisions  of  the  general  borough  act,  which 
3d  the  borough  authorities  "  to  require  and  direct  the  grad- 
)ing,  paving  and  guttering  of  the  side  or  foot  walks  by  the 

owners  of  the  lots  of  ground  respectively  fronting  thereon  in 
ce  with  the  general  regulations  prescribed."     "  To  cause  the 

be  done  on  failure  of  the  owners  thereof,  within  the  time 
\d  by  the  general  regulations,  and  to  collect  the  cost  of  the 
i  materials,  with  twenty  ^^r  cent  advance  thereon,  from  said 
s  claims  are  bv  law  recoverable  under  the  provisions  of  the 
iive  to  mechanics'  liens,  etc."  Purd.  167,  pi.  25-6. 
en  thus  given,  like  a  mechanic's  lien,  attacnes  when  the  work 
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on  the  ground  ib  commenoed  and  not  before.  It  was  never  contem> 
plated  mat  it  should  be  filed  against  any  other  than  the  owner  of  the 
property  at  the  time  the  work  was  commenced,  and  those  who  acquired 
title  thereafter  and  before  the  filing  of  the  lien.  We  cannot  under- 
stand why  the  borough  authorities,  with  actual  knowledge  that  Norton 
had  sold  and  convey^  his  interest  in  the  property  months  before  the 

Eaving  was  commenced,  should  include  him  in  the  Hen  and  insist  on 
eeping  him  on  the  record  as  a  defendant  The  fact  that  he  had  no 
interest  in  the  property  at  the  time  the  lien  attached  is  distinctly 
averred  in  the  special  plea,  and  he  offered  to  prove  it  on  the  trial,  but 
was  not  permitted  to  do  so.  In  this  there  was  error  for  which  the 
judgment  must  be  reversed. 

With  the  exception  of  so  much  of  the  specifications  as  relate  to  the 
special  defense  of  Norton,  there  is  nothing  in  the  afisign;iient8  of  error 
that  requires  notice.  In  other  respects  uiau  that  above  noticed,  the 
rulings  of  the  court  are  substantially  correct. 

Judgment  reversed  and  a  venire  jcudas  de  novo  awarded. 


Gill  v.  Westoh. 

October  5.  1885. 

MOBTOAGB  of  LEASEHOLD— RECORDING  — ACTS  OP  APRIL  27,  1855,  AND  MaT  18,  1876 

—  Mechanics'  Liens  —  Sheriff's  Sale  —  Acknowledgment. 

In  an  action  of  ejectment  to  recover  a  leasehold  estate,  both  parties  claimed, 
through  A.,  who  was  lessee  of  B.  and  of  C.  and  D.,  brothers.  The  lease  to  A. 
was  regularly  signed  and  acknowledged  and  signed  by  B.,  but  as  to  C.  and  D.  it 
was  signed  *'  C.  Bros."  in  the  handwriting  of  C,  and  the  notary's  certificate  set 
forth  that  '*B.  &  C.  Bros.,  by  C,"  appeared  and  acknowledged. 

Held,  that  the  lease  was  properly  executed  and  acknowledged,  at  least  as  to 
B.,  and,  therefore,  entitled  to  be  recorded  ;  and  further,  that  the  continued 
acknowledgment  of  the  validity  thereof  by  all  the  parties,  and  their  actions  in 
regard  to  it,  estopped  them  from  denying  it. 

Under  the  lease,  A.  took  possession  of  the  premises,  put  down  and  operated 
oil  wells  thereon,  and  continued  in  possession  until  the  premises  were  sold  on 
execution  on  mechanics'  liens,  at  which  sale  defendant  bought  the  leasehold  and 
took  possession.  For  reasons  not  explained,  the  mechanics'  liens  were  entered 
and  prosecuted  against  "  A.  and  others,  doing  business  at  the  F.  Oil  Co."  It  did 
not  appear  that  any  one  except  A.  was  interested  in  the  premises  prior  to 
the  sale. 

Held,  that  the  proceedings  on  the  liens  and  sale  aflFected  no  one  but  A.,  and 
that  defendant's  claim  was,  therefore,  under  him  only. 

Plaintiffs  claimed,  under  A. ,  as  purchasers  at  a  sheriff's  sale,  on  a  mortgage  of 
his  leasehold,  executed  to  them  and  recorded  before  the  mechanics'  liens 
attached. 

Held,  that  the  plaintiff 's  title  was  good.  The  mortgage  was  a  first  lien,  and 
was  not  discharged  by  the  sale  to  defendant  on  the  meclianic«'  liens.  *  It  was 
authorized  by  the  act  of  April  27,  1855  —  Purd.  486,  pi.  146  providing  for  the 
mortgaging  of  mining  and  other  leaseholds,  and  by  the  same  act  was  placed 
upon  equal  footing  as  to  "lien,  notice,  evidence  and  priority  of  payment,  as 
mortgages  of  freehold." 

The  mortgage  was  executed  November  29,  1882,  and  recorded  in  the  proper 
mortgage  book  on  December  15,  1882.  The  lease  to  A.  was  dated  October  1, 
1882.  and  recorded  at  the  same  time  and  in  connection  with  the  mortgage. 

Held,  that  the  mortgage  was  properly  recorded  under  the  act  of  18^,  supra. 
The  supplementary  act  of  May  18,  1876  -Purd.  2004,  pi.  8  — did  not  apply  to 
this  case.  The  two  acts  are  in  pari  materia,  and  must  be  construed  so  that 
both  may  stand.  The  latter  applies  in  cases  where,  by  reason  of  the  lease  hav- 
ing been  previously  recorded,  or  other  similar  cause,  the  act  of  1855,  as  to 
recording  the  mortgage  and  lease  together,  cannot  be  complied  with. 
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p  to  common  pleas  of  Warren  county.  Ejectment  by  W.  W. 
i  et  (il.j  trading  as  Weston  Bros.,  against  tJ.  D.  Gill,  to  recover 
ion  of  a  certain  leasehold  estate. 

on  c&  StonSy  for  plaintiff  in  error.  Charles  Dinsmoor  and 
Cahle^  for  defendants  in  error. 

KETT,  J.  Each  of  the  respective  parties  to  this  action  of  eject- 
ilaimed*  possession  of  the  leasehold  estate  in  controversy,  by  title 
[  from  A.  R.  Curtis,  who  was  the  lessee  of  H.  B.  Porter  and 
B  W.  and  Patrick  Dorsey.  The  lease  to  Curtis  was  regularly 
and  acknowledged  by  rorter,  but  as  to  the  Dorseys,  it  was 
"  Dorsey  Bros."  in  the  handwriting  of  Thomas  W .  Dorsey, 
e  one  of  the  printed  seals  on  the  lease,  and  the  notary's  certiti- 
acknowledgement  sets  forth  that  "  H.  B.  Porter  and  Dorsey 
3y  Thomas  W.  Dorsey,''  appeared  and  acknowledged  the  same, 
er  irregular  or  defective  tne  lease  may  be  regarded  as  to  the 
on  and  acknowledgment  of  the  two  Dorseys,  it  was  undoubtedly 
ecuted  and  acknowledged  by  Porter,  and  therefore  entitled  to 
rded.  So  far  as  appears,  all  the  parties  to  the  lease,  recognized 
iity  and  so  acted  in  reference  thereto  as  to  estop  themselves  from 
y  it. 

3r  the  lease  thus  executed,  acknowledged  and  delivered  to  Curtis, 
t  into  possession  of  the  demised  premises,  put  down  and  oper- 

0  oil  wells,  and  continued  to  occupy  the  premises  until  they 
»ld  on  executions  issued  on  the  mechanics'  liens.  At  that  sale, 
mt  below,  purchased  the  leasehold,  took  and  retained  possession 
,  claiming  the  right  to  do  so  by  virtue  of  the  title  thus  acquired 
heriff's  sale.  For  some  reason  not  fully  explained,  the  mechanics' 
>pear  to  have  been  entered  of  record  and  prosecuted  against  the 
"  A.  E.  Curtis  and  others  doing  business  as  the  Florence  Oil 
Qv."  Who  the  "  others  "  were  nowhere  appears,  nor  does  it 
tnat  any  such  company  ever  existed,  or  that  any  other  person 
Lirtis,  the  lessee,  was  then  or  at  any  time  prior  to  the  sale  inter- 
i  the  premises  against  which  the  liens  were  filed.  The  proceed- 
d  sale  on  the  liens  were  not  such  as  to  affect  any  one  except 
himself.  It  may,  therefore,  be  assumed  that  defendant  below 
under  Curtis,  and  is  in  possession  as  sheriffs  vendee  under  him. 
Ls  no  evidence  of  any  other  ground  of  claim  on  his  behalf.  The 
Is  below  also  claim  under  Curtis  by  virtue  of  his  leasehold  mort- 
xecuted  and  recorded  before  either  of  the  mechanics'  liens 
d.  The  mortgage  was  made  in  pursuance  of  the  act  of  April 
5,  providing  for  the  mortgaging  of  mining  and  other  leaseholds 

1  486,  pi.  146  — and  being  the  first  lien  on  the  premises  was  not 
ged  by  the  sale  to  defendant  below  on  the  subsequently  entered 
lies'  liens.  Default  having  been  made  in  payment  of  the  money 
I  by  the  mortgage,  the  leasehold  was  again  sold  by  the  sheriff 
rchased  by  the  mortgagees,  Weston  Brothers,  plaintiffs  below, 
arties  thus  claim  under  Curtis  as  whose  property  they  purchased 
•espective  sheriff's  sales.  They  both  gave  in  evidence  the  judg- 
md  proceedings  thereon,  upon  which  the  respective  sales  were 
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It  may  be  conceded  that  as  purchaser  under  the  mechanics'  liens, 
plaintiff  in  error  acquired  the  incumbered  title  of  Curtis,  but  nothing 
more.  The  mortgage  being  the  first  lien  on  the  leasehold,  was  not  dis- 
charged by  the  sale  to  plaintiff  in  error.  His  rights  as  purchaser  at 
that  sale  were  subordinate  to  the  paramount  lien  of  the  mortgagees, 
and  were  afterward  swept  away  by  the  sale  upon  the  bond  accompany- 
ing their  mortgage.  If  the  mortgage  was  properly  .executed  and 
recorded,  as  it  undoubtedly  was,  the  lien  thereof  was  not  divested  by 
the  first  sale,  and  plaintiffs  below  as  purchasers  thereunder  acquired  a 
good  title.  That  such  was  the  case  scarcely  admits  of  any  doubt,  and 
the  court  below  was  right  in  so  holding.  The  act  referred  to  declares 
it  shall  "  be  lawful  for  any  lessee  for  term  of  years  of  any  collier}', 
mining  land,  manufactory,  or  other  premises,  to  mortgage  his  or  her 
term  m  the  demised  premises,  with  all  .the  buildings,  fixtures  and 
machinery  thereon,  and  to  the  lessees  belonging  and  thereunto  appur- 
tenant, with  the  same  effect  as  to  the  lessee's  interest,  as  in  the  case  of 
the  mortgaging  of  a  freehold  interest  and  title,  as  to  lien,  notice, 
evidence  and  priority  of  payment ;  provided  the  mortgage  be  in  like 
manner  acknowledged  and  placed  of  record  in  the  proper  county, 
together  with  the  lease,"  etc.  The  act  of  April  3,  1868  —  Purd.  486, 
pL  141  —  provides  that  "  in  mortgages  upon  leasehold  estates,  the  mort- 
gagee shall  have  the  same  remedy  for  collection  thereof  which  mort- 
gagees of  real  estate  have  under  the  laws  of  this  Commonwealth  for 
the  collection  of  such  mortgages." 

The  mortgage  in  this  case  was  duly  executed  November  29,  1882, 
and  recordea  in  the  proper  mortgage  book  December  15,  1882.  The 
lease  dated  October  1,  1882,  was  recorded  at  same  time  and  in  imme- 
diate connection  with  the  mortgage.  This  was  clearly  a  recording 
of  the  mortgage  "  in  the  proper  county,  together  with  the  lease,"  in 
accordance  with  the  true  intent  and  meaning  of  the  act.  SturtevarUh 
Appeal^  34  Penn.  St.  149 ;  Ladley  v.  Creighton^  70  id.  490 ; 
Glading  v.  Frick,  88  id.  460 ;  Clader  v.  ThomaSj  89  id.  344.  The 
supplementary  act  of  May  13,  1876,  on  which  plaintiff  in  error  relies, 
is  inapplicable  to  this  case.  It  provides,  "  if  the  lease  shall  have  been 
recorded  in  the  deed  books  of  tne  proper  county,  before  the  execution 
of  the  mortgage,  or  shall  thus  be  recorded  at  the  time  of  recording  the 
mortgage,  such  recording  shall  be  deemed  a  sufficient  compliance  with 
the  requirements  of  the  act  with  reference  to  the  recording  of  such 
lease ;  provided,  always,  that  full  and  distinct  reference  be  made  in 
said  mortgage  to  the  book  and  page  where  the  said  lease  is  recorded." 
Purd.  2004,  pi.  8.  This  makes  provision  for  a  condition  of  things  that 
did  not  necessarily  exist  in  this  case.  It  is  applicable  to  cases  where, 
by  reason  of  the  lease  having  been  previously  recorded,  or  other  similar 
cause,  the  provisions  of  the  act  of  1855,  as  to  recording  the  mortgage 
and  the  lease  together,  cannot  be  literally  complied  with.  The  acts 
being  inpari  materia  must  be  construed  together  so  that  both  may 
stand.  When  so  construed  their  provisions  are  consistent  and  bar 
monious. 

As  already  intimated,  there  was  no  en-or  in  admitting  m  evidence 
the  record  of  the  oil  lease  from  Dorsey  Brothers  and  Porter  to  Curtis, 
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nor  the  mortgage  of  the  latter  to  Weston  Brothers,  plaintiflEs  below, 
and  hence  the  first  and  second  assignments  of  error  are  not  sustained. 

The  propositions  submitted  by  defendant  below,  and  covered  by  the 
third  to  sixth  specifications  inclusive,  were  rightly  refused.  The  posi- 
tion assumed  in  the  first  point  is  that  the  lease  to  Curtis,  embraced  in 
his  mortgage  to  plaintiffs  below,  not  having  been  recorded  in  the  deed 
books  of  Warren  county  before  or  at  the  time  of  the  execution  of  the 
mortgage,  as  required  by  the  act  of  May  13,  1876,  and  the  mortgage 
not  containing  any  reference  to  any  record  of  said  lease,  as  required 
by  said  act,  it  was  not  a  lien  on  the  leasehold  as  against  the  mechanics' 
liens.  The  act  of  1876  is  merely  a  curing  or  enabling  act,  and  does 
not  repeal  the  provisions  of  the  act  of  Apnl  27,  1855.  Being  in  pari 
materia  the  two  acts  must  bo  construed  together.  The  lease  having 
been  recorded  in  the  proper  county  at  the  same  time  and  in  immediate 
connection  with  the  mortgage,  plamtiffs  below  thereby  acquired  a  valid 
lien  on  the  leasehold,  with  all  the  rights  conferred  by  the  act ;  and 
having  purchased  the  premises  at  sherin's  sale  upon  the  bond  secured  by 
the  mortgage  they  acquired  all  the  right,  title,  interest  and  estate  that 
Curtis  had  therein  when  he  mortgaged  the  leasehold  to  them,  and  were 
entitled  to  recover  possession  of  the  premises  in  ejectment  as  against 
Curtis,  or  any  one  who  came  into  possession  under  him,  as  defendant 
below  did.  It  is  unnecessary  that  such  purchaser,  in  an  action  of 
ejectment  brought  by  him  against  the  defendant  in  the  execution  on 
which  the  land  was  sold,  or  any  one  coming  into  possession  under  him, 
should  show  previous  title  to  the  land  in  the  defendant  in  the  execu- 
tion. It  is  sufficient  for  him  to  show  the  judgment  and  execution  with 
proceedings  thereon.      Youn^  v.  Algeo^  3  Watts,  223,  227. 

In  the  second  and  third  points  of  defendant  below,  the  contention  is 
that  the  lien  of  the  mortgage  was  divested  by  the  sale  on  the  subse- 
quent mechanics'  liens.  In  view  of  the  express  provision  of  the  act 
which  places  leasehold  mortgages  upon  the  same  tooting  as  mortgages 
of  a  freehold,  "  as  to  lien,  notice,  evidence  and  priority  of  payment,"  • 
this  position  is  wholly  untenable.  Miners^  Bank  v.  Heilner^  47  Penn. 
St.  452,  455. 

What  has  already  been  said  is  snflScient  answer  to  the  fourth  point. 

There  was  no  error  in  charging  as  complained  of  in  the  last  specifi- 
cation, that  "  plaintiffs  on  the  undisputed  evidence  are  entitled  to  a 
verdict." 

Judgment  affirmed.  

Gill  v,  Weston. 

October  5,  1885. 

Mortgage  of  Leasehold  Estate  and  Fixtures  Thereon  —  Right  op  Mortga- 
gee to  Follow  Property  Removed  from  the  Leasehold  —  Trover  —  Evi- 
dence. 

A  mortgagee  of  a  leasehold  estate  has  a  right  to  follow  property  embraced  in 
his  mortgage  wherever  he  finds  it,  even  though  it  has  been  removed  from  the 
leasehold  by  permission  of  the  mortgagor;  and  he  can  maintain  trover  and  con- 
version against  the  holder. 

It  is  immaterial  that  the  mortgage  is  not  due,  unless  the  mortgagor  has  reserved 
to  himself  possession  and  control  of  the  property  until  default  in  payment  of  the 
mortgage  debt. 


Digitized  by 


Google 


408  The  Eastern  REPORfEB,  [Penn.  129. 

A  mortgage  of  a  leabehold  contained  the  following  claase:  "  Together  with  all 
machinery  and  fixtures  thereon."  This  was  followed  by  an  enumeration  of  arti- 
cles which,  as  claimed,  did  not  include  a  certain  engine  and  belt.  In  an  action 
of  trover  and  conversion  hj  the  mortgagee  against  the  holder  of  these  articles, 
plaintiff  offered  the  testimony  of  the  mortgagor  to  show  that  they  were  on  the 
leasehold  when  the  mortgage  was  made,  but  had  been  removed  since.  Meld,  that 
said  evidence  was  admissible. 

The  act  of  April  27,  1855—  Purd.  486,  pi.  146— relating  to  the  mortgaging  of 
mining  leaseholds,  applies  to  oil  lands,  notwithstanding  it  was  passed  before 
petroleum  was  discovered. 

Error  to  common  pleas  of  Warren  connty.  Trover  and  conversion 
by  W.  W.  Weston  et  al.,  trading  as  Weston  Brothers,  to  recover  the 
value  of  an  engine  and  belt,  removed  from  a  certain  leasehold  premises 
by  Curtis,  the  original  lessee,  and  subsequently  appropriated  bv  the 
defendant.  The  pTaintiflfs  were  holders  of  a  mortgage  made  by  Curtis 
of  his  leasehold  estate,  "  together  with  all  machmery  and  fixtures 
thereon  :  one  boiler,  one  engine,  two  tanks,  one  thousand  feet  tubing, 
four  hundred  feet  casine:,  feet  sucker  rods,  engine-house,  derricks,  and 
all  tools  thereon,  and  all  and  singular  the  appurtenances  thereunto  be- 
longing." Plaintiflfs  called  Curtis,  who  testified  that  the  engine  (which 
defendant  claimed  was  not  the  one  enumerated,  but  a  second  one)  and 
the  belt  were  on  the  propertv  when  the  mortgage  was  executed.  De 
fendant  objected  to  any  evidence  relating  to  tne  belt  or  engine,  on  the 
ground  that  they  were  not  named  in  the  leasehold  mortg^  and  were 
not  appurtenant  to  the  leasehold.  Evidence  admitted,  uiird  and  fifth 
assignments  of  error. 

The  remaining  facts  appear  in  the  opinion.  Verdict  for  plaintiflEs 
and  judgment  thereon.     Defendant  toot  this  writ. 

By'own  cfe  Stone^  for  plaintiff  in  error.  Charles  Dvnsmoor  and 
James  Cable^  for  defendants  in  error. 

Sterrett,  J.  This  contention  involves  the  right  of  plaintiflfe  below 
to  maintain  trover  and  conversion  for  an  engine  and  belt  removed  from 
•the  leasehold  premises  by  Curtis,  the  lessee,  and  subsequently  appro- 
priated by  the  defendant  below.  The  right  to  maintain  the  action  is 
claimed  bv  them  as  an  incident  of  the  leasehold  mortgage  which  has 
been  considered  in  writ  of  error  to  the  judgment  in  ejectment  between 
the  same  parties,  No.  73  of  this  term.  Some  of  the  facts  are  common 
to  both  cases,  and,  so  far  as  they  have  been  stated  in  that  case,  it  is  un- 
necessary to  repeat  them  here. 

In  November,  18S2,  Curtis  made  a  mortgage  to  Weston  Brothers, 

Elaintiffs  below,  of  the  leasehold,  '*  together  with  all  machinery  and 
xtures  thereon,"  including,  as  they  claim,  the  engine  and^belt  in  con- 
troversy. Curtis  testified  that  the  engine  and  belt  were  on  the  prop- 
erty when  the  mortgage  was  executed.  There  was  also  evidence  tend- 
ing to  show  that  the  articles  in  controversy  had  been  removed  from  the 
leasehold  premises  and  were  subsequently  taken  possession  of  by  de- 
fendant below,  who  refused  to  surrender  them. 

The  learned  judge  charged  that  if  the  property  was  embraced  in  the 
mortgaj^,  the  mortgagees  had  the  right  to  follow  it  wherever  they 
found  it,  notwithstanding  it  had  been  removed  from  the  leasehold  by 
permission  of  the  lessee ;  that  the  latter  had  no  right,  as  against  them. 
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Stbateb  v.  Johnson. 

October  5,  1885. 

Ejectment —  Two  Judgments  Therein  Conclusive   Between    Pakties   and 
Privies  —  Privity  ov  Estate. 

In  actions  of  ejectment  two  verdicts  and  judgments  thereon  upon  the  same 
title  are  conclusive  of  that  title  between  the  parties  and  their  privies,  assignees 
and  vendees.  The  bar  of  two  such  judgments  is  a  statutory  estoppel  between 
privies  as  well  as  parties. 

Trespass  Quare  Ci^usum  Fregit. 

In  an  action  of  trespass  quare  clausum  fregit,  in  which  the  plea  was  liberum 
Unementum,  the  plaintiff  claimed  the  land  as  purchaser  at  a  treasurer's  sale  for 
unpaid  taxes,  which  were  assessed  upon  a  tract  called  the  **  A.  tract,"  the  patent 
for  which  was  given  to  A.  in  1839,  and  was  in  evidence.  Defendant  claimed  the 
land  under  a  patent  issued  to  B.  in  1796,  which  was  also  in  evidence.  The  only 
question  between  the  two  patents  was  one  of  location  ;  whether  the  warrant  for 
the  B.  tract  included  the  A.  tract  or  not.  Defendant  offered  in  evidence  a  deed 
from  A.  to  C.  for  the  A.  tract  and  also  the  records  in  two  ejectment  suits  against 
C,  in  which  the  question  of  the  location  of  the  A.  tract  was  involved  and  in  both 
of  which  verdicts  were  rendered  for  plaintiffs.  The  plaintiff  objected  to  the 
admission  of  these  records,  but  the  court  admitted  them,  holding  that  the  two 
concurrent  verdicts  and  judgments  definitely  settled  the  question  of  the  location 
of  the  A.  tract  and  that  the  plaintiff,  being  in  privity  of  estate,  was  concluded 
by  said  records.  The  court  accordingly  directed  a  verdict  for  defendant.  Held, 
that  the  records  were  properly  admitted.  The  essential  privity  was  not  in  tlie 
parties  to  the  actions  which  determined  the  location  of  the  tract,  but  in  the  right 
of  property  therein  involved,  and  all  subsequent  parties  coming  into  the  title  had 
notice  of  the  adjudications  and  were  concluded  by  them. 

Error  to  common  pleas  of  Clinton  county.  Trespass  quare  olausum 
fregit^  by  A.  H.  Strayer,  to  use  of  P.  W.  Keller,  a^inst  F.  S.  Johnson 
et  al,,  for  removing  trees  from  land  claimed  by  plamtiflEs. 

TT.  C.  Kress,  Sarntcel  Linn^  C.  A,  Jencks  and  John  H,  Orvis,  for 
plaintiffs  in  error.  TT.  H.  Armstrong,  H.  C.  Parsons  and  Charles 
Corss,  for  defendants  in  error. 

Sterrett,  J.  This  action  of  trespass  qua/re  clausum  fregit  was 
brought  under  the  act  of  March  29,  1824,  to  recover  treble  damages 
for  timber  trees  cut  and  removed  from  the  tract  of  land  in  controversy. 
The  pleas  were  not  guilty  and  liberum  tenem^entum,  on  the  latter  of 
which  the  defense  was  exclusively  based. 

To  maintain  the  issue  on  his  part,  plaintiff  gave  in  evidence  warrant 
dated  October  3,  1859,  to  Charles  Carskadden  for  four  hundred  acres, 
survey  in  pursuance  thereof,  and  patent  to  warrantee,  October  14,  1859. 
He  also  gave  in  evidence  assessment  of  same  tract  for  1874  and  1875, 
and  treasurer's  sale  to  himself  for  the  taxes,  June  12,  1876  ;  and,  after 
offering  evidence  of  the  alleged  trespass  by  defendants,  rested. 

Defendants,  on  the  other  nand,  gave  in  evidence  warrant,  April  7, 
1794,  to  Jane  Nelson,  survey  in  pursuance  thereof,  and  patent  to  Joseph 
Fearon,  April  29,  1796.  They  then  traced  title  to  the  Nelson  tract 
into  the  land  association  from  which  they  derived  title.  They  also 
gave  in  evidence  the  following  records  of  ejectments  in  the  circuit 
court  of  the  United  States  for  the  western  district  of  Pennsylvania, 
viz. :  No.  9,  June  term,  1868,  Frederick  A.  Dreer  v.  David  Carskad- 
den, in  which  there  was  a  veixlict  for  plaintiff  and  judgment  thereon 
July  3,  1872.     Also  No.  2,  September  term,  1872,  and  No.  1,  June 
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between  same  plaintiff  and  the  widow,  children  and  heirs  o 
i  Carskadden,  deceased,  in  each  of  which  respectively  there  wa 
iict  for  plaintiff  and  judgment  thereon  entered  June  28,  1875.* 
e  admission  of  these  records  is  the  subject  of  complaint  in  the  Hn 
ication,  and  the  rulings  of  the  court  as  to  their  legal  effect  are  com 
id  of  in  the  last  two  specifications.  The  court,  holding  that  ii 
;ction  with  undisputed  tacts  in  the  case  the  concurrent  verdicts  an< 
lents  Were  conclusive  of  the  location  and  title,  directed  a  verdic 
jfendants.  The  correctness  of  this  ruling  is  the  controlling  quet 
n  the  case.  If  there  was  no  error  in  that,  the  questions  involves 
)  other  subordinate  specifications  become  wholly  unimportant, 
e  "  Nelson  "  appears  to  bo  a  chamber  survey,  returned  as  contain 
)ur  hundred  and  fifty-nine  acres  and  one  hundred  and  fifty-tlire 
es,  located  on  its  northern,  western  and  southern  boundaries  h 
lis  for  older  surveys.  To  reach  these  calls  necessarily  increase 
aantity  of  land.  It  is  alleged  that  this  excess  in  quantity,  togethe 
the  enhanced  value  of  the  land,  prompted  speculative  cupidit 
3d  to  the  location  of  later  warrants,  covering  the  northerly  as  wel 
)  southerly  portion  of  the  "  Nelson  "  survey,  and  hence  the  litiga 
hat  ensued.  The  only  question  that  ever  did  or  ever  could  possi 
rise  between  the  "  Nelson  "  and  these  much  later  surveys  was  tha 
1  location.  Neither  of  the  parties,  in  any  of  the  several  trials  tha 
been  had,  appears  to  have  contested  the  title  of  the  others  on  an^ 
ground.  Their  respective  titles  were  regularly  derived  from  th 
non wealth,  and  each  claim,  upon  its  face,  appears  to  be  complete 
luestion  was  solely  one  of  location.  As  between  the  "  Nelson 
'  Carskadden  "  surveys,  both  parties  asserted  that  the  northerl 
>f  the  *'  Nelson  "  was  the  southerly  line  of  the  "  Gray,"  "  Martin 
'  Tompson  "  surveys  for  which  it  called.  If  the  *'  Nelson  "  ws 
kI  to  one  hundred  and  thirty  perches  south  of  that  line,  there  W2 
)ora  for  the  Carskadden  warrant.  If  the  "  Nelson  had  a  rigl 
ach  the  Taylor  land  on  its  southerly  call,  and  the  white  oak,  i 
-west  comer  of  the  Taylor  tract,  called  for  in  its  western  line,  the 
was  no  room  for  the  Carskadden  warrant,  and  the  latter,  howeve 
ct  it  might  appear  to  be,  had  no  unappropriated  land  to  which  i 

attach.  The  status  of  the  case  is  well  expressed  in  one  of  tli 
referred  to  —  Dreer  v.  Carskadden^  48  Penn.  St.  38  —  in  whic 
amo  question  of  location  was  in  issue!  In  that  case  the  verdic 
judgment  were  in  favor  of  the  Carskadden  location,  but  it  w£ 
sed  by  this  court,  for  reasons  that  will  appear  in  the  opinion  ( 
:  Justice  Woodward. 

e  learned  president  of  the  common  pleas  was  clearly  right  i 
tting  the  records  of  the  circuit  court  and  in  holding  that  the  coi 
nt  verdicts  and  judgments,  evidenced  thereby,  definitively  settle 
uestion  of  location,  as  between  the  Nelson  and  the  Carskadde 
mts  and  surveys,  in  favor  of  the  former,  and  that  the  present  plaii 
eing  in  privity  of  estate  is  forever  concluded. 

connection  with  these  offers,  defendant  also  gave  in  evidence  a  deed  fro 
38  Carskadden  to  David  Carskadden,  dated  March  23,  1860. 
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The  general  rule,  to  which  this  case  is  no  exception,  is  that  judgments 
are  conclusive  between  parties  and  privies.  1  Greenl.  Ev.,  §  622  et 
seq. ;  4  Minor  Inst.  718 ;  Peterson  v.  Lothrop^  84  Penn.  St.  223 ; 
Adams  v.  JSameSy  17  Mass.  365.  The  term  parties  is  of  course  well 
understood  as  including  all,  directly  interested  in  the  subject-matter, 
who  have  a  right  to  defend  or  control  the  proceedings  arid  appeal. 
OUtman  v.  otronOy  64  Penn.  St.  242.  And  courts  will  even  look 
beyond  the  nominal  party  and  treat,  as  the  real  party,  him  whose  inter- 
ests are  involved  in  tne  issue  and  hold  him  concluded  by  any  judgment 
that  may  be  rendered.  Peterson  v.  Lothrop^  supra.  Privies  are 
those  whose  relationship  to  the  same  right  oi  property  is  mutual  or 
successive.  In  other  words,  privity  denotes  mutual  or  successive  rela- 
tionship to  the  right  of  property,  title  or  estate.  It  may  be  in  blood, 
in  law,  or  in  estate.  A  purchaser  at  sheriff's  sale,  for  example,  is  in 
privity  to  the  defendant's  title ;  and  for  like  reason,  we  have  no  doubt 
a  purchaser  at  treasurer's  sale  is  in  privity  to  the  title,  if  any,  that  is 
divested  by  the  sale  and  passes  to  him.  In  actions  of  ejectment,  two 
verdicts  and  judgments  tnereon,  upon  the  same  title,  are  conclusive  of 
the  title  between  the  parties  and  their  privies,  assignees  or  vendees. 
The  bar  of  two  such  judgments  is  statuto^  estoppel  between  privies  as 
well  as  parties.  Blaokmore  v.  Qregg^  10  Watts,  222 ;  Drexel  v.  Jfann, 
Jr,,  2  Penn.  St.  267. 

The  essential  privity  was  not  in  the  parties  to  the  actions  which 
determined  the  location  of  the  Nelson  survey,  but  in  the  right  of  prop- 
erty involved  therein ;  and  all  parties  subsequently  coming  into  tne 
title,  no  matter  how,  and  relying  on  a  right  of  property  derived  from 
either  of  the  warrants  and  surveys,  are  visited  with  notice  of  the  adju- 
dication to  which  those  survevs  were  subjected  between  the  parties 
who  were  then  the  owners.  The  last  two  judgments  in  the  circuit 
court  were  entered  June  28,  1875,  and  the  treasurer's  sale  on  which 
plaintiff  relies,  was  made  nearly  a  year  thereafter.  The  purchaser 
at  that  sale  had  record  notice  that  the  Carskadden  warrant  nad  been 
laid  on  previouslv  appropriated  land,  and  therefore  those  claiming 
under  it  had  no  title.  It  is  conceded  that  the  Nelson  tract  was  duly 
assessed  for  1874  and  1875  and  the  taxes  paid.  Upon  what  principle 
then  should  the  title  to  the  latter  be  divested  in  favor  of  a  purchaser 
who  had  at  least  constructive  notice  of  these  facts. 

It  was  well  said  by  the  learned  judge  below,  that  if  the  Carskaddens 
were  plaintiffs  in  this  case  they  would  be  concluded  by  the  verdicts  and 
judgments  in  the  circuit  court.  The  taxes  on  the  land  in  question  hav- 
ing been  paid,  the  sale  under  the  assessment  against  the  Carskaddens 
gave  the  piirchaser  no  better  title  than  that  warrant  and  survey  could 
confer.  He  conceded  that  the  title  so  acquired  by  the  purchaser  at 
treasurer's  sale  would  enable  plaintiff  to  try  the  question  of  the  true 
location  of  the  "  Nelson,"  and  whether  such  location  would  leave  room 
for  the  **  Carskadden,"  provided  that  was  an  open  question  ;  but,  inas- 
much as  that  question  had  been  definitely  settled  and  closed  by  the 
judgments  in  the  circuit  court,  not  only  as  to  the  Carskaddens,  but  as 
to  dl  persons  succeeding  to  their  title,  whether  by  their  act  or  by 
operation  of  law,  they  were  concluded. 
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t  is  nnnecessary  to  discuss  the  remainiDg  assignments.     They  ait 
sustained, 
ndgment  afBnned. 
Jlabk,  J.,  dissents.  


Mtebs  v.  Commonwealth. 

October  5,  1885. 

NTY  Bridges— Duty  to  Rbbxtild  —  Bfecial,  Acts  op  February  37,  1847,  Mai 
21,  1857,  AND  May  1,  1861  —  General  Act  of  May  5,  1876. 

An  owner  of  land  on  either  side  of  a  stream  bailt  a  bridge  across  the  same 
which  he  conveyed,  with  the  land  on  which  it  rested,  to  the  commissioners  of  thi 
county  of  Lancaster,  in  1801.  The  county  accepted  the  bridge  and  maintained  i 
until  1867,  when  it  was  destroyed  by  flood.  Soon  after  the  destruction,  upoi 
petition  of  citizens  to  the  court  of  L.  S.,  viewers  were  appointed  wh< 
reported  in  favor  of  rebuilding  the  bridge.  This  report  was  submitted  to  th< 
grand  jury,  at  the  November  sessions,  and  disapproved.  At  the  next  sessioi 
Uiereafter,  the  report  was  again  presented  to  the  grand  jury,  by  it  approved,  an( 
subsequently  confirmed  by  the  court.  The  county  commissioners  ratifiet 
these  proceedings  and  rebuilt  the  bridge,  on  payment  to  them  of  oue-third  of  th( 
cost,  by  a  turnpike  company  then  using  it.  In  1882  the  superstructure  of  th< 
bridge  was  destroyed  by  fire,  leaving  only  the  piers  standing.  It  was  then  claimec 
that  the  proceeding  in  1867  was  invalid,  because  the  report  of  viewers  was  laic 
before  a  second  grand  jury  after  being  disapproved  by  the  first.  The  commis 
sioners,  therefore,  contended  that  the  bridge  was  not  a  county  bridge  and  need  no 
be  rebuilt  by  them.  Held,  that  as  the  report  was  not  only  laid  before  the  seconc 
^rand  jury  without  objection,  but  the  action  of  said  jury  was  ratified  and  con 
firmed  by  the  court  and  commissioners,  and  the  bridge  rebuilt  by  them  and  knowi 
for  the  next  fourteen  years  as  a  county  bridge  without  any  reversal  of  the  decree 
making  it  such,  it  was  too  late  to  successfully  questio^  said  decree,  and  th< 
bridge  was  a  county  bridge. 

Peqttea  Greek  Bridge,  fe  Penn.  St.  427,  distinguished. 

It  was  further  contended  that  even  if  the  bridge  were  a  county  bridge,  yet  th< 
county  of  Lancaster,  under  the  special  acts  of  February  27,  1847,  its  supplemen 
of  May  1,  1861,  and  the  act  of  May  21,  1857,  was  not  bound  to  rebuild  it.  Held 
that  said  acts  were  all  repealed  by  the  general  act  of  May  5,  1876  —  Purd.  2074 
pi.  6  —  under  which  it  was  the  duty  of  the  county  to  reconstruct  said  bridge. 

Irror  to  common  pleas  of  Lancaster  connty.     Case  stated,  in  whicl 

commissioners  of  Lancaster  county  were  plaintiffs,  and  Jacob  K 
k  and  five  others  defendants.     The  opinion  states  the  facts. 
reorge  Nauman^  Marriott  Brosina  and  John  Fry^  for  plaintiffs  ir 
>r.     Samud  H,  Reynolds^  Andrew  M,  Frcmiz  and  B,  Franl 
leraan^  for  defendants  in  efror. 

Ierccb,  Ch.  J.     On  a  case  stated  this  judgment  of  the  court  awardec 
jremptory  mandamiLS  commanding  the  commissioners  of  the  count] 
Lancaster  to  rebuild  a  bridge  across  the  Conestoga  creek  in  sai( 
tity. 
n  1797-8  one  Binkley  owned  the  land  on  both  sides  of  the  creek 

erected  a  bridge  across  the  stream.  In  1801  he  sold  and  c6nveye( 
i>  Myers  and  others  the  bridge  and  the  land  on  which  it  was  built 

*  one  perch  wide  around  the  heads  thereof,"  in  trust  for  the  public 
and  benefit  of  said  county  of  Lancaster  and  the  inhabitants  thereof 

free  for  all  persons  to  pass  and  travel  over,  across  and  upon  sai( 
Ige  and  the  ground  or  parcel  of  land  whereon  it  was  built  forever 
)  (rounty  accepted  the  bridge,  repaired  and  maintained  it  until  it  wa 
troyed  by  a  flood  in  1867.     It  was  rebuilt  in  the  following  year 
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In  November,  1882,  the  superstructure  of  the  bridge  was  destroyed  by 
fire,  leaving  the  stone  piers  and  abutments  still  standing.  The  condi- 
tion of  the  stream  is  such  as  to  unquestionably  require  a  bridge  across 
it.  The  contention  is  whether  it  is  the  dutv  of  the  county  commis- 
sioners to  reconstruct  or  rebuild  the  same.  The  denial  of  that  duty  is 
based  on  the  alleged  improper  action  of  the  authorities  in  adopting  it 
as  a  county  bridge  and  rebuilding  it  after  its  destruction  by  water.  It 
appears  that  in  1810  the  New  Holland  Turnpike  Road  Company  was 
incorporated  and  constructed  a  turnpike  whicn  leads  to  and  from  said 
bridge,  and  the  turnpike  continues  to  be  used  as  such  and  toll  charged 
thereon. 

Soon  after  the  destruction  of  the  bridge  in  1867,  on  petition  of  citi- 
zens of  said  county,  the  court  of  quarter  sessions  appointed  viewers, 
who  reported  in  favor  of  rebuilding  the  bridge.  The  report  was  sub- 
mitted to  the  grand  jury  at  the  November  sessions,  and  oy  that  body 
disapproved.  At  the  first  session  thereafter  the  report  was  again  laid 
before  the  grand  jury,  and  by  it  approved,  and  the  report  was  confirmed 
by  the  court.  The  commissioners  of  the  county  ratified  the  same,  and 
agreed  to  rebuild,  and  did  rebuild,  on  the  payment  to  them  of  one-third 
the  cost  thereof  by  the  turnpike  company. 

Thus  all  the  forms  of  law  prescribed  by  statute,  to  constitute  a  county 
bridge,  were  complied  with.  It  is  claimed  by  plaintiffs  in  error  that 
the  whole  proceeding  is  invalid  inasmuch  as  the  report  was  laid  before 
a  subsequent  grand  jury  after  it  had  been  disapproved  by  a  former 
one.  The  case  of  Pequea  Creek  Bridge^  68  Penn.  St.  427,  is  cited 
to  support  this  conclusion.  Wo  do  not  question  the  correctness  of 
that  opinion  on  the  facts  of  the  case.  There,  objection  was  made  to 
submitting  the  same  report  to  a  second  grand  jury  before  it  was  done. 
It  is  an  irregularity  which  may  very  welinot  be  approved  of,  if  objec- 
tion be  made  in  tirtie.  Here,  however,  it  was  not  onlv  laid  before  the 
second  jury  without  any  objection,  but  the  action  of  that  jury  was  rati- 
fied and  confirmed  by  the  court  and  tlie  commissioners  ot  the  county. 
During  the  whole  fourteen  years  that  the  superstructure  stood,  the 
bridge  was  known  and  recognized  as  a  county  bridge.  The  decree 
making  it  such  has  never  been  reversed,  set  aside  or  in  any  manner 
annulled.  It  remains  in  full  force  down  to  the  present  time.  The 
irregularity  was  waived  by  all  of  the  tribunals  authorized  to  pass  upon 
the  proceeding.  The  coirectncss  thereof  has  been  affirmed  and  ratified 
by  so  many  years  of  recognized  assent  that  it  is  now  too  late  to  suc- 
cessfully question  its  validity,  in  this  proceeding.  We  must,  there- 
fore, hold  and  declare  as  we  now  do,  that  it  became  a  county  bridge 
subject  to  all  the  laws  of  the  county  applicable  to  such  bridges.  If 
this  be  so,  it  is  further  contended  that  the  duty  of  rebuilding  the  same 
does  not  rest  on  the  county  of  Lancaster  by  reason  of  the  special  stat- 
utes applicable  thereto.  To  support  that  view,  the  three  following  acts 
are  cited,  to-wit :  of  27th  of  February,  1847 ;  21st  of  May,  1857,  and 
1st  of  May,  1861.  The  first  of  these  provides,  when  any  new  bridge 
is  then  or  thereafter  authorized  to  be  built  according  to  law  in  that 
county,  that  the  commissioners  may,  before  proceeding  to  erect  the  same^ 
cause  a  certain  amount  to  be  contributed  by  subscription  of  individuals 
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and  others ;  the  one  of  2l8t  May,  1857,  provides  that  all  bridges  which 
have  been  or  shall  be  erected  or  purchased  at  the  expense  in  part,  or 
in  the  whole,  of  said  countv,  and  which  are  or  shall  be  situate  on  the 
route  of  any  turnpike  road,  and  be  used  by  the  company  owning  such 
turnpike  road,  shall  be  kept  in  repair  by  the  turnpike  company ;  and 
in  case  of  its  failure  so  to  do  the  same  shall  be  repaired  by  the  com- 
missioners of  the  county,  and  they  may  recover  the  cost  thereof,  from 
such  turnpike  company.  The  other  of  Ist  May,  1861,  is  supplement- 
ary to  the  act  of  27th  February,  and  declares  in  addition  to  the  indi- 
vidual subscriptions  authorized  in  the  former  act  and  which  tliey  may 
still  require  if  they  deem  it  right  and  proper,  the  commissioners  may, 
before  proceeding  to  erect  the  same,  require  from  the  township  or 
townships  in  which  the  bridge  is  to  be  built,  the  payment  of  onetnird 
of  the  cost  thereof. 

It  will  be  observed  that  the  first  of  these  acts  expressly  refers  to  the 
building  of  a  "new  bridge,"  and  the  act  supplementary  thereunto  does 
not  enlarge  its  application  to  any  other  bridge  nor  in  any  manner  refer 
to  the  case  of  rebuilding^  and  both  leave  to  the  sound  discretion  of  the 
commissioners  whether  to  obtain  aid  from  individuals  or  townships, 
before  erecting  the  bridge,  and  the  second  act  applies  •  to  "  repairs " 
only. 

Whatever  may  have  been  the  purpose  or  effect  of  any  one  of  those 
acts,  the  clear  and  unmistakable  language  of  the  act  of  5th  May, 
1876  —  Pur.  Dig.  2074,  pi.  6  —  appears  to  cover  all  cases  of  rebuild' 
ing.  It  declares  **  it  shall  be  the  duty  of  the  county  commissioners 
of  the  several  counties  of  this  Commonwealth  to  rebuild  and  recon- 
struct all  bridges  heretofore  built,  or  that  may  hereafter  be  erected  by 
the  county  commissioners  of  any  of  the  counties  of  this  Common- 
wealth, whether  the  same  has  been  or  shall  be  constructed  under  the 
general  laws  of  this  Commonwealth  relating  to  roads  and  bridges,  or 
any  special  act  of  assembly  for  that  purpose,  whenever  any  such  bridge 
has  been,  or  shall  hereafter  be,  blown  aown,  destroyed,  partially  destroyed 
or  swept  away  by  floods,  freshets,  ice,  storm,  lire  or  other  casualty,  at  the 
expense  of  the  county  wherein  such  bridge  was  located,  and  it  shall  be 
the  duty  of  the  county  commissioners  of  the  respective  counties  to  pay 
the  expenses  of  rebuilding  any  such  bridge  out  of  the  county  treasury 
in  the  usual  manner." 

Language  more  clear  and  specific  than  this  could  not  be  used.  Obli- 
^tion  is  thereby  imposed  on  the  county  "  to  rebuild  and  reconstruct;  " 
What  ?  The  statute  answers,  "  all  bridges."  How  must  they  have  been 
constructed  ?  '*  Either  under  general  or  special  laws "  says  the  act. 
In  what  manner  must  they  have  beea  either  wholly  or  partially 
destroyed  ?  The  answer  is  by  any  casualty  whatever.  Where  does 
this  act  apply  ?  It  answers  in  any  of  the  several  counties  of  this  Com- 
monwealth. It  was  designed  to  strike  down  all  laws  in  conflict  there- 
with. To  remove  all  doubt  section  3  declares  "  all  acts  or  parts  of 
acts  inconsistent  herewith  are  hereby  repealed."  Hence  the  repeal  of 
every  or  any  special  law,  in  the  county  of  Lancaster,  inconsistent  with 
this  general  law,  does  not  rest  on  implication  or  presumption  alone ; 
but  on  its  express  command . 
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We  see  no  merit  in  the  argument  as  to  the  insafficiency  of  the  title 
to  this  act.  It  authorizes  '^the  reoonstruetion  of  county  bridges 
destroyed  or  partially  destroyed  and  empowers  the  commissioners  to 
borrow  money  for  that  purpose.  The  purpose  of  the  act  is  sufficiently 
expressed  in  the  title,  and  the  authority  to  borrow  money  is  germane 
to  the  reconstruction.  It  is  unnecessary  to  discuss  the  questions  fur- 
ther. The  learned  judge  committed  no  error  in  the  judgment  or 
decree  entered. 

Judgment  affirmed. 

Deztbb  v.  Billings. 

October  5,  1885. 

Tbbspabb  Quake  Claubum  FRBorr— Parol  Evidence  in  Connection  with  Deed 
TO  Prove  Origin  op  Plaintiff's  Title — Harried  Woman's  Right,  under 
Act  of  1848,  to  Land  Conveyed  to  Husband  and  Wife  Jointly  —  Statute 
OF  Limitations. 

An  actioD  of  trespass  qttare  clausum  fregU  was  brought  bj  A.  and  wife  to  the 
use  of  .the  latter,  a^inst  the  administratrix  of  B.  for  the  removal  of  timber 
from  certain  lands  of  the  plaintiffs.  The  plaintiffs  claimed  that  said  land  was 
part  of  a  large  tract  of  which  C,  in  1853,  died  seized  and  intestate,  leaving* 
seven  children,  among  whom  were  B.  and  Mrs.  A. ;  that  In  1858  said  tract  was 
sold  for  taxes  and  purchased  by  B.,  who,  until  his  decease  in  1879,  continued  to 
hold  it,  except  that  part  thereof  which,  in  1862,  he  conveyed  to  Mrs.  A.  and  her 
husband,  A. ;  that  B.  always  recognized  the  interest  of  his  brothers  and  sisters 
in  said  tract,  and  purchased  the  respective  shares  of  each,  except  that  of  Mrs. 
A.,  who  retained  her  interest  which  B.  conveyed  to  her  and  her  husband,  as 
aforesaid,  in  1862;  that  this  deed  by  mistake  was  made  to  A.  and  Mrs.  A., 
instead  of  to  Mrs.  A.  alone;  that  A.  never  claimed  any  interest  in  the  land,  but 
upon  noticing  the  mistake,  made  a  quit-claim  deed  to  Mrs.  A.,  so  as  to  vest  the 
legal  title  wholly  in  her.  On  the  trial  of  the  action  plaintiffs  offered  the  deed 
of  1862  in  evidence,  to  be  followed  by  parol  evidence  of  the  above  facts,  for  the 
purpose  of  showing  Mrs.  A.'s  title  to  the  land.  The  court  treated  the  parol 
evidence  as  an  attempt  to  reform  the  deed  of  1862,  and  excluded  it.  To  which 
plaintiffs  excepted.  The  record  was  then  amended  by  adding  the  name  of  A. 
as  one  of  the  beneficial  plaintiffs. 

Hdd,  that  the  parol  evidence  should  have  been  received  as  tending  to  prove 
the  origin  of  Mrs.  A.'s  title,  and  that  the  deed  to  her  and  her  husband  was,  in 
effect,  a  deed  of  partition,  and  did  not  divest  her  title  as  beneficial  owner  of  the 
land  inherited  from  her  father.  The  husband  never  disputed  this  title,  and  it 
did  not  lie  in  the  mouth  of  the  trespasser  to  do  so. 

The  defendant  claimed  that  amending  the  record  by  adding  the  name  of  A.  as 
beneficial  owner  was  a  waiver  of  the  plaintiff 's  exception  to  the  refusal  of  this 
parol  evidence. 

Held,  that  without  waiving  their  ri^ht  to  the  benefit  of  this  exception  plain- 
tiffs were  at  liberty  to  amend,  and  endeavor  to  recover  to  the  extent  of  Mrs.  A.'s 
interest  as  shown  by  the  deed  of  1862  itself. 

In  order  to  establish  the  trespass,  plaintiffs  offered  to  prove  that  B.,  during 
the  years  from  1865-1872  inclusive,  removed  from  their  land  about  two  million 
feet'of  lumber.  The  court  excluded  this  evidence,  on  the  ground  that  any  tres- 
pass committed  more  than  six  years  prior  to  October  18,  1879,  the  date  of  B.'s 
death,  was  barred  by  the  statute  of  limitations  as  to  both  plaintiffs,  notwith- 
standing Mrs.  A.  was  a  married  woman  when  the  trespasses  were  committed, 
and  so  continued  to  be;  and  directed  a  verdict  for  the  defendant. 

Held,  that  even  assuming  that  the  sole  beneficial  interest  in  the  land  was  not 
in  Mrs.  A. ,  and  that  plaintiffs  were  invested  with  that  peculiar  title  created  by 
a  conveyance  to  husband  and  wife  jointly,  both  being  seized  of  the  entirety, 
yet  the  statute  of  limitations,  in  view  of  the  married  woman's  act  of  1848,  did 
not  run  as  against  Mrs.  A.'s  interest. 

Such  an  interest  in  land  may  be  owned  and  enjoyed  by  a  married  woman, 
under  said  act  of  1848,  as  her  separate  property. 
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•  Error  to  common  pleas  of  Tioga  county.  Trespass  qiMre  dausum 
/regit  by  John  M.  Dexter  and  Mary  0.  Dexter,  his  wife,  against  Sarah 
M.  Bilhn^,  administratrix  of  Silas  X.  Billings,  deceased,  to  recover 
damages  for  the  removal  of  timber  from  th^e  plaintiflf's  land. 

J.  B.  <&  A.  -ff.  Nilea  and  Samuel  Litm^  for  plaintiffs  in  error.  H* 
Sherwood^  J.  Harrison^  M.  F,  ElUott  and  F.  E.  Watrovs^  for  defend- 
ants, in  error. 

Sterbett,  J.  It  is  claimed  by  plaintiffs  that  the  land  on  which  the 
alleged  trespasses  were  committed,  was  part  of  ten  thousand  acres  of  tim- 
ber land  of  which  Silas  Billings  in  1853  died  seized  and  intestate,  leav- 
ing as  his  heirs  at  law  seven  children,  among  whom  were  Silas  X. 
Billings,  defendant's  intestate,  and  Mary  C.  Dexter,  one  of  the  plain- 
tiffs, who,  in  1860,  married  John  M.  Dexter;  that  in  1858  said  timber 
lands  were  sold  for  taxes  by  the  treasurer  of  Tioga  county,  and  pur- 
chased by  Silas  X.  Billings,  who,  until  his  decease  in  1879,  continued 
to  hold  the  same,  except  that  portion  thereof  which,  in  1862,  was  con- 
veyed to  his  sister,  Mrs.  Dexter,  and  her  husband ;  that  Silas  X.  Bil- 
lings, always  recognizing  the  undivided  interest  of  his  brothers  and 
sisters  in  the  lands,  from  time  to  time  purchased  the  respective 
shares  of  each,  except  that  of  Mrs.  Dexter,  who,  preferring  to  retain 
her  interest  in  that  portion  of  her  father's  estate,  declined  to  sell ;  that 
he  thereupon  exhibited  to  her  a  map  of  the  lands  and  requested  her  to 
select  therefrom  her  one-seventh ;  and  after  she  had  so  selected  fourteen 
hundred  and  twenty-four  and  five-eighths  acres  as  her  share  or  portion 
of  the  ten  thousand  acres,  the  same  was  conveyed  by  deed  of  Septem- 
ber 22,  1862,  but  by  mistake  the  deed  was  made  to  **  John  M.  Dexter 
and  Mary  C.  Dexter,"  instead  of  to  "  Mary  Dexter "  alone ;  that  as 
soon  as  the  mistake  was  discovered,  the  husband,  who  never  claimed 
any  interest  in  the  land,  executed  a  quit-claim  deed  to  his  wife,  for  the 
purpose  of  vesting  the  legal  title  wholly  in  her,  as  was  originally  in- 
tended. 

In  January,  1881,  after  the  death  of  Silas  X.  Billings,  an  action  of 
assumpsit  was  brought  by  Dexter  and  wife  to  use  of  the  latter,  against 
his  administratrix,  to  recover  the  value  of  timber  alleged  to  have  been 
cut  and  removed  from  the  premises  conveyed  as  aforesaid.  B^y  leave 
of  court  the  action  was  changed  to  trespass  je^r^  clausum  f  regit  under 
the  act  of  March  29,  1824,  and  to  the  amended  declaration  the  pleas 
were  "  not  guilty  and  statute  of  limitations." 

On  the  trial  of  the  issue,  plaintiffs  offered  the  deed  of  September  22, 
1862,  to  be  followed  by  parol  evidence  of  the  facts  set  forth  in  the 
offer  recited  in  first  specification  of  error,*  for  the  purpose  of  showing 
that  Mrs.  Dexter  owned  the  land  on  which  the  trespasses  alleged  in  the 
declaration  were  committed.  The  learned  judge,  treating  the  offer  as 
an  attempt  to  reform  the  deed,  excluded  the  parol  evidence  tending  to 
show  the  origin  of  her  title  and  the  actual  consideration  of  the  con- 
veyance. This  action  of  the  court  is  the  subject  of  complaint  in  the 
first  specification. 

*  Tliis  offer  was  to  prove  the  facts  just  recited  in  tMs  opinion. 
VaL.IL— 58 
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The  record  was  then  amended  by  adding  the  name  of  John  M.  Dex- 
ter as  one  of  the  beneficial  plaintins. 

For  the  purpose  of  proving  the  alleged  trespasses  the  plaintife,  inter 
aUa^  offered  to  prove  the  facts  recited  in  the  second  specification.* 
The  offer  being  objected  to  viras  rejected  by  the  court  for  the  reason 
that  the  proposed  testimony  did  not  tend  to  prove  the  commission  of 
any  trespass  by  defendant's  intestate  within  six  years  prior  to  his  de- 
cease on  October  13, 1879. 

The  court  having  ruled  that  any  trespass,  committed  more  than  six 

fears  prior  to  the  last-mentioned  date,  was  barred  by  the  statute,  as  to 
oth  plaintiffs,  notwithstanding  Mrs.  Dexter  was  a  married  woman  when 
the  trespasses  were  committed,  and  so  continues  until  the  present  time, 
directed  a  verdict  for  defendant. 

It  is  claimed  by  defendant  that  plaintiffs'  bill  of  exceptions,  which 
forms  the  basis  of  the  first  specification,  was  waived  by  the  subsequent 
amendment  of  the  record,  adding  the  name  of  John  M.  Dexter  as  a 
beneficial  plaintiff.  We  do  not  tnink  so.  It  is  true  plaintiffs  might 
have  rested  and  relied  solely  on  their  exception  to  procure  a  reversal 
of  the  judgment  if  the  ruhng  of  the  court  was  wrong,  but  they  were 
not  bound  to  do  so  under  penalty  of  abandoning  their  exception.  With- 
out waiving  their  right  to  the  lull  benefit  of  their  first  bill  of  excep- 
tions, they  were  at  liberty  to  amend  and  endeavor  to  recover  to  the 
extent  of  Mrs.  Dexter' s  interest,  as  shown  by  the  deed  itself,  and  thus 
raise  the  questions  now  presented  by  the  second  to  fifth  specifications, 
inclusive.  If  the  court  erred  in  the  ruling  referred  to,  plaintiffs  were 
undoubtedly  prejudiced  thereby,  and  are  therefore  entitled  to  a  reversal 
of  the  judgment  which  followed  such  erroneous  wiling.  This  brings 
us  to  the  consideration  of  the  question  involved  in  the  first  specifica- 
tion of  error. 

The  rejected  evidence  was  offered,  not  so  much  for  the  purpose  of 
reforming  the  deed  or  estabUshing  a  resulting  trust  arising  from  pay- 
ment of  consideration  money,  as  to  prove  title  in  Mrs.  Dexter  long 
anterior  to  the  conveyance  ;  that  she  was  originally  one  of  several  ten- 
ants in  common  of  the  large  body  of  timber  lands  of  which  her  father 
died  seized,  and  that  the  transaction  between  herself  and  her  brother 
was  in  substance  and  effect  an  amicable  partition  of  the  land,  in  which 
her  interest  therein  was  set  apart  in  severalty.  The  proposed  testimony 
tended  to  prove  those  facts,  and  if  uncontradicted  would  have  warranted 
the  jury  in  finding  them  to  be  true.  If  they  had  so  found,  the  fact 
that  the  conveyance  was  made  to  Mrs.  Dexter  and  her  husband  jointly 
would  not  have  the  effect  of  even  partially  divesting  her  title,  unless 
it  was  further  shown  affirmatively  that  she  made  a  gift  to  her  husband 
of  a  joint  interest  in  her  share  of  the  land. 

If  the  transaction  was,  in  fact,  an  amicable  partition,and  the  deed  for 
the  wife's  part  had  been  made  to  her  husband  alone,  he  would  not  have 
thereby  become  the  beneficial  owner  of  the  land.  He  would  have 
held   the  title  for  her  and  not  for  himself.     This  position  is  sus- 

*  To- wit,  that  Silas  X.  Billings,  during  the  years  from  1865  to  1872,  inclusive,  re- 
moved  from  the  land  in  question  about  two  million  feet  of  timber. 
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tained  by  both  principle  and  authority.  Davis  v.  Davis,  4r6'Penu.  St, 
342.  That  was  a  case  where,  in  pursuance  of  a  family  agree- 
ment and  partition,  the  joint  owners  of  land  conveyed  to  tlie  hus- 
band the  allotment  or  portion  which  had  been  received  by  the 
trustee  of  his  wife  in  satisfaction  of  her  legacy,  and  it  was  held 
that  the  husband  took  the  title  for  her  and  not  for  himself;  that 
the  title  was  in  her,  and  upon  her  decease  descended  to  her  heirs.  In 
delivering  the  opinion  of  the  court  in  that  case,  Mr.  Justice  iStbong 
said :  "  When  the  other  joint  owners  in  consummating  what  was  in  effect 
a  partition,  conveyed  to  Archibald  Davis,  Sr.,  instead  of  to  his  wife,  he 
necessarily  held  for  her  and  not  for  himself.  The  consideration  for 
the  title  was  all  hers.  The  deed  to  him  converted  that  which  had  been 
a  tenancy  in  common  into  a  tenancy  in  severalty.  It  could  do  no 
more."  xhe  same  principle  is  recognized  in  other  cases  among  which  are 
the  following :  Aean  v.  JUdgway,  16  8.  &  R.  60  ;  SnevHy  v.  Waanery 
8  Penn.  St.  396 ;  TrimUe  v.  Reisy  37  id.  448 ;  McEinney  v.  Ilamtlton, 
5 1  id.  63.  The  last^  is  a  case  in  which  the  wife's  real  estate  was  sold, 
and  for  a  portion  of  the  purchase^money  a  mortgage  was  taken  in 
the  name  of  both  husband  and  wif6.  It  was  held  that  they  could 
not  be  regarded  as  joint  mortgagees,  and  hence  payment  to  the 
husband  and  satisfaction  entered  by  him  did  not  discharge  the 
mortgage,  and  the  wife,  as  sole  owner  of  the  security,  was  permitted 
to  recover  in  an  action  of  scire  facias.  In  Trimble  v.  Reis^  supra, 
Mrs.  Trimble's  share  of  her  father's  real  estate  having  been  conveyed 
by  the  other  heirs  to  herself  and  husband  jointly,  they  afterward  sold 
a  portion  of  the  land  and  took  a  mortgage  to  themselves  jointly  for 

Ert  of  the  purchase- money.  The  conveyance  to  Trimble  and  wife 
ing  intenaed  merely  as  a  deed  of  partition,  it  was  held  that  the 
entire  title  was  in  the  wife,  and  that,  by  taking  the  mortgage  to  them- 
selves jointly,  she  had  not  parted  with  her  interest ;  that  it  could  not  be 
inferred  from  the  form  of  the  security  that  she  intended  to  give  any  por- 
tion of  her  property  to  her  husband,  and  she  was  not  teund  by  his 
release  of  tne  mortgage,  etc.  Other  authorities  to  the  same  effect 
might  be  cited,  but  sufficient  has  been  said  to  show  that  the  evidence 
should  have  been  received  to  prove  the  origin  of  Mrs.  Dexter's  title 
and  that  the  deed  to  her  and  her  husband  was  in  effect  a  deed  of  parti- 
tion and  did  not  divest  her  title  as  beneficial  owner  of  the  land  inher- 
ited from  her  father.  John  M.  Dexter  had  never  claimed  title  in  him- 
self bv  virtue  of  the  deed.  On  the  contrary  he  has  always  recognized 
his  wife  as  sole  owner.  Moreover,  the  declaration  alleges  title  in  her. 
Under  these  circumstances  it  does  not  lie  in  the  mouth  of  a  trespasser 
to  controvert  that  allegation.  In  Roar  v.  Axe,  22  Penn.  St.  381,  it  is 
said :  '^  In  a  suit  in  name  of  husband  and  wife,  for  her  use,  against  one 
who  has  taken  property  from  her  possession  without  showing  any 
claim  under  her  husband  or  herself,  but  appears  in  the  transaction  as  a 
mere  trespasser,  the  defendant  has  no  right  to  dispute  the  assertion  ot 
both  husband  and  wife  that  the  property  belonged  to  the  wife."  The 
first  assignment  of  error  is  sustainea. 

Assuming,  for  the  sake  of  argument,  that  the  sole  beneficial  owner- 
ship of  the  land  is  not  in  Mrs.  I)exter,  and  that  plaintiffs  are  invested 
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with  that  peculiar  kind  of  estate  which  is  ordiuarily  created  by  a  con- 
veyance to  husband  and  wife  jointly,  the  only  (question  of  any  import- 
ance, involved  in  the  second  and  subsequent  assignments  of  error,  is  as 
to  the  effect  of  the  statute  of  limitations,  does  it  run  against  the  wife 
notwithstanding  the  provisions  therein,  excepting  married  women  and 
others  from  its  operation  ? 

Ordinarily  when  an  estate  in  land  is  given  to  husband  and  wife,  or  a 
joint  purchase  is  made  by  them  during  coverture,  they  are  neither  joint 
tenants  or  tenants  in  common,  because  they  are  one  person  in  law  and 
cannot  take  by  moieties,  but  are  both  seized  of  the  entirety,  'per  tout  ct 
non  per  my.  While  joint  tenants  are  each  seized  of  an  undivided 
moiety  of  the  whole,  husband  and  wife  are  seized  of  the  whole  and  not 
of  undivided  moieties.  This  species  of  tenure,  arising  from  the  unity 
of  husband  and  wife,  applies  to  estates  in  fee,  for  life  or  for  years,  and 
one  of  its  peculiarities  is  that  neither  of  them  can  dispose  of  any  part 
of  the  estate  without  the  assent  of  the  other,  but  the  whole  must 
remain  to  the  survivor.  That  feature  of  the  tenure  is  unaffected  by 
the  act  of  March  31, 1812,  abolishing  survivorship  between  joint  tenants, 
and  hence  the  tenancy  by  entireties  in  husband  and  wife  remains  as  at 
common  law,  excepting  in  so  far  as  it  may  have  been  changed  by  our 
married  woman's  act  or  April  11,  1848.  Prior  to  the  passage  of  that 
act  it  was  held  in  FairchiM  v.  ChaMeUetLX^  1  Penn. St.  176,  that  where 
husband  and  wife,  under  a  deed  to  them  jointly,  had  each  an  entirety 
of  interest  with  right  of  survivorship,  the  husband  miffht  maintain,  in 
his  own  name,  an  action  of  trespass  quai^e  clausum  jregit  for  cutting 
and  carrying  away  timber.  At  common  law,  it  was  supposed  to  follow 
from  the  unity  oi  husband  and  wife  and  the  subjection  of  the  latter  to 
the  former,  tnat  the  husband  had  control  of  the  estate  during  his  life> 
and  might  convey  or  mortgage  it  during  that  period ;  and  as  a  result 
of  this  power  over  the  estate,  it  might  be  taken  in  execution  and  sold 
by  the  sheriff,  and  his  vendee  thus  become  entitled  to  possession  dur- 
ing the  life  of  the  husband.  But  as  was  held  in  MoCurdy  v.  Van- 
mng^  64  Penn.  St.  39,  the  act  of  1848  interposes  and  prevents  such 
a  result  by  declaring  that  every  species  and  description  of  property,  of 
whatever  name  and  kind,  which  may  accrue  to  any  married  woman 
during  coverture,  by  will,  descent,  deed  of  conveyance  or  otherwise, 
shall  be-  owned,  used  and  enjoyed  by  her  as  her  separate  property,  and 
shall  not  be  subject  to  levy  and  execution  for  the  debts  or  liabilities 
of  her  husband,  etc.  The  language  of  the  act  is  so  comprehensive, 
and  its  purpose  to  protect  every  possible  interest  of  the  wife  so  plain 
that  it  necessarilv  embracer  her  interest  in  the  peculiar  form  of  estate 
under  consideration.  It  would  seem  to  follow  that  no  act  of  the  hus- 
band, nor  his  omission  to  bring  suit  within  six  years  after  the  commis- 
sion of  the  alleged  trespasses  (conceding  he  had  a  right  to  sue  in  his  own 
name  alone)  can  deprive  his  wife  of  tlie  benefit  of  the  exception  con- 
tained in  the  statute  of  limitations.  To  hold  otherwise  would  be  a 
virtual  denial  of  the  benefit  intended  to  be  secured  to  her  by  the 
exempting  clause  in  the  act.  If  the  recognition  of  her  right  of  action 
indirectly  benefits  her  husband,  the  result  must  be  attributed  to  the 
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legal  unity  of  husband  and  wife,  and  the  entity  of  the  estate  held  by 


them. 


We  are  of  opinion  that  the  learned  jud^e  erred  in  rejecting  the 
testimony  referred  to  in  the  second  specification,  and  in  ruhng  as  com- 
plained of  in  the  remaining  assignments  of  error. 

Judgment  reversed,  and  a  venire  faciaa  de  novo  awarded. 


Hamilton  v.  Hast. 

October  5,  1885. 

Contract  Under  Seal  —  When  Changed  to  Parol  by  Verbal  Alterations— 
Form  op  Action  Thereon. 

While  the  verbal  alteration  of  a  sealed  contract  may  make  the  entire  agree- 
ment, including  the  writing,  parol,  yet* when  a  cause  of  action  arises  on  a  sealed 
instrument,  the  form  must  be  debt  or  covenant.  The  exception  is  only  where 
the  specialty  has  been  so  far  altered  by  parol  as  to  make  substantially  a  new 
contract. 

Error  to  common  pleas  of  Montgomery  county.  Case,  by  John  D. 
Hart  against  William  C.  Hamilton  &  Son,  on  a  contract  for  making 
additions  and  alterations  to  defendants'  paper  mills. 

Plaintiff's  declaration,  which  was  in  case,  set  out  a  sealed  contract 
between  the  parties,  then  alleged  certain  verbal  variations  thereof, 
which  increased  the  cost  of  the  work,  and  concluded  with  the  common 
counts. 

At  the  trial  plaintiff  offered  the  contract  in  evidence,  to  be  followed 
by  proof  of  verbal  variations,  which  he  claimed  to  be  sufficient  to  make 
the  entire  contract  parol.  After  the  admission  of  this  evidence  the 
defendants  asked  the  court  to  charge  that  it  was  not  sufficient  to  change 
the  contract  into  parol  and  that  the  plaintiff  could  not  recover  in  this 
form  of  action.  Refused ;  exception.  Verdict  and  judgment  for 
plaintiff.     Whereupon  defendants  took  this  writ. 

G,  H.  Fba>,  for  plaintiffs  in  error.  Charles  JSunaicker^  for  defend- 
ant in  error. 

Gordon,  J.  That  the  verbal  alteration  of  a  sealed  contract  makes 
the  entire  agreement,  including  the  writing,  parol,  is  a  doctrine  now 
so  well  established  as  to  preclude  all  doubt  or  hesitation.  Vica/ry  v. 
Moore^  2  Watts,  421,  has  been  regarded  as  a  leading  case  and  has  been 
steadily  followed  down  to  the  case  of  Caa^rier  v.  VUworth^  69  Penn. 
St.  406.  But  it  is  equally,  true,  as  stated  in  McManua  v.  Odssidyj  66 
Penn.  St.  260,  that  when  tlie  cause  of  action  arises  on  a  sealed  instru- 
ment, the  form  must  be  debt  or  covenant,  and  the  exception  is  only 
where  the  specialty  has  been  so  far  altered  by  parol  as  to  make  substan- 
tially a  new  contract.  The  contract  in  hand,  however,  was  never 
altered  either  in  fact  or  intention.  When  we  take  up  and  examine  the 
special  averment  in  the  narr.  we  find  the  alleged  variance  to  consist 
of  certain  alterations  made  in  the  execution  of  the  work,  such  as  the 
taking  down  of  the  stack  instead  of  throwing  it  down ;  sinking  the  foun- 
dations deeper  than  provided  for  in  the  specifications,  and  for  additional 
timber  and  extra  work  furnished  and  done  in  and  about  the  erection  of 
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the  building.  But  for  all  this,  the  contract  itself,  in  express  terms, 
provides :  "The  said  Hart  shall  change  the  quantity  or  character  of  the 
work  and  materials  called  for  by  the  said  plans  and  specifications  at 
any  time  the  said  architect  shall  so  direct,  and  the  price  thereof  shall  be 
reasonable  and  proportionate  so  far  as  may  be,  whether  it  shall  be 
added  or  subtracted  from  the  consideration  hereinbefore  mentioned. 
A  change  or  alteration  made  by  the  said  William  C.  Hamilton  &  Son, 
or  said  architect,  shall  not  invalidate  the  agreement,  and  the  cost 
thereof  shall  be  agreed  upon  and  indorsed  on  this  agreement  before 
said  alterations  arc  made.  If  the  said  Hart  and  the  said  Hamilton  & 
Son  are  unable  to  agree  as  to  such  cost,  whether  as  an  addition  or 
deduction,  said  cost  shall  be  determined  bv  the  architect,  whose  decision 
on  all  points  affecting  this  agreement  and  the  alterations  thereof  shall 
be  final  and  conclusive  on  both  parties,  and  the  said  John  D.  Hart 
hereby  expressly  covenants  and  agrees  that  he  will  conform  to,  and  com- 
ply with,  and  carry  out  all  the  decisions  of  the  said  architect,  and  the  said 
Hart  further  agrees  to  give  bond  for  the  sum  of  $10,000  with  surety 
for  the  prompt  performance  of  this  contract,  and  will  furnish  a 
release  of  liens  for  all  work  done  and  materials  furnished."  Here  is- 
the  most  ample  provision  made  for  every  alteration  that  may  be 
required,  either  in  the  work  or  material,  clone  or  furnished,  in  and 
about  the  construction  of  the  premises,  and  also  the  manner  in  which 
the  cost  thereof  shall  be  settled.  Admitting  then,  all  the  allegations 
made  in  the  plaintifi's  narr.,  and  in  his  bill  of  particulars,  yet  do 
thev  not  alter  or  vary  the  specialty  in  the  slightest  degree ;  its  provisions 
include  them  all  and  they  could  only  be  enforced  by  the  action  of  cov- 
enant. The  case  of  Shaefer  v.  Oeisenberg^  47  Penn.  St.  500,  is  in  point, 
and  rules  the  controversy  against  the  plaintiff.  It  was  there  held,  that 
while  a  contract  under  seal,  for  a  special  purpose,  exists,  the  rights  of 
the  parties  thereto  are  fixed  by  it,  and  unless  it  be  abandoned,  the 
remedy  of  either  party  for  a  breach  thereof  is  covenant  and  not  case. 
There,  as  here,  the  contract  provided  the  manner  in  which  alterations 
and  extra  work  should  be  made,  and  the  price  settled ;  it  was,  there- 
fore adjudged,  that  for  the  cost  of  such  extra  work,  the  remedy  was  on 
the  agreement  and  that  the  action  of  assumpsU  could  not  be  main- 
tained. 
The  judgment  is  reversed. 
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Hbnbt  H.  Nkllis,  App'lt,  v,  George  H.  Nkllis,  Rosp't. 

October  6,  1885. 

lYiLL — Contingent  Remainder  —  "  Dying  without  Issue." 

Testator,  by  will,  gave  a  farm  to  his  grandsons,  George  and  Henry,  "faintly 
and  in  equal  portions,"  subject  to  the  provisions  hereinafter  made  and  the  be- 
quests. He  then  gave  certain  legacies,  charging  them  upon  the  devisees.  By  a 
subsequent  clause  he  provided,  '*  My  will  expressly  is,  and  so  I  devise  and 
bequeath,  that  in  case  my  said  grandsons,  Henry  H.  and  George  H.,  shall  die 
without  lawful  issue,  their  share  and  portion  of  my  said  estate  herein  in  this 
will  given  to  t/iem,  shall  go  to  and  be  the  property  and  estate  of  my  grandchil- 
dren, the  children  of  my  son,  Henry  G.,  in  equal  proportions.  My  will  is  that, 
in  case  both  of  said  grandsons  shall  die,  then  his  portion  shall  go  as  in 
this  section  first  stated.  And  mv  will  is  and  so  I  do  devise,  that  in  case  either 
of  said  grandsons  shall  die  witnout  lawful  issue,  the  survivor  shall  take  the 
share  and  portion  of  the  one  dying,  subject  to  the  legacies  and  bequests  and 
charges  upon  him  and  to  the  estate  devised  to  him."  Held,  that  George  and 
Henry  took  a  contingent  estate  in  fee,  liable  to  be  reduced  to  a  life  estate  when- 
ever the  contingency  named  in  the  will  should  happen,  and  that  thereupon  the 
devise  to  the  grandchildren  named  in  the  will,  which  is  to  take  effect  upon  the 
happening  of  the  contingency  mentioned,  is  valid  as  a  contingent  limitation  upon 
a  fee. 

Bud  V.  Sauthtdek,  70  N.  Y.  581,  followed ;  Livingston  v.  Oreen,  52  N.  Y. 
118  ;  Emlyury  v.  Sheldon,  68  id.  227;  KeUy  v.  KeUf/,  5  Lans.  443;  61  N.  Y.  47, 
distinguished. 

The  legacies  being  charged  upon  the  land  devised  did  not  enlarge  the  estate 
devised  to  a  fee. 

Mesiek  v.  New,  7  N.  Y.  163,  followed. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme  court, 
third  department,  in  an  action  for  partition  dismissing  complaint  be- 
cause certain  children  of  the  respondent  were  necessary  parties.  The 
opinion  states  the  facts. 

Nathaniel  (7.  Moah^  for  plaintiff,  appellant. 

First.  The  following  facts  will  be  noticed  with  regard  to  the  will 
of  the  testator :  . 

{a\  The  third  clause  devises  the  real  estate  —  not  a  mere  life  estate 
—  ai>8olutely  to  his  grandsons,  Henry  H.  and  George  H.,  subject  to 
the  provisions  liereinafter  made  and  the  beqtiests.  Roseboom  v.  Rose- 
hoom,  15  Hun,  309.  Since  the  Revised  Statutes  this  gives  the  fee 
without  adding  the  word  "heirs."  1  R.  S.  748,  §  1 ;  1  Edm.  Stat. 
699 ;  Roseboom  v.  Roseboom^  15  Hun,  314 ;  Bishop  v.  Bishop^  4  Hill, 
138  ;  KeUy  v.  Kellv,  6  Lans.  443;  affirmed,  61  K  T.  47. 

In  Kiric  V.  Richardson^  32  Hun,  434,  property  was  devised  and 
bequeathed  to  the  testator's  daughter  "and  ner  child  or  children. 
Should  the  said  Ada  E.  P.  Richardson  (the  daughter)  die  without  leav- 
ing any  child  or  children,  then  the  above  legacy  to  be  given  to  G.  W. 
Bichardson,  to  him  and  his  heirs  forever." 

The  court,  pagO'  435,  said  :  "  The  language  employed  to  credte  a  life 
estate  is  not  found  in  this  will,  and  such  an  estate  cannot  be  implied 
from  the  absence  of  the  words  "  heirs  and  assigns ; "  because  such 
words  are  no  longer  requisite  to  the  conveyance  of  an  estate  in  fee. 
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2  R.  S.  (6th  ed.)  1130.  By  the  common  law,  Mrs.  Richardson,  under 
this  will,  would  have  taken  a  fe^tail,  and  now  by  our  statute  that  is 
adjudged  a  fee-simple,  and,  as  no  remainder  was  limited  in  it,  it  be- 
came a  fee-simple  absolute.     2  R.  S.  (6th  ed.)  1100." 

(J)  The  bill  gives  legacies  to  several  legatees,  and  creates,  if  the  de- 
Vises  be  accept^,  personal  charges  and  liabilities  for  support,  etc.,  upon 
the  devisees. 

(<?)  Thus  far  the  testator  has  provided  for  the  ahaolvie  disposition  of 
the  real  estate  and  the  payment  of  what  legacies  he  desired  to  bequeath, 
and  charges  he  desired  to  make,  provided  his  grandsons  and  devisees 
should  live. 

Not  a  word  is  said  anywhere  indicating  the  testator  intended  to  give 
the  devisees,  if  thev  ever  took  any  estate  under  the  devise,  onlv  a  life 
estate,  or  to  limit  their  estate  to  one  for  life.  He  gives  the  aeviseee 
the  lands,  and  not  any  particular  estate  in  them.  No  remainder  after 
a  life  estate  is  given  to  the  children  or  issue  of  the  devisees,  and  had 
they  had  issue,  axich  issue  would  have  taken  no  estate  in  the  lands. 
PostY.  Bover,  33  N.  Y.  593. 

There  is  nowhere  SLXiy  gift  to  the  heirs,  issue  or  children  of  the  devi- 
sees, or  either  of  them.  Suppose  they  left  children,  would  they  not 
have  taken  the  land.  If  so,  why  1  Simply  because  the  entire  estate 
had  been  given  to  their  fathers  and  they  inherited  as  their  heirs. 

If  the  devisees  should  die  in  the  life- time  of  the  testator,  leaving 
issue,  the  devises  would,  by  operation  of  law,  take  effect  in  favor  or 
such  issue,  and  they  would  take  in  consequence  of  the  devise  to  their 
father,  and  not  because  any  estate  was  devised  to  them.  2  R.  S.  66, 
§  52  ;  2  Edm.  Stat.  66. 

But  suppose  the  devisees  or  either  should  die  before  the  testator, 
without  leaving  issue.  In  that  case  the  land,  or  that  of  the  one  so 
dying,  would  descend  to  the  testator's  heirs  at  law,  as  such,  as  if  he  had 
died  intestate.  This  he  did  not  desire,  and  so  by  the  eighth  clause  he 
provides  for  such  a  case. 

Second.  The  eighth  clause,  providing  for  the  devisees,  Henry  H. 
and  George  H.,  or  either  of  them,  dying  without  lawful  issue,  refers  to 
their,  or  either  of  their,  so  dyin^  during  the  life-time  of  the  testator 
only.  The  clause  is  one  of  contingency  and  not  of  limitation.  KeUy 
V.  KeUy,  5  Lans.  443-4,  444-6,  447-9 ;  affirmed,  61  N.  Y.  47,  50-51 ; 
McLaughlin  v.  Mahei\  17  Hun,  215 ;  Qibson  v.  Walker,  20  N.  Y. 
476,  483;  Livingston  v.  Green^  52  id.  124;  Einhary  v.  Sheldon^  68 
id.  233 ;  Comerse  v.  Kellogg^  7  Barb.  590 ;  GoodcUl  v.  McLean^  3 
Bradf.  309 ;  Moore  v.  Lyons,  25  Wend.  127-8 ;  O'Brien  v.  Bervey, 
2  Edw.  Ch.  249;  Grossman  v.  Fields,  119  Mass.  170,  172;  Abbott  v. 
Bradstreet,  3  Allen,  589;  WaugKs  Appeal^  78  Penn.  St.  436 ;  Stone 
V.  Nicholson,  27  Gratt.  (Va,)  17-18 ;  Snell  v.  Davis,  23  Grant  (U. 
C.)Ch.  132. 

In  Leona/rd  v.  Kvngslamd,  67  How.  Pr.  431;  N.  Y.  Com.  Pleas, 
it  was  held  "  when  a  testator  devises  real  property  to  his  son  and 
said  son's  heirs,  but  if  he  dies  without  issue,  then  to  the  testator's 
other  children,   it  will  be  held  that  the  contingency  referred  to  is 
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the  death  of  the  son  in  the  life-time  of  the  testator,  and  by  such  son's 
survival  he  takes  an  absolute  estate." 

Daly,  C.  J.,  page  431,  said:  "The  contingency  referred  to  in  the 
will  of  Daniel  Kingsland,  the  elder  —  the  death  of  Daniel  Kingsland, 
the  younger  —  meant  his  death  during  the  life-time  of  the  testator,  and 
as  he  survived  the  testator  tlie  contmgency  provided  for  never  hap- 
penad,  and  the  residuary  estate  vested  in  him  absolutely 

"  When  a  devise  or  bequest  is  made  to  a  person  with  a  remainder 
over  in  case  of  his  death,  it  is  the  general  rule  of  construction  that 
what  is  meant  is  his  death  during  the  life-time  of  the  testator.  The 
testator  having  in  contemplation  the  disposition  to  be  made  of  his 
property  at  the  time  of  his  death,  it  is  assumed,  in  the  absence  of  any 
thin^  in  the  will  to  the  contrary,  to  have  been  his  intention  to  make 
provision  for  a  contingency  that  might  happen  between  the  time  of 
making  the  will  and  that  event.  Where,  therefore,  a  remainder  over 
is  provided  for  in  case  of  the  death  of  a  devisee  or  legatee  the  will  is, 
as  1  have  said,  construed  to  mean  his  death  during  the  life-time  of  the 
testator,  unless  there  are  controlling  provisions  in  it,  or  from  the  whole 
tenor  of  the  will  it  is  evident  that  the  intention  was  otherwise." 
The  reason  of  this  rule  is  in  part  as  above  stated ;  but  in  addition 
to  this,  the  law  will  never  construe  a  remainder  to  be  contingent  when 
the  estate  can  be  taken  to  be  vested,  the  policy  of  the  law  being  to 
construe  estates  as  vested,  instead  of  contingent,  when  there  is  any 
doubt.     Moore  v.  Lyons^  25  Wend.  126,  152." 

In  Kerr  v.  Bryom^  32  Hun,  51,  property  was  bequeathed  to  testa- 
tor's daughter  Anna.  By  a  codicil  the  testator  provided  that  *'  in  case 
of  the  death  of  my  daughter  Anna,  all  that  I  nave  devised  and  be- 

Sueathed  to  her  shall  go  to  her  children  then  living,  share  and  share 
like,  to  them  and  their  heirs  forever."  Held,  that  the  codicil  only 
provided  for  the  ca^e  of  the  death  of  the  daugnter  during  the  life- 
time of  the  testator,  and  that  upon  his  death  she  took  an  estate  in  fee 
in  the  property  devised  to  her. 

Numerous  cases  are  very  tersely  cited,  page  63. 

"  Where  a  will  bequeatned  all  of  the  testator's  personal  property, 

including  money  in  bank,  to  his  two  daughters  absolutely,  but  by  a 

subsequent  clause  provided  that  '  in  case  of  the  decease  of  both  of  my 

said  daughters,  Elsie  and  Jane,  and  without  any  children  of  theirs 


my  said  daughters 
dren,  then  in  such  case  the  survivor  of  either  oJf  them,  shall  have  and 
hold  and  be  the  owner  of  the  whole  of  ray  said  property  —  Held^  that 
the  true  construction  of  the  will  was  that  the  testator  intended  to  give 
his  daughters  an  absolute  interest  in  case  they  survived  him ;  but  if 
one  died  before  him  leaving  no  children,  then,  that  the  surviving 
daughter  should  take  the  whole  absolutely,  and  that  both  having  sur- 
vived testator,  no  interest,  present  or  contingent,  vested  in  the  testa- 
tor's sister;  that  the  clause  in  question  should  not  be  construed  to  limit 
the  absolute  bequest  to  a  life  interest."  Matter  of  TalVmadge^  20  N. 
Vol.  XL— 54 
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T.  Weekly  Dig.  69 ;  S.  C,  Mem.,  34  Han,  624.  Citing  and  consider- 
ing 61  N.T.  47;  68  id.  227;  19  Weekly  Dig.  161;  81  N.  T.  365 ; 
91   id.  464 ;  52  id.  118. 

In  the  Matter  of  Mahcm^  32  Hun,  73,  the  coart,  page  75,  said : 
''Upon  the  authorities  thus  cited,  it  must  be  held  that  tne  right  to 
take  whatever  might  ultimately  prove  to  be  the  residuum  of  this 
estate  vested  at  the  death  of  the  testatrix  in  the  three  children  whom 
the  will  named  as  her  residuary  beneficiaries,  and  that  no  special  intefU 
to  the  coiUraf*y  appearing  in  the  wiUy  its  reference  to  survivorship 
must  be  constmed  as  referring  to  the  death  of  the  testatrix  hei-self. 
The  word  '  then,'  in  the  phrase  which  has  been  quoted  from  her  will, '  I 
do  then  give,'  etc.,  must  be  construed  as  indicating  the  time  when  the 
estate  in  remainder  was  to  be  actually  enjoyed  by  the  three  children, 
and  not  the  time  when  their  interest  was  to  become  vested." 

In  Hatty  Admr.y  v.  McFarlaney  decided  June  13, 1884,  at  the  Albany 
circuit,  under  a  clause  "  I  also  bequeath  to  my  daughter's  children, 
namely,  my  daughter  Elizabeth,  her  daughter  Maggie,  and  to  my 
daughter  Mary,  lier  four  children,  namely,  lillie  and  Minnie,  Grace 
and  the  baby,  at  this  date,  March  24,  1868,  all  the  remainder  of  mv 
estate,  both  real  and  personal,  to  be  divided  share  and  share  alike.  K 
any  one  of  the  above  lieirs  die,  their  shares  are  to  go  to  the  above  heirs. 
If  all  die,  I  bequeath  the  whole  to  my  friend  Kobert  McFarlane." 
Pbckham,  J. — MS.,  ArguSj  June  13, 1884 — said :  "  In  this  case  I  do  not 
think  the  heirs  of  Robert  McFarlane  are  residuary  legatees  under  the 
will  of  William  Gritfin.  I  think  they  have  no  interest  in  the  estate., 
I  think  the  death  spoken  of  in  the  will,  ad  the  contingency  upon  which 
the  estate  goes  to  McFarlane  or  his  heirs,  is  a  death  miring  life-time  of 
the  testator.  Livingston  v.  Oreene^  52  M.  Y.  118  ;  Embury  v.  Sheldon^ 
68  id.  227.  I  do  not  think  the  cases  of  Taggart  v.  Murray^  53  N.  Y. 
233,  and  Kelso  v.  Lorillardy  85  id.  177,  apply  here.  There,  the  wills 
were  so  worded  as  to  state  in  plain  language  that  the  death  meant  was 
that  which  must  occur  after  tne  death  of  the  testator." 

In  Livingston  v.  Greene^  52  N.  Y.  118,  the  testator  gave  his  wife  a 
life  estate,  and  then  provided  that  *^  after  her  death  I  give  and  bequeath 
all  ray  real  estate  to  all  my  children,  and  to  their  heirs  and  assigns,  to 
be  equally  divided,  share  and  share  alike,  and  should  any  of  my  chil- 
dren die  and  leave  lawful  descendants,  such  heirs  to  receive  the  parents' 
portion." 

'the  court,  page  124,  said :  "  The  language  used  in  the  seventh  clause, 
'  should  any  of  my  children  die  and  leave  lawful  heirs,'  in  the  absence 
of  other  controlling  provisions,  refers  to  a  death  in  the  life-time  of  the 
testator.  Moore  v.  Lyons^  25  Wend.  119,  and  cases  there  cited  ;  Rose 
v.  niU,  3  Burr.  1881 ;  Converse  v.  KeUogg,  7  Barb.  590.  There  are 
no  other  provisions  in  the  will  at  war  with  this.'' 

In  Embury  v.  Sheldon^  68  N.  Y.  227,  the  testator  gave  to  A.,  D. 
and  P.,  each  one-fourth  of  the  income  of  his  estate,  with  this  provis- 
ion, that  in  case  of  the  death  of  A.,  D.  or  P.,  "leaving  lawful  issue 
surviving  them,"  that  ''such  issue  shall  take  of  income  as  well  as  prin- 
cipal the  shate  the  parent  would  have  been  entitled  to,  if  li^ing>  and 
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should  no  lawful  issue  survive  them,  tlie  share  of  the  one  so  dying  shall 
go  to  the  survivors." 

JBddf  "  that  the  death  of  a  child  referred  to  in  the  will  meant  a  death 
during  the  life-time  of  the  testator,  and  upon  the  death  of  the  testator, 
I>.  took  an  absolute  vested  remainder  in  the  residuary  estate  which 
passed  to  plaintiff  under  the  will  of  D." 

The  court,  page  233,  said :  "  The  language  of  the  second  subdivis- 
ion above  cited,  in  the  absence  of  any  other  controlling  provision  show- 
ing a  contrarr  intention,  according  to  the  recognized  rule  of  construc- 
tion applicable  to  wills,  refers  to  a  death  in  the  lite- time  of  the  testator. 
Ijivingaton  v.  Greeny  52  N.  Y.  118,  and  cases  cited.  Instead  of  there 
being  any  such  controlling  provision,  the  last  paragraph  of  the  second 
subdivision  appointing  the  executors  guardians  of  all  minors  who  may 
become  entitled  to  a  snare  under  the  will,  confirms  the  presumed  intent. 
If  this  construction  is  correct,  then  Daniel  Embury,  Jr.,  having  sur- 
vived the  testator,  took,  upon  the  death  of  the  latter,  an  abbolute  vested 
remainder  in  the  estate." 

In  McLoughlin  v.  Mahar^  17  Hun,  215,  testator  gave  real  estate  to 
a  daughter  with  this  proviso,  "  that  in  case  of  her  death  without  issue, 
that  then  and  in  that  case  such  share  shall  go  to  my  surviving  chil- 
dren." The  court,  pa^e  217,  said:  "It  is  probable  that  the  testator 
referred  to  the  death  of  Mrs.  DeForest  in  his  own  life-time.  Kelly  v. 
KeUy^  61  N.  Y.  47;  Livingston  v.  Oreen^  62id.  118." 

In  Kelly  v.  KeUy^  5  Lans.  443,  the  testator  devised  "  all  the  real  and 
pei*8onal  estate  of  which  I  may  die  possessed,  '  share  and  share  alike,' 
to  the  testator's  children,  two  in  number,  with  direction  afterward  that 
the  executors  lease  the  testator's  house  and  lot  (the  property  devised) 
and  apply  the  rents  to  payment  of  debts  and  support  of  the  children, 
and  a  subsequent  clause  expressing  a  wish  that  the  property  should 
remain  unsold  and  without  mortgage  until  the  youngest  child  should 
be  twenty-one. 

lleld  to  carry  a  fee  to  the  testator's  children  liable  to  be  defeated 
only  by  the  death  of  both  of  the  children  during  the  testator's  life- 
time, subject,  nevertheless,  to  a  trust  in  the  executors  during  their 
minority,  notwithstanding  the  will  also  provided  that  in  case  of  the 
death  of  either  of  the  children  tlie  whole  estate  should  go  to  the  sur- 
vivor, and  in  case  of  the  death  of  both,  all  the  property,  or  what  might 
be  left,  to  sons  of  the  testator's  brother. 

Heldy  further,  one  of  the  children  having  survived  the  testator,  and 

died  intestate,  that  the  plaintiff,  a  daughter  of  the  testator's  deceased 

brother,  and  the  testator's  two  nephews,  sons  of  another  deceased 

brother,  took  each  of  them,  as  heirs  at  law  of  the  intestate,  an  equal 

/  third  of  the  estate. 

In  this  case  Miller,  J.,  said,  pages  445-6 : 

*'  The  fourth  clause  in  the  will,  upon  which  the  defendants  rely,  can- 
not, I  think,  be  construed,  alone  or  m  connection  with  other  parts  of  it, 
as  merely  giving  a  life  estate  to  the  children,  and  was  intended  to  pro- 
vide for  the  contingency  of  the  death  of  the  children  before  the  decease 
of  the  testdtor,  B&d  the  testator  intended  to  give  the  children  only  a 
life  estate,  he,  no  doubt,  would  have  employed  entirely  different  phi'ase. 
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ology.  The  devise  would  have  expressed  that  it  was  *  for  and  during 
the  natural  life  or  lives,'  or  to  that  effect,  and  provided  for  the  fee 
*  after'  or  'upon  the  death.'  Nor  would  he  have  provided,  if  he 
intended  a  life  estate,  that  upon  the  death  of  one  of  them  the  survivor 
should  take  the  '  whole  estate/  iqstead  of  a  life  estate,  thus  changing 
the  entire  character  of  the  estate  in  case  either  of  them  died  and  one 
survived  the  other.  The  clause  in  question  must  be  interpreted  ration- 
ally ;  and  looking  at  it  in  this  point  of  view,  it  is  plain  that  the  testator 
merely  intended  to  provide  for  the  contingency  of  his  children's  death 
before  his  ovm^  and  it  must  be  read  as  if  the  words  '  before  my  decease ' 
were  inserted  in  the  fourth  clause  after  the  word  '  children '  and  after 
the  word  *  both.'  He  would  thus  devise  the  property,  in  fee,  to  the 
children,  unless  they  died  before  him ;  and  in  that  case  to  his  nephews 
named  in  the  will. 

"  Any  other  construction  would  be  contrary  to  the  natural  instincts 
of  a  father,  and  do  violence  to  the  plain  import  of  the  will. 

"  There  is  no  reason  for  supposing  that  a  parent  would  give  to  his 
minor  children  a  less  estate  and  to  his  nephews  the  greater  estate,  and 
the  testator  was  merely  guarding  against  events  which  might  occur 
prior  to  his  decease  and  afier  his  death. 

"  If  the  fourth  clause  can  be  construed  as  intended  to  take  effect  after 
the  death  of  the  testator,  then  as  Mary  Ann  Kelly  died  befoi'e  her 
brother  James  Kelly,  the  latter,  as  survivor,  would  be  seized  of  an  estate 
in  fee ;  and  upon  nis  decease  the  estate  descended  to  his  heirs  at  law, 
who  are  parties  to  this  controversy.  Either  yiew  of  the  subject  leads 
to  the  same  result." 

Potter,  J.,  said,  page  447 : 

"  Although  the  second  clause  devises  a  fee  to  each  of  these  children, 
it  is  necessary  to  read  it  in  connection  with  the  fourth  clause,  which 
creates  a  contingent  limitation  over  to  the  survivor  in  case  of  the  death 
of  one  of  them. 

"  All  this  is  very  clear.  At  this  point  the  necessity  of  construction 
commences,  and  here  several  inquiries  begin.  It  is  manifest  that  the 
testator  meant  '5y  the  death  of  either  of  my  said  chUdren^  something 
more  than  is  expressed  in  words ;  something  has  been  omitted,  and 
something  of  necessity  must  be  supplied  by  interpretation.  Wills  are 
to  be  interpreted  not  only  according  to  the  intent  of  the  testator,  but 
that  intent  must  be  determined  by  reason.  It  is  well  established  that 
words  in  a  will  will  bo  supplied,  in  order  to  effectuate  the  intention  as 
collected  from  the  context,  and  this  may  be  done  by  the  court  in  order 
to  give  the  will  effect.  Choenhoven  v.  Shuler,  2  Paige,  123.  Now,  it 
is  neither  sensible  or  natural  that  this  will  should  be  construed,  accord- 
ing to  its  strict  letter,  to-wit,  *  in  case  of  the  death  of  either  of  my  said 
children,  I  devise  my  whole  estate  to  the  survivor.^  It  must  be  asked 
—  death,  when? 

"  To  show  the  absurdity  of  following  the  letter  strictly,  suppose  the 
daughter  Mary  Ann  had  died  leaving  children.  Did  the  testator 
intend  by  this  language  that  at  her  death  her  issue  should  be  disin- 
herited and  the  estate  go  to  James  ?  Such  is  the  letter,  and  so  vice  versa. 
And  did  the  testator  further  intend  that  in  case  both  of  his  children 
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should  die,  and  both  leaving  issue,  their  issue  should  be  disinherited 
and  the  estate  then  go  to  more  distant  relations  ?  Such  is  the  strict 
letter,  when  both  <?i^,  the  estate,  by  the  letteVj  goes  to  others  than  the 
descendants  of  his  children. 

"  We  must  then  seek  for  some  more  natural  and  reasonable  construc- 
tion of  this  will  than  to  hold  that  the  testator  intended  that  his  own 
descendants  and  blood  should  be  cut  oflf.  We  must  presume  that  the 
testator  was  possessed  of  the  ordinary  natural  affection.  We  must  ])re- 
sume  that  he  was  possessed  of  sufficient  intellijsrence  to  have  known  of  the 
law  of  nature  that  his  children  would  die.  We  may  further  presume 
that  when  the  testator  used  these  words  he  had  in  view  either  some 
period  of  time  at  which  they  would  die,  which  he  omitted  to  express, 
or  to  some  condition  of  the  devise,  such  as  dying  without  issue,  or  as  dying 
before  his  own  decease.  To  ascertain  this  intent  and  to  supply  this 
omission  is  the  duty  of  the  court.  The  difficulty  in  all  such  cases  arises 
from  the  testator  having  applied  the  term  expressing  this  contingency, 
viz.,  the  death  of  one  of  tne  children,  an  event,  of  all  others,  the  most 
certain  and  inevitable,  but  the  period  of  its  happening,  a  period  the 
most  uncertain  by  any  human  calculation.  To  satisfy  this  term,  then, 
it  is  necessary  to  connect  this  death  with  some  circumstance  in  associa- 
tion with  which  it  is  contingent.  Such  circumstance  is  naturally  the 
time  of  its  happening;  and  such  time  where  the  bequest  is  immediate, 
as  it  is  in  the  case  before  us,  is  necessarily  the  death  of  the  testator^ 
there  being  no  other  period  to  which,  by  proper  legal  construction,  the 
word  ^  death '  can  refer.  1  Jarm.  Wills,  468.  If  we  are  right  in 
this  legal  view,  then  it  strengthens  the  position  that  the  estate  devised 
in  the  second  clause  of  the  will  created  a  fee  in  the  two  children  of  the 
testator,  Mary  Ann  and  James.  The  case  of  Ilinldey  v.  Simmons,  4 
Ves.  161,  was  exactly  in  its  terms  in  that  respect  like  the  will  before 
OS.  It  was  as  follows  :  '  I  do  give  and  bequeath  unto  my  sister,  Mary 
Hinkley,  all  of  my  fortune  and  every  thing  1  have  a  power  to  leave, 
and  in  case  of  her  death,  I  do  then  give  and  bequeath  all  I  have  to  my 
mother,  Mary  Hinkley.'  Mary,  the  sister,  married  Simmons  and  died, 
leaving  her'  mother  surviving.  The  mother  then  died ;  her  heirs 
claimed  that  the  estate  devised  to  the  sister  was  a  life  estate  and  at  her 
death  came  to  the  mother.  The  bequest  to  Mary,  the  sister,  was  held 
to  be  an  absolute  estate,  and  it  was  held  that  the  words  '  in  case  of  her 
death '  imported  a  contingency  and  not  a  limitation. 

**  To  the  same  effect  is  the  will  in  the  case  of  Lamfidd  v.  Stoneman, 
3  Strange,  1261,  and  the  same  adjudication  in  Cambridge  v.  Raus,  8 
Ves.  12. 

'•  It  would  then  seem  that  the  testator  having  died,  leaving  his  two 
children  him  surviving,  and  they  taking  an  absolute  fee,  by  an  immediate 
possession  of  the  estate,  subject  to  a  power  in  trust  only  in  the  execu- 
tors to  lease  it ;  and  James,  the  testator's  son,  having  survived  Ins  sister 
Mary  Ann,  took  the  whole  estate,  both  by  limitation  over  in  the  will  and 
by  inheritance,  as  the  only  heir  at  law  of  Mary  Aifn." 

Baloom,  J.,  said,  page  450  :  "  2.  By  the  fourth  clause  in  such  will,  as 
that  clause  should  be  interpreted,  in  case  either  of  the  children  of  the 
testator  should  die  without  issue,  hefore  his  deaih^  the  surviving  child 
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should  take  the  whole  estate  of  the  testator ;  and  in  case  of  the  death 
of  both  of  such  children  without  issue  before  the  death  of  the  testator, 
then  the  whole  of  his  estate  was  to  go  to  his  two  nephews,  James  and 
Michael  Kelly.  3.  Both  of  the  children  of  the  testator  s2iTvived  hun 
and  took  an  estate  mfee^  in  the  real  property  left  by  him  and  shared 
alike  therein." 

In  the  court  of  appeals  the  case  was  affirmed  —  61  N.  Y.  47  —  the 
court  saying,  pages  50-61 : 

"  The  devise  and  bequest  in  the  second  clause  of  the  will  is  absolute 
and  quite  sufficient  to  pass  the  fee,  but  in  the  fourth  clause  it  is  sup- 
posed to  bo  qualified  by  the  provision  that  '  in  case  of  the  death  of 
either  of  my  said  children,  I  devise  my  whole  estate  to  the  survivor ; 
and  in  case  of  the  death  of  both,  I  devise  all  my  property,  or  what 
may  then  be  left,  to  James  and  Michael  Kelly,  sons  of  my  brother 
Bernard,  of  New  York,  or  to  the  survivor  of  them.' 

"I  think  it  quite  apparent  that  the  death  of  the  children  referred  to 
in  the  fourth  clause  of  the  will,  upon  which  contingency  the  estate 
would  go  to  the  defendants,  was  a  death  happening  in  the  life-time  of 
the  testator^  and  for  this  construction  there  is  much  authority.  Clarke 
V.  Luhbocky  1  Y.  &  C.  482 ;  Croigan  v.  BaineSj  7  Sim.  40 ;  Rose  v. 
Mill^  3  Burr.  1881 ;  Moore  v.  JbyonSy  25  Wend.  119 ;  Converse  v. 
Kellogg^  7  Barb.  590 ;  Livingston  v.  Greene^  52  N.  Y.  124 ;  2  Jann. 
Wills,  3d  Lond.  ed.,  707;  2d  Am.  ed.  468,  469;  Whitney  v. 
Whitney^  45  N.  H.  311  ;  Briggs  v.  ShaWy  9  Allen,  616.  Upon  the 
death  of  the  testator,  therefore,  the  fee  became  at  once  vested  in  the 
two  children,  and  the  limitation  over  became  of  no  effect,  and  the 
property  descended  to  the  heirs  at  law  of  the  testator,  who  are  the 
parties  to  this  proceeding  and  inherit  in  equal  proportions." 

In  Grossman  v.  Fields  119  Mass.  172,  the  court  said  :  ^'  The  proviso 
that  if  the  niece  '  sliould  not  live,'  is  exactly  equivalent  to  *  if  she 
should  die,'  or  '  in  case  of  her  death,'  and  (as  she  must  die  at  some 
time  and  no  other  period  is  mentioned  in  the  will)  must  apparently  be 
construed  'if  she  should  not  survive  me,'  the  testatrix.  Briggs  v. 
Shaw,  9  Allen,  516 ;  2  Jarm.  Wills,  chap.  48." 

Provisions  in  a  will  were  :  "  I  give  to  my  sons  John  and  James  my 
dwelling  plantation  .  .  .  with  about  thirty  acres  adjoining  .  .  . 
to  be  divided,  etc.  ...  If  any  of  them  should  die  without  lawful 
heir  I  allow  the  survivor  to  inherit  the  whole. 

"  The  land  I  have  bequeathed  to  each  of  them  I  allow  them  to  hold 
by  virtue  of  this  my  will  to  them  and  their  heirs  and  assims  foi-ever." 
He  also  charged  legacies  on  the  land.  Rdd,  1.  That  the  sons  took 
estates  in  fee.  •  2.  The  clause,  "  if  any  of  them  should  die  without 
lawful  heir,  the  survivor  to  inherit  the  whole,"  meant  only  to  provide 
against  lapse.      WaugKs  Appeal^  78  Penn.  St.  436. 

The  court,  page  442,  said  : 

"  We  are  of  opinion,  however,  that  the  brothers  took  estates  in  fee, 
and  that  the  direction  *  if  any  of  them  should  die  without  lawful  heir, 
the  survivor  to  inherit  the  whole,'  meant  only  to  provide  against  lapseP 

"  If  a  bequest  be  made  to  a  person  absolute  in  the  first  instance,  and 
it  is  provided  that  in  the  event  of  death,  or  death  without  issue, 
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another  legatee  or  legatees  shall  be  substituted  to  the  share  or  legacy 
then  given,  it  shall  be  construed  to  mean  death,  or  death  without  issue, 
before  the  testator.  The  tirst  taker  is  always  the  first  object  of  the 
testator's  bountjr,  and  his  absolute  estate  is  not  to  be  cut  down  to  an 
estate  for  life  without  clear  evidence  of  such  intent. 

"  M.  bequeathed  one-sixth  of  his  estate  to  his  son  ^  J.  M.  or  his 
heirs,'  and  a  like  proportion  in  the  same  language  to  two  other  sons, 
and  the  remaining  thi^e-sixths  in  trust  for  each  of  his  three  daughters. 
He  also  directed  '  if  either  of  my  sons  should  die  without  leaving 
issue  living  at  the  time  of  his  death,  the  share  given  to  such  son  shall 
pass  to  and  be  divided  among  such  of  my  children  as  may  be  then 
living,  and  to  the  issue  of  such  as  may  be  dead.'  Beld^  that  each  son 
had  an  absolute  indefeasible  interest  in  the  share  bequeathed  to  him." 
Mickley^s  Appeal^  92  Penn.  St.  514. 

The  court,  page  517,  said : 

"  It  is  very  clearly  settled,  both  in  England  and  in  this  State,  that  if 
a  bequest  be  made  to  a  person  absolute  in  the  first  instance,  and  it  is 

f)rovided  that  in  the  event  of  death,  or  death  without  issue,  another 
egatee  or  legatees  shall  be  substituted  to  the  share  or  legacy  thus  given, 
it  shall  be  construed  to  mean  death,  or  death  without  issue  before  the 
testator.  The  first  taker  is  always  the  first  object  of  the  testator's 
bounty,  and  his  absolute  estate  is  not  to  be  cut  down  to  an  estate  for 
life,  or  what  is  practically  the  same  thing,  to  be  subjected  to  an  exec 
utory  gift  over,  upon  the  occurrence  of  the  contingency  of  death,  or 
death  without  issue  at  any  future  period  within  the  rule  against 
perpetuities,  without  clear  evidence  of  such  an  intent.  Caldwell  v. 
SkeUoUy  1  Harris,  153;  'Estate  of  Mary  Biddle^  4  Casey,  59 ;  Earker's 
Appeal^  10  P.  F.  Smith,  141 ;  i^ahrney  v.  Holdnger^  15  id.  388 ;  Mc 
Collough  v.  Fenton^  id.  418. 

"In  Jessfu/p  V.  SmucTc^  4  Harris,  327,  the  general  rule  is  recog- 
nized, though  in  that  case  the  court,  upon  the  construction  of  the 
whole  will,  thought  the  intention  of  the  testator  was  very  clear,  that- 
he  meant  death  '  without  marriage '  at  a  period  subsequent  to  his  own 
death.  In  the  will  before  us  it  is  strongly  contended  that  death  with- 
out issue  living  at  the  death  of  the  first  taker  evinces  the  same  inten- 
tion. But  it  is  not  easy  to  draw  such  an  inference  from  those  words 
alone.  Mr.  Smith,  in  his  work  on  Executory  Interests,  maintains  that 
where  the  gift  over  is  not  merely  dependent  upon  death,  but  upon 
dying  unmarried  and  without  issue,  the  event  will  be  construed  to 
mean  not  a  death  generally  at  some  time  or  other,  but  a  death  in  the 
testator's  life-time  if  the  fund  or  property  itself,  and  not  merely  the 
interest  or  income,  is  given  absolutely  to  the  person  whose  death  is 
spoken  of.     §  662."  i 

In  GarroU  v.  Burns^  15  Weekly  Notes  of  Cases,  553,  557,  the 
supreme  court  of  Pennsylvania,  January  21,  1885,  held  that  under  a 
devise  "  *  All  the  rest,  residue  and  remainder  of  my  estate,  real  and 
personal,  I  devise  and  bequeath  unto  my  said  three  daughters,  to  have ' 
and  to  hold  to  them  during  their  natural  lives,  and  after  their  death, 
then  to  the  lawful  issue  of  my  said  three  daughters  and  the  heirs  and 
assigns  of  such  issue,'  that  perhaps  the  testatrix  intended  to  give  a  life 
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estate  to  her  daughters,  and  the  remainer  in  fee  to  tlieir  children ;  but 
she  has  used  words  which  definitely  vest  in  her  daughters  an  estate 
tail,  and  the  courts  are  not  at  liberty  to  wrest  them  so  that  they  may 
mean  any  thing  else." 

The  provisipn,  in  the  eighth  clause,  "  that  in  case  either  of  my  said 
grandsons  shall  die  without  lawful  issue,  the  survivor  shall  take  the 
share  of  the  one  so  dying,  subject  to  the  legacies  and  bequests  and 
charges  upon  him^  and  the  estate  devised  to  him,"  shows  almost  con- 
clusively the  contingency  of  death  intended  was  one  before  the  testa- 
tor, for  if  it  applied  to  a  death  ten  or  twenty  years  afterward,  all  the 
legacies  would  be  paid  and  the  charges  probably  satisfied,  and  the  sur- 
vivor could  in  no  event  take  subject  to  the  legacies  and  bequests  and 
charges  upon  the  devisees  so  dying. 

It  is  quite  clear  that  the  testator  by  this  provision  referred  to  the 
death  of  either  grandson  during  the  life-time  of  the  testator,  because 
only  in  that  event  would  the  survivor  be  certain  to  take  the  lanid  sub- 
ject to  the  heqv^ts  and  charges^  or  any  of  them.  If  the  t^tator  referred 
to  the  ultimate  death  of  either  grandson,  the  one  grandson's  death 
might  occur  after  all  the  bequests  and  charges  had  been  satisfied.  And 
in  that  event  the  survivor  would  not  take  the  land  subject  to  the 
bequests  and  charges. 

The  will  does  not  make  the  survivor  take  the  land  subject  to  any 
bequests  and  charges  that  remain  unsatisfiedy  but  assumes  by  his  will 
aU  remains  unsatisfied ;  that  state  of  things  would  be  sure  to  exist  at 
the  time  of  the  death  of  the  testator  and  at  no  subsequent  time. 

It  was  the  manifest  intention  of  the  testator,  faimr  inferable  from 
the  language  used,  that  if  his  two  grandsons,  Henry  H.  and  George  H., 
survived  him,  then  they  take  tlie  farm  subject  to  the  provisions  and 
bequests  made  for  Henry  G.  Nellis  and  the  other  grandchildren,  which 
are  made  a  charge  upon  it.  If,  however,  the  said  Henry  H.  and  George 
H.  did  not  survive  the  testator,  then  the  other  grandchildren  take  the 
whole  farm  in  equal  proportions  instead  of  the  provisions  before  made. 

What  right  has  defendant  to  say  the  testator  referred  to  a  death  of 
the  grandsons  or  one  of  them  after  any  more  than  before  his  own  ? 

The  question  as  to  which  he  referred  to  is  to  be  determined  from  the 
will,  the  circumstances  and  the  ordinary  rule  of  law  that  where  the 
"  death "  of  a  devisee  is  provided  for,  it  means,  unless  dearly  and 
expressly  otherwise  indicated,  his  death  before  the  testator.  This  rule 
of  law  is  just  as  much  a  part  of  the  method  of  construing  this  will  as 
if  it  had  in  words  been  incorporated  therein.  It  does  not  appear  that 
the  testator  was  ill  when  he  made  his  will,  or  contemplated  immediate 
death, 

{}))  Again  by  the  sixth  clause,  the  devisees  are  given-five  years  within 
which  to  pay  the  legacies.  Suppose  they  lived  five  years  ana  died  on  the 
last  day  of  the  five  years.  On  defendant's  contention  the  substituted 
devisees  would  be  compelled  to  pay  those  legacies  the  second  day  after 
inheriting,  before  they  had  derived  any  benefit  whatever  from  the 
property  devised  or  had  had  an  opportunity  therefi^om  to  gather  the 
money.  Again,  would  the  personal  representative  of  the  devisee  so 
dying  be  liaole  for  such  legacies? 
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If  their  taking  be  held  substitutional,  in  case  of  the  death  of  Cornelius 
in  the  life-time  of  the  testator,  no  such  dilemma  arises,  and  the  whole 
will  is  clear  and  harmonious.  Is  not  this  dilemma  a  strong  argument 
to  show  the  other  devisees  were  to  be  substitutional  only,  and  that 
whichever  in  fact  took  the  property  should  have  two  years  after  thi& 
estate  vested  within  which  to  pay? 

((?)  By  holding  that  the  children  of  the  devisees  were  merely  substi- 
tutional in  case  the  devisees  died  before  the  testator,  with  no  issue  to 
take,  every  word  and  clause  of  the  will  is  simple  and  easily  understood, 
can  be  literally  and  exdcUy  complied  with  without  any  departure  from 
the  plain,  obvious  and  primary  import  and  acceptation  of  the  words 
used  according  to  Mr.  Wigram's  thirteenth  and  fourteenth  rules. 
Wigram  Extr.  Ev.  2d  Araer.,  O'Hara's  ed.,  55-6,  rules  13,  14;  id.  pp- . 
58-102.) 

On  no  other  hypothesis  can  aU  the  provisions  and  words  of  the  will 
be  given  eflEect. 

The  cases  dl  hold  that  j^idl  and  natural  eflEect  is  to  be  ^iven  to  every 
word  and  part  of  a  will,  if  that  can  be  done  without  violence  to  the 
words  used. 

The  court  is,  if  possible,  to  reach  a  conclusion  from  the  words  used, 
giving  them  their  ordina/ry  and  obvious  meaning,  and  giving  aU  the  , 
words  their  full  and  natural  eflEect. 

Can  that  be  done  except  upon  the  theory  of  this  plaintiflF  ? 

{c)  While  the  fact  that  the  construction  claimed  by  plaintiff  would 
tie  up  the  title  to  the  land  during  the  life  of  both  devisees  is  not  con- 
clusive against  defendants'  theory,  it  is  a  circumstance  of  much  weight 
against  such  a  theory.  The  whole  course  of  legislation,  and  of  public 
opinion,  both  in  England  and  in  this  country,  lias  for  a  century  past 
been  against  suspending  the  power  of  alienation,  and  to  put  real  estate 
in  such  condition  as  to  make  it  an  object  to  the  possessor  to  improve 
and  make  it  valuable  rather  than  to  neglect  and  impoverish  it,  in  order 
to  swell  a  personal  estate,  which  he  could  dispose  of  at  the  expense  of 
the  real.  It  may  fairly  be  assumed,  on  a  doubtful  question,  the  testator 
partook  of  the  known  and  recognized  public  sentiment. 

{d)  The  fact  that  the  will  contains  no  words  showing  that  when  once 
Tested  the  taker's  estate  is  in  no  way  limited  to  a  life  estate  is  one  of 
much  weight. 

In  Kelly  v.  Kelly ^  5  Lans.  445,  Judge  Milleb  says,  that  if  the  tes- 
tator had  intended  to  give  his  children,  the  devisees,  a  life  estate  only, 
be  would  have  expressed  it  to  be  *'  for  and  during  the  natural  life  or 
lives,"  or  to  that  eflFect,  etc.  This  case  was  affirmed  by  the  court  of 
appeals  and  cited  with  approbation  in  the  late  case  of  McLaughlin  v. 
Maker,  17  Hun,  217. 

2.  None  of  the  cases  cited  by  defendant  conflict  with  the  plaintiff's 
contention.  They  are  all  cases  where  there  were  in  the  wills  provisions 
clearly  showing  that  the  contingency  of  death  spoken  of.  was  a  death 
(ifter  that  of  the  testator. 

(a)  In  Hetmessey  v.  Pattersonj  85  N.  T.  91,  the  wife  of  the  testatrix 
was  by  the  first  clause  of  the  will  given  a  life  estate  subject  in  a  certain 
contingency  to  control  by  his  executors,  and  the  property  then  given  to 
VoL.IL~55 
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testator's  daughter.  The  second  clause  provided  that  if  the  daughter 
died  leaving  a  husband  but  no  children,  the  husband  should  take  no 
estate  but  the  property  should  go  to  the  daughter's  children,  if  any. 
The  third  clause  provided  that  if  the  daughter  died  without  issue  then 
the  property  should  go  to  John  Foley,  testator's  nephew.  See  first, 
second  and  third  clauses  91  N.  Y.  92-3.  It  was  held  in  that  case  that 
the  estates  given  to  testator's  widow  and  to  his  daughter  were  clearly 
expressed  at  nothing  hiU  life  estates  with  a  remainder  over  to  the 
daughter's  children  or  the  testator's  nephew.  The  case  was  clearly  and 
plainly  put  upon  that  express  ground.  The  court,  page  96,  said  :  "  The 
general  intention  of  the  testator  in  this  case  is  very  plain.  Having  a 
wife,  and  an  unmarried  daughter,  he  desired  to  secure  to  them  during 
their  lives  the  full  benefit  of  the  use  and  income  of  his  property,"  etc. 

As  the  widow  and  daughter  were  both  given  life  estates  in  succession 
before  Foley,  and  Foley  as  executor  was  m  a  contingency  given  while 
the  widow  and  daughter  were  living  the  management  of  tne  property 
to  the  exclusion  of  the  widow,  it  clearly  appeared,  from  the  will,  the 
contingency  of  death  of  the  widow  ana  daughter  was  one  (ifter  the 
testator's  death,  for  they  could  not,  until  his  death,  have  an  estate  with 
power  to  Foley  to  manage,  to  the  exclusion  of  the  widow. 
.  (5)  The  case  of  Foley  v.  Foley,  17  Hun,  235,  was  under  the  same 
will,  and  of  course  the  same  remarks  apply  to  that  case. 

(g)  In  £elso  v.  Zorillard,  85  N.  Y.  176 ;  affirming  8  Daly,  300,  a 
married  woman  gave  her  husband  a  life  estate,  and  then  gave  the 
remainder  to  her  son  T.,  provided  he  lived  till  he  was  twenty-one, 
and  if  he  died  before  reaching  twenty-one,  then  if  he  had  married,  and 
had  children,  to  his  children  ;  if  neither .  event  happened,  then  to  her 
listers.  The  question  which  arose  was  simply  whether  there  was  an 
illegal  suspension  of  the  power  of  alienation.  The  court  held  that 
the  question  whether  the  son  or  his  children  ever  should  become  seized 
depended  upon  a  condition,  that  if  the  condition  happened  they  took 
the  fee,  and  if  it  was  not  performed  they  took  no  estate,  and  therefore 
the  power  of  alienation  was  not  unduly  suspended.  How  does  this  case 
illustrate  the  intent  of  the  testator  as  to  whether  or  not  the  second 
Revise  is  substitutional  or  to  take  efiect  after  the  first  has  taken  effect  i 

(d)  In  Sherman  v.  Shermxm,,  3  Barb.  385,  the  property  was  given  to 
the  son  *^  provided  that  if  he  died  without  child  or  children,"  it  should 
go  on.  The  estate  was  upon  a  proviso  or  condition  and  unless  the  pro- 
viso or  condition  occurred,  no  esta/te  was  given.  There  is  in  the  case 
at  bar  no  proviso  or  condition  to  the  vesting  of  the  estate  given. 
Besides  the  case  was  long  before  the  cases  cited  by  plaintiff,  and  the 
question  raised  in  this  case  was  not  in  that  case  even  ninted  at  or  dis- 
cussed. 

(«)  Bumond  v.  Stringham,  26  Barb.  104,  was  the  case  of  a  will 
before  the  Revised  Statutes,  when  the  law  declared  that,  unless  the 
devise  was  to  the  devisee  and  his  heirs,  the  testator  intended  the  devisee 
should  take  a  life  estate  only.  Yet,  in  this  very  case,  the  court  held 
that  the  imposition  of  the  schooling  of  another  enlarged  the  estate  of 
the  devisee  to  a  fee. 

(/)  In  Barnes  v.  Hatha/wayj  66  Barb.  452,  the  testator  gave  his 
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execuors  possession  and  control  of  the  devised  estate.  As  he  could 
have  no  executors  till  after  his  death,  the  intent  to  speak  of  a  death  of 
the  devisee  after  his  own  was,  it  would  seem,  quite  apparent. 

{ff)  In  Btid  V.  Souihwick^  70  N.  T.  581,  the  devise  was  to  the  tes- 
tators three  children  respectively, "  and  (in  addition)  his,  her  or  or  their 
direct  lineal  descendants,  shoulcf  he,  she  or  they  have  any,  in  fee  simple 
absolutely,  subject  to  the  conditions  and  contingencies'*  following,  i,  e., 
*'  *  in  event  that  either  shall  die,  leaving  no  chiHren,  or  descendants  of 
children,  then  in  such  case,  the  devise  to  the  one  so  dying  to  go  to  the 
children  of  the  survivors  equally,"  etc. 

The  court  does  not  reason  the  case  on  this  point  at  all,  page  586^  but 
it  is  apparent  that  in  that  case  the  will  showed  a  clear  intentj  in  speak- 
ing 01  the  death  of  the  first  devisee,  to  refer  to  a  death  after  the  tes- 
tator, for  it  is  given  to  the  first  devisee  "  and  his,  her  or  their  direct 
lineal  descendants,  should  he,  she  or  they  have  any,"  etc.  By  this  will 
an  intent  that  the  descendants  should  take  was  apparent,  and  they  were 

S'ven  an  estate  by  express  terms,  under  the  wtUy  and  not  as  heirs  of 
eir  ancestor  by  descent  was  clearly  shown. 

In  the  present  case  the  will  itself  showed  it  could  not  be  fully  and 
literally  performed  if  the  second  devisees  took  after  the  first  had 
become  seized  and  had  partially  performed  certain  burthens  imposed 
upon  him  by  the  will,  if  he  tooK.  No  such  fact  appeared  in  Buel  v. 
Sauthwick. 

The  case  of  Bitel  v.  Southwick  has  not  trenched  upon  the  rule  laid 
down  in  the  numerous  cases  cited,  that  where  the  contingency  of  death 
is  provided  for,  unless  it  clearly  appears  otherwise  from  the  will,  such 
contingency  refers  to  death  in  the  life-time  of  the  testator.  The  case 
is  not  analogous,  and  Judge  Miller  in  giving  the  opinion  of  the  court 
declares  as  follows : 

*^  Considering  the  language  of  the  first  clause  of  the  will  which 
expressly  qualyfies  the  estate  devised  and  makes  it  subject  to  terras 
afterward  specified,  and  without  laying  down  any  general  rule  as  to  the 
other  caseSy  it  is  suflicient  to  say  that  the  devise  never  was  valid  as  a 
<5ontingent  limitation,  etc." 

The  case  of  Buel  v.  Southvnck  is  very  unlike  that  of  Nellis  v.  Nellis. 
1st.  The  devise  to  the  parties  to  this  action  was  burthened  with  the 
payment  of  legacies  and  the  support  of  a  large  family  for  life,  while 
the  devise  to  JSuel  was  not. 

2d.  "  The  devise  in  Bnel's  case  specially  states  that  the  gift  of  devise 
to  each  is  made  and  given  to  each  and  his,  her,  or  their  direct  lineal 
descendants^  should  he  or  they  have  any^  in  fee-simple  absolutely." 

Whereas,  in  the  Nellis  will  no  allusion  whatever  is  made  to  the  gift 
going  to  or  being  devised  to  the  lineal  heirs. 

In  the  Buel  case  it  was  plain  that  he  intended  to  provide  and  give 
direction  to  his  estate  in  the  event  that  the  first  takers  died  at  any 
future  time  without  issue. 

And  there  is  just  the  distinction.  It  will  beheld  and  presumed  that 
the  dying  without  lawful  issue  had  reference  to  the  time  of  death  of 
testator,  unless  the  plain  terms  of  the  will  indicate  otherwise. 

In  the  Nellis  will  there  is  nothing  whatever  in  any  part  of  it  which 
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tends  to  show  that  the  testator  meant  or  had  reference  to  the  death  of 
the  grandchildren  at  any  future  time. 

W  hereas  in  the  Buel  will  he  especially  stated  that  the  ^f  t  and  devise 
was  ffiven  and  made  to  his,  her,  or  their  direct  lineal  oesoendaTits,  if 
they  had  any. 

And  in  the  event  of  their  dying,  leaving  no  children  or  descendants^ 
then  remainder  occurs. 

Such  language  made  it  plain  that  Buel  had  reference  to  the  ultimate 
death  of  the  first  takers  at  any  future  time. 

Hence  the  decision  that  the  contingent  remainder  in  the  Buel  case 
was  held  good  and  sustained. 

The  court,  however,  specially  noting  in  the  opinion  adopted  that  they 
considered  the  particular  la/ngiiage  of  that  will  which  expressly  quali- 
fied the  estate  and  without  laying  doum  any  ride  as  to  other  cases. 

It  was  regarded  as  sui  aeneria^  an  exceptional  case,  not  to  be  followed 
except  in  a  case  exactly  like  it. 

That  decision,  too,  was  made  to  turn  on  the  peculiar  language  of  the 
devise,  to-wit :  That  it  was  made  subject  to  the  "  conditions  and  con 
tingencies  hereinafter  namedP  There  being  no  other  condition  or 
contingency,  except  that  in  case  of  death  without  children,  the  devise 
should  go  over.  The  court  properly  held  that  this  was  the  condition 
and  contingency  referred  to  and  to  which  the  devise  was  subject. 

Such  must  have  been  the  decision  in  order  to  give  any  force  to  the 
words,  ''  subject  to  the  conditions,"  etc. 

In  the  case  at  bar,  the  language  makes  the  devise  given  by  the  third 
section  of  the  will  "  subject  to  ute  provisions  and  bequests  hereinafter 
madeP 

The  words  "  provisions  and  bequests  "  are  very  different  in  meaning 
and  effect  from  the  words  "  condition  and  contingencies ; "  and  secondly, 
in  the  will  before  us  there  are  plenty  of  provisions  and  bequests  to 
which  the  land  is  made  subject  without  being  forced  to  consider  a  con- 
tingent remainder  over  as  one  of  them.  In  fact  it  would  be  straining 
language  to  assume  that  a  devise  over  was  included  in  the  words  ^^jpro- 
visions  and  bequests  ^^  under  the  circumstances  of  this  case. 

^When  an  estate  is  given  in  one  part  of  a  will  in  clear  and  decisive 
terms,  such  estate  cannot  be  taken  away  or  cut  down  by  any  subsequent 
words  that  are  not  as  clear  and  decisive  as  the  words  of  the  clause 
giving  the  estate.     Hoseboom  v.  Roseboom^  81  N.  Y.  356. 

The  subsequent  words  or  provisions  if  repugnant  to  or  inconsistent 
with  the  first  provision  will  be  held  void.  UaMweU  v.  Beaumont^  91 
N.  Y.  464 ;  Clarice  v.  Leupp^  88  id.  218 ;  Jackson  v.  Bobbins^  16  Johns. 
537 ;  Jackson  v.  BuU^  10  id.  19 ;  McDonald  v.  Wallgrove^  1  Sandf.  Ch. 
274 ;  Vam,  Horn  v.  Campbell^  17  K  Y.  Dig.  108.  See  mem.,  30  Hun, 
215. 

(A)  In  Wilson  v.  Wilson^  32  Barb.  328,  one  of  the  remaindermen 
released  to  the  first  devisee,  and  the  latter  mortgaged  to  the  other  re- 
maindermen.  The  court  simply  held  that  the  first  devisee  and  one  of 
the  remaindermen  together  could  give  a  good  lien  on  the  property  to 
the  other  remainderman,  and  that  he  in  such  a  case  got  a  good  title 
under  the  mortgage  because  the  whole  three,  in  any  view  of  the  case. 
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had  the  entire  title.  If  the  first  devisee  took  he  conld  give  it,  if  not, 
he  and  one  of  the  remaindermen  releasing  all  their  interest  to  the  other 
remaindermen,  he  woald  then  have  all  the  interest  in  the  real  estate. 
In  Taggart  v.  Murray^  53  N".  Y.  233,  the  bequest  was  of  property  to 
the  testator's  daughter  "  for  her  support  ana  comfort  to  be  hdd  and 
corU/roUed  by  her,  and  at  her  deatli  to  pass  to  her  heirs,  and  if  she  leaves 
no  heirs,  to  be  disposed  of  by  her  will."  The  court  simply  held  that 
by  the  residuary  clause  the  quantum  of  estate  given  bv  first  clause 
was  cut  down  to  a  life  estate.  Both  clauses  related  to  aevises  to  the 
^arn^  person  and  were  to  be  read  together,  and  when  so  done  the  two 
showwi  an  intent  to  give  the  devisee  a  life  estate  onl^.  What  bearing 
<3an  be  claimed  for  this  case  upon  the  case  at  bar  it  is  difficult  to  conceive. 

{k)  In  Vincent  v.  Newhoiisey  83  N.  Y.  505,  the  wife  was  expressly 
^ven  a  life  estate,  and  nothing  was  to  go  to  the  children  in  any  event 
until  after  her  death,  when  it  was  to  go  by  conversion  as  money  /  it 
-was  held,  simply  "  that  no  portion  of  the  remainder  vested  at  the  aeath 
-of  the  testator,  but  only  upon  the  death  of  the  widow,"  and  that  con- 
sequently in  case  of  a  child  dying  before  the  widow,  no  title  had  vested 
in  such  child  at  his  death. 

Third.  The  devisees  having  accepted  the  devise,  that  imposed  upon 
them  a  personal  liability  and  duty  to  pay  the  legacies  given  by  the  tes- 
tator, without  reference  to  the  fact  wnether  the  property  devised  and 
accepted  was  sufficient  for  that  purpose.  Oridlev  v.  OndUyy  24  N.  Y. 
130,  reversing  33  Barb.  250  ;  Harris  v.  Amer,  Bible  Soc.^  4  Irans.  App. 
488,  489.  The  devise  having  imposed  upon  the  devisees,  and  they 
having  accepted  therewith,  a  personal  liability  to  pay  such  leffacies,  and 

f)aid  tnem,  in  consequence  of  their  doing  so,  they  took  a  fee  in  the 
and  devised,  even  though  they  would  otherwise  have  taken  only  a  life 
estate.  Heard  v.  Horton^  1  Denio,  165;  Cipperly  v.  Cipperly,  4:0 
How.  Pr.  271-273 ;  Dumand  v.  StHngham^  26  Barb.  104 ;  ^praker  v. 
Van  Alstyne^  18  Wend.  200,  204-209,  212 ;  Hanis  v.  Amer.  Bible 
SoG.y  4  Trans.  App.  488-490,  492;  Barheydt  v.  Barheydt,  20  Wend. 
576;  Fox  v.  P/ielps,  id.  437,  442,  affirming  17  id.  393;  Meslck  v. 
JN'ew,  7  N.  Y.  165-166 ;  Olmsted  v.  Olmsted,  4  id.  56,  58 ;  Jackson 
v.  Martin^  18  Johns.  131 ;  Jackson  v.  Merrill^  6  id,  185 ;  Maclachlam, 
V.  MaclacMan,  9  Paige,  534,  537-538 ;  Cook  v.  Holmes,  11  Mass.  532. 
^'  The  ground  of  this  rule  is  that  unless  the  devisee  were  to  take  a  fee, 
he  might,  in  the  event,  be  a  loser  by  the  devise,  since  he  might  die 
before  he  reimbursed  himself  the  amount  of  the  charge  upon  him  ;  and 
the  rule  applies  to  every  case  where  a  loss  is  possibTe,^^  Barheydt  v. 
Harheydty  20  Wend.  581.  The  principle  decided  in  these  cases  was  this : 
Although  a  devise  in  a  will  was  not  sufficient  by  its  terms  to  create  an 
estate  in  fee  standing  alone,  yet  if  the  devisee  was  burthened  with  the 
payment  of  legacies  or  other  payments  in  respect  to  the  land,  such  pro- 
visions enlarged  the  estate  into  a  fee  upon  the  assumption  that  the  tes- 
tator would  not  expect  the  devisee  to  pay  legacies  for  the  land  if  he  only 
took  a  life  estate.  The  rule  applies  with  great  force  to  the  devise 
involved  in  this  action  when  the  devisees  are  charged  with  the  payment 
of  nearly  $1,000  in  legacies  and  the  support  and  maintenance  of  Henry 
<J.  Nellis  and  his  wife  and  daughters  lor  life. 
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FouETH.  If  the  constraction  claimed  by  defendant  prevails. 

If,  as  he  claims,  the  death  of  the  grandsons  had  reference  to  their 
ultimate  death  whenever  it  occurred,  then  the  power  of  alienation  is 
suspended  during  the  lives  of  the  plaintiff  and  defendant,  and  it  may 
be  longer. 

The  contingent  remainder  over  is  not  made  to  any  particular  chil- 
dren of  Henry  G.  NelHs,  children  in  being  at  the  time  of  testator's 
death,  but  to  such  children  as  Henry  G.  Nellis  shall  have  at  any  time. 
If  there  is  a  remainder  over  contingent  on  the  death  of  the  plaintiff  and 
defendant  without  lawful  issue,  it  did  not  vest  in  anybody  on  the  death 
of  the  testator,  because  it  was  yet  an  uncertain  future  question]  what 
children,  if  any,  Henry  G.  Nellis  would  leave.  He  might  leave  chil- 
dren yet  unborn. 

See  §  15,  art.  1,  tit.  2,  chap.  1,  part  2,  R.  S. 

"  The  absolute  power  of  alienation  shall  not  be  suspended  by  any 
limitation  or  condition  whatever  for  a  longer  period  than  during  the 
continuance  of  not  more  than  two  lives  in  teing  at  the  creation  of  the 
estate." 

And  by  1 14,  same  chapter. 

"  Every  future  estate  shall  be  void  in  its  creation,  which  shall  sus- 
pend the  absolute  power  of  alienation  for  a  longer  period  than  as  pre- 
scribed in  article  1." 

And  "  such  power  of  alienation  is  suspended  when  there  are  no  per- 
sons in  being  by  whom  an  absolute  fee  in  possession  can  be  conveyed."^ 
Hcmley  v.  JameSy  16  Wend.  61 ;  Jennings  v.  Jennings^  7  N".  Y.  647. 

It  is  no  answer  to  the  objection  that  it  may  not,  as  a  matter  of  fact,, 
result  in  so  suspending  the  power  of  alienation  for  a  longer  period  than 
two  lives  in  bemg. 

If  that  result  may  possibly  follow,  the  estate  is  void.  See  Homley  v. 
Jaines,  16  Wend.  61. 

When,  by  the  terms  of  a  will,  the  power  of  alienation  is  suspended 
until  the  youngest  of  several  children,  being  more  than  two,  shall  arrive 
at  the  age  of  twenty-one  years,  the  devise  is  void. 

The  time  of  the  suspension  of  power  of  alienation  can  only  be  meas- 
ured by  lives  in  being  at  the  creation  of  the  estate.  It  cannot  be  sus- 
pended for  a  moderate  term  of  years,  or  any  other  period,  than  by  the 
measure  of  two  lives  in  being  at  the  creation  of  the  estate.  See  Maw- 
ley  V.  Jame%  and  Jennings  v.  Jennings^  above  cited. 

Fifth.  The  devisees  took  a  fee  because  the  attempted  gift  over  was 
an  executory  devise.  Coe  v.  Dewitty  22  Hun,  428  ;  LoU  v.  Wykoff^  2 
N.  Y.  355  ;  Seaman  v.  Harvey^  16  Hun,  71,  3d  Dept.,  Learned,  J, 

And  as  it  took  effect  only  upon  an  indefinite  failure  of  issue  it  was 
void.  1  Fearne  Remainders,  444  et  sea,;  Patterson  v.  Ellisy  11 
Wend.  259,  278-9  ;  Fond  v.  Bergh^  10  Paige,  150 ;  Wilson  v.  Wilson^ 
32  Barb.  332-3 ;  Grant  v.  Townsend^  2  Denio,  336,  338-40 ;  Waldron 
V.  Crianiniy  6  Hill,  603  ;  Vati  Vec/Uen  v.  Pearson^  5  Paige,  512, 514  ; 
Brovyn  v.  Lyon^  6  N.  Y.  419;  Hounslea  v.  Hamdy  21  Hun,  251 ;  Den 
V.  AUairej  20  N.  J.  Law,  6,  9  ;  Schoonmaker  v.  Sheeley^  3  Hill,  165  ; 
3  Denio,  485  ;  4  Kent  Com.  276. 

The  devisees  could  transfer  a  fee.     Freeborn  v.   WagneVy  49  Barb^ 
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43 ;  affirmed,  2  Abb.  Dec.  175:    Van  Earns  v.  Campbell,  17  N.  Y. 
Weekly  Dig.  108 ;  Wallia  v.   Woodland,  82  Md.  101. 

James  E,  Dewey,  for  defendant,  respondent. 

First.  The  construction  given  at  special  term  by  Judge  Tappan, 
-which  was  affirmed  at  general  term,  seems  to  liave  been  in  conformity 
with  the  following  provisions  of  the  Revised  Statutes,  viz. : 

Every  estate  which  (under  our  law  before  1782)  would  be  adjudged 
a  fee-tail  shall  hereafter  be  adjudijed  a  fee-simple,  and,  if  no  valid 
remainder  he  limited  thereon,  shall  be  a  fee-simple  absolute.  1  R.  8., 
marg.  p.  722,  §  3.  Where  a  remainder  in  fee  shall  be  limited  upon 
any  estate  which  (under  our  law  before  1782)  would  be  adjudged  a  tee- 
tail,  such  remainder  shall  be  valid  as  a  contingent  limitation  upon  a 
fee,  and  shall  vest  in  possession,  on  the  death  of  the  first  taker,  with 
ont  issne  living  at  the  time  of  such  death.  1  R.  S.,  marg.  p.  722,  §4; 
Buel  V.  Souifiwick,  70  N.  Y.  685.  Future  estates  are  contingent, 
whilst  the  person  to  whom,  or  the  event  upon  which,  they  are  limited 
to  take  effect  remains  uncertain.  1  R.  S.,  marg.  p.  723,  §  13.  Where 
a  remainder  shall  be  limited  to  take  effect  on  the  death  of  any  person 
without  heirs  or  without  issue,  the  word  "  heirs  "  or  ^*  issue  "  shall  be 
construed  to  mean  heirs  or  issue  living  at  the  death  of  the  person 
named  as  ancestor.  1  R.  S.,  marg.  p.  724,  §  22.  A  fee  may  do  lim- 
ited on  a  fee,  upon  a  contingency,  which,  if  it  should  occur,  must  hap- 
?en  within  the  period  prescribed  in  this  article.  1  R.  S.,  marg.  p. 
24,  §  24 ;  Sherman  v.  Sherman,  3  Barb.  385 ;  Buel  v.  Southwick, 
70  N.  Y.  586 ;  Henneasy  v.  Pattesron,  85  N.  Y.  100.  A  remainder 
may  be  limited  on  a  contingency  which,  in  case  it  should  happen,  will 
operate  to  abridfije  or  determine  the  precedent  estate;  and  every 
such  remainder  shall  be  construed  a  conditional  limitation,  and  shall 
have  the  same  effect  as  such  limitation  would  have  by  law.  1  R.  S., 
marg.  p.  725,  §  27. 

Applying  here  the  language  of  this  court  in  Buel  v.  Southwick,  70 
N.  J  .  585 ;  under  these  provisions  -  -  sections  3  and  4  above  cited  -- 
the  devise  in  question  contained  a  contingent  limitation.  The  statute 
abolishing  entails  was  intended  to  except  expressly  from  the  effect  of 
the  law  all  estates  where  a  valid  remainder  was  limited ;  and  as  the 
devise  in  question  to  these  parties  was  made  to  depend  upon  certain 
conditions  and  contingencies  which  were  named,  it  comes  directly 
within  the  exception  referred  to.  These  conditions  being  connected 
with  and  a  part  of  the  original  devise,  and  a  qualification  and  restric- 
tion of  its  terms  and  effect,  cannot  be  said  to  be  antagonistic  to  or 
inconsistent  with  it.  .  .  .  Considering  the  language  of  the  third 
item  in  the  will,  which  expressly  qualifies  the  estate  devised,  and  makes 
it  svhject  to  terms  afterward  specified,  it  is  sufficient  to  say  that  the 
devise  over  was  valid  as  a  contingent  limitation  upon  the  determination 
of  the  first  estate.     §  24. 

The  estate  devised  by  the  third  item  in  the  will  being  therein  expressly 
qualified  by  the  words :  "  Subject  to  the  provisions  hereinafter  made," 
and  the  eighth  item  being  thereby  connected  with  and  made  a  part  of 
the  devise,  it  is  evident  that  the  testator  did  not  intend  that  either 
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Henry  H.  or  G-eorge  H.  should  take  an  absolute  fee  in  case  he  should, 
at  any  time,  die  without  issue ;  but  tliat  he  did  intend  that  upon  the 
happening  of  the  contingency  of  either  dying  without  issue  his  estate 
should  terminate  and  his  share  and  portion  go  to  the  other ;  upon  whose 
death,  under  like  circumstances  (i.  e,,  without  issue),  his  estate  should 
terminate  and  the  share  and  portion  of  both,  or  the  whole  estate,  should 
^^go  to  and  he  th^  property  and  estate  of  my  grandchildren,  the  chil- 
dren of  my  son  Henry  G.,"  as  expressed  in  the  eighth  item.  Apt 
language  is  used  to  express  his  wisn  and  intent,  that  if  the  devisees 
first  named  shall  both  die  without  leaving  issue,  then  both  should  have 
a  fee  and  share  equally  in  the  farm ;  or,  if  only  one  should  die  leaving 
issae,  then  that  one  should  have  the  fee  for  himself  and  his  heirs; 
but,  as  one  or  both  might,  at  some  time,  die  without  iesue^  he  provided 
for  such  contingency  by  making  the  devise  to  them  subject  to  the  con- 
dition that  whmefiyer  it  should  happen  to  one  of  them  his  share  should 
go  to  the  other ;  and,  whenever  it  should  happen  to  both,  then  the  farm 
and  the  entire  estate  should  j?o  to  and  be  the  estate  of  his  other  grandchil- 
dren, mentioned  in  the  eighth  item  of  the  will.  We  do  not  claim  (as 
the  plaintiffs  counsel  argues)  that  the  will  gave  to  each,  Henry  H.  and 
George  H.,  only  a  mere  life  esta/te^  with  remainder  over  to  the  survivor, 
etc.;  but  we  do  claim  that  they  take  a  contingent  estate  in  fee,  liable 
to  be  reduced  or  cut  down  to  a  life  estate,  whenever  the  contingency 
provided  for  shaU  happen  /  and  that  the  devise  over  to  the  other 
grandchildren,  mentioned  in  the  eighth  item,  and  which  is  thereby  to 
take  effect  on  the  happening  of  such  contingency,  is  valid  as  a  contingent 
limitation  upon  a  fee.  The  appellant's  counsel  ignore  the  conditions 
annexed  to  the  devise,  making  it  subject  to  the  contingency  provided 
for  in  the  eighth  item,  and  assumes  death  to  be  uncertain  or  contingent ; 
whereas,  its  time  only  is  uncertain  One's  condition,  when  he  may 
happen  to  die,  as  "  without  lawful  issue,"  is  uncertain  ;  and  one  having 
an  estate,  the  duration  of  which  depends  upon  his  dying  without  issue, 
has  a  contingent  estate ;  for  upon  the  happening  of  the  contingency 
his  estate  ends,  and  the  death,  mentioned  in  the  provision  creating  suc5i 
estate,  necessarily  refers  to  the  time  of  his  dying  without  issue,  when- 
ever he  may  happen  to  die,  in  the  condition,  or  under  the  circumstances 
expressed. 

This  is  the  plain  reasoning  in  J^elly  v.  Kelly ^  5  Lans.  443,  448 ; 
aflBrmed,  61  N.  Y.  47,  the  case  principally  relied  upon  by  the  plaintiff; 
where,  however,  the  devise  to  the  first  takers  was  not,  in  terms,  made 
subject  to  any  condition  or  contingency.  The  language  was,  "  in  case 
of  the  death  of  either  of  my  said  children,  I  devise  my  whole  estate 
to  the  survivor^  and  in  case  of  the  dea;ih  of  both,  I  devise  all  my 
property  "  to  certain  others.  It  did  not  provide  for  a  death  without 
tssue,  but  for  death  as  the  only  contingency.  Poiteb,  J.,  5  Lans.  447, 
after  saying  it  was  a  plain  devise  of  the  fee,  etc.,  adds :  "  The  testator 
meant  by  '  the  death  of  either  of  my  said  children^^  something  more 
than  is  expressed;  something  has  been  omitted."  .  .  .  "  It  is 
neither  sensible  or  natural  to  construe  this  will  according  to  its  strict 
letter.  It  must  be  asked  —  death,  when."  Again  at  page  448  :  ''  We 
must  presume  the  testator  knew  of  that  law  of  nature  that  his  childreu 
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would  die,  and  that  he  used  these  words  in  view,  either  of  some  time 
when  they  should  die,  which  he  omitted  to  express,  or  of  some  condi- 
tion of  the  devise,  such  as  dyin^  without  issiie  /  or,  as  dying  before 
his  decease.  To  supply  this  omission  is  the  duty  of  the  court.  The 
difficulty  arises  from  the  term  expressing  this  contingency,  viz. :  the 
death  of  one  of  the  children  —  an  event,  of  all  others,  the  most 
certain  and  inevitable ;  but  the  period  of  its  happening  the  most 
uncertain  by  any  human  calculation.  To  satisfy  this  term  then  it  is 
necessary  to  connect  this  death  with  some  circumstance  in  association 
with  which  it  is  contingent.  Such  circumstance  is  naturally  the  time 
of  its  happenino  /  "  and,  as  there  was  no  other  period  to  which  by  proper 
legal  construction  the  word  death  could  refer,  and  there  being  no  con- 
dition of  the  devise  expressed,  such  as  dying  without  issue,  it  neces- 
sarily referred  to  a  death  before  that  of  the  testator. 

Where  the  estate,  intended  to  be  devised  to  the  first  taker,  is  only  a 
life  estate,  he  cannot  have  a  contingent  estate  in  fee,  liable  to  be 
reduced  to  a  life  estate,  for  no  such  estate  is  intended,  and  it  will  be 
seen  that  most  of  the  cases  cited  against  us  are  of  that  class,  and  that 
in  none  of  those  relied  upon  for  the  plaintiff  here  did  the  testator 
intend  to  devise  to  the  first  taker  a  fee,  subject  to  the  contingency  of 
his  dying  vnihout  iss^ie,  and  in  that  event,  to  devise  the  estate  of  the 
one  so  dying  to  others ;  as  will  be  seen  by  reference  to  those  cases  : 

Moore  v.  Lyons,  25  Wend.  119,  the  devise  was  to  Mary^br  life  — 
then  to  her  three  daughters  or  survivors. 

Converse  v.  KeUogg,  7  Barb.  690,  after  sundry  bequests,  the  devise 
was  ot  the  residue  to  his  children,  and  to  the  descendants  of  such  as 
shall  have  died. 

KeUy  v.  Kelly,  5  Lans.  443 ;  affirmed,  61  N.  Y.  47,  the  devise  by 
the  second  clause  was  to  his  two  children,  without  making  it  subject 
to  any  condition  or  contingency ;  and,  by  the  fourth  clause,  that  in 
case  either  should  die,  then  to  the  survivor ;  if  both  should  die,  then 
to  the  testator's  two  nephews  or  survivor;  without  annexing  to  either 
death  referi'ed  to  the  contingency  of  dying  without  issue, 

Livingston  v.  Greene,  52  N.  i .  118,  the  devise  was  to  his  wife  for 
life,  then  to  his  children,  and  should  any  dioleaving  lawful  heirs,  they 
to  take  the  parent's  portion  ;  but  the  court  held,  page  124,  there  was 
no  occasion  to  apply  the  rule  of  Moore  v.  Lyons. 

Embury  v.  Sheldon,  68  N".  Y.  227,  presented  the  same  features  as 
last  above,  Melleb,  J.,  writing  the  opinion,  and  in  Bv^l  v.  Sotithwick, 
70  N.  Y.  686,  referring  to  it  as  not  in  point. 

But,  on  the  other  hand,  in  cases  with  like  features,  and  giving  con- 
struction to  devises  subject  to  like  contingencies  as  here,  the  courts 
have  uniformly  held  that  the  death  referred  to  was  a  dying  without 
issue,  whenever  it  should  happen.  The  distinction  between  the  two 
classes  of  cases  is  aptly  and  most  forcibly  put  by  Mr.  Justice  Gray,  in 
the  recent  case  of  Britton  v.  Thornton,  112  U.  S.  626,  532-3, 
where  the  devise  was  to  Eliza  Ann  Thornton ;  provided,  that  should 
she  die  in  hei  minority  and  without  lawful  issue  then  living,  the  land 
devised  should  revert  and  become  a  part  of  the  residue  of  the  testator's 
estate ;  and,  where  it  was  claimed  that  in  the  proviso  the  testator  was 
Vol.  n.— 5fl 
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contemplatiDg  and  providing  for  the  death  of  Eliza  Ann  in  his  own  lif^ 
time—^p.  531 ;  but  the  court  held,  that  she  took  an  estate  in  fee,  de- 
feasible by  an  executory  devise  over;  that  the  estate  devised  to  her  was 
not  an  estate  for  life  merely,  but  was  an  estate  in  fee,  as  was  apparent 
from  the  charge  imposed  upon  her  personally  to  pay  an  annuity  out  of 
the  rents,  and  from  the  devise  over  in  the  contingency  of  her  dyinff 
under  age  and  without  issue,  thereby  implying  that  her  estate  w(ruM 
not  he  terminated  hg  her  death  after  coming  of  age  or  lea/ving  issue. 
Also  heldy  that,  upon  her  death  under  age  and  without  issue,  her  estate 
in  fee  was  defeated  by  the  executory  devise  over.  The  learned  justice 
adds :  "  When  indeed  a  devise  is  made  to  one  person  in  fee,  and  '  in 
case  of  his  death '  to  another  in  fee,  the  absurdity  of  speaking  of  the  one 
event,  which  is  sure  to  occur  to  all  living,  as  uncertam  aud  contingent, 
has  led  the  courts  to  interpret  the  devise  over  as  referring  only  to  death 
in  the  testator's  life-time.  Citing  cases.  J3ut  where  the  death  of  the 
first  taker  is  coupled  with  other  circumstances^  which  may  or  may  not 
ever  taheplace^  <^9^foT  instance^  dea/th  under  age^  or  without  children^ 
the  devise  over,  unless  controlled  by  other  provisions  of  the  will,  takes 
effect  according  to  the  ordinary  and  literal  meaning  of  the  words,  upon 
dearth  under  tlie  circumstances  indicated^  at  any  tim^y  whether  bejore 
or  after  the  death  of  the  testator, ^^ 

In  3  Jarm.  Wills,  590,  ed.  1881,  5th  Am.  from  4th  Lond.  ed.,  after 
reviewing  the  various  English  decisions  on  this  subject,  the  author  says, 
that  *'  where  the  gift  to  survivors  is  to  take  effect  upon  a  contingenct/j 
none  of  the  reasoning,  upon  which  it  was  held  to  refer  to  survivors  at 
the  death  of  the  testator,  applies.  .  .  .  The  only  question,  there- 
fore, in  such  a  case  is,  whether  the  gift  was  meant  to  extend  to  survivors 
indefinitely;  i.  ^.,  whenever  the  contingency  should  havpenP 

In  BuelY,  Southvncky  70  JS.  Y.  581,  the  testator  devised  the  real 
estate  in  question  to  his  son  Charles,  "  sulject  to  the  conditions  and  con- 
tingencies hereinafter  mentioned;  "  and,  after  various  devises  to  others, 
the  will  declared  that  the  devises  to  Charles^  Julia  and  William  were 
made  subject  to  the  condition  that  the  devise  to  each  was  made  and 
given  to  each  and  his  or  her  direct  lineal  descendants,  should  they  have 
any,  in  fee ;  but,  in  case  either  should  die,  leaving  no  children,  etc.,  then 
he  devised  the  devises  which  belonged  to  him,  her  or  them  to  the  chil- 
dren of  the  survivor  or  survivors  of  them.  All  three  survived  the 
testator,  and  Charles  died  leaving  no  child.  Eeld^  that  Charles  took  a 
contingent  estate  in  fee,  which  was  reduced  to  a  life  estate  on  his  death 
without  children;  that  his  estate  terminated  upon  his  death,  and  the 
title  thereto  passed  to  the  children  of  the  survivors.  There  the  authori- 
ties relied  upon  here  for  the  plaintiff  were  cited  to  sustain  the  position, 
that  the  death  and  survivorship,  referred  to  in  the  condition,  had  refer- 
ence to  a  period  anterior  to  the  testator's  death,  and  that  the  first 
devisees  took  an  absolute  fee;  but  the  court  held  that  those  authorities 
were  not  in  point,  page  585. 

The  appellants  there  claimed  the  construction  to  be,  that  if  Charles 
should  aie  in  the  life-tim£  of  the  testator,  without  children,  then  the 
children  of  the  survivors  were  to  take ;  but  if  Charles  survived  the 
testator,  he  took  an  absolute  fee.     But  the  referee  held  that  the  cases 
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cited  to  sustain  the  position  did  not  apply,  as  the  terms  of  the  will 
showed  a  contrary  inteut  See  cases  Ct.  of  App.,  in  1877,  vol.  553, 
No,  7,  p.  46. 

In  Baifies  v.  Hathaway^  66  Barb.  452,  the  testator  devised  his  farm 
to  his  wife  for  life ;  on  her  death,  to  his  son  Charles,  and,  if  he  ahovM 
die  withoxtt  lawful  isatte^  it  was  devised  to  certain  grandchildren  of 
the  testator.  The  court,  Mcllin,  P.  J.,  held  that  the  will  gave  the 
farm  to  Charles,  subject  to  the  life  estate  of  the  wife ;  "  but  the  estate 
thus  granted  was  a  fee,  8vhjec%  however^  to  he  reduced  to  a  life  estate^ 
in  the  event  of  his  dying  without  l^^wful  issite^     Page  455. 

In  Hennessey  v.  PaUerson^  85  N.  Y.  92, 101,  etc.,  the  language  of 
the  devise  was  :  *'  Should  my  daughter  Margaret  die  without  leaving 
any  issue  the  said  property  shall  be  left  to  my  nephew,  John  Foley  ;  ^ 
it  was  held  that  Jonn  Foley  became  vested  with  a  contingent  estate  in 
fee  on  the  death  of  the  testator,  and  on  the  death  of  Margaret,  with- 
out issue,  John  Foley's  heirs  took  the  fee.  Judge  Finoe  said  :  "  The 
argument  is,  that  the  word  *  should '  implies  a  contingency  ;  and  the 
expression, '  should  she  die,'  standing  alone,  is  inaccurate,  since  death 
at  some  time  is  certain  and  inevitable.  Therefore,  it  is  said,  the  eon^ 
tingency  referred  to  must  be  that  of  time  ;  death  before  Foley.  This 
construction  utterly  overlooks  the  real  contingency  named  in  the  will, 
and  substitutes,  or,  rather,  adds  one  not  there  at  all.  The  continsjency 
named  by  the  testator  was,  should  she  die  without  issue  living  at  her 
death.  That  was  the  uncertainty  to  which  he  referred,  and  for  which 
he  meant  to  provide."  Again,  at  page  103,  "  John  Foley  had  some- 
thing more  tnan  a  mere  possibility  of  acquiring  an  estate ;  he  had  the 
fixed,  absolute  right  to  have  the  estate  if  the  contingency  occurred. 
That  right  was  conferred  by  the  will,  and  vested  in  him  at  the  instant 
of  the  testator's  death.  He  held  it  as  a  vested  right,  but  such  a  right 
as  the  contingent  and  imcertain  character  of  tlie  oevise  created." 

See  Foley  v.  Foley^  17  Hun,  236,  238,  under  the  same  will,  where 
the  court  say  :  "  The  testator's  plain  intention  was,  to  give  the  fee  to- 
his  nephew,  unless  there  were  children  of  his  daughter  living  at  her 
death.  That  was  a  subsequent  event  which  might  defeat  his  estate, 
but  unless  this  happened  the  ultimate  fee  was  in  him." 

In  Kelso  v.  Lcmllard,  8  Daly,  300,  302 ;  affirmed,  85  N.  Y.  177, 
the  court,  in  referring  to  the  class  of  cases  relied  upon  here  for  this 
plaintiff,  said :  "  An  examination  of  these  cases  will  show  that  the 
question  of  survivorship  was  determined  to  relate  to  the  death  of  the 
testator,  rather  than  to  tne  termination  of  the  intermediate  estate,  because 
the  latter  construction  would  defeat  the  object  which  the  testator  mani- 
festly intended  to  accomplish  by  his  will."  In  this  court  —  85  N.  Y. 
181-82  —  Judge  Miller,  referring  to  the  same  cases,  said  :  The  con- 
struction there  given  was  because  ''  any  different  one  would  defeat  the 
object  of  the  testator,  and  they  simply  hold  that  the  words  of  survivor- 
ship refer  to  the  death  of  the  testator  unless  a  contrary  intention  was 
manifested  ;  "  and  that  in  the  case  at  bar  the  language  was  different, 
and,  from  the  circumstances,  a  different  intention  was  manifest. 

In  Sherman  v.  Shermcm^  3  Barb.  385,  the  testator  devised  real  estate 
to  his  son  Humphrey  and  his  heirs  forever ;  provided  that  if  Humphrey 
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should  die  without  child  or  children,  then  it  should  go  to  testator's 
grandchildren.  On  testator's  death,  in  1831,  Humphrey  took  possession, 
and,  in  1846,  died  without  issue.  Held^  that  he  did  not  take  an  abso- 
lute fee,  but  that  the  limitation  over  to  the  grandchildren,  in  case  he 
should  die  without  issue,  was  valid,  and  the  grandchild  recovered  ; 
although  the  rule  now  claimed  for  this  plaintin  had  then  long  been 
settled,  for  cases  to  which  it  applies,  in  Moore  v.  Lyons^  25  Wend.  119. 

In  Dumond  v.  Stringham^  26  Barb.  105,  the  court  say,  pages  111-12 : 
*'  The  limitation  was  if  any  of  the  children  should  die  witkout  lo/wful 
issue  the  part  willed  to  them  should  be  divided  between  the  surviving 
children,"  etc.,  and  then  add  :  "  It  is,  I  think,  apparent  that  the  words 
*  should  die  without  lawful  issue,'  refer  to  the  time  of  the  death  of  the 
deceased  child  of  the  testator ;  and  the  words  *  surviving  heirs '  have 
reference  to  the  same  period  ;  "  and  Welles,  J.,  pages  114-15,  says  that 
by  force  of  this  clause,  Herman  took  a  condttioncd  fee^  depending 
upon  his  leaving  lawful  issue  at  the  time  of  his  death,  and  if  he  should 
die  without  issue  the  condition  would  fail,  and  the  limitation  over  to 
the  testator's  surviving  heirs  would  be  eflfectnal.     See  also  pages  416-17. 

In  Vanderzee  v.  Shngerland^  abstract  in  19  N.  Y.  Weekly  Dig.  107 ;  in 
memoranda,  31  Hun,  535,  the  testator  devised  all  his  property  to  his  son 
Cornelius,  "  subject  to  the  proviso  hereinafter  contained."  Then,  after 
making  other  provisions  and  giving  several  legacies  to  others,  to  be 
paid  by  Cornelius,  the  tenth  clause  provided,  "  that  if  my  son  C.  dies 
without  issue  then  the  estate  herein  devised  to  him  shall  go  to  my 
grandchildren  (naming  them)  share  and  share  alike,"  etc.  C.  outlived 
flie  testator  thirty-six  years  and  then  died  without  issue.  Held^  that 
the  estate  devised  to  Cf.  was  a  conditional  fee  and  that  he  having  died 
without  issue  the  estate  passed  to  the  grandchildren.  It  was  claimed 
there  that  the  devise  to  the  grandchildren  was  only  intended  to  take 
effect  in  case  of  the  death  of  C.  in  the  testator's  life-time  and  his  so 
dying  without  issue  ;  but  that  the  court  say  "  that  if  such  had  been  the 
intention  it  would  have  been  both  easy  and  natural  to  have  used 
language  clearly  expressive  of  that  idea.  He  would  naturally  have  said 
in  his  will :  '  In  case  C.  dies  before  I  do  and  leaves  no  issue,  I  devise 
my  estate  to  my  grandchildren.'  He  would  have  been  far  more  likely 
to  have  used  this  plain  language  than  that  found  in  the  will  and  whicn 
expresses,  as  we  think,  a  very  different  intention."  And  cite  Buel  v. 
Southwick,  70  N.  ^  Y.  581. 

In  re  Application  of  the  N.  3^.,  Z.  cfe  W.  R  H.  Co.  to  acquire  lands 
of^  Minna  Van  Zandt,  18  N.  Y.  Weekly  Dig.  211, 4th  Dept.,  the  testa- 
trix devised  all  her  property  to  her  daughter  Minna,  subject  to  the 
payment  of  certain  legacies ;  and,  by  a  subsequent  clause,  provided  that 
in  case  the  daughter  should  die  without  issue  the  property  should  be 
enjoyed  by  the  husband  and  sister  of  the  testatrix,  and,  after  their 
death,  to  be  divided  among  her  brothers.  Held^  that  Minna  did  not 
take  an  absolute  but  only  a  conditional  fee.  The  court  say :  "  There 
was  only  a  conditional  fee  in  Minna  upon  which  there  is  a  valid  execu- 
tory devise  over  upon  the  failure  of  the  condition.  If  she  shall  die 
without  leaving  issue  her  surviving  the  land  must  pass,  according  to 
the  terms  of  the  will,  to  the  persons  next  entitled  by  the  terms  of   the 
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will.  We  think  the  words  carry inff  the  lands  over  in  the  event  of  the 
death  of  Minna  withoat  issue  are  clear  and  express,  and  should  receive 
eflfect.  They  cut  down  the  estate,  which  otherwise  would  be  given  to 
her.  Construing  all  the  language  found  in  the  will,  it  is  evident  the 
testatrix  did  not  intend  to  devise  a  fee  absolute  to  her  daughter.  See 
Wilson  V.  Wilson,  32  Barb.  328-9. 

In  Benny  v.  KetteU,  decided  in  May,  1883  —  29  Alb.  L.  J.  57  — 
the  testator  gave  property  in  trust  during  life  of  two  persons  named, 
and  directed  that  after  the  death  of  the  survivor  of  them  the  trustee 
should  pay  over  "  all  the  residue  of  said  trust  fund  in  equal  portions 
to  my  surviving  nephews  and  nieces."  Seld^  that  the  word  ^*  surviv- 
ing" related  to  a  future  time  when  the  trust  fund  was  to  be  distributed, 
ana  not  to  the  time  of  the  testator's  death. 

In  HurUmrt  v.  Emerson^  16  Mass.  241,  the  devise  was  to  A.  and 
his  heirs  and  assigns ;  but  in  case  A.  should  leave  no  male  issue,  then 
one  moiety  to  be  equally  among  A.'s  children,  and  the  other  among 
the  surviving  children  of  the  testator.  Held,  that  A.  took  an  estate 
in  tail  male,  and  that  the  surviving  children  were  such  as  survived  A. 
See,  also,  Hawley  v.  Northampton^  8  Mass.  3,  37. 

Where,  after  a  devise  or  bequest  in  language  denoting  an  absolute 
gift  of  the  whole  estate  in  fee,  there  is,  in  a  subsequent  part  of  the 
same  will,  a  limitation  over  in  the  event  of  the  tirst  devisee  dying 
wnder  age  amd  without  issue,  the  gifts  are  not  repugnant  to  each  other, 
but  the  latter  is  a  valid  executory  gift.  Norris  v.  Beyea,  13  N.  Y. 
273,  284-5. 

Second.  The  actual  intention  of  the  testator,  as  derived  from  a  con- 
sideration of  all  the  provisions  of  the  will,  is  the  first  and  great  object 
of  inquiry;  and,  when  thus  discovered,  must. control,  if  not  inconsis- 
tent with  the  law.  To  this  technical  rules  are,  to  a  certain  extent,  made 
subservient.  Wager  v.  Wager,  96  N.  Y.  167-8 ;  Eelso  v.  LoriUa/rdy 
85  id.  181  ;  Hoppock  v.  Tucker,  59  id.  208-9  ;  Smith  v.  BeU,  6  Pet. 
68. 

Third.  The  rule  referred  to,  for  the  plaintiff,  that  what  imported  a 
life  estate  was  formerly  enlarged  to  2Lfee  by  subjecting  the  devisee  to  per- 
sonal pecuniary  burthens,  etc.,  does  not  appljr  here,  as  the  "  language 
defining  the  estate  is  explicit  and  without  ambiguity."  Opinion  below, 
fols.  160-166.  And  besides,  the  authorities  cited  to  sustain  such  a 
nde  will  show  that  those  were  devises  without  words  of  perpetuity^ 
and  the  struggle  was  to  ascertain  whether,  notwithstanding  sucn  omis- 
sion, they  did  not  give  a  fee  instead  of  a  mere  life  estate.  Although 
the  will  in  question  devised  a  contingent  estate  in  fee,  it  was,  neverthe- 
less, a  fee,  as  distinguished  from  a  life  estate,  but  liable  to  be  reduced 
by  the  happening  oi  the  contingencv.  That  rule,  however,  even  where 
it  applied,  and  where,  by  its  aid,  the  fee  was  so  established,  did  not 
prevent  a  contingent  limitation  over,  on  the  devisee's  dying  without 
issue,  from  taking  eflfect,  in  that  event,  as  will  be  seen  by  the  cases 
cited,  es|)ecially  Beard  v.  Horton,  1  Den.  165,  167.  See,  also,  Jackson 
Y.  Merrill,  6  Johns.  185, 193,  where  the  contingent  remainder  over  was 
leld  valid. 

In  Yamderzee  v.  SlvngerUmd,  supra^  19  Week.  Dig.  107,  it  was 
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claimed  that  the  estate  devised  to  Cornelius,  the  first  taker,  became 
enlarged  to  an  absolute  fee,  by  reason  of  the  charge  of  payment  of  the 
legacies ;  but  hddj  "  that  that  nile  was  never  applicable  to  cases  where 
there  were  clear  words  of  limitation  to  the  estate  devised,  and  was 
never  resorted  to  where  the  intent  of  the  testator  was  manifest.  12 
Wend.  83 ;  17  id.  393 ;  7  N.  Y.  163.  On  the  contrary,  that  rule  was 
resorted  to  profes3edly  and  could  only  be  legitimately  resorted  to  to  aid 
in  the  discovery  of  the  intention  of  the  testator."     4  Trans.  App.  485. 

Again,  by  this  will,  the  legacies,  burthens,  etc.,  imposed  were  expressly 
charged  on  thefa/rm  —  3  Seld.  163, 165-6 ;  and  the  testator  bequeathed 
all  his  personal  property  to  these  parties.     7  N.  Y.  163,  165-6. 

Fourth.  By  our  construction  there  is  no  ill^al  suspension  of  the 
power  of  alienation.  On  the  death  of  the  testator,  not  only  a  contingent 
estate  in  fee  vested  in  the  devisees,  Henry  H.  and  George  H.,  although 
liable  to  be  reduced  to  a  life  estate ;  but  the  contingent  interest  of  the 
other  grandchildren,  living  at  that  time,  and  to  whom  was  devised  the 
ultimate  fee  on  the  happening  of  the  contingency,  also  vested  in  them 
at  the  same  time.  See  cases  above  cited,  under  Point  First,  and  espe- 
cially DuBois  V.  Rayy  35  N.  Y.  162-3, 167-8,  171, 175-6  ;  McArthur 
V.  ScoU,  113  U.  S.  380;  Hennessey  v.  PaUeraon,  85  N.  Y.  92,  101, 
103-105 ;  Bud  v.  Southwick,  70  id.  581,  586 ;  Kelso  v.  LoriUard,  86 
id.  182, 184 ;  Doubleday  v.  Newton,  27  Barb.  432-434. 

As  was  said  in  Ilennessy  v,  Patterson,  suwa,  page  103,  they  "  had 
the  fixed,  absolute  right  to  have  the  estate,  if  the  contingency  occurred. 
That  right  was  conferred  by  the  will  of  the  testator,  and  vested  in 
them  at  the  instant  of  the  tatter's  death."  They  and  the  first  takers 
could,  at  any  time  after  the  testator's  death,  unite  and  convey  an  abso- 
lute fee. 

Miller,  J.  The  question  to  be  determined  in  this  action  depends 
upon  the  construction  to  be  placed  upon  certain  provisions  in  the  last 
will  and  testament  of  George  H.  Nellis,  deceased,  under  which  both 
the  plaintifi  and  the  defendant  derive  title. 

The  testator  by  his  will  gave  to  his  two  grandsons,  Henry  H.  Nellis 
and  George  H.  Nellis,  plaintiff  and  defendant  herein,  the  real  estate 
described  in  the  complaint  as  hereinafter  stated.  The  third  clause  of 
the  will  provides  as  follows:  "I  will  and  devise  to  my  grandsons 
Henry  H.  Nellis  and  George  H.  Nellis,  the  sons  of  my  son  Henry  G. 
Nellia,  jointly  and  in  equal  proportions,  my  homestead  farm  upon 
which  I  now  live,  which  1  received  from  my  father,  together  with  the 
farm  I  purchased  of  Frederick  Young,  commonly  callea  the  Frederick 
Young  farm,  both  farms  lying  mostly  in  the  town  of  Minden,  and 
within  the  county  of  Montgomery,  being  about  two  hundred  acres  of 
land,  subject  to  the  provisions  hereinafter  made  and  the  bequests.'' 
The  testator  also  bequeathed  to  these  same  grandsons  all  the  personal 
property  of  which  he  inight  die  seized,  except  as  thereafter  mentioned, 
m  equal  proportions.  BLe  also  devised  and  bequeathed,  by  the  tifth 
clause  of  his  will,  to  his  son,  Henry  G.  Nellis,  and  his  wiie  the  right 
and  privilege  to  the  occupancy  of  the  west  portion  of  the  dwellii»g- 
house  in  common  with  his  grandsons,  the  parties  hereto,  and  provided 
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that  the  former  should  be  clothed  and  maintained  dming  their  natural 
lives  and  fnrnished  with  medical  aid,  care  and  attendance  in  sickness 
and  old  age  at  the  expense  of  said  two  grandsons  equally,  and  then 
provided  as  follows :  "  AH  of  which  I  order  in  consideration  of  the  de- 
vises and  bequests  to  them  hereinbefore  made,  and  all  which  mainte- 
nance and  support  I  make  a  charge  upon  my  said  real  estate."  lie 
also  declared  m  the  same  clause  that  threef  daughters  of  his  son,  Henry 
G.,  should  live  upon  the  homestead  with  their  parents  and  be  sup- 

Eorted  in  the  same  manner  while  they  remained  in  the  family  and  to 
ave  the  exclusive  right  to  have  a  certain  designated  room  in  the  house. 
He  also  ^ve  to  each  of  said  granddaughters  a  cow,  to  bo  furnished 
them  by  his  grandsons,  Henry  H.  and  (teorge  H.,  and  to  his  grandson, 
John  V .  C.  Nellis,  $200,  and  his  five  granddaaghters,  children  of  his 
son  Henry  G.,  $100  each,  to  bepaid  within  fiveyears  after  his  decease 
by  his  said  grandsons,  Henry  H.  and  George  H.,  and  to  be  made  a 
cnarge  upon  his  real  estate  therein  devised.  The  eighth  clause  of  the 
will  provides  as  follows :  ''  My  will  expressly  is,  and  so  I  devise  and 
bequeath,  that  in  case  my  said  grandsons,  Henry  H.  and  George  H., 
shall  die  without  lawful  issue,  their  share  and  portion  of  my  said  estate 
herein  in  this  will  given  to  them,  shall  go  to  and  be  the  property  and 
estate  of  my  grandchildren,  the  children  of  ray  son,  Henry  G.,  in  equal 
proportions.  My  will  is,  that  in  case  both  of  said  grandsons  shall  die, 
then  his  portion  shall  go,  as  in  this  section  first  stated.  And  my  will 
is,  and  so  I  do  devise,  tliat  in  case  either  of  said  grandsons  shall  die 
without  lawful  issue,  the  survivor  shall  take  the  share  and  portion  of 
the  one  dying,  subject  to  the  legacies  and  bequests  and  cliarges  upon 
him  and  to  the  estate  devised  to  him."  Subsequently,  by  a  codicil  to 
his  will,  the  testator  bequeaths  to  Catharine,  wife  of  his  son,  Henry  G., 
$200,  to  be  paid  out  of  his  estate  by  his  said  grandsons,  Henry  H.  and 
George  H.,  equally  and  makes  it  a  charge  on  his  real  estate. 

It  will  be  seen  from  a  perusal  of  the  provisions  of  the  will  ciced,  that 
the  testator  imposed  upon  the  estate  devised  to  his  two  grandsons, 
Henry  H.  and  George  H.,  various  conditions  and  the  payment  of 
several  l^acies  which  were  made  a  charge  upon  the  same,  and  that  the 
grandsons  took  the  estate  subject  to  these  burdens. 

The  question  to  be  decided  is,  whether  the  devise  of  the  real  estate 
to  his  two  grandsons  was  a  devise  in  fee  subject  to  the  conditions  and 
legacies  contained  in  the  will,  or  whether  it  contained  a  contingent  es- 
tate in  fee  liable  to  be  reduced  to  a  life  estate  as  to  each  of  them  in  case 
he  should  die  without  lawful  issue,  the  survivor  to  take  the  whole  upon 
the  same  condition  and  liable  to  be  reduced  in  the  same  manner. 

By  the  lle\nsed  Statutes  —  1  R.  IS.  722,  §  3  — estates  tail  were  abol- 
ished and  were  declared  to  be  thereafter  a  fee-simple,  and,  unless  a 
valid  remainder  was  limited  thereon,  became  a  fee-simple  absolute. 
Where  a  remainder  was  limited  by  an  estate  in  fee-tail,  the  statute  de- 
clared that  it  should  be  valid  as  a  contingent  limitation  upon  a  fee  and 
vest  upon  the  death  of  the  first  taker  witnout  issue.     1  It.  S.,  §  4. 

Under  these  provisions,  iinlfss  an  estate  in  fee  was  created  by  the 
will,  the  devise  in  question,  which  depended  upon  certain  contingencies 
and  conditions,  contained  a  contingent  limitation.     The  third  clause  of 
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the  testator's  will  devised  the  real  estate  therein  mentioned  subject  to 
the  provisions  subsequently  made.  These  provisions  embraced  the 
legacies  afterward  bequeathed  and  vaHous  other  burdens  upon  the  real 
estate  which  were  imposed  as  a  condition  of  the  devise  to  the  two  grand- 
sons of  the  testator  named  in  the  will  and  the  codicil  as  hereinbefore 
stated.  The  said  devise  was  not  absolute  on  its  face,  but  was  specially 
qualified  by  the  eighth  clause  of  the  will,  which  is  made  a  condition  and 
an  integral  part  of  the  devise.  Its  effect  was  dependent  upon  and 
limited  by  tne  terms  imposed  by  the  last  clause  mentioned,  which 
must  be  regarded  and  considered  in  connection  with  the  third  clause. 
The  two  must  be  taken  together  as  constituting  a  single  disposition  of 
the  testator's  estate  under  the  devise  in  question.  Being  thus  considered 
it  would  seem  to  be  quite  evident  that  tne  testator  dia  not  intend  that 
either  of  the  devisees  should  become  vested  with  the  estate  in  fee  under 
the  devise  in  case  the  other  should  die  without  lawful  issue.  He  ex- 
pressly provided  that  if  both  of  them  should  die  without  lawful  issue^ 
the  estate  devised  should  go  to  his  grandsons,  the  children  of  his  son^ 
Henrv  G.,  in  equal  proportions.  If  one  should  die  without  lawful  issue 
then  his  portion  was  to  go  to  the  survivor,  and  if  the  survivor  died 
in  like  circumstances,  then  his  portion,  which  included  the  share  of 
both,  would  pass  to  his  said  grandsons.  Such  was  the  plain  intent  of 
the  testator.  If  either  of  the  devisees  died  leaving  issue,  such  issue  took 
his  share ;  if  without  issue  it  passed  to  the  survivor,  who  took  the  whole ; 
and  upon  his  death  it  went  to  his  heirs,  if  any ;  if  not,  to  the  grand- 
children referred  to  in  the  eighth  clause  of  the  will. 

It  thus  follows  that  Henry  H.  and  George  H.,  named  in  the  devise, 
took  a  contingent  estate  in  fee,  which  was  liable  to  be  reduced  to  a  life 
estate  whenever  the  contingency  named  in  the  will  should  happen,  and 
that  thereupon  the  devise  to  the  grandchildren  named  in  the  will, 
which  is  to  take  effect  upon  the  happening  of  the  contingency  mentioned, 
is  valid  as  a  contingent  limitation  upon  a  fee. 

According  to  a  well-settled  rule  the  will  speaks  from  the  time  of  the 
death  of  the  testator,  and  it  is  evident,  we  think,  that  it  was  not  the  in- 
tention of  the  testator  that  the  provision  in  the  eighth  clause,  as  to 
Henry  H.  and  George  H.  dying  without  lawful  issue,  referred  to  either 
or  both  of  them  dying  prior  to  his  decease,  but  it  related  to  their  death 
which  might  occur  after  the  testator* 8.  He  intended  by  his  will  to  say 
that  if  their  death  occurred  as  provided,  after  his  decease,  that  the 
estate  devised  to  said  two  grandchildren  should  become  the  propertv  of 
the  other  grandchildren  named  in  the  eighth  clause. .  The  case  of  Bitel 
V.  iSouthwick^  70  N.  Y.  581,  is  directly  in  point  and  disposes,  we 
think,  of  the  question  considered.  The  testator  in  that  case,  by  his 
will,  devised  certain  real  estate  to  each  of  his  three  children,  respect- 
ively, '*  and  his,  her,  or  their  direct  lineal  descendants,  should  he,  she 
or  they  have  any,  in  fee-simple  absolutely,"  subject  to  the  conditions 
and  contingencies  that  "in  the  event  that  either  .  .  .  shall  die, 
leaving  no  children  or  descendants  of  any  children,  then  and  in  such 
case  "  the  devise  to  the  one  so  dying  to  go  "  to  the  children  of  the  sui^ 
vivors  or  survivor  .  .  .  equally,  share  and  share  alike,  tiie  lineal 
descendants,  if  any,  of  such  of  my  said  three  children      ...      as 
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may  then  be  deceased,  to  be  entitled  to  the  same  share  which  the  child 
or  children  so  deceased  would  have  been  entitled  to  if  living."  The 
testator  died  leaving  the  said  three  children  him  surviving.  C,  one 
of  the  children,  thereafter  died  without  having  had  a  child  bom  to  him. 
Uddj  that  the  death  referred  to,  was  not  a  death  duriug  the  life-time 
of  the  testator ;  that  the  devise  to  C.  gave  him  a  contingent  estate  in 
fee,  subject  to  be,  and  which  was,  reduced  to  a  life  estate  by  his  death 
without  children,  or  the  descendants  of  any  children. 

It  is  apparent  that  no  distinction  exists  between  the  case  cited  and 
the  one  at  bar,  which  authorizes  a  disregard  of  the  rule  laid  do>;^n.  It 
is  not  clear  in  the  case  cited  that  the  will  showed,  any  more  distinctly 
than  in  the  ^^resent  case,  an  intention  to  refer  to  a  death  after  the  decease 
of  the  testator.  It  is  true  that  here  the  devise  to  Henry  H.  and  George 
H.  was  chargeable  with  legacies  and  other  burdens,  but  that  fact  does 
not  alter  the  application  of  the  nile  where  express  provision  is  made 
that  the  devise  shall  depend  upon  a  subsequent  provision  in  the  will. 
In  the  latter  case  such  provision  is  controlling,  and  the  devisee  takes 
subject  to  all  the  conditions  which  are  provided  for.  Nor  does  it  alter 
the  case  because  the  devise  is  not  to  the  lineal  descendants,  should  they 
have  any  in  fee-simple  absolute,  as  was  the  fact  in  the  case  citea. 
The  designation  of  the  grandchildren  as  such,  upon  the  decease  of  the 
first  two  devisees,  was  quite  as  specific  as  if  lineal  descendants  had  been 
referred  to,  and  it  was  suflEicient  that  the  devisees  intended  were  directly 
pointed  out.  The  intention  here,  is  quite  as  manifest  as  in  £tiel  v. 
Sottthvricky  supra^  as  to  who  should  take  upon  the  happening  of 
the  contingency  named.  The  use  of  the  words  "provisions  and 
bequests  "  instead  of  the  words  "  condition  and  contingency,"  makes 
no  such  distinction  between  the  two  cases  as  authorizes  a  holding  that 
they  are  not  analogous. 

The  language  is  clearly  comprehensive  in  both  cases,  and  the  former 
inclndes  the  condition  and  contingency  referred  to  in  the  latter.  See, 
also,  Shenncm  v.  Sherman^  3  Barb.  385  ;  Dumond  v.  Siringham,  26 
id.  105.  The  authorities  in  reference  to  the  construction  of  devises 
which  are  subject  to  contingencies  and  conditions  embracing  the  same 
general  characteristics  as  the  ones  contained  in  the  testator's  will,  uni- 
formly hold  that  the  death  referred  to,  is  a  dying  without  issue  when- 
ever it  shall  happen. 

Nnmerous  cases  are  cited  by  the  appellant's  counsel  to  sustain  a 
position 'adverse  to  the  views  already  expressed,  but  they  are  all  clearly 
distinguishable  from  the  case  at  bar  as  is  manifest  by  an  examination 
of  the  same.  It  will  be  well  to  refer  to  some  of  the  leading  decisions 
which  are  relied  upon.  In  Livingston  v.  Greene^  52  N.  i .  118,  the 
devise  in  the  will,  which  was  the  subject  of  discussion,  was  not  made 
subject  to  any  provision  or  any  condition  contained  in  the  same,  and 
hence  the  case  is  not  analogous.  The  devise  was  to  testator's  wife  for 
life,  then  to  his  children,  and  should  any  of  them  die  leaving  lawful 
heirs,  they  to  take  the  parent's  portion.  It  was  decided  there  was  no 
occasion  to  apply  the  rule  laid  down  in  Moore  v.  Lyona^  25  Wend.  119. 
Embury  v.  Shetdon^  68  N.  T.  227,  was  somewhat  similar  in  its  features 
to  the  case  last  cited,  and  the  question  involved  was  as  to  the  inten- 
VoL.  n.— 67 
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tion  of  the  testator  nnder  all  the  drcamstances  presented.  Both  these 
cases  are  cited  in  Bud  v.  SoutJi/wich^  9v/pra^  and  referred  to  as  not 
being  in  point.  They,  therefore,  have  no  appreciation  in  the  case  at 
bar.  In  Kdly  v.  KdLy,  6  Lans.  443;  affirmed,  61  N".  Y.  47,  the 
devise  was  not  subject  to  any  contingency,  and  the  question  there  was 
also  as  to  the  intention  of  tne  testator  in  view  of  a  peculiar  state  of 
facts  which  are  not  in  any  waj  analogous  to  the  present  case.  Some 
other  cases  are  cited,  but  none  of  them  present  the  features  which  dis- 
tinctly mark  the  case  under  consideration. 

In  view  of  the  decisions  of  this  court  already  cited,  the  question  we 
have  discussed  must  be  considered  as  distinctly  settled  and  disposed  of 
adversely  to  the  appellant's  contention. 

The  appellant's  counsel  claims  that  the  devise  having  imposed  upon 
the  devisees,  and  they  having  accepted  therewith  a  personal  liability 
to  pay  such  legacies,  and  having  paid  them,  in  consequence  of  their 
doing  so,  they  took  a  fee  in  the  rand  devised,  even  though  they  would 
otherwise  have  taken  only  a  life  estate,  and  cites  numerous  authorities 
to  sustain  this  position.  The  cases  referred  to  have  no  application 
when  the  language  devising  the  estate  is  explicit  and  without  ambiguity. 
Where  the  will  gives  one  estate  less  than  a  fee,  it  is  a  good  considera- 
tion for  charging  the  devisee  personally  with  the  payment  of  the 
legacies  if  he  accepts  the  devise.  Such  payment,  however,  will  not 
enlarge  the  estate  to  an  absolute  fee  when  it  is  apparent  that  there  was 
no  intention  to  devise  such  estate.  In  Mesick  v.  N^ew^  7  N.  Y.  lt)3, 
it  was  held  that  in  order  to  enlarge  a  devise  without  words  of  inherit- 
ance into  a  fee  by  implication  by  a  legacy  chai^d  upon  the  devise,  it 
was  necessary  that  the  payment  of  the  legacy  should  be  imposed  upon 
the  devisee  as  a  personal  duty  in  respect  to  the  devise,  and  the  devisee 
took  an  estate  for  life  only. 

In  the  case  cited  the  will  went  into  effect  in  1802,  and  devised  the 
lands  without  words  of  inheritance,  and  legacies  were  given,  to  be  paid 
out  of  the  real  estate.  The  correct  rule  is  laid  down  in  the  opinion  by 
KuGGi^ES,  Ch.  J.,  where  it  is  said  :  "  Where  a  direction  to  pay  a  gross 
sum  is  imposed  on  a  devisee  to  whom  land  is  devised  indefinitely  with- 
out words  of  inheritance,  he  takes  a  fee  because,  unless  the  devisee 
were  to  take  a  fee,  he  might  in  the  event  be  a  loser  by  the  devise,  since 
he  may  die  before  he  has  reimbursed  liimselt  the  amount  of  the  charge. 
But  where  the  charge  is  upon  the  land  simply,  it  docs  not  enlarge  the 
devisee's  estate.  In  such  case  the  incumbrance  attaches  into  whatso- 
ever hands  the  lands  may  fall,  and  no  ground  exists  for  enlarging  the 
estate.  A  charge  on  the  land,  as  distinguished  from  a  charge  on  the 
person,  would  not  entitle  the  devisee  to  a  fee.  So,  if  a  charge  of  a 
sum  of  money  be  in  a  distinct  clause,  without  any  direction,  express 
or  by  construction,  that  the  devisee  is  to  be  personally  liable  to  pay  the 
charge,  a  gift  of  the  fee  will  not  be  implied."  This  case  is  strikingly 
analogous  to  the  one  at  bar,  and  in  both  cases  tlie  charge  is  upon  the 
land,  and  therefore  the  estate  did  not  become  enlarged  by  implication 
so  as  to  create  a  fee.  In  the  ease  considered,  there  being  no  direction, 
express  or  implied,  that  the  devisee  is  to  pay  the  legacies  personally, 
no  gift  of  the  fee  is  to  be  implied. 
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There  is  notliing  in  the  language  employed  in  the  will,  from  which 
it  can  fairlj  be  claimed  that  the  testator  intended  the  legacies  bequeathed, 
should  be  a  personal  charge,  and  that  a  fee  should  pass  by  reason  of  a 
liability  to  pay  the  same.  The  rule  claimed  has  never  been  held  to  be 
applicable  to  cases  where  the  words  of  limitation  of  an  estate  are  clear 
and  specific,  and  where  the  intention  of  the  testator  is  manifest,  as  is 
the  case  here,  but  only  resorted  to,  to  aid  in  the  discovery  of  the  intention 
of  the  testator.  This  is  apparent  from  an  examination  of  the  cases 
which  are  relied  upon  by  tne  appellant^s  counsel. 

We  think  there  was  no  unlawful  suspension  of  the  power  of  aliena- 
tion by  the  devise  in  question.  By  the  testator's  death  a  contingent 
estate  in  fee  vested  in  Henry  H.  and  George  U.,  which  was  liable  to 
be  reduced  to  a  life  estate,  but  at  the  same  time  the  contingent  inter- 
ests of  the  other  grandchildren  living  at  the  time,  and  to  whom,  upon 
the  happening  of  the  contingency,  was  devised,  the  ultimate  fee  also 
became  vested  in  them.  At  the  instant  of  the  testator's  death  these 
grandchildren  became  vested,  under  the  will,  with  a  right  to  the  estate 
upon  the  happening  of  the  contingency  stated.  They  could  unite  with 
the  tirst  takers  at  tne  time  of  the  testator's  death,  in  conveying  an  abso- 
lute fee  in  the  estate  devised.  The  devise  in  question  would  not,  we 
think,  let  in  after-bom  children  of  the  testator's  son,  Henry  G.,  and 
only  those  in  being  at  the  time  of  the  testator's  death  were  entitled  to 
take. 

The  claim  that  the  devisees  took  a  fee  because  the  attempted  gift 
over  was  an  executory  devise,  is  sufficiently  answered  by  the  aiscussion 
already  had. 

It  also  follows  that  the  parties  named  in  the  answer  are  necessary 
parties  to  the  action,  and  a  complete  determination  of  the  controversy 
cannot  be  had  without  these  parties  being  brought  into  court.  Code  of 
Civ.  Pro.,  §  1538;  Jordan  v.  Poillan,  77  N.  Y.  618. 

The  judgment  should  be  affirmed. 

All  concur,  except  Andrews,  J.,  not  voting. 


WiNCHKLL  V.  WiNOHKLL.* 
Octobers,  1885. 

Spbcipic  Performaitce  —  Pabt  Performai^cb  —  Statute  of  Fraxtds. 

Pajment  of  the  parchase-price  of  a  verbal  contract  of  sale  of  land,  coupled 
with  possession  bj  consent  of  the  vendor,  patting  improvements  on  the  land,  and 
pajing  the  taxes  thereon  for  many  jears,  entitles  plaintiff  to  the  application  of 
the  equitable  rule  as  to  part  performance,  notwithsianding  the  statute  of  frauds. 
MiUer  v.  BaU,  64  N.  Y.  286,  followed. 

In  an  action  to  compel  specific  performance  of  a  verbal  contract  for  the  sale 
and  conveyance  of  land,  plaintiff  testified  that  the  purchase-price  had  been  paid; 
defendant  testified  that  it  had  not;  plaintiff  then  called  a  witness  who  had 
tendered  a  deed  of  the  land  in  question  to  defendant  for  execution,  and  was 
asked  whether,  at  the  time  he  presented  the  deed  to  defendant,  he  said  that 
plaintiff  had  paid  him  any  thing,  and  if  so  what;  this  was  excluded  under  a 
general  objection,  although  plaintiff's  counsel  stated  that  it  was  offered,  to  con- 
tradict defendant.  JJe^,error,  that  the  question  as  to  whether  the  purchase-price 
was  ever  paid,  was  a  very  material  issue,  and  defendant's  admissions  were  com- 
petent, f 

*  Reversing  17  N.  Y.  Weekly  Dig.  104,  not  elsewhere  reported, 
t  VinMnt  V.  Larson,  1  Idaho  (N.  S.),  241. 
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Appeal  from  judgment  general  term,  fourth  department,  affirming 
a  judgment  of  the  special  term.     The  opinion  states  the  facts. 

Louia  Marshall^  for  appellant.     M.  M,  Waters^  for  respondents. 

Rapallo,  J.  The  appellant  claims  that  the  judgment  in  this  action 
should  be  reversed  for  error  in  the  exclusion  of  evidence  offered  on 
the  trial. 

The  action  was  brought  to  compel  specific  performance  of  a  verbal 
contract  for  the  sale  and  conveyance  oi  land,  the  plaintiff,  who  is  the 
father  of  the  defendant,  claiming  that  there  had  been  such  a  part  per- 
formance of  the  contract  as  to  entitle  him  to  relief  in  equity.  He  tes- 
tified, among  other  things,  to  the  payment  of  the  purchase-money  by 
him  to  the  defendant,  and  the  defendant,  on  his  direct  examination  as 
a  witness  in  his  own  behalf,  while  substantially  admitting  the  making 
of  the  verbal  contract,  denied  that  he  had  ever  received  any  payment 
upon  it.  On  his  cross-examination  he  denied  that  he  had  ever  told  any 
person,  at  any  time,  that  his  father  had  paid  him  for  tlie  land  or  any 
part  of  it.  lie  was  then  asked  whether  he  had  not  told  Mr.  Greenfield 
so  at  the  time  he  tendered  a  deed  of  the  land  for  execution  by  the  de- 
fendant, and  he  answered  the  question  in  the  negative.  The  plaintiff 
afterward  called  Mr.  Greenfield  and  asked  him  whether,  at  the  time 
the  deed  was  presented  by  him  to  the  defendant,  he  said  that  the  plain- 
tiff had  paid  him  any  thing,  and  if  so,  what.  A  general  objection  to 
this  question  was  sustained  by  the  court.  The  plaintiff's  counsel  then 
stated  that  the  evidence  was  offered  by  way  of  contradiction  of  the  de- 
fendant, but  the  court  excluded  it.  Exceptions  were  duly  taken  to 
these  rulings.  The  trial  judge  found  that  the  verbal  contract  was 
made  as  alleged  in  the  complamt,  but  stated  in  his  findings  that  it  was 
not  established  to  his  satisfaction  that  any  part  of  the  purchase-price 
was  ever  paid,  and  he  dismissed  the  complaint. 

No  ground  of  objection  to  the  evidence  offered  was  specified  at  the 
trial,  and  upon  what  ground  it  was  excluded,  does  not  appear  in  the 
case.  As  the  testimony  stood  before  the  trial  judge,  it  seems  to  us 
that  the  question  whether  or  not  the  plaintiff  had  paid  to  his  son  the 
purchase-price  of  the  land  was  a  very  material  issue.  The  evidence 
on  the  part  of  the  plaintiff  showed  that  in  the  spring  of  1859  tlie  de- 
fendant verbally  agreed  with  the  plaintiff  to  sell  to  him  sixteen  acres 
of  swamp  land,  embracing  the  ten  acres  now  in  controversy,  at  the 
price  of  $20  per  acre;  that  plaintiff  paid  defendant  at  the  time,  $207 
in  cash,  and  aCTeed  to  pay  him  the  balance,  $113,  when  defendant 
should  give  him  a  deed.  Plaintiff  afterward  went  into  pos- 
session, and  in  1861  put  down  posts  and  fenced  in  the  lot  with 
boards,  cut  and  carried  away  the  timber,  cleared  the  lot  and 
pastured  his  cattle  thereon.  By  direction  of  defendant  to  the  assessor 
the  lot  was  assessed  to  plaintiff  in  1859,  and  for  sixteen  years  thereafter 
plaintiff  paid  the  taxes  thereon.  In  or  about  1875,  according  to  the 
plaintiff's  testimony,  by  agreement  between  him  and  defendant,  a  ditch 
was  built  crossing  the  sixteen  acres  so  as  to  leave  ten  acres  on  the  north 
side  and  six  acres  on  the  south  side  of  the  ditch,  and  it  was  mutually 
agreed  between  them  that  the  plaintiff  would  surrender  the  six  acres  on 
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the  south  side  in  satisfaction  of  the  balance  of  $113,  still  remaininff 
due  to  the  defendant  for  the  contract  price  of  the  sixteen  acres,  and 
that  this  ditch  should  be  the  division  line  between  them,  and  the 
expense  of  diffging  this  ditch  was  shared  between  plaintiff  and  defend- 
ant. These  &cts  were  corroborated  by  the  testimony  of  the  men  who 
duff  the  ditch. 

If  this  testimony  was  true,  it  shpwed  a  part  performance  of  the 
verbal  contract  of  sale  and  purchase,  which  entitled  the  plaintiff  to 
equitable  relief,  notwithstanding  the  provisions  of  the  statute  of  frauds. 
The  payment  of  the  purchase-money  was  not  of  itself  sufficient ;  but 
coupled  with  possession  by  consent  of  the  vendor,  putting  improve- 
ments on  the  land,  and  the  payment  of  taxes  for  many  years,  a  strong 
case  was  made  out  for  the  application  of  the  equitable  Vule  as  to  part 
performance. 

On  these  points  the  case  of  Miller  v.  BaUy  64  N.  Y.  286,  is  a  direct 
authority.  There  can  be  no  doubt  that  the  payment  of  the  purchase- 
money  was  an  important  element  to  be  considered  in  determining  the 
eouities  of  the  plaintiff,  nor  can  it  be  questioned  that  the  admissions 
of  the  defendant  were  competent  evidence  in  chief  to  prove  such  pay- 
ment. 

The  objection  that  the  evidence  was  offered  at  too  late  a  stage  of  the 
trial  to  entitle  the  plaintiff,  as  matter  of  right,  to  introduce  it,  was  not 
made,  and  the  court  did  not  place  its  rejection  od  the  ground  that  its 
admission  was  matter  of  discretion.  But  assuming  that  such  discre- 
tionary power  may  now  be  set  up,  the  evidence  was  clearly  admissible 
in  rebuttal  for  the  purpose  of  contradicting  the  testimony  of  the  defend- 
ant to  the  effect  that  no  payment  had  been  made,  and  impeaching  his 
credibility. 

The  general  term  in  its  opinion  conceded  that  the  evidence  was 
competent  for  the  purpose  of  contradicting  the  defendant,  but  sus- 
tained the  judgment  on  the  ground  that  its  exclusion  was  harmless, 
inasmuch  as  the  plaintiff  would  not  have  been  entitled  to  a  decree,  even 
if  he  had  paid  tlio  whole  purchase-price. 

The  court  held  that  though  the  cirqumstances  shown,  if  accompanied 
by  full  payment  of  the  purchase-money,  would  have  been  sufficient  to 
take  the  case  out  of  the  statute,  provided  the  plaintiff  had  continued  in 
possession,  yet  that  it  was  proved  and  found  that  the  possession  was  in 
the  defendant  before  suit,  and  at  the  time  the  suit  was  begun.  That 
in  what  way  he  gained  possession  did  not  appear  and,  therefore,  the 
presumption  was  that  his  possession  was  rightful  and  with  the  consent 
of  the  vendee,  and  on  that  assumption  the  rejected  evidence  would  not 
have  tended  to  make  out  a  case  for  specific  performance,  and  as 
authority  for  this  proposition  the  learned  court  cites  the  case  of  Ilaight 
V.  ChUdj  34  Barb.  186.  That  was  an  action  by  the  vendor  against  the 
vendee  to  compel  the  specific  performance  oi  a  verbal  agreement  to 
purchase  land.  The  contract,  as  set  up  in  the  complaint,  was  denied 
and  a  different  contract  was  set  up  in  the  answer,  and  in  respect  to  the 

Eoint  now  under  consideration  it  was  held  that  the  taking  oi  possession 
y  the  defendant  was  not  a  basis  for  a  specific  performance,  because 
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the  possession  had  been  surrendered  by  the  defendant  and  received  by 
the  plaintiff  before  the  commencement  of  the  action. 

No  such  facts  appeared  in  the  case  now  before  us,  nor  is  there  any 
thing  in  the  circumstances  to  justify  the  presumption  tliat  the  defendant 
obtained  possession  with  the  consent  of  the  plaintiflF.  On  the  contrary, 
the  plaintiff  appears  to  have  continued  to  exercise  acts  of  ownership  for 
many  years  and  to  have  several  times  demanded  of  the  defendant  a 
deed  of  the  premises,  and  the  plaintiff  testified  upon  the  trial  that  after 
the  ditch  was  built,  his  son  returned  to  the  possession  of  the  six  acres, 
but  tliat  he,  plaintiff,  had  never  given  up  possession  of  the  ten  acres, 
and  that  the  nrst  time  the  defendant  refused  to  give  him  a  deed  oi  the 
ten  acres  was  about  five  years  before  the  trial,  which  took  place  in  1880, 
this  action  having  been  commenced  in  June,  1879.  Upon  this  state  of 
the  evidence,  it  could  not  properly  be  assumed  that  the  plaintifl*  had 
voluntarily  surrendered  the  possession,  and  such  assumption  could  not 
be  made  the  foundation  of  a  ruling  by  which  competent  evidence  was 
excluded.  The  advisability  of  the  evidence  offered,  depended  upon  its 
bearing  upon  the  issues  on  trial  at  the  time  and  not  upon  the  conclu- 
sions of  facts  subseauently  reached  by  the  court.  If  such  a  part  per- 
formance had  been  shown  as  coupled  with  the  payment  of  the  purchase- 
money  would  have  entitled  the  plaintiff  to  relief,  he  was  not  barred 
from  demanding  such  relief  by  the  fact  that  before  the  commencement 
of  the  action  the  defendant  had  in  some  unexplained  manner  obtained 
possession  of  the  land  in  controversy. 

On  the  argument  in  this  court  the  exclusion  of  the  evidence  was 
sought  to  be  sustained,  on  the  ground  that  the  plaintiff's  right  to  relief 
was  barred  by  the  statute  of  limitations. 

On  this  question,  the  plaintiff  is  entitled  to  the  most  favorable,  con- 
struction of  which  the  evidence,  on  his  part,  will  admit.  Neither  the 
judgment  nor  the  opinion  of  the  general  term  rested  on  this  ground, 
and,  to  make  it  the  foundation  of  excluding  legitimate  evidence,  it 
should  be  established  in  the  most  decisive  manner.  If  that  had  been 
the  issue  determined,  the  plaintiff  would  havg  been  entitled  to  have  the 
facts  passed  upon  as  proved  and  attempted  to  be  proved  by  him,  and 
there  was  testimony  on  his  part  tending  to.  show,  that  by  the  original 
agreement  of  sale  in  1859,  the  deed  was  to  be  delivered  when  the  bal- 
ance of  the  purchase-money,  $113,  should  be  paid;  that  the  plaintiff 
continued  in  possession  till  somewhere  about  1875,  when  the  ditch  was 
built,  and  the  original  agreement  was  then  modified  by  the  defendant 
agreeing  to  accept  the  surrender  of  the  six  acres  in  payment  of  the  bal- 
ance  then  owing  of  the  purchase-price,  and  that  it  was  not  until  after 
that,  and  within  six  years  before  the  commencement  of  the  action,  that 
the  defendant  first  refused  to  deliver  a  deed,  and  caused  the  property 
to  be  reassessed  to  himself.  Of  course,  these  facts  depend  upon  the 
credibility  of  the  witnesses  respectively,  as  to  which  there  was  a  con- 
troversy on  the  trial,  but  that  question  cannot  be  determined  for  the 
purpose  of  judging  of  the  correctness  of  a  ruling  as  to  the  admission  of 
evidence. 
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The  ludgment  shonld  be  reversed  and  a  new  trial  ordered,  costs  to 
abide  the  event. 

Woodbury/  v.    Gardner,   1  East.   Rep.   108 ;    FaviU  v.   Roberts,  60  N.  T.   222 ; 
McDoweU  V.  Lucas,  97  lU.  489.— Ed.] 


Bbiogs  V,  Hilton.* 

October  6,  1885. 

Sale  —  Exfbess  Warranty — Not  Bound  to  Return  Goods. 

Upon  an  executory  contract  for  the  sale  of  goods,  yet  to  be  manufactured, 
with  an  express  warranty  that  the  goods  shall  be  of  similar  fabric  and  quality  as 
samples  shown,  if  the  goods  delivered  do  not  answer  to  the  samples,  there  is  a 
breach  of  contract  for  which  the  buyer  may  recover  damages  without  returning 
the  goods. 
Verdict  —  Recommendation  of  Jury  —  Surplusage. 

The  jury  by  their  verdict  found  as  follows  :  **  For  defendants  for  amount  of 
goods  claimed  to  be  damaged  .  .  .  same 'to  be  returned  less  amount  to  plain- 
tiffs." Held,  that  the  reconmiendation  that  the  same  be  returned,  was  to  be  dis- 
regarded as  mere  surplusage. 

Appeal  from  general  terra  of  the  New  York  common  pleas,  affirm- 
ing a  indgment  entered  on  the  verdict  of  a  jury  and  an  order  denying 
a  motion  for  a  new  trial. 

This  action  was  to  recover  the  price  of  goods  sold  and  delivered  to 
the  defendants  in  December,  1880. 

The  allegations  of  the  complaint  were  not  denied,  but  by  way  of 
connter-claim  it  was  averred  that  in  March,  1880,  the  defendants 
bought  goods  of  tho  plaintiffs  by  samples,  whieli  represented  sound  and 
merchantable  goods,  suitable-  for  and  known  as  cloakings,  and  which 
the  plaintiflFs  agreed  should,  in  all  respects,  be  equal  to  the  samples ; 
that  in  August  and  September  they  delivered  ''six  bales,  containing 
fifty-seven  pieces ; "  that  the  bale  first  received  contained  ten  pieces 
which,  upon  examination,  were  found  to  correspond  with. the  samples, 
and  the  defendants,  "relying  upon  the  pLiintiflfs'  agreement  and  guar- 
anty," accepted  and  paid  for  the  six  bales  the  price  agreed  upon  at  the 
time  of  purchase,  viz.,  $8,883.50;  that  without  knowledge  of  their 
real  condition,  they  sold  and  delivered  a  portion  of  these  goods  to  their 
customers,  who  afterward  returned  the  same  as  damaged,  and  refused 
to  keep  or  pay  for  them ;  that  it  was  then  found  tnat  none  of  the 
goods  m  the  five  bales  corresponded  with  the  samples,  but  were  imper- 
fect, unmerchantable  and  not  fit  for  cloakings  and  of  no  value  there- 
for; that  they  immediately  notified  the  plaintiffs  of  the  character  and 
condition  of  the  goods  and  offered  to  return,  but  the  plaintiffs  refused 
to  receive  them.  The  defendants  claimed  to  have  sustained  damages 
by  reason  of  the  premises  to  the  amount  of  $7,269.53, 

The  plaintiffs,  by  their  reply,  admitted  the  sale  and  delivery  of  the 
goods,  and  payment  therefor,  but  denied  the  other  averments  of  the 
answer.  Upon  trial  of  these  issues,  after  evidence  had  been  given  by 
the  defendants,  the  plaintiffs'  counsel  asked  the  court  to  direct  a  ver- 
dict npon  the  grounds : 

1.  That  there  was  no  proof  of  a  warranty  or  sale  by  samples. 

♦  Afltening  11  Daly,  835. 
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2.  That  the  goods  were  accepted  and  paid  for  after  an  opportunitj 
for  examination. 

The  motion  was  denied  and  the  trial  judge  submitted  the  case  to  the 
jury  with  instructions  that  the  sale  was  not  by  sample,  inasmuch  as 
the  goods  in  question  had  no  existence  at  the  time  of  the  contract, 
but  were  thereafter  to  be  manufactured,  but  added,  if  the  plaintife 
represented  to  the  defendants  that  the  goods  which  were  to  be  fur- 
nished under  the  contract  would  be  equal  to  those  exhibited,  there  was 
a  warranty  of  quality,  and  if  those  furnished,  were  not  eaual  to  the 
specimens  exhibited,  there  was  a  breach  of  warranty,  and  tne  defend- 
ants might  be  allowed  as  damages  "  the  difference  between  the  value 
of  the  goods  if  they  had  been  as  warranted,  and  the  actual  value  of 
the  goods  in  their  defective  condition  ; "  but  if  there  was  no  warranty, 
then  the  plaintiffs  would  be  entitled  to  recover  the  amount  of  their 
claim. 

The  jury  in  answer  to  a  specific  question  addressed  to  them,  declared 
that  such  representation  was  made,  and  also  found  as  follows:  *'For 
defendants  lor  amount  of  goods  claimed  to  be  damaged,  at  purchase- 
price  and  $3.25  per  yard,  same  to  bo  returned  less  amount  of  plaintiffs, 
claim,  l,970f  yards  at  $3.25,  viz.:  $6,404.53— $2, 118=$4.286. 53  for 
defendants."  The  record  shows  that  thereupon  the  plaintiffs  obtained 
"  sixty  days'  time  to  make  a  case,  thirty  days'  stay  after  entry  of  judg- 
ment," and  that  a  "motion  for  new  trial"  was  "denied."  It  also 
shows  that  the  plaintiffs'  counsel  unsuccessfully  moved  "  to  set  aside 
the  verdict  on  the  exceptions  in  the  case,  and  also  as  against  the  evi- 
dence and  the  law,  and  on  the  ground  .of  excessive  damages."  An 
order  entered  May  2  recites  a  motion  upon  the  minutes  of  the  trial  to 
set  aside  the  verdict  as  being  irregular  and  improper,  and  for  a  new  trial 
on  the  other  grounds  above  mentioned,  and  its  denial.  Judgment  was 
thereafter  entered  in  the  usual  form,  reciting  the  trial  of  the  issues  and 
the  rendition  of  a  verdict  for  the  defendants  for  the  sum  of  $4,286.53. 
From  the  order  of  May  2,  and  from  the  judgment,  the  plaintifb 
appealed  to  the  general  term  of  the  first  department,  where  both  were 
aflirmed,  and  the  plaintiffs  appeal  to  this  court. 

Blumenthal  <&  Hirsch^  for  appellants.  Mr.  UtisseUy  for  respond- 
ents. 

Danfoeth,  J.  There  is  no  pretense  that  the  plaintiffs  were  guilty 
of  any  fraud.  The  learned  counsel  for  the  defendants  disclaimed  it 
upon  the  trial,  and  stated  that  the  claim  was  "  for  a  breach  of  war- 
ranty." The  law  of  the  case,  as  stated  without  objection  by  the  trial 
judge,  will  not  allow  the  sale  to  be  treated  as  one  by  sample,  and  the 
first  point  made  by  the  appellant  is  "  that  there  was  no  evidence  of  a 
warranty."  Of  course  if  that  is  so,  a  verdict  should  have  been  entered 
for  the  plaintiffs.  The  appeal  papers  do  not  show  that  the  ease  was 
settled  by  the  trial  judge,  nor  that  they  are  copies  of  tlie  record,  nor  if 
there  any  index.  These  things  are  required  by  the  statute,  the  rules  or 
practice  of  the  court,  and  should  be  performed  to  insure  certainty  and 
facilitate  reference  to  the  proceedings.  Dow  v.  Darragh^  92  N.  Y. 
637.     Assuming  the  record  to  be  correct,  however,  it  seems  quite 
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apparent  that  there  was  evidence  upon  which  the  jnry  could  fairly 
come  to  the  conclusion  that  an  express  warranty  was  the  inducement 
to  the  purchase.  In  the  transaction,  B.  represented  the  defendants, 
and  E.,  one  of  the  plaintiffs,  acted  in  person.  He  first  called  at  defend- 
ants' store  with  samples  of  English  cloakings,  Jind  learning  from  B. 
that  he  was  engaged,  left  them  for  examination ;  he  came  again, 
exhibited  samples  which  were  *'  sound,  perfect,  even  goods,"  and  with 
those  B.  was  satisfied  ;  he  says  the  weight,  width  and  style  of  the 
goods  were  talked  over,  and  the  price  and  terms  of  sale.  Asked,  "  Was 
any  thing  said  with  reference  to  the  quality  of  the  goods  correspond- 
ing with  the  samples,"  he  replied,  "  They  were  to  be  of  similar  labric 
and  similar  quality  ; "  and  his  attention  being  again  called  to  the  con- 
versation between  E.  and  himself  at  the  time  the  order  was  given,  he 
says,  "  The  width  was  stated,  the  weight  was  stated,  the  general 
characteristics  of  the  goods  all  through  were  stated  to  be  equal  in 
every  respect  to  the  sample,"  indeed  "  better  in  the  piece  than  the 
sample.''  There  is  evidence  from  the  plaintiffs  in  contradiction,  and  of 
variance  between  the  present  testimony  of  B.  and  that  given  by  him 
on  a  former  trial,  and  other  circumstances  which  might  indicate  uncer- 
tain memory  or  vacillation  on  his  part.  But  these  circumstances  were 
for  the  jury  to  consider  in  determining  his  credibility.  Their  answer 
to  the  specific  question  put  to  them,  as  well  as  the  general  verdict, 
shows  that  they  relied  upon  it.  The  testimony  referred  to  was,  how- 
ever, brought  out  under  the  plaintiffs'  exception  to  its  admissibility.  It 
appeared  that  at  the  time  of  the  bargain  the  plaintiffs  gave  to  the 
defendants  a  writing,  which,  so  far  as  is  material,  is  in  these  words  : . 

"  New  Tork,  March  6,  1880. 
"  Order  from  Messre.  A.  T.  Stewart  &  Co.,  to  Briggs,  Ents  &  Co., 
10  pieces  fancy  cloakings,  1311,  at  $3.25," 
followed  by  other  similar  items,  but  of  different  numbers. 

"  10  pieces  fancy  cloakings,  1246,  at  $3.25," 
also  followed  by  similar  items,  making  in  all  "  120  pieces." 
"Delivery  one-half  in  June,  one-half  in  July. 

"  Briggs,  Ents  &  Co." 

It  was  conceded  that  the  goods  referred  to  therein  as  "  $3.25,"  were 
the  goods  in  question,  and  the  plaintiffs  having  put  the  paper  in  evi- 
dence, "  objected  to  any  oral  testimony  tending  to  set  up  a  warranty 
with  regard  to  the  sale  of  these  goods,  on  the  ground  that  it  contained 
the  contract  between  the  parties  in  relation  to  them."  We  think  the 
instrument  cannot  bo  so  construed.  It  acknowledges  an  order  for  cer- 
tain articles,  a  period  of  delivery,  and  a  price.  It  is  an  admission  of 
these  things  by  the  party  signing  it,  and  not  at  all  the  contract  of  both 
—  a  mere  memorandum  to  show  what  had  been  ordered,  that  one  party 
might  know  what  they  were  to  supply,  and  flie  other  what  they  were 
to  receive,  and  so  avoid  a  double  order.  It  contains  no  promise  nor 
undei'taking.  It  does  not  sell  the  goods,  nor  does  it  assume  to  do  so. 
It  was  not  intended  to  be  a  contract.  "  It  went  to  Europe,"  he  says, 
^*to  the  manufacturer,"  a  copy  was  entered  in  the  plaintiffs'  book, 
and  a  copy  given  to  the  defendants.     It  afforded  information  by 


Digitized  by 


Google 


458  Thb  Eastern  Ebpobtsb.  [N.  Y. 

which  each  of  these  parties  might  be  guided,  and  can  at  the  utmost  be 
considered  as  the  recital  of  things  which  had  been  agreed  upon,  not  as 
an  agreement  in  itself.  Uni/yti  Trust  Co.  v.  Whiton^  97  xJ.  Y.  172. 
But  even  an  agreement  may  be  valid  although  only  a  part  is  in  writing, 
and  while  as  to  that  part  the  writing  is  conclusive,  parol  evidence  may 
be  used  to  show  the  rest.  Chapm  v.  Dobsoriy  78  N.  Y.  74.  We 
think,  therefore,  no  error  was  committed  by  the  trial  court  in  receiving 
tlu^  parol  testimony,  and  under  it  and  the  verdict  of  the  jury,  an  express 
warranty  as  to  the  quality  of  the  goods  agreed  to  be  lumished  must 
be  deemed  established. 

It  was  proved  that  the  goods  were  delivered  in  August  and  Septem- 
ber, and  paid  for  in  October  and  November.  The  defendants,  there- 
fore, had  ample  opportunity  to  examine  them,  and  had  they  done  so  it 
is  conceded  that  tne  defects  noW  complained  of  would  have  been  dis- 
covered. These  circumstances  are  also  relied  upon  by  the  plaintiffs  as 
•an  answer  to  the  defendants'  counter-claim.  But  where  a  sale  is  made 
in  good  faith,  with  a  warranty  of  quality  as  part  of  the  contract,  it  is 
sometimes  said  to  be  not  oven  voidable  —  Pollock  Prin.  of  (^nt.  422; 
Voorheea  v.  Earl^  2  Hill,  288  —  where  the  English  cases  and  others  are 
examined,  and  at  other  times  where  the  vendee  is  not  bound  to  rescind 
the  contract,  but  may,  if  he  elects,  use  the  article  and  rely  upon  the  war- 
rantv.  The  first  part  of  this  proposition  was  thought  by  rEOKHAic,  J. 
—  Day  V.  Pool^  52  N.  Y.  416  —  to  be  regarded  as  settlea  in  this  State, 
but  it  is  not  material  here.  The  defendants  stand,  if  at  all,  on  the 
last  alternative,  and  are  supported  by  MuUer  v.  EnOj  14  N.  Y.  597,  a  case 
very  much  like  the  present  The  goods  there  in  question  had  indeed 
been  manufactured,  but  at  the  time  of  sale  were  in  the  bonded  ware- 
house unopened,  and  were  thence  delivered  to  the  purchaser  in  the 
ori«<inal  packages.  I  do  not  see  that  this  circumstance  at  all  affects  the 
principle  on  wnich  the  rights  of  the  parties  depend.  In  the  case  cited 
the  sale  was  by  sample,  with  warranty  that  the  goods  corresponded 
with  it.  In  the  case  before  us  specimens  of  cloths  were  exhibited  to 
the  purchaser,  with  a  warranty  that  those  to  be  furnished  should  be  of 
like  quality.  In  both,  the  articles  shown  were  sound  goods.  It  is  diffi- 
cult to  see  why  in  one  case  as  in  the  other  the  party  promising  should 
not  perform  his  engagement,  or  failing  to  do  so,  render  just  compensa- 
tion to  him  who  relied  upon  the  promise.  Nor  can  it  be  material 
whether  the  liability  for  breach  of  warranty  is  enforced  by  a  direct 
action  for  damasjes,  or  by  way  of  counter-claim,  or  when  sued  for  the 
price  as  in  Mtiller  v.  £no^  supra^  by  way  of  recoupment.  In  that 
case  it  is  said  the  claim  is  not  barred  by  the  continued  possession  of  the 
goo  Is,  by  circumstances  of  delay  in  giving  notice  to  the  vendor,  nor 
even  hy  omitting  altogether  to  give  such  notice,  and  using  or  selling 
th^  proj)erty.  Although  the  articles  when  ordered  had  no  existence, 
the  cmtract  between  the  parties  was  an  executory  agreement  for  sale 
of  goods,  and  not  for  work  or  labor  in  producing  them.  So  was  that 
in  MuUer  v.  Eno^  supra.  In  each  case  there  was  an  express  warranty. 
The  rule  there  applied  seems  decisive  of  the  question  before  us. 

In  Day  v.  Pool,  63  Barb.  506,  affirmed  in  this  court,  52  N.  Y. 
416,  the  circumstances  were  in  a  more  literal  sense  like  those  before 
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UB.  The  action  was  for  an  allied  breach  of  warranty  in  an  execntory 
contract  for  the  sale  and  delivery  of  rock  candv  syrup.  The  defend- 
ants were  dealers  in  syrups  in  the  city  of  New  Ifork,  and  the  plaintifib 
were  wine  makers  in  Chautauqua  county.  It  appears  that  at  the  time 
of  sale  the  syrup  was  not  manufactured,  but  was  subsequently  to  be 
procured  by  the  defendants  of  the  manufacturers  in  Boston.  A  sample 
was  exhibited  and  an  order  given  for  syrup  of  that  description. 
There  was  also  on  the  part  of  the  vendors  an  express  warranty  as 
to  quality.  The  syrup  was  delivered  in  different  lots.  The  evidence 
warranted  a  finding,  and  it  was  not  controverted  by  the  plaintiffs, 
that  the  Quality  of  the  syrup  could  be  detected  on  examination  before 
Qsing,  ana  that  it  was  in  fact  discovered  and  known  to  them  at  the 
time  they  used  it,  but  although  found  not  to  correspond  either  in 
kind  or  quality  with  that  agre^  to  be  sent,  it  was  not  returned,  but 
nsed  and  paid  for.  At  the  trial  the  plaintiffs  were  nonsuited  upon 
the  ground  that  the  agreement  being  executory,  and  the  syrup  deliv- 
ered and  received  under  it  with  knowledge  of  its  quality,  and  con- 
verted by  the  plaintiffs  to  their  own  use,  without  either  notice  to  the 
defendants  that  they  would  not  receive  the  same  upon  the  contract,  or 
any  offer  to  return  it,  they  could  not  recover.  The  nonsuit  was  set  aside 
and  a  new  trial  granted  by  the  supreme  court,  fourth  department,  after  a 
careful  examination  of  earlier  decisions.  Upon  appeal  by  the  defend- 
ant to  this  court,  the  order  was  affirmed,  and  the  plaintiffs  had  judg- 
ment absolute  upon  the  ground  as  stated  by  Peokham,  J.,  that  the  same 
rights  and  remedies  should  attach  to  a  warranty  in  an  executory  as  in  a 
present  sale,  and  that  where  there  is  an  express  warranty,  the  purchaser 
m  neither  case  is  bound  to  return  the  property  upon  discovering  the 
breach,  even  if  he  have  the  right  to  do  so.  It  is  true  that  in  both  courts 
very  able  judges  dissented,  but  the  precedent  has  been  since  followed  in 
Dounce  v.  I)ow,  57  N.  Y.  16,  md  Oumei/  v.  At,  <&  West,  B.  R.  Co,,  58 
id.  358,  where  the  judges  who  dissented  in  Day  v.  Pool^  concurred, 
giving  judgment  upon  the  doctrine  of  that  case,  and  again  in  Douixce 
V.  Z>e>M>,  supra^  where  after  a  new  trial  it  came  to  this  court — 64  N.  Y. 
411  — it  was  recognized  by  the  then  chief  judge,  who  had  dissented  in 
Day  V.  I^ool,  as  establishing  that  by  an  executory  agreement  for  sale 
and  delivery  of  an  article  of  a  particular  quality,  a  warranty  is  estab- 
lished which  will  survive  the  acceptance  of  the  article.  In  Parks  v. 
Morris  Ax  <&  Tool  Co.^  54  N.  Y.  586,  after  referring  to  MuUer  v. 
Eno  and  Day  v.  Pool^  the  court  held  in  a  case  properly  calling  for  such 
decision,  that  a  warranty  might  accompany  an  executory  contract  and 
be  enforced  as  such.  Indeed,  the  principles  of  law  applicable  to  either 
case  should  now  be  deemed  well  settled.  If  the  sale  is  of  existing  and 
specific  goods,  with  or  without  warranty  of  quality,  the  title  at  once 
passes  to  the  purchaser,  and  where  there  is  an  express  warranty,  it  is,  if 
untrue,  at  once  broken  and  the  vendor  becomes  liable  in  damages,  but 
the  purchaser  cannot  for  that  reason  either  refuse  to  accept  the  goods, 
or  return  them.  If  the  contract  is  executory,  and  the  goods  yet  to  be 
manufacture,  no  title  can  pass  until  delivery  or  some  equivalent  act  to 
which  both  parties  assent,  and  when  offered,  the  vendee  may  reject  the 
goods  as  not  answering  the  bargains,  but  if  the  sale  was  with  warranty. 
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he  may  receive  the  goods  and  the  same  consequences  attach  as  in  the 
other  case,  and  among  others,  the  right  to  compensation  if  the  warranty 
is  broken. 

It  would  seem,  therefore,  that  the  learned  trial  judge  committed  no 
error  io  denying  the  plaintiffs'  motion  for  a  verdict  in  their  favor,  or 
in  submitting  tne  case  to  the  jury  as  one  in  which,  if  an  express  war- 
ranty was  proveo,  the  defendants  might  have  damages.  No  fault  was 
found  by  the  appellants  with  the  manner  of  that  submission,  or  the 
instruction  to  the  jury  in  respect  to  the  question,  nor  any  claim  made 
either  upon  the  motion  for  a  nonsuit,  or  .at  the  close  of  the  case,  or  at 
any  other  time,  that  the  defects  constituting  a  breach  were  so  "  open 
and  plainly  apparent  as  to  deprive  the  defendants  of  the  benefit  of  the 
warranty.  Only  one  exception  to  the  charge  was  taken  by  the  learned 
counsel  for  the  plaintiffs,  and  that  related  to  a  different  matter.  The 
warranty  was  made  in  March.  The  evidence  disclosed  that  after  the 
arrival  of  the  goods  in  New  York,  one  of  the  plaintiffs  carried  to  the 
defendants,  samples  which  he  represented  came  with  them.  The  de- 
fendants found  them  satisfactory  and  like  the  original  samples.  After 
this  the  goods  were  delivered.  Tlie  trial  judge  directed  the  jury  to 
inquire  whether  the  defendants  were  thereby  induced  to  refrain  from 
examining  the  goods  before  acceptance.  In  a  certain  view  of  the  case 
the  circumstance  was  one  to  be  considered.  The  original  samples  were 
of  sound  goods  and  of  suitable  quality.  The  second  samples  were  of 
the  same  kind  and  were  delivered  for  the  information  of  the  defendants. 
The  goods  were  then  in  the  plaintiffs'  possession  and  the  assurance  was 
to  be  implied  from  the  plaintiffs'  act  that  the  articles  were  in  fact  as  it 
had  been  represented  they  should  be.  It  might,  at  least,  be  considered 
in  determining  whether  the  defendants  had  been  guilty  of  unreason- 
able delay  or  neglect  in  examination.  Dutchess  Compa/ny,  v.  Harding^ 
49  N.  Y.  324.  It  was  not  suggested  that  there  was  no  evidence  upon 
which  the  jury  might  answer  the  question,  nor  that  it  was  not  within 
the  issue.  It  is,  however,  unnecessary  to  discuss  the  exception,  because 
the  jury  found  specifically  that  there  was  an  express  warranty  of  qual- 
ity, and  no  fault  was  found  with,  nor  exception  taken  to,  the  instruc- 
tions that  in  such  a  case  the  defendants  were  neither  bound  to  return 
the  goods,  nor  give  notice  of  their  defective  character,  but  might  use 
or  sell  the  same  and  yet  recover.  Therefore,  whether  or  not  the  accept- 
ance of  the  goods  was  induced  by  this  act  of  the  plaintiffs  was  imma- 
terial. The  appellant  makes  a  further  objection  that  the  verdict  was 
irregular  and  improper.  In  form  it  is  unusual.  It  is  quite  likely  it 
expresses  some  of  the  reasoning  by  which  the  jury  reached  their  con- 
elusion.  The  defendants  asked  to  be  allowed  $7,269.53,  or  besides 
canceling  the  plaintiff's  demand,  $5,299.53  with  interest.  The  jury 
by  their  verdict  say  they  allow  the  defendants  $6,404.53,  or  less  the 
plaintiffs'  claim,  $4,286.50.  It  is  less  than  the  evidence  would  have 
warranted. 

They  show  also  how  they  arrived  at  this  sum,  and  indicate  an  expec- 
tation or  opinion,  or,  as  the  appellants  construe  the  verdict,  "  recom- 
mended "  that  the  damaged  goods  "  be  returned."  The  obiection  is  to 
this  clause.     It  should  have  been  urged  at  the  time  the  verdict  came  in 
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and  before  it  was  recorded.  The  jury  might  then  have  been  sent  back 
to  reconsider  and  correct  it  as  they  saw  fit,  either  in  form  or  substance. 
iVamer  v,  iT.  Y.  G.  R.  R.  Go.,  52  N.  Y.  437.  The  plaintiffs,  how- 
ever, were  silent.  But  they  had  another  opportunity.  Judgment  was 
entered.  It  recited  in  due  form  the  trial  of  the  issues,  and  a  general 
verdict  for  the  defendants  for  the  sum  above  stated,  viz.,  $4,286.53,  and 
judgment  accordingly.  If  the  "  recommendation  "  of  the  jurv  was  of 
any  significance  or  meaning,  it  was  for  the  advantage  of  the  plaintiffs, 
and  could  have  been  insisted  upon  by  them.  They  were  entitled  to 
have  the  judgment  conform  to  the  verdict.  So,  also,  it  could  be 
waived.  With  notice  of  the  judgment  in  the  form  stated,  they  made 
no  complaint  of  variance  between  it  and  the  verdict,  nor  did  they  move 
to  make  it  conform  to  the  verdict.  They  should  have  done  so.  WH- 
Uams  V.  Thorn,  81  K  Y.  382 ;  DeLavaUeUe  v.  Wendt,  75  id.  579. 
The  clause,  however,  was  properly  treated  by  the  court  as  surplusage, 
and  in  the  judgment  they  connected  the  verdict  by  dropping  the  super- 
fluous parts,  yet  literally  followed  the  finding  which  gave  the  sum 
stated  "  for  the  defendants."  Thus  both  the  verdict  and  the  judgment 
pronounced,  distinctly  upon  the  issue  joined,  and  upon  the  whole  issue; 
nothing  else  was  material.  The  preamble  amounted  to  nothing,  and 
could  not  vitiate  the  rest.  It  was  the  proper  subject  of  amendment, 
and  the  court  could  not  hesitate,  as  an  ancient  judge  expressed  it,  "to 
work  the  verdict  into  form  and  make  it  serve" — Hoi.  54  ;  not,  indeed, 
by  adding  or  subtracting  matters  of  fact,  but  perfecting  it  in  point  of 
form. 

In  Taylor  v.  WilleSj  4  Groke,  219,  an  action  of  aaaumpsU,  the  jury 
found  for  the  plaintiff,  and  "assessed  for  damages  thirtv-three  pounds, 
aix  shillings,  eight  pence,  to  be  paid  in  dyeing,  if  by  law  it  may  be." 
The  judgment  given  was  that  he  should  recover  the  sum  stated  for  dam- 
ages assessed  bv  the  jury.  Upon  error  brought,  the  court  held  the 
assessment  of  damages  good,  "but  that  which  is  found  after,  void," 
and,  therefore,  the  judgment  was  affirmed. 

This  is  but  an  instance  of  the  general  rule  that,  if  juries  find  matter 
not  submitted  to  them  and  not  pertinent  to  the  issue  joined,  it  may  be 
regarded  as  surplusage.  Richmond  v.  TaUmadge,  16  Johns.  312. 
Within  this  rule,  we  think,  the  court  below  properly  dealt  with  the 
question. 

The  exceptions  to  evidence  have  been  exi^mined.  They  seem  unim- 
portant, and  have  been  sufficiently  considered  by  the  general  term. 
We  agree,  therefore,  in  the  conclusion  reached  by  that  court,  and  think 
the  judgment  and  order  appealed  from  should  be  affirmed. 

All  concur,  except  Rugeb,  Ch.  J.,  not  voting. 

Note. —  In  case  of  an  executory  sale  of  ffoods  by  samples,  to  be  delivered  in  bales, 
mnd  to  be  •*  good,  sound  and  all  right,"  a  failure  to  exanune  all  the  bales  when  de- 
livered wUl  not  defeat  an  action  on  the  warranty.  Kent  v.  Friedman,  17  Week. 
Dig.  484. 

m  case  of  a  warranty  not  only  is  the  purchaser  not  bound  to  accept  what  he  did 
not  buy,  but  if  he  does  accept,  his  right  to  recoup  the  damage  arising  from  a 
breach  of  the  warranty  survives  the  acceptance,  ma/rcvs  v.  Thornton^  44  N.  Y. 
Sapr.  411;  WaXUng  v.  SchiDO/rtzJioff,  id.  576. 

On  an  executory  sale  of  liquor  in  a  cask  with  warranty  as  to  quality,  the  vendee  has 
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a  right  to  rely  upon  his  warranty,  and  to  take  a  reasonable  time  within  whi<^  to 
examine  the  liquor  and  test  its  quality.  If  he  finds  it  defectiye,  he  is  not  bound  to 
return  it  or  offer  to  return  it.     Marshuetz  v.  MeQreevy,  23  Hun,  408. 

A  purchaser  of  personal  property  has  no  right  to  proceed  without  inquiry  or  ex- 
amination and  use  anu  article,  relying  upon  a  warranty  which  only  goes  to  the  char- 
acter of  the  article  and  not  to  the  effect  of  using  it,  and  then  hold  the  vendor  respon- 
sible for  the  remote  consequences  of  his  own  act.     F(yx  y.  Eoerton,  27  Hun,  855. 


Hughes,  Eespondent,  v.  Sun  Mutual  Insueanck  Co.,  Appellant. 

October  6,  1885. 

Carrier  —  Lien  for  Freight — Marine  Insurance  —  Loss  —  Abandonment  — 
Question  op  Fact  for  Jury. 

When  payment  of  freight  to  a  common  carrier  is  a  condition  of  deliYery,  the 
cargo  becomes  bound  to  tne  boat,  on  which  it  is  shipped,  from  the  time  it  is  le- 
ceiYed  on  board  until  payment,  or  until  by  some  default  on  its  part,  or  some  OYent 
which  puts  an  end  to  the  Yoyage,  it  becomes  impossible  to  fulfill  the  contract  of 
affreightment;  and  if,  in  fact,  it  reaches  the  port  of  destination  so  that  deliYery 
can  be  made,  whether  by  the  boat  named  or  by  another  agency  set  in  motion  by 
the  original  carrier,  or  by  one  standing  in  his  place,  the  freight  is  earned  and  the 
lien  is  continued  and  may  be  enforceo. 

Plaintiff  was  a  common  carrier,  and  his  boat  containing  a  cargo  of  coal  sank 
on  a  Yoyage  from  New  York  to  New  HaYen.  He  notified  the  insurance  company, 
insuring  the  boat,  but  they  refused  to  accept  it  as  a  total  loss  and  abandonment, 
and  elected  to  raise  the  boat,  as  they  had  a  right  to  do  under  the  policy.  The 
defendant,  who  had  insured  the  cargo,  joined  with  them  in  this  undertaking,  and 
the  boat  with  its  cargo  was  raised  and  towed  to  New  HaYen.  The  defendant  had 
paid  for  the  coal  and  taken  an  assignment  of  it,  and  afterward  sold  it,  but  re- 
fused to  pay  the  freight  from  New  York  to  New  HaYen.  In  an  action  by  plain- 
tiff against  defendant  for  the  freight,  held,  that  he  was  entitled  to  recoYer. 

Where  there  is  a  conflict  of  eYidence  as  to  whether  there  has  been  an  actual 
abandonment,  and  acceptance  thereof,  it  should  be  left  to  the  jury  as  a  question 
of  fact. 

The  plaintiflE,  who  was  a  common  carrier,  received  on  his  boat,  the 
"Arizona," -at  Hoboken,  a  cargo  of  two  hundred  and  seventy-three 
tons  of  coal  for  transportation  to  New  Haven.  The  shipper  of  the 
coal  was  the  Delaware,  Lackawanna  and  Western  Bailroad  Company, 
but  the  consignees,  and  the  persons  on  whose  account  the  shipment 
was  made,  were  R.  H.  Williams  &  Company.  When  the  boat  had 
got  within  four  or  five  miles  of  her  destination,  she  encountered  a  sharp 
storm  and  went  down. 

New  Haven  is  some  eighty  miles  from  New  York  by  water. 

After  his  boat  sank  the  carrier  at  once  notified  the  Buffalo  Insurance 
Company,  his  assurers,  and  they  immediately  employed  wreckerg,  who 
raised  the  boat  and  towed  her  with  her  cargo  on  board  to  New  Haven. 

While  she  lay  at  New  Haven,  still  holding  her  cargo,  the  plaintiff 
notified  the  defendants  not  to  take  the  cargo  from  the  boat  until 
freight  had  been  paid.  They,  nevertheless,  authorized  one  Baxter  to 
take  the  cargo  from  the  boat  and  sell  it.  This  was  done  and  the  de- 
fendants received  the  proceeds  of  the  sale. 

The  defendants  claimed  that  they  were  insurers  of  the  coal,  and 
took  the  samti  from  the  "  Arizona,"  because  the  plaintiff  had  abandoned 
it,  and  the  plaintiff  brings  this  action  as  the  bailee  in  possession  of  iho 
cargo,  and  insists  that  the  same,  or  at  any  rate  his  special  property 
therein  as  carrier,  has  been  tortiously  taken  by  the  defendants. 
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Mr.  KetteU^  for  appellant     Mr.  McCarthy^  for  respondent. 

Danfoeth,  J.  The  complaint  states  that  in  November,  1881,  the 
plaintiff  as  a  common  carrier  and  owner  of  the  boat  "  Arizona,"  lind, 
npon  it  and  in  his  possession,  coal  of  the  value  of  $1,000,  which  lie 
had  carried  from  New  York  to  New  Haven  on  freight;  that  the 
defendant,  a  domestic  corporation,  bv  violence  took  it  from  the  boat. 

The  answer  of  defendant  admits  his  corporate  character,  but  denies 
the  other  allegations.  It  also  set  up  new  matter,  but  no  question  arises 
on  the  pleadings. 

On  the  trial  of  the  issues  before  a  judge  and  jury,  the  character  and 
ownership  of  the  plaintiff  was  proved^  and  that  the  coal,  in  all  two 
hundred  and  seventy-three  tons,  including  seventeen  on  deck,  wasshipped 
under  a  bill  of  lading  by  the  D.,  L.  &  W.  Railroad  Company  '*for 
account  of  R.  H.  Williams  &  Co."  of  New  Haven,  and  to  be  deliv- 
ered to  them  "  or  their  assigns  (dangers  of  the  seas  excepted),  they 
paying  freight  at  the  rate  of  seventy  cents  per  ton."  While  on  the 
voyage  and  near  New  Haven  a  heavy  storm  was  encountered,  and  the 
captain  having  first  tied  "  a  big  buoy 'to  the  end  of  the  boat,  and  located 
her  where  she  would  bo  easily  found,"  left  the  boat  and  it  sunk. 

The  boat  and  cargo  were  insured ;  the  boat  by  the  Buffalo  Insurance 
Company ;  and  in  pursuance  of  the  terms  of  the  policies  the  owner 
notitied  them  of  the  "  misfortune,"  claiming  a  total  loss.  But  the 
policy  provided  that  the  insured  should  '^  not  have  a  right  to  abandon 
the  vessel,  except  in  the  case  of  an  absolute  total  loss,"  and  that  "  the 
acts  of  the  insured  or  insurers,  or  their  agents,  in  recovering,  saving 
and  preserving  the  property  insured,  in  case  of  disaster,  shall  not  be 
considered  a  waiver  or  an  acceptance  of  an  abandonment,  nor  as 
affirming  or  denying  any  liability  under  this  policy,  hut  stbch  acta 
shaU  he  considered  as  done  for  the  henefit  of  all  concerned^  and  with- 
outprejitdice  to  the  rights  of  either  party. ^'^ 

tfnder  these  provisions  tne  insurers  refused  to  receive  the  loss,  and 
in  reply  to  the  owner's  notice,  informed  him  that  they  intended  to 
raise  the  boat. 

The  defendant  insured  the  'cargo  on  account  of  the  D.,  L.  &  W. 
Railroad  Co.,  and  they  in  consideration  of  the  payment  of  its  value, 
"  sold,  abandoned  and  set  over "  the  coal  and  their  interests  in  it  to 
the  defendants.  Soon  thereafter  negotiations  between  the  two  insur- 
ance companies  and  the  Baxter  Wrecking  Company  resulted  in  a  pro- 
posal by  the  latter,  in  substance,  to  raise  the  boat  and  cargo  of  coal, 
'*  and  deliver  them  alongside  dock  in  New  Haven,  to  be  discnarged  tor 
and  in  consideration  of  the  sum  of  $1,000,  to  be  apportioned  between 
the  boat  and  cargo  according  to  the  laws  and  usages  of  general  average 
in  such  cases."  This  was  agreed  to.  Under  it  the  boat  was  raised, 
and  with  all  its  cargo  on  board  save  the  seventeen  tons  deck  load,  taken 
to  the  wharf  at  New  Haven.  While  there  the  plaintiff  wasnotifii^d  by 
the  Buffalo  Insurance  Company  to  go  to  New  Haven  and  take  charge 
of  the  boat.  He  notified  the  defendant  of  his  claim  for  freight  money 
and  forbade  the  removal  of  the  cargo  until  it  was  satistied.  The 
president  of  the  company  replied  ''he  was  not  obliged  to  pay  it,  and 
would  take  the  coal  in  spite  of  him."     After  this  the  coal  was  sold 
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by  defendant's  directions,  the  wrecking  company's  charges  satisfied, 
and  the  balance  paid  over  to  the  defendant. 

At  the  close  of  the  trial  the  court  was  asked  to  direct  a  verdict  for 
the  plaintiflF,  and  being  denied,  the  plaintiff  requested  the  trial  judge 
to  submit  to  the  jury  the  question  whether  or  not  the  plaintiff  neglected 
and  declined  to  raise  that  cargo  and  complete  the  voyage,  and  also 
whether  or  not  he  "  abandoned  the  cargo  and  the  boat."  Ihisalso  was 
refused  and  on  motion  by  defendant  th^  complaint  was  dismissed. 

The  general  term  granted  a  new  trial.  We  think  properly.  When, 
as  in  this  case,  payment  of  freight  is  a  condition  of  delivery,  the  cargo 
becomes  bound  to  the  boat  from  the  time  it  is  received  on  board,  until 
by  sortie  default  on  its  part,  or  some  event  which  puts  an  end  to  the 
voyage,  it  becomes  impossible  to  fulfill  the  contract  of  affreightment 
—  Abb.  Ship.  595 —  and  if,  in  fact,  it  reached  the  port  of  destination, 
80  that  delivery  can  be  made,  whether  by  the  boat  named  or  by  another 
agency  set  in  motion  by  the  original  carrier,  or  by  one  standmg  in  his 
pTac«,  freight  is  earned,  the  lien  continues  and  can  be  enforced.  This 
lollows  from  the  rule,  entirely  well  settled,  that  as  between  the  owner 
and  insurer  a  total  loss  of  freight  arises  only  where  the  ship  and  cargo 
are  wholly  lost,  but  if,  although  the  ship  itself  be  wrecked  and  utterly 
lost,  the  master  can  reship  and  forward  the  goods  by  reasonable  endeavor 
and  reasonable  cost,  it  is  liis  duty  to  do  so.  Hvi^beU  v,  Insuranoe  Co.j 
74  N.  Y.  246. 

Ilere  it  is  undisputed  that  all  save  the  deck  load  did  reach  the  place 
of  destination  and  was  there  disposed  of  by  the  assignees  of  the  cargo, 
to  whom  its  shippers  undertook  to  transfer  it.  Apparently,  then,  Uie 
contmct  to  carry  was,  on  the  plaintiff's  part,  fulfilled,  and  the  contract 
to  deliver  would  have  been  but  for  the  interference  of  the  defendant 
If  by  preventing  delivery  to  the  consignees,  it  has  prevented  the  boat 
earning  full  freight,  that  circumstance  cannot  be  to  its  advantage.  The 
defendant  assumes  that  the  shippers  were  the  owners  and  had  tne  right 
of  control.  If  so  the  abandonment  of  the  cargo  to  its  insurers  can 
have  no  other  effect  than  to  put  them  in  place  of  the  owner,  and  make 
a  delivery  of  the  coal  to  them  as  valid  for  the  purpose  of  earning  freight 
as  would  have  been  a  delivery  to  the  owner,  but  neither  they  nor  tne 
original  owner  could  take  it  against  the  will  of  the  ship-owner  until 
payment  of  freight. 

The  learned  counsel  for  the  appellant  does  not  claim  that  on  the  part 
of  the  owner  of  the  ship  there  was  a  consummated  abandonment.  He 
says  the  plaintiff  "  tried  to  abandon.  Under  a  clause  in  his  policy  he 
could  not  do  this  if  insurers  refused  to  accept  abandonment ;  they  did 
refuse."  Again  he  says :  "  The  refusal  of  his  insurers  to  accept  his 
abandonment  was  notice  that  the  insurers  would  attempt  to  raise  the 
boat,  and  they  told  him  so  from  the  first."  The  terms  of  the  policy, 
already  referred  to,  justify  that  claim.  How,  then,  can  it  be  said  that 
there  was  an  abandonment  by  him  ?  An  abandonment  of  the  cargo  by 
the  shippers  or  owners  could  not  affect  the  boat.  An  actual  abandon- 
ment of  the  boat  to  its  insurer  would  have  presented  a  different  ques- 
tion. The  freight  pending  would  go  with  it  as  incident  to  the  owner- 
ship, and  if  finally  earned,  would  belong  to  the  abandonee.     It  would 
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have  not  onl^  the  title  to  the  boat,  but  the  posseseioa  and  the  advan- 
tages resulting  from  a  completion  of  a  voyage.  But  there  was  no 
abandonment  to  the  insurers.  The  appellant's  claim  is  that  the  plaio- 
tift  abandoned  the  voyage  and  treated  it  as  put  an  end  to,  without  the 
possibility  of  renewal  and  without  the  intention  of  resuming  it.  If 
that  is  so,  then  the  contract  was  indeed  dissolved. 

On  the  other  side  is  the  coatention  that  the  question  was  not  one  of 
law,  but  at  most  one  of  fact  for  the  jury  to  answer  upon  the  evidence. 
I£  that  is  so,  then  the  exception  to  the  refusal  of  tne  trial  judge  to 
submit  it  to  thom  was  well  taken.  It  is  to  be  observed  that  the  boat 
was  in  tow  from  New  York,  aided  neither  by  sails  of  its  own  or  steam, 
but  carried  along  by  the  motive  power  of  another  vessel ;  that,  when 
by  stress  of  weather  it  was  cast  loose  and  submerged,  the  place  was 
marked  by  a  bnoy,  to  which  before  sinking  it  was  attached.  The 
object  of  this  was  that  it  might  easily  be  found.  No  other  conse- 
qtiences  in  fact  or  law  resulted  from  the  sinking  of  the  boat  through 
tne  water  to  the  bottom  than  would  have  attended  its  standing.  In 
either  case,  although  disabled  from  completing  her  voyage,  the  owner 
might  still  earn  the  whole  freight  by  maKing  the  necessary  repairs,  or 
by  sending  the  cargo  to  the  place  of  its  destination  in  another  boat. 
Here  the  boat,  as  the  event  clearly  showed,  was  in  position  to  be 
reached,  repaired  and  sent  on,  no  removal,  even  of  the  coal,  being  nec- 
essary. The  voyage,  therefore,  was'  not  lost,  and  under  .the  stipula- 
tions of  the  policy  the  recovery  of  the  boat  must  be  considered  as 
undertaken  for  the  benefit  and  on  account  of  its  owner.  The  insur- 
ance on  the  boat  was  for  the  voyage.  Neither  boat  nor  cargo  were  in 
fact  lost.  The  boat  was  insured  for  $1,200.  The  owner  was  paid 
$750,  and  of  that  about  $300  went  to  the  Baxter  company.  The  loss 
was  a  partial  loss  only,  and  so  treated.  The  boat  at  no  time  ceased  to 
be  the  property  of  the  plaintifE,  and  the  expense  of  recovery  was  borne 
by  him.  The  voyage  was  completed  and  tne  cargo  delivered  at  its  port 
of  destination,  not  indeed  to  the  consignee,  for  that  was  rendered 
impossible  by  the  act  of  the  defendant. 

Upon  the  point  now  before  us  the  evidence  of  the  plaintiff  and  the 
president  of  the  defendant  is  important.  The  former  testified  that  he 
at  once,  after  the  accident,  informed  the  defendant  of  the  attachment 
of  the  buoy  and  its  purpose,  and  that  the  Buffalo  Insurance  Company 
were  goin^  to  raise  the  boat.  He  claimed  his  lien  and  forbade  the 
removal  ot  the  cargo  until  freight  was  paid.  The  testimony  of  the 
president  hardly  raises  a  conflict.  He  remembers  the  interview  with 
the  plaintiff  soon  after  the  loss,  and  while  unable  to  remember  the  exact 
language  used,  says :  ^'The  effect  of  it,  and  the  conclusion  I  came  to 
was  that  he  didn't  mean  to  do  any  thing  to  get  the  vessel  up ;  I  think 
I  said  to  him  that  being  insured  in  the  Buffalo  company  to  the  amount 
of  $1,000,  I  supposed  he  had  abandoned  it,  and  we  would  have  to 
make  our  own  arrangements ;  I  can't  remember  the  exact  language, 
but  that  is  the  conclusion  we  came  to,  and  he  gave  me  to  understand 
that.''  He  testified,  however :  "  Hughes  did  not  tell  me  in  so  many 
words  that  he  had  abandoned  the  boat  and  would  have  nothing  to  do 
with  it ;  he  gave  me  the  impression  he  was  going  to  have  nothing  more 
Vol.  n— 59 
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to  do  with  it,"  and  admits  he  was  forbidden  to  take  the  cargo  from  the 
boat.  But  if  there  was  contradiction,  the  construction  of  the  testi- 
mony was  for  the  jury.  Unless  voluntarily  relinquished  by  the  plain- 
tiff, the  legal  possession  which  he  had  of  the  careo  continued  after  as 
it  was  before  the  accident,  and  1  am  unable  to  find  any  thing  in  the 
appellant's  points  which  should  relieve  the  defendant  from  answering 
for  such  damages  as  the  plaintiff  sustained  by  being  deprived  of  it. 
The  case  should,  therefore,  have  been  given  to  the  jury. 

It  does  not  follow  that  the  recovery  should  include  the  full  value  of 
the  cargo.  It  may  extend  no  farther  than  the  value  of  the  plaintiff's 
special  property,  and  this  again  be  diminished  by  subjecting  it  to  a 
snare  of  the  expense  incurred  for  its  recovery.  Neither  of  these  ques- 
tions are  before  us.  It  is  enough  that  we  now  concur  with  the  court 
below,  in  the  decision  that  the  plaintiff  was  improperly  turned  out  of 
court. 

The  order  appealed  from  should,  therefore,  be  affirmed,  and  the 
plaintiff',  in  pursuance  of  the  stipulation,  have  judgment  absolute. 

Rapallo,  Andrews  and  Miller,  JJ.,  concur ;  £arl,  J.,  reads  dis- 
senting opinion,  and  Buger,  Ch.  J.,  and  Finoh  J.,  concur. 


Flbhing,  Respondent,  v.  Burhhak  et  al.  Appellants.* 

October  6,  1885. 

Judicial  Sale— Dbfectivb  Titlb  —  Relibviko  Purchaser— Exbcdtioh  of 
Power  —  Construction  of  Will. 

a  parchaser  at  a  jadicial  sale  is  entitled  to  a  marketable  title,  free  from  rea- 
sonable doubt. 

Tbe  purchaser  of  premises  at  a  referee's  sale  in  partition  asked  to  be  relieved 
from  bis  purchase  on  the  ground  of  alleged  defects  discovered  in  the  title.  It 
appeared  that  the  sufficiency  of  the  title  depended  upon  the  execution  of  a  power 
by  two  of  the  three  qualified  executors  named  in  the  will  of  the  testator,  and  the 
construction  to  be  given  to  the  will  as  to  whether  the  testator's  children  took 
the  property  in  question  in  fee-simple  absolute,  or  took  only  a  qualified  estate 
determinable  upon  certain  contingencies;  that  the  first  of  tnese  questions  de- 
pended upon  controvertable  facts,  and  the  question  as  to  the  construction  of  the 
will  was  one  which  would  require  grave  judicial  consideration. 

ffeid,  that  in  view  of  the  uncertainty  as  to  the  title,  the  purchaser  should  be 
relieved  from  his  purchase. 

This  is  an  appeal  from  an  order  of  the  general  term  of  the  first  de- 
partment, reversing  an  order  of  the  special  term,  relieving  the  pur- 
chaser Stemberger,  at  partition  sale,  from  his  purchase  on  me  ground 
of  doubts  as  to  title. 

The  original  judgment  directed  a  sale  by  the  referee.  The  sale  was 
had  on  December  28,  1883,  and  Mayer  Stemberger  became  the  pur- 
chaser for  $50,000.  Ten  per  cent  of  the  bid  was  paid  on  the  day  of 
sale,  and  the  residue  was  to  be  paid  on  Jan,  29,  1884,  when  the  deed 
was  to  be  delivered.  The  purchaser  was  advised  by  his  counsel  that 
the  referee's  deed  would  not  pass  to  him  a  title  marketable  or  free 
from  reasonable  doubt,  and  the  purchaser  served  written  objections  to 
the  title  on  the  referee.  The  purchaser  asked  for  the  repayment  of 
the  ten  per  cent  and  his  expenses,  etc. 

♦  S.  C,  22  Weekly  Dig.  26,  reversing  18  id.  659,  not  elsewhere  reported. 
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The  first  owner  of  the  property  seems  to  have  been  one  John  McKie, 
by  deed  from  the  city  of  New  York.  This  deed  is  not  found,  bnt  is 
recited  in  a  release  oi  quit-rent  in  1833. 

The  objections  to  the  title  relate  principally  to  the  deed  of  some  of 
the  executors  of  McEie  to  one  DeForest,  and  its  insufficiency  to  pass 
the  title. 

Many  of  the  objections,  notably  I  and  II,  are  based  upon  outstand- 
ing rights  and  claims  of  persons  not  parties  to  this  action.  Objection 
I  presents  the*  question  whether  the  power  of  sale  conferred  on  the 
executors  of  the  will  of  John  McKie  was  properly  executed  —  two 
only  of  the  three  living  and  qualified  executors  naving  joined  in  the 
deed. 

Objection  II  presents  the  question  whether  under  the  will  of  John 
McKie,  his  chilaren,  who  should  die  after  him  leaving  issue,  took  an 
estate  in  fee-simple  absolute,  or  an  estate  for  life  only,  with  remainder 
in  fee  to  such  issue.  Thomas  McKie,  one  of  snch  children,  died  on 
March  27, 1875,  leaving  issue,  one  of  whom  was  an  infant  of  the  age 
of  ten  years. 

Scrniud  Bandy  for  appellants.  M.  Z.  Tonmsejid  and  Alex.  Tham^ 
for  respondents. 

Andrews,  J.  The  serious  ohiection  made  by  the  purchaser  rdates  to 
the  sufficiency  of  the  deed  of  February  14,  1833,  from  Thomas  McKie 
and  Andrew  Stark,  described  therein  as  executors  of  John  McKie,  to 
Gerardus  DeForest,  to  pass  title  to  the  premises  in  question.  It  is 
conceded  that  John  McKie  died  seized  in  1828.  The  answer  made  to 
the  objection  is  two-fold :  firsts  that  the  deed  was  a  valid  execution 
of  the  power  of  sale  vested  in  the  executors  of  McKie  by  his  will ;  and 
secondj  that  the  five  children  of  the  testator  took  under  the  will  a  title 
in  fee-simple  to  the  land,  and  that  conceding  that  the  conveyance  by 
the  two  executors  was  not  a  valid  exercise  or  the  power  of  sale,  never- 
theless the  title  of  DeForest  as  to  four-fifths  of  the  premises  was  rati- 
fied and  confirmed  by  the  quit-claim  of  April  29,  1835,  executed  by  all 
the  children  of  the  testator,  except  his  son  William,  and  that  the  title 
to  the  share  of  William,  who  died  in  1836,  is  barred  bv  adverse  pos- 
session. It  is  further  claimed  that  it  must  be  presumed  that  William 
received  his  proportion  of  the  purchase-money  on  the  sale  to  DeForest, 
and  that  the  acceptance  by  him  of  his  share  of  the  consideration  ope- 
rated as  an  estoppel,  and  precluded  him,  or  those  claiming  under  him, 
from  questipning  the  validity  of  DeForest's  title. 

The  sufficiency  of  the  first  answer,  if  true,  needs  no  argument.  But 
if  the  conveyance  by  the  two  executors  was  not  a  good  execution  of 
the  power  of  s^e  contained  in  the  will,  the  sufficiency  of  the  second 
answer  depends  upon  the  correctness  of  the  assumption  on  which  it 
proceeds,  viz. :  That  under  the  will  the  five  children  of  the  testator 
took  an  absolute  fee  in  the  premises.  If  they  took  a  fee-simple,  the 
ouit-claim  of  April  29,  1835,  vested  in  De  Forest  a  good  title  to  four- 
nfths  of  the  land,  and  as  to  the  one-fifth  devised  to  the  testator's  son, 
William,  his  title  and  that  of  his  heirs  is  apparently  barred  by  adverse 
possession.     On  the  other  hand,  if  under  the  will  the  children  of  the 
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testator  took  only  a  base  or  qualified  fee,  determinable  upon  their  death, 
leaving  issue,  or  upon  their  death  under  twenty-one  years  of  age,  with- 
out issue,  and  the  fee  on  the  happening  of  the  contingent  event  was 
given  over  to  their  issue,  or  to  the  brothers  and  sisters  as  the  case  might 
be,  then  manifestly  the  quit-claim  deed  did  not  bar  the  right  of  the  issue 
of  the  children,  or  cut  on  the  ultimate  fee  given  to  them  on  thedeath  of 
the  parent.  The  deed  might  become  the  foundation  for  an  adverse  pos- 
session as  it  purported  to  be  a  conveyance  in  fee,  but  in  this  way  only 
could  it  affect  their  rights. 

But  an  adverse  possession  under  the  deed  could  not  be  deemed  to 
commence  as  against  the  ultimate  devisees,  until  the  determination  of 
the  precedent  estate  and  the  accruing  of  their  absolute  title  in  posses- 
sion. For  it  is  well  settled  that  the  statute  does  not  commence  to  run 
against  a  person  entitled  after  the  determination  of  a  prior  estate,  dur- 
ing the  continuance  of  that  estate.  Jackson  v.  Schoonmaker^  4  Johns. 
390 ;  Jackson  v.  SeUicky  8  id.  262 ;  Jackson  v.  Johnson,  5  Cow.  74. 
Upon  the  assumption,  therefore,  that  the  issue  of  the  children  of  the 
testator  took  under  the  will,  upon  the  death  of  the  parents  respectively, 
an  estate  in  fee,  as  purchasers,  in  the  share  of  their  parents,  it  is  clear, 
upon  the  conceded  fact  that  Thomas,  one  of  the  sons  of  the  testator, 
lived  until  1875,  and  that  he  died  in  that  year,  leaving  issue,  one  of 
whom  was  an  infant  of  the  age  of  ten  years,  that  as  against  such  issue 
no  title  by  adverse  possession  had  been  acquired  under  the  deed  of 
April  29,  1835.  Tnere  was  no  right  of  entry  in  the  children  of 
Thomas  until  his  death.  The  deed  conveyed  his  title  to  De  Forest, 
whatever  it  was,  with  the  right  of  possession  during  his  life.  His 
children  could  maintain  no  action  to  recover  the  premises,  until  their 
right  to  the  possession  accrued.  The  questions,  therefore,  presented  for 
consideration  arej  first,  as  to  the  validity  of  the  deed  from  the  two  acting 
executors,  as  an  execution  of  the  power  of  sale  ;  and,  in  case  it  should 
be  held  invalid,  the  further  question  as  to  the  quality  of  the  estate 
devised  by  the  will  of  McKie,  to  his  children,  and  also  the  question  of 
adverse  possession. 

It  is  material,  in  the  first  place,  to  consider  the  principle  upon  which 
objections  to  title  on  a  judicial  sale  are  to  be  treated  and  adjudicated. 
Tlie  purchaser  is  entitled  to  a  marketable  title,  free  from  reasonable 
doubt.  The  purchaser  bids  on  the  assumption  that  there  are  no 
undisclosed  defects.  The  purchaser  pays  ana  the  seller  receives  a  con- 
sideration, regulated  in  view  of  the  implied  condition.  Obiections 
which  are  merely  captious,  or  mere  suggestions  of  defects  which  no 
reasonable  man  would  consider,  although  within  the  range  of  possi- 
bility, or  those  which  are  clearly  invalid  by  the  law  as  settled,  what- 
ever doubts  may  at  a  former  time  have  existed  as  to  the  questions 
raised,  are  not  available  to  a  purchaser,  and  will  be  disregard^.  But 
the  question  presented  to  the  court  on  an  application  to  compel  a  pur- 
chaser on  a  judicial  sale,  who  raises  objections  to  the  title  tendered  to 
complete  the  purchase,  is  not  precisely  the  same  as  if  it  was  raised  in  a 
direct  proceeding  between  the  very  parties  to  the  right.  Where  all 
the  parties  in  interest  are  before  the  court,  and  the  court  has  jurisdic- 
tion to  decide,  they  are  concluded  by  the  judgment  pronounced,  as  long 
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as  it  stands  unreversed,  however  imperfectly  the  evidence  or  facts  were 
presented  or  disclosed,  upon  which  the  adjudication  is  made,  or  how- 
ever doubtful  the  adjudication  may  have  been  in  point  of  law.  If 
the  controversy  involves  a  disputed  question  of  fact,  or  the  evidence 
authorizes  inferences  or  presumptions  of  fact,  the  finding  of  the  tri- 
bunal makes  the  fact  what  it  is  found  to  be  for  the  purposes  of  the 
particular  case,  although  the  evidence  of  the  fact  may  be  weak  and 
inconclusive,  or  although  it  is  apparent  that  there  are  sources  of  infer 
mation  which  have  not  been  explored,  which,  if  followed,  might  have 
removed  the  obscurity.  The  parties  are,  nevertheless,  concluded  in 
snch  a  case,  because  they  were  parties  to  a  judicial  controversy  before 
a  tribunal  constituted  for  the  very  purpose  of  deciding  rights  of  per- 
sons and  property,  and  l)efore  which  they  had  an  opportunity  to  be 
heard.  But  the  court  stands  in  quite  a  different  attitude  where  it  is 
called  upon  to  compel  a  purchaser  to  take  title  under  a  judicial  sale, 
-who  asserts  that  there  are  outstanding  rights  and  interests  not  cut  off 
or  concluded  by  the  judgment  under  which  the  sale  was  made.  The 
objection  may  involve  a  mere  question  of  fact,  or  it  may  involve  a 
pure  question  of  law  upon  undisputed  facts.  In  either  case  it  may 
very  well  happen  that  the  question  is  so  doubtful  that  although  the 
court  could  decide  it  upon  tne  facts  disclosed  in  a  proceeding  where  all 
the  parties  interested  were  before  the  court,  nevertheless  it  would 
decline  to  pass  upon  it  in  a  proceeding  to  compel  a  purchaser  to  take 
title,  and  would  relieve  him  from  his  purchase.  The  reason  is 
obvious — the  purchaser  is  entitled  to  a  marketable  title.  A  title  open 
to  reasonable  doubt  is  not  a  marketable  title.  The  court  cannot  make 
it  such  by  passing  upon  an  objection  depending  on  a  disputed  question 
of  fact,  or  a  doubtful  question  of  law,  m  the  absence  of  the  party  in 
whom  the  outstanding  right  was  vested.  He  would  not  be  bound  by 
the  adjudication,  and  could  raise  the  same  question  in  a  new  pro- 
ceeding. 

The  doud  upon  the  purchaser's  title  would  remain,  although  the 
court  undertook  to  decide  the  fact  or  the  law,  whatever  moral  weight 
the  decision  might  have.  It  would  especially  be  unjust  to  compel  a 
purchaser  to  take  a  title,  the  validity  of  which  depended  upon  a  question 
of  fact,  where  the  facts  presented  upon  the  application  might  be 
changed  on  a  new  inquiry,  or  are  open  to  opposing  inferences.  There 
must,  doubtless,  be  a  real  question  and  a  real  doubt.  But  this  situation 
existing  the  purchaser  should  be  discharged.  Shriver  v.  Shriver^  86 
N.  Y.  575,  and  cases  cited  ;  HeUreigd  v.  Manning^  97  id.  56. 

The  power  of  sale  in  the  will  of  John  McKie  was  vested  in  his 
executors  named  in  the  will,  "  or  such  one  or  more  of  them  as  shall 
take  upon  him  or  themselves  the  burthen  of  the  execution  of  the  will." 
There  were  four  persons  named  as  executors.  On  the  probate  of  the 
will  in  1828,  as  a  will  of  personal  estate,  letters  testamentary  were 
issued  to  three  of  the  executors,  viz.:  Thomas  McKie,  William  McKie 
and  Andrew  Stark.  The  will  was  proved  as  a  will  of  real  estate  in 
1833.  William  McKie  did  not  join  in  the  deed  to  DeForest  of 
February  14,  1833.  If  he  qualified  as  executor  and  with  his  co-execu- 
tors, Thomas  McKie  and  Andrew  Stark,  undertook  the  burden  of  the 
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execution  of  the  will  and  was  not  subsequently  discharged,  or  did  not 
renounce  his  executorship  or  refuse  to  act  as  executor,  uxea  it  seems  to 
be  conceded  that  the  power  of  sale  was  not  well  executed  by  the  con- 
veyance of  his  two  co-executors,  in  which  he  did  not  join.  The  court 
below  inferred  a  renunciation  or  refusal  to  act  on  the  part  of  William 
McKie,  from  certain  facts  which  appeared,  prominent  among  which 
are  the  circumstances  that  in  1832  Stark  and  Thomas  McKie  took  from 
the  city  of  New  York  a  release  of  certain  quit-rents,  charged  on  the 
premises  in  their  names  as  acting  executors ;  that  the  deed  of  February 
14,  1833,  describes  the  grantors  as  acting  executors  and  recites  the 
authority  conferred  by  the  will ;  the  advertisement  and  sale  of  the 
premises  at  public  vendue  to  DeForest  for  $16,150  ;  that  DeForeet,  in 
1833,  entered  into  possession  of  the  premises,  under  the  deed  from  the 
two  executors,  and  continued  in  possession  until  his  death  in  1873,  and 
that  the  premises  continued  to  be  occupied  under  his  title  until  the 
commencement  of  the  present  action  in  partition  in  1881,  without  any 

Zuestion  having  been  raised  as  to  the  validity  of  the  executor's  deed, 
^n  the  other  hand  it  may  be  plainly  urged  that  the  issuing  of  letters 
testamentary  to  William  McKie,  in  connection  with  Stark  and  Thomas 
McKie,  creates  a  presumption  that  WiUiam  McKie  did  take  upon  him- 
self, in  1828,  the  execution  of  the  will ;  that  there  is  no  evidence  of  any 
iictual  renunciation  of  his  office  as  executor,  or  refusal  to  act ;  that  the 
explanation  of  the  quit-claim  of  April  29, 1835,  may  be  that  it  was  pro- 
cured to  remove  a  doubt,  or  to  remedy  some  supposed  defect,  in  respect 
to  the  execution  of  the  power  by  the  deed  of  February  14,  1833 ;  that 
it  was  not  until  the  death  of  the  children  of  John  McKie  that  any  persons 
were  in  a  position  to  question  the  title  of  DeForeat  and  his  grantees, 
except  the  testator's  son  William,  and  he  received,  as  may  be  supposed, 
his  share  of  the  consideration  of  the  sale  by  the  executors,  and  had  no 
interest  to  question  the  title.  We  do  not  intend  to  say  that  a  jury 
might  not  be  justified,  upon  the  facts  presented  on  the  application  in 
this  case,  in  finding  that  William  McKie  did  renounce  his  executorship 
or  refuse  to  act  as  executor  prior  to  February  14,  1833.  See  Doyle  v. 
Blake,  2  Sch.  &  Lef.  229  ;  Wasson  v.  Kirig,  2  Dev.  &  B.  262.  But 
such  a  finding  would  depend  upon  inferences  and  presumptions  by  no 
means  incontrovertible,  and  would  not  bind  the  issue  of  the  children  of 
the  testator,  claiming  title  as  against  the  purchaser  in  this  proceeding, 
and  there  is,  we  think,  such  a  doubt  in  respect  to  the  fact,  that  the 
court  ought  not  to  compel  the  purchaser  to  complete  his  purchase  upon 
the  assumption  that  Stark  and  Thomas  McKie  were  the  only  executors 
authorized  or  required  to  join  in  the  execution  of  the  power. 

In  an  action  of  ejectment  by  the  children  of  Thomas  to  recover 
their  interest,  would  the  court  be  authorized  to  direct  a  nonsuit  against 
them  on  the  ground  that  the  facts  (as  now  presented)  conclusively  estab- 
lished a  good  execution  of  the  power  of  sale?  We  think  this  question 
must  be  answered  in  the  negative. 

The  question  whether  the  children  of  the  testator,  John  McKie,  took 
under  tne  will  an  absolute  fee,  or  only  a  fee  determinable  on  their 
death,  leaving  issue,  is  one  of  law  purely,  arising  on  the  construction 
of  the  will.     It  is  a  question  which,  under  the  decision  of  this  court  in 
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ChryHie  v.  Phyfe^  19  N.  Y.  344,  would  require  grave  consideration. 
The  quit-claim  of  April  2f>,  1835,  does  not,  therefore,  remove  the 
doubt  cast  upon  the  title,  growiHg  out  of  the  execution  of  the  power 
of  sale.  The  answer  to  the  claim  that  DeForest  and  his  grantees  have 
acquired  a  title  by  adverse  possession,  has  been  indicated.  The  posses- 
sion did  not  commence  to  be  adverse  against  the  issue  of  the  testator's 
son  William,  until  his  death  in  1875,  and  it  is  the  question  as  to  the 
rights  of  the  issue  of  the  children  of  John  McKie,  which  creates  the 
doubt  as  to  the  title  tendered  to  the  purchaser  in  this  proceeding. 

These  views  lead  to  a  reversal  of  the  order  of  the  general  term  and 
the  atiirmance  of  the  order  of  the  special  term  discharging  the  pur- 
chase, etc. 

All  concur. 


SUPREME  JUDICIAL   COURT  OF  MASSACHUSETTS. 


Commonwealth  v.  Estb. 
October  21,  1886. 

CRUaNALLAW^-EfiCBEZZLBMENT — TOWN  TREASURER — FALSE  ACCOUNTS — LARCENT. 

The  defendant  was  charged  with  embezzling  the  funds  of  the  town  of  which 
he  was  treasurer,  consisting  of  the  proceeds  of  two  notes  upon  which  he  had 
borrowed  money  for  town  purposes,  as  he  was  duly  authorized  to  do.  He  had 
credited  himself  in  his  accounts  with  the  town,  with  the  proceeds  of  the  notes 
as  money  paid  out  for  town  purposes,  but  had  failed  to  charge  himself  either 
with  the  notes  or  their  proceeds.  The  evidence  showed  that  he  in  fact  used  the 
greater  part,  if  not  the  whole,  of  the  proceeds  of  the  notes  in  paying  proper 
town  charges;  but  at  the  expiration  of  his  term  of  office,  his  accounts  were 
shor^he  amount  of  the  notes. 

Held,  that  whatever  part  of  the  proceeds  of  the  notes  was  used,  and  intended 
to  be  used  by  the  defendant  in  the  payment  of  proper  town  charges,  was  not 
embezzled,  even  if  the  use  was  contrived  as  part  of  a  scheme  to  defraud  the  town. 
The  fact  that  the  payment  was  a  means  of  embezzling  other  town  moneys  in  the 
future,  or  covered  up  an  embezzlement  of  other  money  in  the  past,  would  not 
make  it  an  embezzlement  of  the  money  so  used.  Neither  would  the  fact  that  he 
represented  it  to  the  town  as  the  payment  of  other  town  money,  that  is,  as  a  pay- 
ment from  his  balance  on  hand  and  not  from  the  notes. 

Embezzlement  retains  so  much  of  the  character  of  larceny  that  it  is  essential 
to  the  commission  of  the  crime  that  the  owner  should  be  deprived  of  the  property 
embezzled  by  an  adverse  holding  or  use. 

Indictment  against  the  defendant  for  embezzlement,  which  alleged 
in  three  counts,  that  as  treasurer  of  the  town  of  Southbro',  in  the 
years  1881  and  1882,  he  embezzled  in  1881,  $1,800,  and  in  1882, 
$2,000,  and  also,  in  1882,  $445,  the  property  of  the  town  of  Southbro'. 
At  the  trial  in  the  superior  court,  the  government  offered  evidence  tend- 
ing to  show  that  by  tne  records  of  the  town  it  appeared  that  the  defend- 
ant, as  treasurer,  was  authorized  to  borrow  money  for  the  town  "  with 
the  approval  of  the  selectmen,"  in  1881  and  1882,  and  that  he  drew  a 
note,  as  treasurer  of  the  town,  for  $1,800,  payable  on  demand  to  the 
Marlboro'  Savings  Bank ;  that  the  note  bore  date  of  September  23, 1881, 
and  bore  the  approval  of  the  selectmen.  It  further  appeared  that  he 
gave  this  note  to  said  Marlboro'  Savings  Bank,  and  received  therefoi* 
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$1,800  in  two  checks,  payable  to  the  order  of  E.  E.  Alley,  treasurer  of 
the  Marlboro'  bank,  and  indorsed  in  blank  by  him,  and  the  defendant 
deposited  these  checks  in  the  Westboro'  National  Bank,  in  his  acconnt 
as  treasurer  of  Southboro',  as  appeared  upon  his  account  at  that  bank, 
as  treasurer  of  the  town  of  Southboro'.  It  further  appeared  that  he 
kept  a  book  of  his  accounts  as  treasurer,  in  detail,  in  his  own  writing, 
charging  himself  with  money  received,  and  crediting  himself  witn 
expenditures,  and  making  up  balances  every  year,  carrymg  forward  the 
balance  as  cash  on  hand ;  that  the  receipt  of  this  $1,800  was  not 
entered  in  his  cash  received,  or  elsewhere  in  his  books,  except  in  his 
account  with  the^bank,  as  treasurer  of  the  town.  It  appeared  by  the 
cashier's  book  at  the  Westboro'  National  Bank,  that  the  defendant,  as 
treasurer  of  said  town,  drew  out  $1,500  upon  his  check,  payable  to  the 
order  of  the  State  treasurer,  on  the  third  day  after  the  $1,800  was 
received,  and  that  at  the  time  the  $1,800  was  received,  as  appeared  on 
his  trieasurer's  account  with  the  bank,  there  was  but  $195  on  said  account 
in  the  bank,  and  no  other  money  was  received  by  the  bank  from  him, 
prior  to  the  time  when  the  $1,500  was  drawn  out,  except  the  said 
$1,800. 

It  further  appeared  that  upon  the  defendant's  account-book,  as  treas- 
urer of  the  town,  there  was  an  entry  of  $1,500,  paid  to  the  State 
treasurer  as  interest,  due  from  the  town  on  a  $25,000  note  held  by  the 
State  against  said  town,  and  that  this  entry  was  of  the  same  date  as 
appearea  upon  the  State  treasurer's  book,  when  $1,500  was  received 
from  the  defendant  as  treasurer  of  Southboro'. 

The  government  offered  evidence  to  show  that  on  September  26, 
1882,  the  defendant,  as  treasurer  of  the  town  of  Southboro',  drew  a 
note  for  $2,000  on  demand,  approved  by  the  selectmen,  as  Uie  other 
note  was,  and  pi*esented  it  to  tne  State  treasurer,  who  loaned  him 
$2,000  thereon  as  follows,  giving  him  a  check  for  $485,  payable  to  the 
order  of  the  defendant  as  treasurer  of  the  town,  and  applying  $1,515 
on  said  note  for  $25,000,  held  by  the  State  against  the  town  of  South- 
boro', that  being  the  amount  due  as  interest  at  that  time.  This  check  for 
$485  was  deposited  by  the  defendant  in  his  account  as  treasurer  of  the 
town  of  Southboro',  in  the  Westboro'  National  Bank,  on  the  27th  day 
of  September,  1882. 

The  government  introduced  the  treasurer's  account-book  of  the  town 
of  Southboro',  as  kept  by  the  defendant,  and  it  nowhere  appeared  that 
the  defendant  on  that  book,  or  on  any  other  account  or  book,  had  charged 
himself  with  this  note  of  $2,000,  or  the  proceeds  thereof,  but  it 
appeared  that  he  had  entered  the  $1,515  to  his  credit,  as  treasurer,  as  paid 
to  the  State  treasurer  at  the  same  date  as  appeared  by  the  State  treas- 
urer's indorsement  of  the  same  amount,  as  interest  then  due  on  the 
note  of  $25,000,  nor  was  there  any  entry  upon  the  treasurer's  books  to 
show  that  the  $485  was  received  by  the  defendant  as  treasurer.  It 
appeared  by  the  defendant's  account-book,  as  treasurer,  that  on  the  day 
he  effected  this  loan  and  made  this  payment  of  $1,515  to  the  State 
treasurer  (which  was  September  26,  1882),  there  was  a  balance  in  his 
hands  as  treasurer,  of  $1,680.35  before  the  credit  of  $1,515  paid  the 
State  treasurer  as  interest,  and  that  that  balance  was  reduced  $1,515 
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by  that  entry,  and  was  so  carried  through  the  books,  and  was  never 
corrected. 

It  appeared  that  at  the  close  of  the  financial  year  1882,  to-wit : 
March  1, 1883,  the  defendant  went  out  of  office  and  settled  his  account 
as  by  his  books.  The  balance  then  turned  over  was  given  on  his  books 
as  $1,412.80.  At  that  time,  in  the  bank,  his  treasurer's  balance  was 
$731.44,  of  which  $600  was  deposited  and  drawn  out  on  one  check  of 
equal  amount  with  the  deposit.  It  appeared  in  evidence  that  the 
defendant  had  paid  the  two  notes,  the  $1,800  note,  held  by  the  Marl- 
boro' Savings  Bank,  and  the  $2,000  note,  held  by  the  State  treasurer, 
oat  of  his  own  private  funds,  after  he  ceased  to  be  treasurer  of  the 
town. 

The  defendant  requested  certain  rulings  of  the  court,  the  first  and 
fonrth  of  which  are  as  follows : 

1.  That  the  mere  making  of  false  entries  or  additions  or  omissions  in 
his  books  will  not  amount  to  embezzlement,  nor  warrant  a  conviction 
on  an  indictment.  That  evidence  presented  by  the  books  would  not 
in  itself  amount  to  embezzlement  or  alone  warrant  a  conviction. 

4.  That  if  the  jury  shall  find  that  the  said  $1,800,  received  by  said 
defendant  of  the  Marlboro'  Savings  Bank,  was  used  by  said  defendant 
in  paying  proper  town  charges,  and  he  intended  so  to  use  it,  then  such 
.use  would  not  be  embezzlement,  although  it  was  not  accounted  for  in 
his  account  with  the  town. 

The  court  refused  to  ffive  these  rulings.  Among  other  instructions 
given  to  the  jury  were  the  following : 

That  the  mere  making  of  false  entries  or  additions,  or  omissions,  in 
his  books  would  not  amount  to  embezzlement,  nor  warrant  a  conviction 
on  the  indictment ;  and  that  on  the  books  alone  no  jury  ought  to  con- 
vict, unless  there  was  other  evidence,  which  satisfied  them,  beyond  a 
reasonable  doubt,  that  such  false  entries,  or  additions  or  omissions  were 
intentional  and  not  the  result  of  accident  or  mistake,  or  made  with  an 
intent  to  defraud  the  town. 

That  the  government  is  by  statute  limited  to  acts  done  within  six 
months  after  the  date  stated  in  each  count  in  the  indictment,  but  the 
government  in  this  case  relied  only  on  acts  done  by  the  defendant  in 
reference  to  the  Marlboro'  Savings  £ank,  and  in  reference  to  the  State 
treasurer,  in  order  to  prove  the  charge  of  embezzlement  against  the 
defendant,  and  these  acts  appear  to  bo  within  the  limit  of  the  statute ; 
and  the  defendant  must  be  shown  to  have  converted  to  his  own  use 
funds  of  the  town,  in  connection  with  one  or  the  other  of  these  trans- 
actions, or  both  ;  but  the  jury  must  find  a  fraudulent  conversion  of 
some  specific  amount  of  money  of  the  town,  under  any  one  of  the 
counts  of  the  indictment,  that  tney  might  convict  the  defendant,  if  the 
evidence  justified  it,  of  the  embezzlement  of  the  exact  sum  named  in 
each  count,  or  of  any  less  sum. 

That  the  books  which  have  been  introduced  in  evidence  showed 
certain  entries  made  by  the  defendant,  which  are  competent  as  admis- 
sions by  the  defendant,  relating  to  the  transaction  to  which  they  refer, 
but  would  not,  standing  alone,  justify  the  jury  in  convicting  the 
defendant ;  but  if  the  defendant  failed  to  charge  himself   witli  the 
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$l,800Teceived  from  the  Marlboro'  bank  on  his  treasurer's  account,  and 
by  so  doing  made  himself  better  off  and  actually  defrauded  the  town 
out  of  that  amount,  the  jury  might  convict,  provided  he  did  this  with 
a  fraudulent  intent  to  convert. 

That  the  same  would  be  true  with  regard  to  the  $2,000  transaction 
with  the  State  treasurer.  That  in  regard  to  this  latter  transaction,  if 
he  had  on  hand,  as  treasurer  of  the  town,  $1,680,  as  his  account  seemed 
to  show,  and  he  procured  at  that  time  a  loan  of  $2,000,  with  which  he 
never  charged  himself,  and  out  of  such  $2,000  paid  $1,515  to  said  State 
treasurer,  as  interest  on  a  town  loan,  and  entered  tiie  payment  on  the 
same  account,  which  shows  $1,680  on  hand,  and  did  this  with  the 
fraudulent  intent  to  convert  so  much  of  the  funds  in  the  treasury  to 
his  own  use,  and  did  profit  by  it,  and  did  intentionally  defraud  the 
town,  it  would  then  be  competent  for  the  jury  to  convict  upon  the 
count  which  charges  the  embezzlement  of  said  sum  of  $2,000. 

The  jury  convicted  on  the  first  and  third  counts  and  acquitted  on  the 
second,  and  the  defendant  alleged  exceptions  to  rulings  and  refusals  to 
rule  of  the  court. 

^.  J.  Sherman^  attorney-general,  for  government.  «A  H,  Thayer 
and  Z.  J7.  Wakefield^  for  defendant. 

Holmes,  J.  The  evidence  of  the  defendant's  embezzlement  may  be 
summed  up  in  a  few  words,  as  follows :  "  While  treasurer  of  the  town 
of  Southboro'  he  made  two  notes,  in  authorized  form,  and  applied  a 
large  portion  of  their  proceeds  to  payment  of  interest,  due  from  the 
town  to  the  State.  In  his  accounts  with  the  town  he  credited  himself 
with  the  payments  so  made,  but  did  not  charge  himself  with  the  notes, 
or  with  any  part  of  their  proceeds.  The  exceptions  do  not  disclose 
whether  there  was  evidence  how  his  balance  stood  at  the  time  of  the 
earlier  of  these  transactions,  but  at  the  time  of  the  later  his  account 
showed  that  he  was  chargeable  with  $1,680.35,  which  sum  was  dimin- 
ished by  $1,575,  on  the  books,  by  the  credit  mentioned.  The  error 
was  carried  through  the  books  until  he  was  out  of  office,  and  he  then 
settled  his  accounts  by  his  books.  He  " had  paid  the  two  notes"  out 
of  his  private  funds,  after  he  ceased  to  be  treasurer,  and  there  was  other 
evidence  of  a  fraudulent  intent,  which  we  shall  mention  hereafter. 
But  there  was  nothing  to  show  that  he  made  the  notes,  or  received  the 
proceeds,  with  intent  to  use  them  otherwise  than  he  used  them  in  fact, 
and  it  will  be  noticed  that,  whatever  the  probabilities,  it  is  possible  that 
he  used  the  whole  proceeds  in  paying  proper  town  charges,  as  he  cer- 
tainly did  the  greater  part. 

We  deem  it  clear  that  whatever  part  was  so  used  and  intended  to  be 
so  used  was  not  embezzled,  even  if  the  use  was  contrived  as  part  of  a 
scheme  to  defraud  the  town.  The  fact  that  the  payment  was  a  means 
of  embezzling  other  money  in  the  future,  or  covered  up  an  embezzle- 
ment of  other  money  in  the  past,  would  not  make  it  an  embezzlement 
of  money  paid.  Neither  would  the  fact  that  he  represented  it  to  the 
town  —  not  to  the  payees  —  as  a  payment  of  other  town  money,  that 
is,  as  a  payment  from  his  balance  on  hand  and  not  from  the  notes. 
Embezzlement  retains  so  much  of  the  character  of  larceny  that  it  is 
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essential  to  the  commission  of  the  crime  that  the  owner  should  be 
deprived  of  the  property  embezzled  by  an  adverse  holding  or  use.  No 
doubt  questions  have  arisen  as  to  what  is  a  suflBcient  deprivation  or  hold- 
ing, as  inCommonweaUh  v.  Mason^  105  Mass.163 ;  S.  0.,  7  Am.Rep.  507, 
and  cases  cited ;  Eex  v.  Hall,  Russ.  &  Ry.  463,  464;  S.  C,  from  MS., 
Batlky,  J.,2  Russ  Crimes  (5th  ed.),383;  Reginav.  Richards,  IC.  &K. 
532 ;  S.  C  ,  from  C.  J.  Tindal's  note,  2  Russ.  Crimes  (5th  ed.),  206.  But 
the  principle  remains,  and,  when  property  is  held  at  every  moment, 
as  and  for  the  master's  property,  fraud,  as  to  the  source  from  which  it 
comes,  or  fraudalent  intent  as  to  something  else,  is  not  a  sufficient  sub- 
stitute for  the  missing  element.  Regina  v.  Poole,  Dearsley  &  Bell, 
345 ;  Regina  v.  HoOoway,  2  C.  &  K.  942,  and  1  Den.  C.  C.  370 ; 
Ren  V.  WeVb,  1  Moo.  431. 

We  think,  therefore,  that  the  fourth  ruling  requested  should  have 
been  given.  Justice  to  the  defendant  also  required  that  a  similar 
instruction  should  have  been  given  as  to  the  other  transactions  not 
embraced  in  this  request.  .  .  .  The  jury  were  instructed  that 
"if  the  defendant  failed  to  charge  himself  with  the  $1,800  received 
from  the  Marlboro  bank  on  his  treasurer's  account,  and  by  so  doing 
made  himself  better  off,  and  actually  defrauded  the  town  out  of  that 
amount,  the  jury  might  convict,  provided  he  did  this  with  a  fraudulent 
intent  to  convert.  That  the  same  would  be  true  with  regard  to  the 
$2,000  transaction  with  the  State  treasurer." 

But  this  language  was  misleading,  even  if  it  did  not  embody  an  error 
of  law  in  the  sense  in  which  it  was  spoken.  The  failure  to  chlarge  him- 
self alone,  apart  from  the  credits  for  payments,  which  are  not  men- 
tioned by  the  court,  could  only  have  been  a  step  toward  embezzling 
the  proceeds  of  the  notes,  a  ])art  of  which,  at  least,  the  defendant  is 
shown  not  to  have  embezzled,  yet  the  idea  is  conveyed  that  an  embezzle- 
ment, to  the  amount  of  the  notes,  and  it  would  seem  of  their  proceeds, 
might  be  found  on  this  ground.  We  do  not  think  the  latter  portion 
of  the  charge  clearly  removed  this  possible  error.  On  the  other  hand 
the  credits  for  payments,  if  we  are  to  take  the  language  quoted  as 
tacitly  referring  to  them,  while  they  may  have  laid  a  foundation  for  an 
embezzlement  of  funds  on  hand,  if  the  defendant  had  them,  could 
have  done  so  only  to  the  extent  of  such  charges,  which  were  less  than 
$1,800  and  $2,000  respectively. 

We  assume,  for  the  purposes  of  this  decision,  that  the  jury  might 
have  found  that  the  defendant  embezzled  the  whole  amount  laid  in  the 
indictment,  but  if  so,  the  two  parts  of  each  sum  must  have  been  got  at 
in  different  ways ;  one  part  corresponding  to  the  credit  embezzled  from 
the  bank  account,  the  other  part  being  the  rest  of  the  proceeds  of  the 
note,  not  shown  to  have  been  paid  to  the  town.  We  aiso  assume  that 
an  embezzlement  of  any  sum  from  either  source,  notes  or  balance  on 
hand,  would  have  warranted  a  general  verdict  of  guilty.  Pub.  Stat., 
chap.  203,  §  44;  C(mm.  v.  O'ConneU,  12  Allen,  451. 

But  this  very  uncertainty  of  the  grounds  on  which  the  verdict  might 
go  made  it  imperative  that  the  jury  should  be  correctly  instructed  with 
reference  to  each  of  the  alternatives.  For  the  reasons  given  the  excep- 
tions must  be  sustained. 


Digitized  by 


Google 


476  Thb  Eastbbn  Kbpobteb.  [Mass. 

The  first  instruction  requested  was  properly  refused.  The  evidence 
of  embezzlement  was  not  confined  to  that  presented  by  the  books,  and 
the  court  could  not  be  required  to  select  that  portion,  and  pass  npoa 
what  its  effect  would  have  been  in  the  absence  of  the  rest. 

Evidence  was  admitted  of  a  similar  embezzlement  ten  years  before, 
and  only  connected  with  the  ofiense  charged,  by  payments  of  interest 
out  of  the  defendant's  private  funds,  for  the  purpose  of  concealment. 

As  these  payments  might  have  been  made  from  comparatively  inno- 
cent motives  the  question  is  raised  whether  the  evidence  is  taken  out  of 
the  ordinary  rule,  which  excludes  the  proof  of  other  similar  but  dis- 
tinct offenses.  Comm,  v.  Tuck&rman^  10  Gray,  173 ;  Ccmm,  v.  Choate^ 
105  Mass.  451, 458 ;  Ccmm.  v.  Jackson^  132  id.  16, 18 ;  Coram,  v.  Brad" 
ford,  126  id;  42,  45 ;  Comm.  v.  Shepwrd,  1  Allen,  576,  581. 

But  it  is  not  necessary  to  decide  the  question  in  order  to  dispose  of 
the  case. 

Exceptions  sustained. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Mandbrbaoh  v.   Bethany  Orphans'  Homb. 

October  5,  1885. 

Basembht  —  Grant  op  Water  Privileqb  —  Covenants  Running  with  Land  — 
Rent. 

a.  ,  the  owner  of  land  on  which  there  was  a  spring,  granted  to  a  railroad  com- 
pany the  perpetual  right  to  take  water  therefrom  by  laying  a  pipe  to  the  spring, 
over  his  own  land  and  over  that  of  B. ,  an  adjoining  owner.  He  afterward  granted 
B.,  his  heirs  and  assigns,  the  perpetual  right  to  use  water  from  said  spring  by 
attaching  a  pipe,  on  his  (B.'s)  land,  to  the  railroad  company's  pipe.  For  this 
privilege  A.  reserved  to  "himself,  his  heirs,  executors,  administrators  and 
assigns,"  a  specified  sum  per  annum.  A.  died  intestate  and  seized  of  said  land 
and  spring.  C.  afterward  purchased  the  same,  and  it  was  conveyed  to  him  by 
an  orJiinary  fee-simple  deed,  containing  no  special  mention  of  the  water  privi- 
leges.    C. ,  in  turn,  conveyed  to  D.  by  a  similar  deed. 

Meld,  that  D.  took  the  land  with  the  appurtenances,  including  the  annual  pay- 
ment due  from  B. 

The  agreement  to  supply  B.  with  water  was  a  covenant  running  with  the  land, 
and  the  latter  was  servient  to  B.'s  right.  The  annual  compensation  was,  there- 
fore, a  rent  due  to  the  owner  of  the  land,  and  was  not  a  personal  right  belonging 
to  the  estate  of  A. 

Error  to  commonpleas  of  Berks  county.  Case  stated  in  which  the 
Bethany  Orphans'  Home  was  plaintiff,  and  Henry  H.  Manderbach,  de- 
fendant. 

Wm.  IL  Limngood^  for  plaintiff  in  error.  Jef.  Snyder  and  Oeo,  E. 
BaeVy  for  defendant  in  error. 

GoRTK)N,  J.  On  the  11th  of  August,  1856,  John  Manderbach  sold 
to  the  Lebanon  Valley  Railroad  Company  a  perpetual  right  for  the  use 
of  the  railroad  only,  to  take  water  from  a  spring  on  his  land,  and  for 
that  purpose  to  lay  a  three-inch  pipe  from  the  railroad  to  the  said 
spring,  either  on  the  property  of  the  grantor,  or  on  that  of  John  Sheetz, 
an  adjoining  land-owner.  Afterwjird,  oii  the  1st  of  September,  1859, 
Manderbach  granted  to  Sheetz  the  right  to  use  the  water  from  said 
spring  by  attaching,  on  his  own  land,  a  two-inch  pipe  to  the  railroad 
company's  pipe,  and  for  this  privilege  he  agreed  to  pay  the  sum  of  $5 
a  year  for  each  house  that  he  might  thus  supply  with  water. 

John  Manderbach  died  intestate ;  the  defendant  below  wa«  appointed 
administrator  of  his  estate,  and  he,  said  defendant,  afterward  by  pur- 
chase became  possessed  of  the  land  upon  which  the  spring  above  men- 
tioned was  situated,  and  in  turn  sold  it  to  the  Bethany  Orphans'  Home. 
As  there  were  in  this  conveyance  no  reservations  except  such  as  related 
to  ft  water  right  distinct  from  the  rights  above  stated,  the  grantee,  of 
course,  took  not  only  the  land  but  all  the  appurtenances  not  reserved. 
But  as  rent  issues  out  of  land  it  is  incident  to  the  reversion,  and  the 
right  to  demand  it  necessarily  attaches  to  the  ownership.  Hence,  in 
Sl/reaper  v.  Fishery  1  Rawle,  155,  a  sheriff's  sale  of  a  lot  of  ground 
was  held  to  pass  also  a  rent  charge.  It  is  urged,  however,  that  this  is 
not  in  the  nature  of  a  rent,  but  is  rather  a  personal  right  belonging  to 
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the  estate  of  the  grantor.  But,  in  answer  to  this,  it  may  well  be  con* 
tended  that  the  covenant  to  supply  Sheetz's  pipe  was  undoubtedly  one 
running  with  the  land ;  by  it  tne  land  was  made  pcrpetaally  servient 
to  this  right,  and  the  plaintifE  took  it  subject  to  the  burthen  thus 
imposed  upon  it  by  the  grantor.  Nor  do  I  see  how  the  fact  that  the 
Sheetz  pipe  tapped  that  of  the  railroad  company  on  lands  not  of  the 
said  grantor  can  make  any  difference.  The  water,  nevertheless,  comes 
from  the  Manderbach  property,  and  for  a  disturbance  of  it  such  as 
would  interfere  with  Sneetz's  rights  an  action  would  lie.  Thus  the 
servitude  upon  the  land  continues  as  it  was  when  first  created,  and 
whether  Sheetz  was  to  be  supplied  with  water  through  his  own  pipes 
or  those  of  the  railroad  company  can  make  no  difference.  Indeea,  the 
right  of  Sheetz  to  use  the  railroad  pipes  makes  them,  so  far  as  the  use 
intended  is  concerned,  as  much  his  own  as  though  he  had  laid  them  in 
place.  Should  the  company  abandon  them  Sheetz  is  still  entitled  to 
their  use,  and  he  may  at  any  time  enter  upon  the  servient  land  for  the 
purpose  of  repairing  or  relaying  the  pipes.  All  this  follows  as  inci- 
dent to  his  grant,  and  his  rights  cannot  be  destroyed  either  by  the 
neglect  or  abandonment  of  the  railroad  company.  Here,  then,  is  a 
right  charged  upon  the  land  of  the  plaintiff;  a  right  to  which  his  land 
is  servient,  and  m  consideration  of  which  Sheetz  is  obUged  to  pay  an 
annual  compensation.  This  compensation  is,  therefore,  a  profit  issuing 
yearly  out  of  lands ;  a  rent,  reditus  to  the  landlord  for  their  annual  use, 
and  as  such  it  passed  by  the  conveyance  of  H.  H.  Manderbach  to  the 
plaintiff. 

The  judgment  is  affirmed. 

Commonwealth  v.  Wells. 

October  19,  1885. 

BETTurG — Stake-holder —  Public  Officers — Pbimaby  Elections  —  Ovebseer 
op  the  Poor. 

The  statute  against  betting  on  the  result  of  elections  for  pnblic  officers,  and 
authorizing  the  officers  having  care  of  the  poor  to  bring  suit  against  the  stake- 
holder or  party  winning  such  bet,  to  recover  the  amount  or  value  thereof  for  use 
of  the  poor  —  Laws  of  1839,  §§  115,  118  —  does  not  apply  to  the  primary  elections 
for  the  selection  of  candidates. 

In  May,  1882,  the  democratic  party  of  Greene  county  held  a  primary 
election  to  select,  among  other  things,  a  candidate  to  be  voted  for  at  the 
general  election  for  State  senator.  On  the  result  of  the  selection  John 
Kinehart  and  Peter  Cole  made  a  bet  of  $1(X)  a  side.  Cole  won  the 
bet  and  the  stakeholder  paid  it  over  to  him.  Afterward  the  proper 
information  was  made  and  the  directors  of  the  poor  brought  this  suit 
under  the  one  hundred  and  eighteenth  section  of  the  act  of  July  2, 
1839— Pur.  Dig.  page  670  — Ed.  1885.  On  the  trial  defendant's 
<K)nnsel  took  two  grounds  against  a  recovery : 

1.  The  act  of  1839,  §  118,  prohibiting  betting  on  elections  did  not 
apply  to  primary  elections,  or  selections  of  candidates.  2.  The  acts  of 
1881  are  unconstitutional. 

EtL88  (&  Pv/rman^  for  plaintifE  in  error.  Wyly^  Bttch/man  <&  WaJr- 
ton,  for  defendant  in  error. 
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Tbunkey,  J.  Rinehart  and  Cole  made  a  bet  or  wager  on  the  result 
of  the  primary  election  to  be  held  on  May  27,  1882,  in  the  county  of 
Greene,  respecting  the  nomination  of  Mathias  Brant  for  the  oflSce  of 
State  senator,  and  deposited  the  money  so  bet  in  the  hands  of  William 
Wells. 

This  action  is  brought  against  the  stakeholder  to  recover  the  amount 
of  the  bet  for  the  nse  of  the  poor  of  the  county.  If  the  plaintiff  has  a 
right  to  recover  it  is  purely  statutory.  Therefore  the  inquiry  is,  whether 
the  case  is  within  the  statutes  prohibiting  betting  on  elections  t 

The  preamble  and  first  section  of  the  act  of  March  24,  1817,  are  as 
follows : 

"Whereas,  the  practice  of  laying  wagers  or  bets  on  the  event  of  any 
elections,  or  the  success  of  candidates  for  public  officers,  has  a  great 
tendency  to  promote  immorality  and  corruption,"  therefore  enacted  that 
"  wagering  or  betting  on  the  event  of  an  election,  held  under  the  Con- 
stitution or  laws  of  the  United  States,  or  the  Constitution  or  laws  of  this 
Commonwealth,  are  hereby  prohibited,  and  all  contracts  or  promises 
founded  thereon  are  declared  to  be  entirely  null  and  void."  Tne  penal 
provisions  of  that  act  were  repealed  and  supplied  by  the  act  of  July  2, 
1839,  relating  to  elections,  wiiich  declare  tnat  any  person  who  shall 
make  a  bet  or  wager,  or  shall  oflEer  to  make  a  bet  or  wager,  or  shall  chal- 
lenge or  invite  any  person  to  make  a  bet  or  wager,  upon  the  result  of 
any  election  within  this  Commonwealth,  upon  conviction  thereof  shall 
forfeit  and  pay  three  times  the  amount  so  bet  or  offered  to  be  bet ;  and 
that  the  oflScers  having  care  of  the  poor  in  the  county  or  district  where 
the  offense  has  been  committed  shall  bring  suit  against  the  depositee  or 
stakeholder,  when  said  bet  is  deposited  in  the  hands  of  a  third  person ; 
.  or  against  the  party  winning  said  bet,  when  the  same  is  not  so  deposited, 
for  recovery  oi  the  amount  so  bet ;  and  if,  on  the  trial,  it  shall  appear 
that  land,  goods,  money  or  thing  of  value  was  bet  on  the  result  oi  any 
election  within  this  Commonwealth,  the  plaintiff  shall  be  entitled  to  re- 
cover the  amount  or  value  thereof,  for  the  use  of  the  poor,  from  said 
stakeholder,  or  person  winning  said  bet  when  there  is  no  stakeholder. 
Pamphlet  Laws  1839,  page  544,  §§  115,  118.  These  provisions  are 
parts  of  enactments  which  relate  to  the  election  of  public  oflScers,  and 
nave  never  been  understood  otherwise.  The  act  of  1817  expressly  refers 
to  betting  on  the  success  of  candidates  for  public  oflicers,  and  the  penal 
provisions  against  betting  on  the  result  oi  elections,  enacted  in  1839, 
are  embodied  in  an  act  which  relates  exclusively  to  elections  for  public 
ofiScers.  The  subject  respecting  which  betting  is  prohibited  is  unmis- 
takable, and  the  word  ^*  election^'  cannot  be  justly  construed  to  apply  to 
other  subjects.  "We  are  to  look  to  the  words  in  the  first  instance,  and 
when  they  are  plain  we  are  to  decide  on  them.  If  they  be  doubtful  we 
have  then  to  have  recourse  to  the  subject-matter." 

The  meaning  of  the  words, "  any  election  within  this  Commonwealth," 
i^hen  read  with  the  context^  is  plain,  and  when  considered  with  the 
subject-matter  there  is  no  footing  to  conjure  a  doubt  whether  they  may 
refer  to  the  election  of  oflScers  for  a  private  corporation,  or  of  a  meet- 
ing of  citizens.  But  if  taken  by  themselves,  they  apply  to  all  elections ; 
and  if  limited  only  by  the  words  "  any  election  held  under  the  Consti- 
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tntion  or  laws  of  this  Commonwealth,'-  they  may  apply  to  the  election 
of  the  officers  of  an  in8ui:ance  company,  or  bank,  or  any  other  private 
corporation  whose  charter  ft  a  statute  of  this  Commonwealth  ^jontain- 
ing  regulations  for  election  of  the  corporate  officers.  It  is  not  contended 
that  the  acts  under  consideration  refer  to  elections  by  private  corpora- 
tions. 

"  Penal  statutes  must  be  strictly  construed,  and  never  extended  by 
implication."  "  The  proper  course  is,  in  their  construction,  to  search 
out  and  follow  the  true  intent  of  the  legislature,  tmd  to  adopt  that  sense 
which  hannonizes  best  with  the  context,  and  promotes  in  the  fullest 
manner  the  apparent  policy  and  objects  of  the  legislature."  "No  man 
incurs  a  penalty  unless  the  act  which  subjects  him  to  it  is  clearly  both 
within  the  spint  and  letter  of  the  statute  imposing  such  penalty."  And 
it  was  long  ago  ruled  that  a  penal  act  of  parliament  cannot  be  extended 
to  things  that  did  not  exist  when  the  statute  was  made. 

On  June  29,  1881,  was  enacted  an  act  entitled  "An  act  to  regulate 
the  holding  of,  and  to  prevent  frauds  in,  the  primary  elections  of  the 
several  political  parties  in  the  Commonwealth  of  Pennsylvania."  This 
statute  relates  to  primary  elections  by  political  parties  to  nominate  can- 
didates for  public  officers.  Instead  of  an  election  by  all  the  electors  of 
a  municipality  for  public  officers,  it  is  an  election  by  the  members  of  a 
party  for  its  candidates.  These  candidates  may  afterward  be  voted  for 
by  some  of  the  electors  when  all  electors  are  entitled  to  vote.  Men 
may  be  candidates  who  are  not  voted  for,  or  who  were  defeated  at  the 
primary  election.  An  election  by  a  party  for  its  candidates  widely 
differs  in  its  object  from  an  election  by  the  electors  for  officers.  Such 
primary  election  is  as  plainly  without  the  purview  of  the  act  of  1839 
as  is  the  election  of  onicers  for  a  private  corporation.  However  desir- 
able that  betting  on  the  result  of  any  primary  election  be  prohibited, 
the  provisions  of  the  act  of  1839  cannot  be  extended  to  that  end,  save 
by  legislation. 
"  Judgment  affirmed. 
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Maetz  v.  Long. 

October  19,  1885. 

SUFERYISOBS  —  ELECTION  —  TOWN  DISTRICTS. 

The  act  of  February  26,  1868,  in  regard  to  the  election  of  sapervisors  for 
Hempfield  township  was  bj  necessary  implication  repealed  by  the  act  of  March 
20,  1862.  Under  the  latter  act  each  district  of  the  township  is  not  entitled  to 
elect  its  own  supervisor,  but  they  are  to  be  elected  by  the  qualified  electors  of 
the  whole  township. 

The  general  act  of  assembly  providing  for  "  township  officers  "  gave 
Hempfield  two  supervisors,  and  in  1853  the  legislature  passed  a  special 
act  providing  for  the  election  of  four  supervisors,  one  in  the  New 
Stanton  district,  one  in  Adamsburg  district,  and  two  in  the  remainder 
of  the  township  lying  around  the  county  seat,  called  Hempfield  elec- 
tion district,     in  1862  the  following  act  of  assembly  was  passed : 

"  An  act  authorizing  the  qualified  voters  of  Hempfield  township  to 
elect  two  additional  supervisors : 

Section  1.  .  .  .  Hereafter  the  qualified  voters  of  Hempfield 
•  township,  in  the  county  of  Westmoreland,  shall,  at  the  time  and  in  the 
manner  provided  by  law,  elect  six  supervisors  of  roads  in  the  said 
township,  instead  of  four,  with  the  same  powers,  duties  and  responsi- 
bilities provided  by  existing  laws. 

§  2.  That  the  said  supervisors  first  elected  under  the  provision  of 
this  act  shall  divide  the  township  into  six  separate  districts,  and  that 
each  district,  in  all  subsequent  elections  for  supervisors,  shall  be  enti- 
tled to  have  one  elected  therein,  and  that  each  supervisor  so  elected 
shall  be  paid  his  compensation  for  his  services  by  the  district  in  which 
he  resides." 

The  question  was  whether,  under  existing  laws,  each  district  was 
entitled  to  separately  elect  its  own  supervisor  ? 

Alex.  Eicher  and  Lucien  W.  Doty^  for  appellants.  John  F.  Went- 
Vmg  and  jK  E.  Rohhina^  for  respondent. 

Stereett,  J.  The  main  question  in  this  case  is  whether  the  electors 
of  Hempfield  township  at  large,  or  only  the  electors  of  that  portion  of 
the  township  embraced  in  the  New  Stanton  district  were  entitled  to 
vote  for  a  supervisor  to  represent  that  district?  If  the  latter  only 
were  entitled  to  vote,  it  must  be  conceded  that  Josiah  Long,  in  whose 
favor  the  decree  below  was  entered,  was  duly  elected,  because  he 
received  the  highest  number  of  votes  cast  in  the  New  Stanton  district 
for  candidates  resident  therein  ;  but  if  the  electors  of  the  entire  town- 
ship had  a  right  to  vote  for  all  the  supervisors  to  be  elected  therein,  it 
is  equally  clear  that  plaintiff  in  error,  having  received  the  highest 
number  of  votes  cast  in  the  township  for  candidates  resident  in  the 
[New  Stanton  district,  was  duly  elected  supervisor  in  and  for  that  dis- 
trict. The  solution  of  this  cardinal  question  depends  on  the  interpreta- 
tion of  the  special  acts  regulating  the  election  of  supervisors  in  Hemp- 
VoL.  n.— 61 
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field  township,  and  especially  on  the  constrnction  that  is  given  to  the 
act  of  March  20,  1862.  The  first  section  of  that  act  provides  "that 
hereafter  the  qualified  electors  of  Hempfield  township  .  .  .  shall^ 
at  the  time  and  in  the  manner  provided  by  law,  elect  six  supervisors 
of  roads  in  said  township,  instead  of  four,  with  the  same  powers,  duties 
and  responsibilities  provided  by  existing  laws." 

The  second  section  provides  that  the  six  supervisors  first  elected 
under  the  act  "  shall  divide  the  township  into  six  separate  districts,  and 
that  each  district,  in  all  subsequent  elections  for  supervisors,  shall  be 
entitled  to  have  one  elected  therein,  and  that  each  supervisor  so  elected 
shall  be  paid  his  compensation  for  his  services  by  the  district  in  which 
he  resides." 

Prior  to  the  passage  of  the  act  of  1862,  two  supervisors  for  Hemp- 
field  township  were,  at  first,  elected  under  the  general  law  relating  to 
election  of  township  oflScers,  etc.  Afterward  successive  changes  were 
effected  by  the  acts  of  March  14,  1846,  March  7,  1846,  and  February 
26,  1853.  By  the  latter  act,  the  qualified  voters  of  that  portion  of 
Hempfield  township,  composing  the  New  Stanton  election  district,  and 
the  qualified  voters  of  tnat  portion  of  the  township  composing  the 
Adamsburg  district,  were  each  "  authorized  to  elect  one  supervisor," 
and  the  qualified  voters  of  the  residue  of  said  township  were  author- 
ized to  elect  two  supervisors,  one  of  whom  was  required  to  reside  north 
and  the  other  south  of  the  turnpike.  Thus  matters  stood  when  the 
above  quoted  act  of  1862  was  passed. 

The  Question  is,  what  was  its  effect  on  the  previous  special  legisla- 
tion ?  Did  it  supply  the  act  of  1853,  and  therefore  repeal  it  by  impli- 
cation, or,  are  the  two  acts  in  pari  materia^  and  not  so  inconsistent 
that  both  may  not  stand  ?  As  we  have  seen,  the  act  of  1862  provides, 
in  the  first  place,  for  the  election  of  six  supervisors  by  the  qualified 
voters  of  the  township  at  large,  at  the  first  election  after  its  passage. 
In  the  next  place  it  makes  it  the  duty  of  the  six  supervisors  thus  first 
elected  to  divide  the  township  into  six  districts,  neither  of  which  is 
required  to  correspond  with  either  of  the  old  districts  ;  and  in  the  third 
place,  each  of  said  new  districts  is  entitled  to  have  elected  therein  one 
supervisor. 

As  we  understand  it,  the  act  does  not  mean  that  each  district  is  enti- 
tled to  elect  its  own  supervisor,  but  to  have  him  elected  by  the  qualified 
voters  of  the  whole  township.  The  provisions  of  the»act  are  incom- 
patible with  the  continued  existence  oi  the  old  districts  as  they  existed 
under  the  act  of  1853,  as  well  as  with  the  former  mode  of*  electing 
supervisors  to  represent  them  respectively.  The  act  of  1853,  being 
thus  supplied,  as  to  all  its  essential  provisions,  bv  the  act  of  1862,  was 
superseded  and  by  necessary  implication  repealea. 

There  was  no  error  in  refusing  to  quash  the  petition. 

It  was  suflScient  both  in  form  and  substance ;  but,  for  reasons  sug- 
gested above,  as  well  as  others  that  might  be  added,  the  learned  judge 
erred  in  holding  that  the  qualified  voters  of  the  New  Stanton  district 
alone  had  a  right  to  elect  one  supervisor  resident  therein,  arf  in  enter- 
ingthe  decree  complained  of. 

jOecree  reversed  and  petition  dismissed  at  the  cost  of  th^  petitioners. 
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Satebb  v.  Hoskinson. 
October  19,  1885. 

Waste— Rbveksioners— Life  Tenant  — Cutting  Tihbbb. 

An  action  cannot  be  maintained  hj  the  reversioner  against  the  life  tenant  for  l^e 
felling  of  dead  and  dying  timber  that  would  become  worthless  bj  natural  decay 
before  the  reversion. 

The  life  tenant  may  cut  down  and  remove  trees  standing  in  the  way  of  culti- 
vation of  the  soil,  and  which  prevent  the  growth  of  vegetation  by  their  shade  to 
that  extent  that  good  husbandry  requires  their  removal. 

This  action  is  brought  by  the  plaintiffs,  who  are  the  reversioners 
of  a  tract  of  land  containing  abont  two  hundred  acres,  against  the 
defendants  for  waste.  The  acts  complained  of  by  the  plaintiffs  were 
for  exhausting  a  valuable  coal  mine,  cutting  and  selling  off  the  prem- 
ises locust  timber,  for  taking  and  selling  limestone  and  freestone,  cut- 
ting down  and  selling  shade  trees  and  walnut  trees,  white  oak  and 
other  timber. 

Sayers  <&  Sayera^  for  plaintiffs  in  error.  Wyley^  Buchanan  cfe 
WdUon^  for  defendants  in  error. 

Paxson,  J.  This  action  was  brought  by  the  reversioners  against  the 
tenants  for  life  to  recover  damages  for  certain  acts  of  waste  committed 
or  suffered  by  the  latter. 

The  alleged  waste  consisted  of  mining  coal,  quarrying  limestone  and 
freestone,  and  cutting  timber  and  other  trees.  The  matter  of  the  coal 
was  abandoned  below  and  was  not  pressed  here.  And  the  contest  for 
the  limestone  and  freestone  might  as  well  have  been  abandoned,  as  the 
jury  found  for  the  defendants  upon  evidence  which  they  could  not 
weU  have  disregarded,  and  under  instructions  from  the  court  which 
were  free  from  error. 

It  was  very  clear  that  the  mines  and  quarries  had  been  opetied  and 
worked  in  the  life- time  of  .E.  Sealey  Sayers,  the  owner  in  fee  from 
whom  the  estate  descended. 

It  id  a  settled  law  that  mines  and  quarries  open  at  the  commence- 
ment of  the  life  estate  may  be  worked  by  the  life  tenant  even  to 
exhaustion.  Ned  v.  Ned^  19  Penn.  St.  323 ;  Lynn^a  Appeal^  31  id. 
44  ;  Shoema1cer*8  Appeal^  106  id.  392. 

The  remaining  questions  relate  to  the  trees. 

It  is  raised,  so  far  as  it  is  raised  at  all,  by  the  third  and  fourth  assign- 
ments of  error.  We  will  treat  it  precisely  as  it  is  presented  by  the 
record. 

The  defendant's  third  point  requested  the  court  to  instruct  the  jury 
that  '*  the  felling  of  dead  or  dying  timber  by  Freeman  Smith,  if  done 
80  long  ago  that  the  timber  would  have  been  worthless  bv  natural 
decay,  before  the  present  time,  if  it  had  not  been  felled  by  him,  then 
the  felling  of  it  would  be  no  injury  to  the  inheritance,  and  therefore 
ikvonld  not  be  waste,  and  this  being  an  action  on  the  case,  in  the  nature 
of  waste,  there  can  be  no  recovery  against  the  defendants  for  the  fell- 
ing of  such  timber." 

The  learned  judge  aflSrmed  this  point.  Conceding  the  facts  assumed 
in  it  he  could  not  have  done  otherwise. 
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It  related  solely  to  dead  and  djring  trees.  Such  trees  as  would  have 
become  worthless  by  this  time  by  natural  decay. 

Surely  it  could  do  the  reversioners  no  harm  to  cut  trees  that  would 
have  decayed  before  the  life  estate  fell  in.  On  the  contrary,  the  cut- 
ting of  such  trees  would  have  made  room  for  young  and  thrifty  trees 
which  would  have  been  making  timber  for  the  reversioners  during  the 
life-time  of  the  tenants  for  life. 

This  was  an  action  to  recover  damages  for  an  injuiy  to  the  inherit- 
ance ;  if  there  has  been  no  injury  there  can  be  no  damages. 

The  fourth  point  alleges  error  in  the  answer  of  the  learned  judge  to 
the  defendant's  fourth  point.  The  point  is  as  follows :  "  The  felling  of 
locust  trees  by  Smith,  which  stood  m  open  fields  in  such  a  way  as  to 
obstruct  the  cultivation  of  the  ground  and  prevent  the  growth  of 
vegetation  by  their  shade,  to  such  an  extent  that  good  husbandry 
required  their  removal,  then  Smith  had  a  right  to  fell  and  remove 
them,  and  his  doing  so  furnishes  no  ground  for  the  support  of  this 
action." 

The  common  law  of  England  was  very  strict  in  regard  to  waste.  Its 
vigor  has  been  much  relaxed  here,  especially  in  the  matter  of  timber. 
This  was  to  be  expected  in  a  new  country  where  land  was  far  more  valu- 
able without  timber  than  with  it.  In  Hastings  v.  Flack  et  al.^  3  Yeates, 
261,  it  was  held  that  a  tenant  in  dower  may  clear  woodland  assigned  to  her 
in  dower,  provided  she  does  not  exceed  a  just  proportion  of  the  whole 
tract.  It  was  said  bv  the  court  in  that  case :  "  There  was  a  material  dif- 
ference between  the  local  circumstances  of  this  State  and  Great  Britain. 
It  would  be  an  outrage  on  common  sense  to  suppose  that  what  would 
be  deemed  waste  in  England  could  receive  that  appellation  here. 
Lands  with  us  in  general  are  enhanced  bv  being  cleared  provided  a 
proper  proportion  of  woodland  is  preserved  for  the  maintenance  of  the 
place.  If  the  tenant  in  dower  clears  part  of  the  lands  assigned  to  her, 
and  does  not  exceed  the  relative  proportion  of  cleared  lano,  considered 
as  to  the  whole  tract,  she  cannot  be  said  to  have  committed  waste 
thereby."  And  see  Lynn's  Appeal^  31  Penn.  St.  44.  The  act  of  10th 
of  April,  1843,  declares  that  the  tenant  for  life  "shall  not  be 
restrained  from  the  reasonable  and  necessary  use  and  enjoyment  of 
the  land  and  premises  in  his  possession."  And  the  presumption  is  in 
favor  of  the  life  tenant  until  the  contrarv  appears.  Lynn^s  Appeal^ 
supra.  The  ruling  of  the  court  below,  in  affirming  the  defendant's 
fourth  point,  is  in  exact  accord  with  the  law  as  above  stated.  If  the 
locust  trees  referred  to  were  in  the  way  of  cultivation,  if  they  pre- 
vented the  growth  of  vegetation  by  their  shade,  and  good  husbandry 
required  their  removal,  the  life  tenant  had  the  right  to  remove  them, 
and  he  is  not  liable  to  the  reversioners  therefor. 

The  fifth,  sixth  and  seventh  assignments  do  not  conform  to  the  rules 
of  court  and  will  not  be  discussed. 

The  remaining  assignments  disclose  no  material  error. 

Judgment  affirmed. 
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Lawyer  v.  Gladden. 

October  19,  1885. 

Baitkruftcy  —  Opposing  Discharge. 

One  who  has  proved  his  debt  in  bankruptcy  cannot  subseqnentlj,  in  the 
absence  of  fraud,  impeach  the  decree  of  discharge. 

Eleanor  A.  Rinehart  gave  to  Michael  Lawver  her  note,  dated  23d 
day  of  May,  1874,  for  the  snm  of  $432,  payable  one  year  after  date. 
On  the  16tn  day  of  December,  1875,  after  declaration  filed,  judgment 
was  entered  on  said  note  in  favor  of  Michael  Lawver  against  said 
Eleanor  A.  Rinehart,  who  had  in  the  mean  time  been  married  to  Wil- 
liam Gladden,  and  against  said  William  Gladden.  At  the  date  of  said 
note  said  Eleanor  A.  Einehart  (now  Gladden)  was  a  single  woman,  but 
at  the  date  of  the  entering  of  the  judgment  against  her  on  said  note 
she  was  a  married  woman.  On  the  19th  day  of  August,  1876,  the 
said  Eleanor  A.  Gladden  filed  her  petition  in  the  district  court  of  the 
United  States  for  the  western  district  of  Pennsylvania,  and  was  duly 
adjudged  a  bankrupt,  and  on  the  5th  of  October,  1877,  the  said  Eleanor 
A.  G&dden  was  discharged  by  said  court  from  all  her  debts  and  claims 
provable  against  her  estate,  and  which  existed  on  said  19th  of  August, 
1876.  The  judgment  now  sought  to  be  revived  was  a  provable  debt 
or  claim,  and  was  duly  proved  against  the  estate  of  said  bankrupt 
before  the  register  in  bankruptcy.  That  said  assignee  applied  to  fhe 
district  court  of  the  United  States  for  the  western  district  of  Penn- 
sylvania for  an  order  to  sell  certain  re^l  estate  of  Sjaid  bankrupt  dis- 
charged of  liens;  that  the  order  was  granted  by  said  court,  and  under 
said  order  the  real  estate  now  in  the  possession  of  the  terre-tenant, 
Isaac  Wood,  against  whom  the  judgment  is  now  sought  to  be  revived, 
was  sold  by  the  assignee  to  William  W.  Sayers,  for  the  consideration 
of  $1,320 ;  that  tlie  sale  so  made  was  coimrmed  by  the  court,  and  a 
deed  conveying  said  property  delivered  to  the  purchaser  on  the  19th  of 
January,  1878 ;  that  W.  W.  Sayers,  the  purchaser  of  the  said  real 
estate  from  the  assignee,  conveyed  the  same  to  the  said  Isaac  Wood, 
terre  tenant,  against  whom  the  judgment  is  now  sought  to  be  revived, 
bv  deed  dated  November  11,  1879,  for  the  consideration  of  $1,900. 
Exception  is  taken  to  the  judgment  of  the  court  upon  the  facts,  on  the 
ground  that  Eleanor  A.  Gladden,  being  a  feme  covert  and  not  sui 
jurisj  she  could  not  avail  herself  of  the  bankrupt  law  ;  and  it  was  also 
claimed  that  the  fact  of  proving  the  claim  in  bankruptcy,  without  ever 
having  received  any  thing  from  the  proceeds  of  sale,  does  not  estop. 

Sayers  cfe  Sayers,  for  plaintiff  in  error.  Wyly^Bzcchanan  cfe  TFoZ- 
ioriy  for  defendant  in  error. 

Per  Oukiam.  The  plaintiff  having  proved  his  debt  in  bankruptcy  is 
in  no  condition,  in  the  absence  of  fraud,  to  impeach  the  decree  of  dis- 
charge. 

Here  no  fraud  is  proved  or  even  alleged.  When  the  debt  was  con- 
tracted defendant  was  a  single  woman,  engaged  in  business  as  a  mer- 
chant trader.  After  her  marriage  she  applied  for  the  benefit  of  the 
bankrupt  laws,  and  by  regular  course  of  proceedings  was  duly  adjudged 
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a  bankrupt,  and  received  her  discharge.     The  plaintiflE  now  in  thia 
action  shows  no  jnst  cause  for  impeaching  its  conclusive  effect. 
Judgment  affirmed. 

Meohlinq's  Appeal. 
October  19,  1885. 

Peb  Curiam.     The  very  able  argument  of  the  counsel  for  the  appel 
lant  has  not  satisfied  us  that  the  learned  judge  erred  in  refusing  the 
subrogation  prayed  for. 

Under  all  the  facts  in  the  case  the  appellant  shows  no  such  control- 
ling equities  as  to  justify  us  in  superseding  the  legal  rights  of  the 
appellee. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appellant. 


Hughes  v.  Fiest  Nat'l  Bank  op  Waynesbubg. 

October  19,  1885 

Principal  and  Agent  —  Fraud  of  Agent. 

a  bank  cannot  repudiate  the  fraud  of  its  agent  and  at  the  same  time  retain  the 
fruits  of  the  crime. 

Statute  of  Limftations  — Hypothecation  of  DBPoerroB's  Bonds— Fbaud. 

Where  bonds  are  left  with  a  bank  as  a  special  deposit,  and  afterward  hypoth- 
ecated by  the  cashier  for  a  debt  of  the  bank,  and  sold,  and  the  proceeds  applied 
toward  the  payment  of  the  bank's  indebtedness,  without  the  knowledge  or  con- 
sent of  the  depositor,  such  hypothecation  and  sale  constitute  a  fraud  on  the  de- 
positor, and  the  statute  of  limitations  does  not  begin  to  run  against  his  claim  until 
the  discovery  by  him  of  the  fraud. 

Action  of  assumpsit  brought  by  the  plaintiff  to  recover  the  snm  pf 
$2,400  with  interest  from  the  Ist  day  of  January,  1876.  The  writ  was 
issued  on  February  18,  1882,  and  the  defendant  plead  non  (assumpsit 
and  non  assumpsit  infra  sex  annos^  payment  with  leave,  etc.  July  1, 
1882,  plaintiff  replies  to  plea  of  ncm  assumpsit  infra  sex  wnnos  by 
special  replication  that  the  defendant  bank,  in  violation  of  the  trust  and 
confidence  reposed  in  it,  had  converted  and  did  convert  certain  bonds 
to  the  amount  of  $2,400  to  its  own  use,  and  fraudulently  and  deceit- 
fully neglected  and  refused  to  give  information  thereof,  and  kept  the 
plaintiff  entirely  ignorant  thereof  until  about  the  Ist  of  January, 
1877,  less  than  six  years  before  the  commencement  of  this  suit,  when 
the  said  plaintiff  accidentally  discovered  said  concealment  and  fraud, 
etc.  / 

It  was  proven  that  the  semi-annual  interest  on  these  bonds  was  paid 
by  J.  C.  Flenniken,  the  cashier  of  the  bank,  up  to  January  I,  1876. 

It  is  part  of  the  history  of  this  case  that  on  tne  2d  of  October,  1871, 
a  certificate  was  also  given  to  Luse  &  Bailey,  guardians  of  other  chil- 
dren of  John  Bell,  deceased,  for  $9,000.  There  was  an  attempt  made 
to  hold  these  guardians  responsible  on  the  settlement  of  their  accounts 
in  the  orphan?  court  of  Greene  county,  but  on  account  of  John  Bell 
having  in  his  life-time  put  confidence  in  the  bank  and  its  officers  and 
the  conduct  of  the  guardians  being  without  fault,  the  court  refused  to 
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charge  their  account  with  the  proceeds  of  these  bonds,  and  this  ruling 
was  sustained  by  this  court  on  an  appeal  from  that  decree.  Since  that 
decision  Luse  &  Bailey  having  found  out,  in  a  trial  had  against  J.  C. 
Flenniken,  cashier,  for  embezzlement,  that  he  had  not  only  allowed 
these  bonds  to  be  pledged  to  Ira  B.  McVay  &  Co.  for  money  borrowed 
for  the  bank,  but  Ira  fi.  McVay  &  Co.  had  sold  them  and  the  bank  got 
the  benefit  of  the  proceeds  of  them  some  years  before.  The  testimony 
showed  that  Mr.  Hughes  had  confidence  in  the  bank  and  its  ofBcers, 
and  when  he  called  for  the  bonds  was  told  they  were  in  Pittsburgh  for 
safe-keeping,  and  he  continued  to  receive  the  interest  on  them  semi- 
annually until  January  1,  1876.  In  April,  1876,  John  C.  Flenniken 
was  put  into  bankruptcy  by  his  creditors,  and  when  asked  again  for 
these  bonds  said  he  {indwiduaily)  had  pledged  the  bonds  to  Ira  B. 
McVay  and  they  had  been  sold.  Upon  hearing  this  these  guardians 
had  him  indicted  for  embezzlement,  and  upon  the  trial  in  that  case  first 
learned  that  the  First  National  Bank  had  received  the  benefit  of  the 
whole  of  the  proceeds  of  the  $11,400  of  bonds.  Upon  this  Luse  & 
Bailey  sued  the  bank  and  recovered  a  judgment  for  $12,000,  to  which 
a  writ  of  error  was  taken  and  affirmed  in  this  court. 

Sayers  <k  SayerSj  for  plaintiff  in  error.  Wyly^  Buchanam,  A  Waltonj 
for  defendant  in  error. 

Paxson,  J.  The  single  qiuestion  presented  by  this  record  is,  whether 
the  learned  judge  of  the  court  below  was  correct  in  holding  that  the 
plaintiff's  claim  was  barred  by  the  statute  of  limitations.  The  action 
was  assumpsit^  and  to  the  defendant's  plea  of  non  assumpsit  infra  sex 
annos  the  plaintiff  replied  specially  that  the  defendant  bank,  in  viola- 
tion of  the  trust  and  confidence  reposed  in  it,  had  converted  and  did 
convert  certain  bonds  to  the  amount  of  $2,400  to  its  own  use,  and 
fraudulently  and  deceitfully  neglected  and  refused  to  give  information 
thereof,  and  kept  the  plaintiff  entirely  ignorant  thereof  until  about  the 
Ist  of  January,  1877,  less  than  six  years  before  the  commencement  of 
this  suit,  when  the  said  plaintiff  accidentally  discovered  said  concealment 
of  fraud. 

It  may  be  that  in  the  origin  of  this  transaction  the  bank  was  not 
responsible  for  the  bonds.  They  appear  to  have  been  received  for  safe- 
keeping by  B.  F.  Henniker,  who  was  the  cashier,  as  an  individual  trans- 
action and  for  the  accommodation  of  the  plaintiff. 

There  is  no  trace  of  any  authority  from  the  board  of  directors  to 
receive  such  deposits.  But  when  Mr.  Henniker,  as  cashier,  pledged 
the  bonds  for  the  debt  of  the  bank  to  Ira  B.  McVay  &  Company,  the 
matter  became  a  transaction  of  the  bank  ;  the  fraud  of  Mr.  llenniker 
became  the  fraud  of  the  bank,  and  his  concealment  of  the  pledge 
became  the  bank's  concealment.  The  bonds  were  subsequently  sold  by 
McVay  &  Company  and  the  proceeds  went  to  pay  the  defendant  bank's 
debts.  The  bank  cannot  retam  the  fruits  of  the  crime  and  repudiate 
the  fraud  of  its  agent.  No  authority  is  needed  for  so  plain  a  propo- 
sition. 

The  certificate  of  deposit  bears  date  October  2,  1871.  The  suit 
below  was  commenced  February  18,  1882.    It  was  not  until  the  month 
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of  April,  1876,  that  the  plaintiff  was  informed  that  the  bonds  had 
been  pledged  and  sold  and  the  proceeds  credited  to  the  bank.  It  is 
true  the  plaintiff  called  at  the  bank  in  1874,  and  at  several  other  times 
sabseouently,  to  get  his  bonds  and  take  them  away.  But  he  was  always 
put  on  ^ith  excuses ;  he  was  informed  that  the  bonds  had  been  sent  to 
Pittsburgh  for  safe-keeping.  In  the  mean  time  the  bank  continued  to 
pay  him  the  interest  even  after  the  bonds  had  been  sold.  And  this 
was  a  fraud  and  concealment  well  calculated  to  throw  the  plaintiff  off 
his  ffuard.  Jlepeated  promises  were  made  to  him  by  the  cashier  to  get 
the  bonds  from  Pittsburgh  and  return  them.  But  they  never  came. 
Performance  of  the  promise  was  evaded  and  fresh  promises  substituted. 

It  may  be  that  there  were  circnmstaiices  of  suspicion  calculated  to 
alarm  a  prudent  man.  If  wo  concede  this  to  be  so  it  does  not  help  the 
defendant  bank.  It  cannot  take  advantage  of  its  own  wrong.  Hblding 
the  plaintiff's  property  and  having  fraudulently  converted  it  to  its  own 
use,  and  concealed  the  fact  from  nitn,  we  will  not  be  astute  to  hold  the 
plaintiff  to  knowledge  which  he  did  not  possess. 

The  concealment  of  the  fraud  prevented  the  running  of  the  statute. 
Morgan  v.  Tener^  83  Penn.  305  ;    Wickeraham  v.  Lee^  id.  416. 

From  April,  1876,  to  the  commencement  of  this  suit  was  less  than 
six  years.  The  jury  should  have  been  instructed  that  if  the  fraud  was 
concealed  from  the  plaintiff  until  April,  1876,  the  plaintiff's  claim  was 
not  barred  by  the  statute. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 


BoBLiN  V.  Commonwealth. 
October  19,  1885. 

Execution  —  Return  —  Notice  op  Landlord's  Lien  for  Rent — Evidencb. 

A  notice  attached  to  the  sheriff's  return  of  a  writ  of  fieri  facias,  to  the  effect 
that  the  landlord  has  a  claim  for  rent  on  the  property  levied  upon,  is  prima  fade 
evidence  that  such  notice  was  properly  served,  and  in  the  absence  of  other  evi- 
dence will  fix  the  sheriff's  liability  to  pay  the  rent  out  of  the  proceeds  of  the 
property. 

Such  a  notice  is  sufficient  if  given  any  time  before  the  return  of  the  writ  and 
the  payment  of  the  money  to  the  execution  creditor. 

On  the  12th  day  of  May,  1879,  a  certain  writ  of  alids  fieri  fa^das^ 
issned  by  H.  F.  Ludwick,  plaintiff,  against  John  F.  Thomas,  defendant, 
in  the  common  pleas  of  Westmoreland  county,  for  the  sum  of  $1,050 
and  costs,  recovered  upon  a  judgment  in  said  court,  and  returnable  to 
the  fourth  Monday  oi  August  then  next,  was  placed  in  the  hands  of 
James  Berlin,  who  was  then  sheriff  of  said  county. 

On  this  writ  the  said  sheriff  made  a  return  as  follows : 

''August  5,  1879. 
"  I  did  levy  on  the  within  described  personal  property  of  John  F. 
Thomas,  which  property  still  remains  in  my  hands  unsold  for  want  of 
buyers,  so  answers.  "  James  Borlin,  Sheriff. ^^ 

Levy  of  John  F.  Thomas'  personal  property,  August  5,  1879. 
(ThenfoUows  the  articles  of  property  levied  upon.) 
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Attached  to  the  writ  was  the  following  paper : 

«  Hazlett  &  Williams  1  ^  "August  term,  1879. 

V.  >  Fieri  facias, 

John  F.  Thomas.     ) 

"  To  James  Borlin,  Sheriff: 

"  Tou  have  executions  in  your  hands  in  favor  of  Hazlett  &  Williams 
against  John  F.  Thomas,  and  you  have  made  a  levy  upon  the  personal 
property  of  said  John  F.  Thomas,  now  take  notice  tnat  I,  John  Gil- 
more,  as  landlord,  claim  to  receive  out  of  the  proceeds  of  the  sale  of 
said  personal  property  rent  not  exceeding  that  of  one  year,  namely, 
$600,  which  was  due  and  in  arrear  before  your  said  levy,  of  all  which 
you  will  take  notice.  **  John  Gilmobb. 

"Gbeensbueg,  Pa.,  September  2,  1879." 

On  the  22d  of  May,  1879,  another  writ  of  fieri  facias^  issued  out 
of  the  same  court,  to  No.  37,  August  term,  1879,  in  favor  of  Hazlett 
<fe  Williams,  against  John  F.  Thomas,  the  same  defendant,-  for  the  sum 
of  $1,081.60  and  costs,  recovered  in  the  said  court,  was  also  placed  in 
the  hands  of  the  said  James  Borlin,  sheriff.  To  this  writ  he  returned 
as  follows : 

"  August  5,  1879,  same  return  as  at  No.  6,  August  term,  1879." 

On  the  8th  of  August,  1879,  vend,  <ea?.,  BLazlett  &  Williams  v. 
John  F.  Thomas,  returnable  to  November  term,  1879,  was  issued  and 
placed  in  the  hands  of  said  sheriff,  to  which  he  made  return  as  follows : 

'*  November  10,  1879.     Stayed  by  order  of  plaintiff." 

On  the  same  day,  vend,  ex,y  II.  F.  Ludwick  v.  John  F.  Thomas, 
was  issued  and  placed  in  his  hands,  to  which  he  made  return  as  follows  : 

"  November  10,  1879.  After  $220  paid  to  plaintiff,  the  writ  was 
stayed  by  order  of  the  plaintiff." 

Sheriff  Borlin's  term  of  office  expired  in  December,  1880,  and  on 
the  15th  of  July,  1881,  John  Gilmore  issued  a  scire  facias  upon  his 
recognizance,  upon  which  the  plaintiffs  in  error  were  sureties,  to  recover 
the  sum  of  $600  for  rent  due  him  as  landlord  of  John  F.  Thomas  at 
the  time  the  writs  of  execution  aforesaid  were  in  his  hands.  At  the 
trial  of  the  cause  the  defendant  below  asked  the  court  to  charge  the 
jury  that  there  could  be  no  recovery  in  the  action,  because  the  writs  as 
returned  show  that  they  were  returned  into  the  prothonotary's  office 
on  the  5th  of  August,  1879 ;  that  the  return  day  for  the  August 
court  was  August  25,  1879 ;  that  on  that  day  the  writs  were  dead  in 
the  sheriff's  hands,  if  they  were  there  at  all;  that  there  was  no  evi- 
dence showing  that  the  notice  of  September  2, 1879,  was  ever  delivered 
to  Sheriff  Bonin  or  any  of  his  deputies,  and  for  these  reasons  the  plain- 
tiff could  not  recover.  The  court  reserved,  as  question  of  law, 
^*  whether  or  not  the  notice  came  in  time,  and  whether  or  not  the  plain- 
tiff would  be  entitled  to  recover  from  the  showing  of  the  record,"  and 
instructed  the  jury  pro  forma  to  find  for  the  plaintiff  the  amount  that 
is  demanded  here,  reserving  tliis  question  of  law  whether,  under  the 
facts  as  presented  by  the  record,  there  can  be  any  recovery.  The  jury 
found  for  the  plaintiff  the  sum  of  $689.50.  Upon  argument  upon  the 
Vol.  II.—  62 


Digitized  by 


Google 


490  The  Eastern  Rkpobtbr.  [Penn.  157. 

question  reserved,  on  10th  January,  18S5,  the  court  directed,  "  on  pay- 
ment of  jury  fee,  judgment  on  the  verdict  on  the  question  reserved.'* 

«/. «/.  Uazlett^  Jacob  Turney  and  S.  A.  Inline,  for  plaintiflEs  in  error. 
Moorhead  cfe  Ilead^  for  defendant  in  error. 

Paxson,  J.  Complaint  is  made  in  the  first  specification  of  error  that 
the  learued  judge  did  not  submit  to  the  jury  the  question  whether  Gil- 
more,  the  landlord,  had  served  a  notice  of  his  claim  for  rent  upon  the 
sheriff  or  his  deputies. 

As  all  the  evidence  in  regard  to  the  notice  appears  of  record,  it  was 
not  error  in  the  conrt  to  i>a8s  upon  its  sufficiency.  The  court  deemed 
it  sufficient  and  gave  a  binding  instruction.  If  there  VJ9&  prima  facie 
evidence  upon  the  record  of  the  notice  the  instruction  was  right,  as  no 
evidence  of  any  kind  was  offered  by  the  defendant.  The  record  evi- 
dence consisted  of  the  sheriff's  return  to  the  writ  of  jieri  facias^  and 
the  paper  attached  to  said  writ.  The  return  sets  out  a  levy  on  August 
5,  1879,  on  the  personal  property  of  John  F.  Thomas,  and  that  the 
same  property  remained  in  his  (the  sheriff's)  hands  unsold  for  want  of 
buyers,  with  a  schedule  thereof.  It  does  not  appear  when  this  return 
was  made.  Attached  to  the  writ  was  a  notice  irom  Gilmore,  the  land- 
lord, to  the  sheriff,  that  he  claimed  one  year's  rent,  $600,  out  of  the 
proceeds  of  the  sale  of  the  personal  property.  The  notice  is  dated  Sep- 
tember 2, 1879.  There  was  no  oral  testimony  to  show  when  or  by  whom 
the  notice  was  attached  to  the  return,  and  the  return  itself  makes  no 
mention  of  the  paper.  What  is  the  presumption  arising  from  the  face  of 
the  papers?  Is  it  that  the  notice  was  duly  served  on  the  sheriff  or  his 
deputy?  We  think  it  makes  out  2^  prima  facie  Q2ie/Q  of  notice.  Of 
course  there  is  a  possibility  of  the  notice  having  been  attached  to  the 
writ  surreptitiously  by  some  one  other  than  the  sheriff.  But  this  is  a 
matter  of  defense  on  the  part  of  the  sheriff.     The  law  makes  no  such 

E resumption.     The  paper  is  addressed  to. the  sheriff  and  is  attached  to 
is  return.     This  is  sufficient  evidence,  in  the  absence  of  all  opposing 
proof,  to  show  the  receipt  of  the  notice  by  the  sheriff. 

The  second  assignment  alleges  that  the  court  erred  in  entering  judg- 
ment for  the  plaintiff  on  the  verdict  on  the  reserved  question.  ^  The 
reserved  question  was  whether,  under  the  facts  as  presented  by  the 
record,  there  can  be  any  recovery.  We  see  no  error  in  the  ruling 
upon  this  point.  The  record  shows  the  receipt  of  the  notice  before  the 
return  of  the  writ.  The  precise  time  of  the  return  is  not,  therefore,  of 
much  importance.  In  the  absence  of  all  proof  there  is  no  presumption 
that  it  was  returned  before  the  return  day,  which  it  was  conceded  was 
on  the  25tli  day  of  August.  The  record  also  shows  that  a  venditioni 
exponas  was  subsequently  issued  to  sell  the  property  levied  npon  under 
i\\e fieri  facias^  and  the  following  return  to  said  writ:  "November 
10,  1879,  after  $220  paid  to  plaintiff,  the  writ  was  stayed  by  order  of 
the  plaintiff." 

It  thus  appears  the  sheriff  paid  no  attention  to  the  landlord's  claim, 
but  collectea  a  portion  of  the  money,  paid  it  over  to  the  plaintiff  in  the 
execution  and  returned  the  writ  stayed.  Whether  this  was  the  result  of 
ignorance  or  design  is  not  material,  as  the  effect  upon  the  rights  of  the 
landlord  is  the  same.     The  sheriff  had  notice  of  the  landlord's  claim  and 
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he  disregarded  it  at  his  perU.  It  makes  but  little  difference  when  it  was 
given.  Any  time  before  the  return  of  the  venditioni  eocfponasy  and  this 
payment  of  the  money  over  to  the  execution  creditor  would  have  been 
snmcient.  There  was  no  time  when  the  property  was  not  bound  by  the 
lien  of  the  levy  after  the  levy  had  been  made.  The veTiditdoni  expoiuis 
was  but  a  contrivation  of  the  fieri  facias.  The  sheriff  knew  that  the 
landlord  claimed  his  rent  out  of  the  proceeds  of  the  sale  of  the  property 
levied  upon,  and  that  is  enough  to  fix  his  liability. 

Since  the  passage  of  the  act  of  16th  of  June,  1836  —  see  §  35, 
Pub.  Laws,  777 — a  sheriff  who  returns  an  execution  stayed,  after  a 
levv  of  personal  property,  and  notice  of  a  claim  of  rent  from  the  land- 
lora  if  the  defendant  in  such  execution,  does  so  at  his  own  risk,  unless 
he  has  the  consent  in  writing  of  the  landlord. 

The  act  prohibits  the  plaintiff  from  staying  a  writ  under  such  cir- 
cumstances without  such  consent.  Tliis  is  the  compensation  which 
the  law  gives  the  landlord  whose  right  of  distress  is  interfered  with  by 
the  levy. 

Judgment  affirmed. 

Mbboub,  Ch.  J.,  and  Stebrett  and  Olabk,  JJ.,  dissent. 


Appeal  ot  Adamson  et  al. 

October  19,  1885. 

Execution  —Levy—  Distribution— Appeal— Exceptions— Labor  Claimants. 

Separate  and  independent  claimants  to  a  fund  realized  by  the  sheriff  on  the 
sale  of  property  under  execution,  have  no  right  to  appeal  jointly  from  the  decree 
of  distribution.  In  such  a  case  the  appellees  may  require  the  parties  to  elect 
which  of  the  two  will  suffer  a  non  pros.  Failure  to  file  exceptions,  either  be- 
fore the  auditor  or  in  th^  court  below,  is  a  ground  for  dismissal  of  the  appeal. 

A  notice  served  on  the  sheriff  by  a  labor  claimant  under  the  statute,  which 
fails  to  set  forth  that  the  property  fdle^ed  to  be  subject  to  the  preferred  lien  is 
embraced  in  the  sheriff's  levy,  is  fatally  defective. 

On  December  31,  ISSS^  fieri  facias  were  issued  on  judgments  out  of 
the  court  of  common  pleas  in  islvot  of  George  L.  Wvlj,  Hiram  Kent, 
Fnrman  South,  W,  S.  Adamson  and  Jesse  Hunnell  &  Co.,  against 
Robert  Dougherty,  by  virtue  of  which  the  sheriff  on  same  day  levied 
on  all  the  personal  property  of  Robert  Dougherty,  in  and  about  and 
used  in  carrying  on  his  carriage  factorv,  and  confined  exclusively  to 
stock  and  tools  pertaining  to  the  buggy  factory.  Same  day  notices  of 
mechanics  of  claims  for  wages  for  £bor  by  the  employees  of  Dough- 
erty were  served  on  Sheriff  Spragg  by  Ernest  Hundertmark,  Patrick 
Driscoll,  David  E.  Engle,  Franklin  Rinehart,  and  on  January  4,  1884, 
by  Joseph  Tahl,  C.  S.  Lawrence  and  Z.  W.  Phelan.  The  sheriff  sold 
the  property  taken  in  execution,  and  the  proceeds  of  sale,  less  costs, 
amounting  to  $608.79,  were  paid  into  court,  and  J.  B.  Donley  appointed 
auditor  to  ascertain  claims  and  distribute.  The  principal  question  raised 
before  the  auditor  was  as  to  the  suflSciency  of  the  notices  to  the  sheriff 
by  the  labor  claimants,  the  execution  creditors  claiming  the  notices  to  be 
insufficient  and  that  the  proceeds  of  the  sale  should  be  distributed 
among  them  in  the  order  of  their  priority.    The  auditor,  in  the  dis- 
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charge  of  his  duty,  filed  his  report  January  13,  1886,  in  which  he  held 
that  the  notices  of  Hundertmark,  DriscoU,  Enffle  and  Yahl  were  suffi- 
cient, and  that  their  claims  were  preferred  ana  should  be  first  paid  in 
full,  and  set  apart  to  said  claimants  out  of  the  fund  in  court  tne  sum 
of  $276.24.  To  this  report  exceptions  were  filed  by  the  execution 
creditors,  alleging  that  the  auditor  nad  erred  in  deciding  that  the  said 
notices  were  sufficient  and  that  their  claims  should  be  paid  out  of  the 
proceeds  of  the  sale.  January  23,  1885,  argued  on  exceptions  before 
nis  honor,  Jud^e  Ingram,  who,  upon  consideration,  February  6,  1885, 
overruled  and  dismissed  the  exceptions  and  confirmed  the  report ;  and 
thereupon  an  appeal  was  taken  by  W.  S.  Adamson  and  Jesse  flunnell 
&  Co.,  execution  creditors,  from  the  final  decree  of  said  court.  The 
principal  ground  alleged  against  the  notice  of  the  labor  claimants  was 
that  it  failed  to  state  that  the  property  on  which  they  claimed  a  lien 
was  embraced  in  the  le^^^. 

Brock  i&  Teagarden  and  A,  F,  SUvevs^  for  appellants.  E,  F. 
Downey^  for  appellees. 

Sterrett,  J.  As  separate  and  independent  claimants  on  the  fund 
raised  by  the  sheriff's  sale  of  Robert  Dougherty's  personal  property, 
appellants  had  no  right  to  appeal  jointly  from  the  decree  of  distribution. 

Having  no  interest  in  common,  they  had  no  more  right  to  prosecute 
an  appeal  jointly  than  they  would  have  had  to  maintain  a  joint  action 
at  law  against  their  debtor.      White?8  Appeal^  15  W.  N.  C*  313. 

The  appellees,  therefore,  might  have  required  them  to  elect  which  of 
the  two  would  suffer  2^ nonpros.;  but, instead  of  doing  so  they  moved 
to  quash  the  appeal  as  to  Jesse  Hunnell  &  Co.,  for  the  reason  that 
they  filed  no  exceptions  either  before  the  auditor  or  in  the  court  below. 
The  fact  upon  which  the  motion  is  based  being  conceded,  it  is  clear  the 
firm  has  no  standing  in  this  court,  and  hence  their  appeal  must  be 
quashed. 

On  behalf  of  the  remaining  appellant,  W.  S.  Adamson,  the  sole  con- 
tention is,  that  the  notice  served  on  the  sheriff  by  the  labor  claimants, 
to  whom  a  part  of  the  fund  was  awarded,  is  defective  in  not  setting 
forth  that  tne  property  alleged  to  be  subject  to  the  lien  is  embraced  in 
the  sheriff's  levy.  The  law  under  which  appellees  claim  is  a  species  of 
class  legislation,  and  it  is  not  unreasonable  to  require  that  all  the  facts 
necessary  to  bring  their  respective  claims  within  the  provisions  of  the 
act  should  be  stated  in  the  notices  they  are  required  to  serve  on  the 
sheriff.  This  is  not  only  reasonable,  but  essentially  necessary  in  order 
that  the  officer,  as  well  as  execution  creditors  and  others  interested,  may 
act  understandingly.  The  act,  it  is  true,  does  not  prescribe  any  par- 
ticular form  of  notice,  but  in  Allison  v.  Johnson^  92  Penn.  St.  314, 
and  Pardee^  Appeal^  100  id.  408,  we  said  it  should  be  sufficiently  full 
and  clear  to  show  the  officer  and  othere  interested  that  the  labor  was  per- 
formed within  the  time  limited  by  the  act,  in  a  business  defined  therein, 
the  sum  due,  and  that  the  property  subject  to  the  preferred  lien  is 
embraced  in  the  levy.  These  four  ingredients  are  necessary  to  bring 
a  claim  within  the  protection  of  the  statute,  and  hence  they  must  appear 
in  some  form,  in  the  notice  served  on  the  sheriff.    As  to  the  first  three 
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requisites,  the  notices  in  this  case  are  suflScient ;  but  as  to  the  fourth, 
they  are  fatally  defective.  There  is  nothing  in  either  of  the  four 
notices  that  can  be  fairly  construed  as  even  an  informal  averment  that 
the  property  claimed  to  be  snbject  to  the  lien  is  embraced  in  the  levy. 
For  that  reason  alone  appellees  are  not  entitled  to  participate  in  the 
distribution. 

We  have  not  been  furnished  with  the  schedule  of  distribution,  or 
with  the  facts  necessary  to  enable  us  to  enter  the  proper  decree,  and 
must,  therefore,  remit  the  record  with  instructions  to  the  court  below 
to  correct  the  decree  of  distribution  in  accordance  with  the  views  above 
expressed. 

Appeal  as  to  Jesse  Hunnell  &  Co.  quadied ;  and  as  to  W.  S.  Adam- 
son,  the  remaining  appellant,  the  decree  is  reversed  at  the  costs  of  the 
appellees,  and  the  record  is  remitted  to  the  court  below  with  instruc- 
tions to  distribute  the  fund  in  controversy  in  accordance  with  the  fore- 
going opinion. 

Shoemaker  v.  Beavkb. 

October  19,  1885. 

Lease  —  Renewal — Holding  over  —  Contract  to  Board. 

Notice  to  a  boarder  and  occupant  of  rooms  to  quit,  followed  by  no  other  action 
or  arrangement  than  a  continuance  of  boarding  and  occupancy  in  the  same  way 
as  before  the  notice  was  given,  makes  no  change  in  the  contract  between  the  par- 
ties as  regards  compensation. 

These  cases  arise  out  of  a  controversy  between  landlord  and  tenant. 
On  the  17th  of  April,  1879,  G.  Shamburg  and  J.  A.  Neill,  of  Titus- 
ville,  gave  to  D.  L.  Beaver  a  written  lease  of  a  farm  in  Harmony 
township,  Forest  county.  Neill  soon  after  transferred  his  interest  to 
Shamburg.  On  the  farm  there  was  a  large  two-story  dwelling-house, 
which  Shamburg  wished  to  reserve.  To  this  Mr.  Beaver  objected. 
The  difference  was  compromised  by  an  agreement,  that  if  Mr.  Beaver's 
wife  would  a^ree  to  board  Shamburg  and  his  family,  consisting  of  him- 
self, four  cliildren  and  a  governess,  Shamburg  was  to  have  the  occu- 
Eancy  of  four  second-story  rooms  in  the  house  and  two  stalls  in  the 
arn,  free  of  charge. 

As  Mrs.  Beaver  had  to  be  consulted,  and  was  several  miles  away,  any 
mention  of  this  arrangement  was  purposely  omitted  from  the  lease, 
which  was  drawn  at  Titusville.  It  waB  to  be  and  afterward  became 
the  subject  of  a  future  agreement,  when  Shamburg  had  seen  and  agreed 
with  Mrs.  Beaver  about  the  board  of  his  family,  and  was  really  made 
at  Faornndus,  sixteen  miles  from  where  the  lease  was  drawn.  The  right 
to  make  this  reservation  upon  the  contingency  mentioned  was  the  con- 
dition of  Shamburg's  consent  to  lease  the  farm.  Mrs.  Beaver  subse- 
quently did  consent  to  board  Dr.  Shamburg  and  family  on  terms  agreed 
on  between  them.  Shamburg  moved  his  family  into  the  house,  and 
they  occupied  the  four  rooms  up  stairs  and  the  two  stalls  in  the  barn, 
and  eat  at  the  table  of  Mrs.  Beaver  for  five  years,  during  the  continu- 
ance of  the  lease,  as  stipulated  in  this  parol  arrangement,  when  the 
lease  was  made. 

At  the  end  of  two  years,  the  original  term  of  the  lease,  Beaver  elected 
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to  continue  it  for  three  years  more,  as  he  had  a  right  to  do  by  its  terms. 
Beaver  continued  to  pay  his  rent  up  to  May,  1883,  in  money  and  labor, 
making  no  claim  of  set-off  on  account  of  Shamburgfs  occupacy  of  rooms 
in  the  nouse  and  stalls  in  the  barn,  giving  receipts  on  settlement  of  his 
accounts  and  in  full  of  all  demands.  In  June  oi  1883  he  first  presented 
any  account  for  rent  of  rooms  in  the  house  he  occupied,  dating  his 
demand  back  to  October,  1882,  the  date  of  his  last  receipt  in  full  of  all 
demands.  This  claim  constituted  his  defense  to  tlie  payment  of  his 
rent  for  the  farm  for  which  the  landlord's  warranl»  were  issued.  The 
first  landlord's  warrant,  issued  on  the  2d  of  January,  1884,  for  $150, 
and  the  second  for  $25,  on  the  6th  of  February,  1884. 

The  testimony  differed  only  in  the  fact  that  Beaver  testified  that  the 
reservation  was  only  for  a  year,  and  all  the  other  witnesses  that  it  was 
without  limitation.  Beaver  paid  up  his  farm  rent  to  Shamburg  until 
June  of  1883,  and  Shamburg  paid  his  board  bill  to  Mrs.  Beaver. 

On  the  trial  no  question  was  raised  as  to  the"  existence  or  validity  of 
the  reservation,  but  only  as  to  its  continuance  during  the  life  of  the 
lease. 

Tliese  warrants  were  put  into  the  hands  of  H.  H.  Shoemaker,  to  be 
executed,  and  the  property  of  Mr.  Beaver  was  distrained  for  the  rent 
alleged  to  be  due.  After  this  distress  was  made  Beaver  issued  a 
replevin.  Beaver  thus  becomes  the  plaintiff  in  the  suit,  and  Shoe- 
maker the  nominal  defendant. 

The  following  point,  presented  by  the  defendant  below,  is  the  only 
one  upon  which  tne  court  were  requested  by  either  party  to  charge  the 
juiy,  all  others  having  been  withdrawn  by  the  plaintiff's  counsel. 

If  the  jury  believe  that  Shamburg  occupied  a  portion  of  the  demised 
(premises)  against  the  consent  of  Beaver,  and  alter  demand  was  made 
upon  him  to  give  up  the  possession,  he  refused  to  do  so,  such  posses- 
sion and  refusal  to  leave  was  an  eviction  of  the  tenant  and  suspended 
the  whole. rent  and  consequently  the  right  to  distrain  therefor. 

Johnson  cfe  Erwin^  for  plaintiff  in  error. 

Trunkey,  J.  It  was  rightly  ruled  by  the  learned  judge  of  the  com- 
mon pleas  that  there  is  no  evidence  varying  the  effect  of  the  written 
lease,  and,  therefore,  the  second  and  thira  assignments  of  error  are  not 
well  taken. 

The  contention  of  the  defendant  in  error  that  "the  boarding  of 
Shamburg  was  not  a  part  of  the  lease,"  and  that  the  agreement  there- 
for was  a  collateral  matter,  is  undeniable.  Neill  and  Shamburg  made 
the  lease  to  Beaver.  Shambu^  and  Beaver  made  the  contract  for  the 
boarding  and  use  of  rooms.  No  matter  if  Beaver  declined  to  close  the 
contract  without  his  wife's  consent,  for  she  did  consent,  and  he  boarded 
Shamburg  and  his  family  and  permitted  them  to  occupy  the  rooms  dur- 
ing the  term  of  the  lease.  In  the  testimony  as  printed,  respecting  the 
terms  of  the  contract  for  board  and  rooms,  there  is  little  connict.  Snam- 
burg  testifies  that  he  was  to  have  the  rooms  as  long  as  he  wanted,  and 
for  an  indefinite  time.  Beaver  says  the  arrangement  for  board  and 
rooms  was  for  a  year.  They  agree  that  no  new  contract  was  afterward 
made  for  either  board  or  rooms,  that  the  board  was  paid  for,  and  that 
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no  charge  was  made  for.  rooms  for  the  first  three  years.  Beaver  testi- 
fies that  he  demanded  possession  pf  the  rooms  before  the  first  year  was 
np,  and  also  the  second  year,  aud  again  in  the  fall  of  the  third  year; 
but  Shamburg  and  his  family  remained  and  were  boarded  notwithstand- 
ing. It  does  not  appear  that  any  demand  was  accompanied  with  notice 
to  Shambnrg  that  there  would  be  any  increase  of  price  for  board  or 
rooms  if  he  should  remain. 

We  think  it  was  error  to  instruct  the  jury  that  the  plaintiff "  is 
entitled  to  have  deducted,  by  way  of  equitable  defense,  the  rental 
value  of  four  rooms  which  alleffes  that  Dr.  Shamburg  persisted  in 
occupying  after  notice  to  vacate  the  same,"  and  the  first  assignment  of 
error  must  be  sustained.  What  the  contract  was  and  whether  it  was 
violated  by  Shamburg  must  be  determined  by  the  jury.  From  the 
fact  that  after  the  notice,  Shamburg  did  not  leave  the  rooms,  the  legal 
conclusion  by  no  means  follows  that  their  rental  value  shall  be  deducted 
from  his  claim  under  the  lease.  Had  Beaver  ceased  to  board  Shamburg 
and  his  family  the  case  would  be  diflferent.  Telling  him  to  go,  and 
afterward  inducing  him  to  stay  leaves  the  case  as  if  Beaver  had  said 
nothing.  Had  he  wanted  him  to  go,  what  would  have  been  more  nat- 
ural than  to  have  stoppod  feeding  him  ?  Unless  he  was  bound  by  con- 
tract, Beaver  was  not  bound  at  aU  to  permit  Shamburg  and  his  family 
to  eat  at  his  table  and  lodge  at  his  house.  Possibly  a  jury  may  find  a 
breach  of  contract  by  Shamburg ;  but  they  should  be  instructed  that  if 
Shamburg  persisted  in  occupying  the  rooms  after  notice  to  quit,  as  he 
had  done  before,  and  Beaver  persisted  in  boarding  him  and  nis  family 
as  he  had  done  before,  without  change  of  terms,  ne  is  neither  entitlea 
to  extra  price  for  board  nor  pay  for  rooms.  Notice  to  a  boarder  and 
occupant  of  a  room  to  quit,  followed  by  no  other  action  than  a  continu- 
ance of  boarding  and  occupancy  as  before  the  notice,  makes  no  change 
in  the  contract  as  regards  compensation. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 


SCHACK  V.  LoUOHEDf  BbOTHESS. 
October  19,  1885. 
Chabgb  to  Jxjbt — Fraud  —  Question  op  Fact. 

A.  A.  Purman,  for  plaintiflE  in  error.  Brook  &  Teagarden^  for  de- 
fendants in  error. 

Per  Curiam.  The  questions  in  contention  here  were  mainly  those 
of  fact.  They  were  so  correctly  submitted  to  the  jury  that' there  were 
no  exceptions  to  the  general  charge,  and  we  see  no  error  in  the  answers 
to  the  points  submitted.  Considerable  latitude  was  allowed  in  the  ad- 
mission of  evidence,  yet  inasmuch  as  the  question  was  one  of  fraud, 
we  cannot  say  that  the  evidence  is  so  remote  as  to  call  for  a  reversal. 

Judgment  affirmed. 
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Braden  v.  Campbell. 

October  19,  1885. 

Gift  —  Real  Estate — Adverse  Possession. 

A  gift  of  real  estate,  followed  by  an  entry  and  adverse  holding  for  more  than 
twenty  years,  will  pass  a  good  title,  notwithstanding  the  original  gift  was  insuffi- 
cient for  that  purpose. 

This  was  an  action  of  ejectment  brought  by  D.  W.  Braden  against 
B,  F.  Campbell,  to  recover  possession  of  a  house  and  lot  of  ground  in 
the  borough  of  Waynesburg.  Benjamin  Campbell,  the  father  of  the 
defendant,  became  the  owner  of  said  lot  by  deed  dated  January  26^, 
1846.  Benjamin  Campbell  died  August  17,  1876,  leaving  a  will,  of 
which  his  two  sons,  William  andRuf  us,  were  the  executors.  Some  years 
before  his  death  he  became  deeply  involved  in  debt  and  died  utterly 
insolvent.  On  January  11, 1877,  nis  executors  presented  their  petition 
to  the  orphans'  court,  asking  an  order  to  sell  the  real  property  of  their 
testator,  mcluding  the  house  and  lot  in  controversy,  for  payment  of 
debts ;  the  order  was  granted,  and  in  pursuance  thereof  the  executors 
sold  the  said  house  and  lot  to  D.  W.  Braden,  the  plaintiff,  for  the  sum  of 
$930,  and  the  purchase-money  having  been  paid,  executed  tjo  him  a 
deed  dated  July  13,  1877.     This  was  the  plaintiff's  case  in  chief. 

On  part  of  the  defense  it  was  claimed  that  Benjamin  Campbell, 
in  the  spring  of  1854,  made  an  absolute  parol  giitof  lot  number 
146  to  his  two  sons,  the  defendant  and  K.  K.  Campbell;  that  in 
the  partition  between  them  the  eastern  half  of  the  lot  was  taken  by 
the  defendant;  that  he  immediately  went  into  possession  of  that  part 
of  the  lot  and  made  valuable  improvements  thereon ;  and  that  he  has 
continued  in  possession  to  the  present  time,  paying  the  taxes  and  claim- 
ing and  holding  it  as  his  own.  The  evidence  in  support  of  the  alleged 
Sit  consisted  mostly  of  declarations  made  by  Benjamin  Campbell  to 
s  neighbors,  to  the  effect  that  "  he  had  given  the  property  to  Frank," 
that  "  it  was  Frank's,"  and  that  "  he  had  nothing  to  do  with  it."  The 
evidence  as  to  the  improvements  showed  that  they  consisted  of  a  frame 
dwelling-house  and  some  out-buildings ;  that  the  dwelling-house  was 
erected  partly  by  the  defendant  and  partly  at  the  expense  oi  Benjamin 
Campbell. 

On  the  part  of  the  plaintiff  it  was  claimed  that  the  original  arrange- 
ment between  Benjamin  Campbell  and  the  defendant,  under  which  tne 
defendant  went  into  possession,  was  not  an  absolute  gift,  but  was 
merely  an  arrangement,  such  as  is  common  between  father  and  son, 
whereby  the  defendant  was  to  occupy,  use  and  enjov  the  property  as  a 
home  for  himself  and  family,  not  as  owner,  but  in  the  expectation  that 
it  would,  at  some  time,  be  secured  to  him  or  to  his  family,  and  that 
consequently  his  possession  was  permissive. 

Wyly,  Bucha7ian  c&  Walton^  for  plaintiff  in  error.  Blacky  Purman 
db  Downey^  for  defendant  in  error. 

Pkr  Curiam.  It  must  be  conceded  that  the  evidence  of  gift,  in 
itself,  is  insufficient  to  pass  a  good  title  to  the  defendant.  It,  however, 
shows  an  entry  under  a  claim  of  right,  and  the  other  evidence  shows  a 
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continuous  possession  an^  adverse  holding  ander  a  claim  of  right  for 
more  than  than  twenty-one  years. 
Judgment  afiirmed. 

Sayees  v.  Kent,  an  Ghimishee,  etc. 

October  19,  1885. 

Garnishment — Estoppel  —  Fraud. 

A  party  seeking  to  reach  money  in  the  hands  of  a  garnishee,  which  he  attempts 
to  prove  is  due  from  his  judgment  debtor  on  a  contract  for  the  sale  of  land,  is 
afterward  estopped  from  denying  the  validity  of  the  contract. 
Fraud  —  Presumption. 

No  presumption  of  fraud  arises  from  the  payment  of  installments  on  the 
purchase-price  of  land  before  they  are  due. 

The  plaintiff  had  a  note  on  Abraham  Kent  and  Thomas  Kent,  dated 
October  17,  1860,  and  on  it  obtained  a  judgment  for  $269.19.  On 
this  judgment,  which  is  dated  March  6,  1866,  he  issued  an  attachment 
execution  on  Mordecai  Kent,  a  son  of  Thomas  Kent  fwhich  is  the 
present  action),  to  recover  from  him  the  amount  of  his  juagment.  The 

Elaintiff  gave  in  evidence  an  article  of  agreement  for  tlie  sale  of  one 
undred  and  twenty  acres  of  land  by  Thomas  Kent  to  Mordecai  Kent, 
dated  March  23,  1863,  at  the  rate  of  $20  per  acre,  paj^able  $200  on 
1st  of  July,  1863,  and  $100  thereafter,  until  the  whole  is  paid.  The 
deed  to  be  made  when  money  is  paid  or  secured.  This  was  plaintiff's 
case  in  chief.  The  defendant  gave  evidence  of  Thomas  Kent's  signa- 
tures to  the ,  folio  wing  receipts,  viz. :  May  27,  1863,  $400.60;  July  1, 
1863,  $200;  July  4,  1864,  $100;  January  20,  1865,  $677.16,  and 
proved  other  payments  and  allowances  on  settlements  on  account  of 
indorsements,  etc.,  to  show  there  was  nothing  due  from  the  garnishee. 
Defendant  then  offered  a  deed  from  Thomas  Kent  to  Mordecai  Kent,, 
dated  April  16,  1866,  and  recorded  June  12,  1879,  for  the  lands 
described  in  the  articles  of  agreement.  Consideration  being  $2,537.50, 
which  was  read  in  evidence.  Plaintiff  sought  to  attach  the  sale  from 
Thomas  Kent  to  Mordecai  Kent  as  made  to  defraud  the  creditors  of 
Thomas  Kent,  and  that  it  was  the  intent  of  Thomas  and  Mordecai 
Kent  to  hinder,  delay  and  defraud  the  plaintiff  by  the  acceleration  of 
the  payments  in  the  articles  of  agreement ;  and  that  such  payments 
being  made  before  they  were  due,  was  evidence  of  that  fact. 

Savers  d&  Sayers,  for  plaintiff  in  error.  Wyh/y  Bucha/ncm  cb  Wal- 
ton,  ior  defendant  in  error. 

Pee  Curiam.  The  right  of  the  plaintiff  to  recover  depended  on  his 
ability  to  prove  an  existing  debt  due  by  the  garnishee. 

Ilaving  attempted  to  do  so  by  proving  a  specific  contract,  he  was 
clearly  estopped  from  denying  the  validity  of  tnat  contract.  Had  he 
succeeded  in  proving  it  to  be  invalid,  he  would  have  proved  that  the 
debt  did  not  exist. 

There  is  no  presumption  of  fraud  in  the  fact  that  the  defendant  paid 
the  installments  before  they  became  due  and  was  allowed  a  rebate  of 
the  interest  on  the  sums  thus  paid. 

Judgment  aflBrmed. 
Vol.  U.— 63 
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NEW  YORK  COURT  OF  APPEALS. 


CuNNiNOHAii,  Appellant,  v.  Judson,  Bespondent 

October  18,  1885. 
Contract— Construction  of. 

Plaintiffs  made  the  following  contract  with  defendant  for  the  sale  of  a  quan- 
tity of  iron : 

New  York,  January  20,  1880. 
Bought  of  Messrs.  Winthrop  Cunningham  &  Sons,  for  account  of  Mr.  B. 
F.  Judson,  about  five  hundred  tons  No.  1  '*Eglinton "  Scotch  piff  iron,  for 
shipment  in  March,  1880,  from  Qreat  Britain  to  New  York  by  Etfdi  or  steam 
vessels,  at  sellers'  option,  deliverable  **ex  vessels"  on  arrival  at  this  port,  at 
$31.75  per  ton,  payable  by  buyer's  notes  to  his  own  order,  with  interest  at  6  per 
cent,  ninety  days  from  delivery  of  U.  S.  Weighers'  returns,  which  are  t 
quantities  to  be  paid  for.     Interest  for  three  days'  grace  to  be  included. 


Across  the  face  is  written  "  Accepted, 

B.  F.  JUDBON." 

Plaintiffs  did  not  ship  the  iron  but  secured  the  option  to  purchase  it  of  other 
parties  who  had  shipped  it  from  Glasgow,  and  on  its  arrival  in  New  York  they 
tendered  it  to  defendbemt  in  fulfillment  of  the  contract.  Defendant  refused  to 
accept  it,  alleginc'  breach  of  contract  on  the  part  of  the  plaintiffs,  and  the  gen- 
end  term  affirmed  the  judgment  entered  upon  a  verdict  in  favor  of  the  defend- 
ant upon  the  sole  c^round  tmit  the  plaintiffs  themselves  did  not  ship  the  iron  from 
Qreat  Britain.  Held  error;  that  a  proper  construction  of  the  contract  describing 
the  iron  did  not  require  that  it  should  be  shipped  by  the  plaintifb. 

This  is  an  appeal  from  a  judgment  of  the  general  term  of  the  su- 

{>reme  court  in  the  first  department,  aflSrming  a  judgment  entered  in 
avor  of  the  defendant  upon  the  verdict  of  a  jury,  and  an  order  deny- 
ing a  new  trial. 

On  the  20th  day  of  January,  1880,  the  plaiutiflEs,  who  were  dealers 
in  iron,  having  ofiices  in  New  York  and  Philadelphia,  contracted  to  sell 
iron  to  the  defendant,  who  was  a  dealer  in  iron  in  New  York  through  a 
bought-and-sold  note  of  which  the  following  is  a  copy : 

"  Nkw  York,  January  20^,  1880. 
**  Bought  of  Messrs.  Winthrop,  Cunningham  &  Sons  for  account  Mr. 
B.  F.  Judson,  about  five  hundred  tons  No.  1  "  Eglinton  "  Scotch  pig 
iron,  for  shipment  in  March,  1880,  from  Great  Britain  to  New  York  by 
sail  or  steam  vessels  at  seller's  option,  deliverable  "  ex  vesseUy^  on  arrival 
at  this  port,  at  $31.76  per  ton  of  (two  thousand  two  hundred  and  forty 
pounds)  payable  by  buyer's  notes  to  his  own  order,  with  interest  at 
six  per  cent  per  annum,  at  ninety  days  from  delivery  of  U.  S.  weigher's 
returns  which  are  to  decide  quantities  to  be  paid  for.  Interest  for  three 
days'  grace  to  be  included.  «  ,j,  ^  ^^^;  broker ^ 

Across  the  face  is  written  "  Accepted."  *'  B.  F.  Judson." 

The  plaintiffs  did  not  ship  the  iron,  but  in  the  latter  part  of  April 
they  entered  into  negotiations  with  E.  S.  Wheeler  &  Co.  for  the  purchase 
from  them  of  five  hundred  tons  of  iron  which  they  had  shipped  on  the 
bark  "Jennie  Harkness"  from  Glasgow,  March  26,  and  secured  the 
option  to  purchase  the  same.     That  iron  arrived  at  the  port  of  New 
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York  May  7,  on  which  day  the  plaintiffs  telegraphed  to  defendant 
from  Philadelphia  notifying  him  that  his  iron  had  arrived  and  asking 
him  whether  tney  should  hSnd  or  pay  duties,  and  offering  to  substitute 
other  iron  shipped  later  on  other  vessels  if  he  desired.  The  next  day 
they  wrote  him  ^ing  they  had  received  no  reply  to  their  telegram, 
and  further :  "  We  would  like  to  know  whetner  you  would  prefer 
taking  iron  now  here,  or  from  the  vessels  named,  not  yet  arrived. 
Kindly  let  us  know  at  your  earliest  convenience  and  oblige."  On  the 
10th  of  May  the  defendant  wrote  the  plaintiffs  as  follows:  "Gentle- 
men, I  am  in  receipt  of  your  dispatch  of  the  7th  inst.  in  which  yon 
remark  your  five  hundred  Eglinton  March  shipment  has  arrived.  If 
so,  please  state  when  it  was  shipped  and  by  what  vessel,  and  when  it 
arrived  and  where  it  is.  Upon  receipt  of  this  information  I  shall  be 
prepared  to  reply  to  your  other  inquiries."  On  the  12th  of  May  one 
of  the  plaintiffs  called  upon  the  de^ndant  at  his  office,  and  he  testified 
that  he  then  tenderea  him  the  delivery  order  for  the  iron  and 
offered  to  deliver  the  iron  to  him  and  that  he  declined  to  take  it,  and 
he  further  testified :  *^  He  said  we  should  have  advised  him  of  this 
vessel  being  in  port  and  that  we  had  not  any  iron  on  board  of 
it  I  told  him  that  we  had  iron  on  board  of  her  and  we  owned 
iron  on  board  of  her,  and  we  offered  to  deliver  it  to  him  then  and 
there,  and  he  declined  to  take  it."  The  defendant  in  his  testimony 
denied  somei  of  the  facts  thus  testified  to,  but  admitted  that  some  kind 
of  an  offer  was  made  on  that  dav.  On  the  13th  of  May,  the  plaintiffs 
telegraphed  to  the  defendant  from  Philadelphia  as  follows  :  "  Five 
hundred  iron  now  in  port,  arrival  of  which  was  properly  announced  to 
you,  were  loaded  in  March.  Vessel  sailed  about  March  25th  to  29th. 
fells  lading,  likewise  dated  March.  Our  effort  to  accommodate  being 
80  coldly  responded  to  by  you,  we  feel  compelled  to  withdraw  option 
later  deliveries,  unless  you  accept  latter  by  telegraph  before  three  o'clock 
to-day.  Cannot  longer  delay  disposition  spot  lot."  On  the  same  day 
they  wrote  him  as  follows:  "We  are  at  a  loss  to  understand  your 
apparent  indisposition  to  instruct  us  concerning  the  disposition  of  the 
iron.  We  have  now  made  repeated  efforts  by  telegrapn,  by  mail  and 
in  person,  and  if  any  expenses  occur  through  your  singular  tardiness 
in  answering  our  several  communications,  we  must  of  course  look  to 
you  for  payment  of  same.  We  will  be  glad  to  receive  your  instruc- 
tions about  five  hundred  tons  immediately,  as  they  will  be  landing 
within  a  few  days  probably,  and  in  default  of  hearing  from  you  we 
shall  store  the  iron  for  your  accoimt  and  make  a  further  tender  of  it  as 
soon  as  weigher's  returns  are  obtainable."  The  next  day  the  defendant 
wrote  the  plaintiffs  as  follows :  ^*  All  indications  are  that  you  made  no 
shipment  of  iron  within  the  contract,  and  to  meet  its  terms.  You  gave 
me  no  notice  of  shipment  as  is  usual  in  such  cases.  You  have  fur- 
nished me  with  no  order  for  iron  owned  by  you  to  be  delivered  ex  ves- 
sel. I  decline  your  proposals  which  are  not  within  the  contract."  On 
the  17th,  18th  and  19tn  days  of  May,  the  plaintiffs  wrote  the  defend- 
ant the  following  three  letters  successively:  (1)  *'We  hereby  tender 
you  five  hundred  tons  of  No.  1  Eglinton  Scotch  pig  iron  in  fulfillment 
of  our  coutract  of  January  20,  1880.     This  iron  is  now  on  the  bark 
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^  Jennie  Harkness '  lying  at  Erie  Basin  Stores.  Shall  we  land  it  on 
the  wharf,  or  do  you  wish.it  delivered  in  lighters?  Please  notify  as 
at  once  as  the  vessel  is  discharging  lier  cargo,  and  if  there  is  any  delay 
it  may  become  necessary  to  store  it."  (2)  "  Referring  to  our  respects 
of  yesterday  we  beg  to  notify  you  that  the  'Jennie  Harkness,'  is  about 
ready  to  land  your  iron  and  we  will  be  glad  to  have  your  instructions 
at  once.  Bearer  of  this  will  await  your  answer."  (3)  "  Concerning  our 
respects  of  yesterday  we  now  notify  you  that  as  you  make  no  reply  to 
our  letters  of  17th  and  18th  inst.,  thus  depriving  us  of  your  instructions 
as  to  disposition  of  the  iron,  we  shall  warehouse  it  for  your  account,  and 
at  your  exi>ense.     When  the  lot  is  warehoused  we  shall  make  out  bill  and 

f  resent  the  same  to  you  with  proper  documents  and  demand  settlement, 
f  you  refuse  this  we  shall  sell  the  iron  for  your  account  as  our  l^al 
counsel  may  direct,  and  sue  you  for  any  deficiency  resulting  therefrom 
as  against  the  contract  price.  This  is  any  thing  but  handsome  treat- 
ment from  you,  particularly  as  it  is  but  a  short  time  since  we  delivered 
you  five  hundred  tons  iron  when  the  market  rate  was  $10  per  ton  above 
the  price  you  paid  us."  To  the  last  letter  there  was  a  postscript  as 
follows :  "  You  well  know  that  the  vessel  is  discharging  cargo  rapidly, 
and  that  the  crowded  condition  of  the  piers  necessitates  prompt  removal 
when  landed.  Of  this  we  have  notified  you  repeatedly,  and  in  the 
abscence  of  any  instructions  from  you  we  are  forced  to  warehouse  the 
iron  for  your  account  and  at  your  expense."  On  the  20th  day  of  May, 
the  defendant  wrote  to  the  plaintiff  as  follows:  "Tours  of  the  19th 
inst.  received,  and  do  not  sanction  any  of  your  proceedings." 

On  the  14th  day  of  May  the  plaintiff  made  a  formal  contract  with 
E.  S.  Wheeler  &  Co.,  for  the  purchase  of  the  iron  at  $20.50  per  ton, 
by  a  bought-and-sold  note,  which  among  other  things  provided,  "  nej^o- 
tiable  storage  receipt  to  be  taken  out  for  the  five  hundred  tons  deliv- 
ered after  this  date  whenever  iron  is  stored  in  the  name  of  E.  S. 
Wheeler  &  Co.,  and  iron  to  be  paid  for  when  the  bill.  United  States 
weighers'  returns  and  negotiable  receipt  duly  indorsed  is  delivered  and 
documents  not  to  pass  out  of  seller's  hands  until  paid  for,"  and  between 
that  date  and  June  1  they  paid  in  full  for  the  same. 

It  is  the  custom  at  the  port  of  New  York  when  iron  is  taken  from 
a  vessel  for  the  custom-house  weigher  to  weigh  it,  and  then  the  buyer 
who  has  bought  it  ex  vessel  must  take  it  there  as  it  passes  from  the 
weigher.  This  iron  was  so  weighed,  and  then  on  or  before  June  1  it 
was  put  in  a  warehouse  upon  the  pier,  the  custom-house  dues  having 
been  paid.  The  stora^  receipt  for  the  iron  was  dated  May  22,  and 
the  weigher's  returns  tor  exactly  five  hundred  tons  May  25. 

On  the  1st  day  of  June  the  plaintiff  wrote  a  letter  to  defendant, 
which  was  received  by  him  the  next  day,  as  follows:  "  The  delivery  of 
the  five  hundred  tons  iron  purchased  by  you  under  contract  dated  June 
20,  1880,  is  now  complete  in  every  respect.  We  hand  you  herewith 
(per  registered  post)  the  bill  United  States  weigher's  returns  and  nego- 
tiable warehouse  receipt  duly  indorsed  in  your  lavor,  and  we  once  more 
request  you  to  forward  us  your  notes  for  the  amount  of  our  bill  at  once 
as  per  terms  of  contract  bearing  your  acceptance.  As  the  terms  of  sale 
have  been  complied  with  we  trust  that  you  will  settle  the  matter 
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amicably."  To  this  letter  the  defendant  replied  on  the  8d  day  of 
Jnne  as  follows :  "  Received  yesterday  by  registered  post  storehouse 
receipt,  invoice  of  iron  and  certificate  of  weigher's  dock-book,  together 
with  your  letter  dated  June  1,  1880,  I  decline  to  receive  the  same  in 
fulfillment  of  your  contract  of  January  20, 1880.  Tou  shipped  no  iron 
of  the  character  agreed  for  during  the  month  of  March.  Tne  iron  was 
imported  and  ordered  by  other  parties  who  had  already  bought  the 
same,  and  was  never  tendered  me  in  ship." 

"After  your  failure  to  comply  in  reasonable  time  with  your  contract 
I  purchased  five  hundred  tons,  and  have  supplied  myseM.  No  order 
for  the  delivery  has  been  tendered  me  prior  to  this  date,  and  reserving 
to  myself  all  1^1  rights  resulting  from  your  failure  to  comply  with 
your  contract,  I  must  decline  further  correspondence  on  this  subject." 
To  this  letter  there  was  the  following  postscript:  "I  return  the  store- 
house receipt  and  weigher's  certificate."  On  the  16th  day  of  June  the 
plain tifiEs  wrote  the  defendant  as  follows :  "  We  are  in  receipt  of  yours 
of  the  third  returning  our  bill,  U.  S.  weigher's  returns  and  nego- 
tiable storage  receipt  (indorsed  in  your  favor)  for  the  five  hundred  tons 
Eglinton  iron  stored  for  your  account,  ex  'Jennie  Harkness,'  and 
note  that  you  decline  receiving  the  iron  as  per  contract.  We  shall  now 
sell  this  iron  for  your  account,  charging  you  with  any  difference  that 
may  arise  to  our  disfavor.  As  you  decline  further  correspondence  in 
the  matter  we  do  not  now  correct  some  of  the  misstatements  in  your 
letter."  And  on  the  17th  day  of  July  they  again  wrote  him  a  letter  as 
follows :  ''We  beg  to  advise  you  that, after  repeated  efforts  assisted  by 
several  New  York  brokers  to  obtain  the  highest  possible  nrice,  we  have 
sold  your  iron  —  five  hundred  tons  No.  1  Eglinton  Scotcn  pig  iron  — 
ex  'Jennie  Harkness,'  to  Messrs.  T.  J.  Pope  and  Brothers,  N.  Y.,  at 
$20,  per  ton,  and  in  due  time  will  render  you  a  statement  showing  the 
balance  due  us  on  the  sale  of  your  iron." 

In  October,  1880,  this  action  was  commenced  to  recover  damages  of 
the  defendant  for  not  taking  the  iron,  and  the  action  was  put  at  issue 
and  brought  to  trial,  and  the  foregoing  facts  were  proved.  At  the 
close  of  tlie  evidence  the  trial  judge  ruled  that  there  were  two  ques- 
tions for  the  jury,  whether  the  pkintiffs  had  the  iron,  and  whether 
they  tendered  it  to  the  defendant,  and  charged  the  jury,  among  other 
things,  as  matter  of  law  "  that  there  was  no  legal  tender  or  refusal 
to  accept  which  would  entitle  the  plaintiff  to  recover  before  the  1st  of 
Jnne ; "  "  that  the  letter  of  May  17  does  not,  of  itself,  amount  to  a 
legal  tender ; "  "  that  a  person  cannot  sell  that  which  he  does  not  own ; " 
' '  that  before  the  defendant  could  be  put  in  the  wrong  the  sellers  must 

Eerform  all  of  the  conditions  which,  by  the  terms  of  the  contract,  they 
ad  to  perform ; "  "  that  the  plaintiffs  were  bound,  before  they  coula 
put  the  defendant  in  default,  to  put  him  in  possession  of  the  weight  of 
the  iron,  and  furnish  him  with  proper  writings  or  documents  which 
would  authorize  him  to  take  it  away."  And  to  all  these  portions  of 
the  charge  the  plaintiffs  excepted.  The  judge  also,  at  the  request  of 
the  iplaintiffs,  charged  the  jury  that  "an  absolute  refusal  to  receive  goods 
is  a  waiver  of  specific  objections  to  the  tender  which  are  not  stated,  and 
which,  if  stated,  might  be  obviated; "  that  "  if  before  or  at  the  time  of 
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the  completion  of  the  contract,  the  defendant  openlj  and  avowedly  re- 
f  ased  to  perform  on  his  part,  or  declared  his  intention  not  to  perform  at 
all  events,  a  tender  of  performance  on  the  part  of  the  plamtiflEs  was 
waived,"  and  that  "  the  fact  that  the  plaintiffs  did  not  own  the  iron 
when  it  was  shipped,  and  that  it  was  not  consigned  to  them,  is  no  defease 
to  the  suit,"  except  that  he  qualified  the  last  request  by  adding  "pro- 
vided that  they  had  acquired  title  before  the  tender  of  June  Ist  was 
made."  And  the  judge  refused  to  charge  the  following  requests  made 
on  the  part  of  the  plaintiffs :  "  If  the  jury  believe  that  the  defendant 
at  the  interview  between  Mr,  Cunningham  and  himself — on  May  12th 
—  did  not  object  to  the  offer  testified  to  having  been  made  by  Mr.  Cun- 
ningham, on  the  ground  that  no  delivery  order  was  tendered  him,  he 
cannot  now  avail  himself  of  the  want  of  such  tender  as  a  defense;" 
that  "  the  letters  from  the  plaintiffs  to  the  defendant,  dated  respectively 
Maj  17th,  18th  and  19th,  especially  that  of  the  17th,  constituted  a  suffi- 
cient offer  of  performance  on  the  part  of  the  plaintiffs.  The  letter  of 
the  defendant  of  May  20th  was  an  absolute  refusal  and  dispensed  with 
the  necessity  of  a  formal  tender  of  a  delivery  order ; "  that  "  if  the  iary 
believe  that  in  the  ordinary  course  of  business  it  was  impracticable  to 
leave  the  iron  alongside  the  *  Jennie  Harkness'  longer  than  it  was  left, 
and  the  refusal  contained  in  defendant's  letter  of  May  20th,  and  his 
omission  to  take  the  iron  away  caused  its  removal  to  the  yard  on  the 
pier,  he  cannot  object  to  the  tender  made  him  on  June  1st,  on  the  ground 
that  the  iron  was  then  in  the  yard  and  not  alongside  the  vessel,"  and  to 
these  refusals  the  plaintiffs  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  defendant,  and  upon  plain- 
tiff's appeal  to  the  general  term  the  judgment  entered  upon  tne  verdict 
was  affirmed  upon  the  sole  ground  that  the  plaintiffs  did  not  ship  the 
iron  from  Great  Britain.  From  the  judgment  of  affirmance  the  plain- 
tiffs have  appealed  to  this  court. 

Everett  P.  Wheeler^  for  appellants.  Thomas  Darlington^  for  re- 
spondent. 

Eabl,  J.    If  the  proper  construction  of  the  contract  between  these 

J  parties  entitled  the  oefendant  to  receive  iron  shipped  by  the  plaintiffs- 
rom  Great  Britain,  then  the  judgment  is  right.  In  that  event  the 
description  of  the  iron  purchased  required  that  it  should  be  iron  shipped 
by  the  plaintiffs,  and  however  unimportant  that  circumstance  might  be, 
it  enteried  into  the  contract  of  the  parties,  and  the  defendant  could  not 
be  required  to  take  any  other  iron.  HiU  v.  Blake^  97  N.  Y.  216.  But 
as  that  circumstance  is  unimportant  it  should  not  be  imported  into  the 
contract  by  a  liberal  construction  of  the  language  used ;  nor  should  it 
be  put  there  if  there  is  a  reasonable  doubt  whether  the  parties  intended 
it  to  be  included  in  the  description  of  the  iron  in  reference  to  which 
they  were  dealing.  The  iron  was  to  be  No.  1  Eglinton  Scotch  Pigiron, 
and  it  was  to  be  shipped  in  March  from  Great  Britain  to  New  York. 
These  were  material  stipulations  and  sufficiently  described  the  iron.  It 
was  immaterial  to  the  defendant  whether  it  was  shipped  bv  a  sailing  or 
a  steam  vessel,  and  hence  the  option  was  given  to  the  plaintiffs  to  deliver 
iron  shipped  by  the  one  or  the  other.  The  words  '*  for  shipment "  must 
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mean  the  same  as  "shipped''  and  thus  we  have  the  phrase  "shipped  in 
March,  1880,  from  Great  Britain  to  New  York,  by  steam  or  sail  vessels 
at  seller's  option."  This  may  mean  that  the  seflers  were  to  have  the 
option  to  deliver  iron  shipped  by  them  by  sail  or  steam,  or  it  may  mean 
that  they  were  to  have  the  option  to  deliver  iron  shipped  by  either 
method  in  the  mouth  named.  We  think  the  latter  meaning  the  most 
probable  and  reasonable  and  therefore  adopt  it. 

Til  is  iron,  therefore,  which  was  shipped  from  Great  Britain  to  New 
York  by  sail,  and  which  was  bought  by  the  plaintiffs  while  upon  the 
vessel,  answered  the  description  prescribed  in  the  contract  and  was 
deliverable  in  fulfillment  thereof. 

It  remains  only  to  be  determined  whether  the  plaintiffs  did  all  they 
were  bound  to  do  to  put  the  defendant  in  detault  after  the  iron  arrived 
in  New  York.  There  is  no  dispute  about  the  material  feets.  They  are 
mostly  to  be  found  in  the  writings  put  in  evidence.  It  is  clear  that  the 
plaintiffs  were  willing  and  anxious  to  perform  and  intended  to  perform 
on  their  part ;  and  it  is  equally  dear  that  the  defendant,  in  consequence 
of  the  large  decline  in  the  price  of  iron,  was  unwilling  to  perform,  and 
did  not,  at  any  time  after  notification  of  the  arrival  of  the  iron,  mean 
to  perform.  There  can  be  no  doubt  that  he  was  manoeuvring  to  get 
out  of  a  disadvantageous  contract,  and  we  must  hold  upon  the  undis- 
pated  facts  that  he  was  not  successful. 

The  plaintiffs  had  control  of  the  iron  upon  its  arrival,  -^^hich  was  made 
more  complete  by  their  final  contract  with  the  owners  on  the  14th  of 
May.  They  could  at  any 'time  make  complete  title  to  it  as  it  came  from 
the  vessel  and  passed  the  hands  of  the  government  weigher,  and  then 
they  could  have  delivered  it  to  the  defendant  in  precise  accordance 
witn  the  terms  of  the  contract  if  he  had  expressed  any  willingness  to 
take  it.  Their  repeated  requests  for  directions,  and  repeated  offers  to 
deliver,  were  suflScient  to  call  for  some  action  on  the  part  of  the  defend- 
ant. His  conduct  was  such  as  to  justify  them  in  storing  the  iron,  and 
hence  their  offer  to  deliver  the  iron  on  the  1st  of  June,  when  they  had 
paid  for  the  iron  and  obtained  all  the  necessary  documents,  was  ample 
and  complete,  and  placed  the  defendant  in  default.  He  could  not  then 
complain  of  delay  for  which  he  was  responsible  and  that  the  delivery 
was  not  then  ex  vessel  which  he  had  prevented.  The  court  would,  there- 
fore, have  been  justified  in  directing  a  verdict  for  the  plaintiffs,  and  there 
was  at  least  error  in  portions  of  the  charge'  excepted  to  and  in  the 
refusals  to  charge  as  requested. 

The  judgment  should  be  reversed  and  new  trial  granted,  costs  to 
abide  event. 

KuoEE,  Ch.  J.,  Rapallo,  Milleb  and  Finoh,  JJ.,  concur ;  Dak- 
FOETH,  J.,  for  affirmance  on  the  ground  stated  by  the  general  term ; 
Andrews,  J.,  not  voting. 
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TuERS  ET  AL.,  Respondents,  v.  Tubes,  Appellant. 

October  13,  1885. 

ITbnants   in   CoBiMON  —  Principal   and   Agent  —  Conversion  —  Measure  of 
Damages. 

Plaintiffs  and  defendant  were  tenants  in  common,  and  the  complaint  alleged 
that  defendant  was  plaintiffs'  duly  appointed  agent  to  collect  the  rents  of  the 
premises  and  pay  oat  of  them  all  taxes  and  water  rents,  and  account  to  plaintiffs 
for  their  share  of  the  balance ;  that  defendant  collected  the  rents  for  several 
years,  deducting  therefrom  the  amount  of  the  taxes  and  water  rents  in  render- 
ing his  accounts  to  plaintiffs,  but  that  he  willfully  neglected  to  pay  the  taxes 
and  water  rents,  falsely  representing  that  he  had  done  so,  and  converted  to  his 
own  use  the  moneys  of  the  plaintiffs  set  apart  for  that  purpose;  and  it  demanded 
judgment  for  the  amount  so  converted  and  the  damages  resulting  therefrom. 
Defendant  contended  that  the  complaint  stated  two  causes  of  action,  for  wrong- 
ful conversion  and  on  contract,  and  that  plaintiffs  should  have  been  compelled 
to  elect  between  the  two ;  also  that  because  he  was  a  tenant  in  common  with 
plaintiffs,  he  was  only  liable  for  the  excess  of  rent  he  had  received  over  and 
above  his  share,  and  that  the  plaintiffs'  remedy  was  under  the  statute  for  money 
had  and  received,  or  an  action  of  account.  Held,  that  the  complaint  contained 
but  one  cause  of  action  and  that  was  for  a  breach  of  contract,  which  took  the 

Slace  of  the  tenancy  in  common,  thus  sup>erseding  the  ordinary  rights  and  duties 
owing  from  that  relation.  Held  further,  that  plaintiffs  were  entitled  to  re- 
cover all  such  damages  as  flowed  naturally  and  proximately  from  the  breach, 
and  were  not  limited  to  the  bare  amount  of  their  share  of  the  rents  misappro- 
priated with  the  lawful  interest  upon  it. 

This  is  an  appeal  from  a  judgment  of  the  general  tenn  aflSrming  a 
judgment  in  favor  of  plaintiflFs.  The  facts  are  stated  in  the  opinion 
and  head-note. 

Charles  N.  Judaon^  for  appellant  Carlisle  Norwoodj  Jr,^  for 
respondents. 

Finch,  J.  There  is  but  one  cause  of  action  stated  in  this  complaint, 
and  so  the  exception  grounded  upon  the  idea  that  there  wei*e  two  —  one 
upon  contract  and  tlie  other  for  a  tort — and,  therefore,  the  plain tifis 
snould  have  been  compelled  to  elect  upon  which  they  would  stand,  is 
not  well  taken.  That  one  cause  of  action  was  not  merely  for  the  con- 
version of  plaintiffs'  money,  but  for  something  more  than  that,  of  which 
the  conversion  was  only  an  element  or  detail.  The  complaint,  in  con- 
nection with  the  proof  under  it,  showed  that  the  plaintiffs  and 
defendant  were  tenants  in  common  of  certain  real  estate,  the  revenue 
from  which  came  in  the  form  of  rents,  and  to  three-quarters  of  which 
the  plaintiffs  were  annually  entitled  ;  that  the  property  was  subject  to 
accruing  charges  for  taxes  and  water  rents,  payable  to  the  city  of  New 
York,  within  whose  corporate  boundaries  it  was  situated ;  that  the 
plaintiffs  jointly  constituted  the  defendant  their  agent  to  collect  and 
receive  the  rents  accruing  which  belonged  to  them  and  pay  over  the 
share  to  which  they  were  entitled  ;  that  he  further  agreed,  as  such 
a^nt,  and  in  virtue  of  his  own  interest  in  the  rents,  to  pay  out  of  them 
an  the  annual  taxes  and  water  rents  and  so  protect  the  property  from 
sale ;  that  for  these  services  he  was  to  receive  a  commission  at  first  of 
three  per  cent  and  afterward  of  five,  which  was  regularly  allowed  and 
paid  to  him  ;  that  notwithstanding  he  willfully  neglected  and  refused 
to  perform  the  stipulated  duty,  in  that  he  did  not  pay  the  taxes  and  water 
rents,  but,  falsely  representing  that  he  had  done  so,  converted  to  his 
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own  use  the  money  of  the  plaintiflFs  set  apart  for  that  purpose  and 
agreed  to  be  so  appropriated,  and  neglected  and  refused  to  apply  his 
own  proportion  oi  such  rents  to  the  discharge  of  his  share  of  such 
incumbrances.  The  cause  of  action  thus  pleaded  and  proved  rested 
upon  a  contract  relation  taking  the  place  of  the  tenancy  in  common 
and  superseding  the  ordinary  rights  and  duties  flowing  from  that  rela- 
tion ;  and  the  gist  of  the  action  is  for  a  breach  of  tliat  contract  and  to 
recover  damages  for  such  breach  ;  of  which  damages  the  conversion  and 
misappropriation  of  the  fund  set  apart  for  taxes  and  water  rents  was 
both  the  occasion  and  the  evidence.  The  appellant  so  contends  and 
we  shall  certainly  do  him  no  injustice  if  we  thus  accept  his  view  of  the 
cause  of  action  as  founded,  not  upon  the  mere  conversion  of  the 
plaintiffs'  money,  but  upon  a  breach  of  the  defendant's  duty  under  his 
express  contract.  Such  a  contract  was  lawful  and  valid.  The  plaintiffs' 
interest  to  be  protected  extended  to  the  entire  payment  of  the  whole 
taxes  and  water  rents  and  not  merely  to  such  proportion  as  was  equit- 
ably their  debt,  since  the  land  was  bound  for  the  complete  payment 
and  their  property  could  be  taken  for  any  unpaid  portion.  By  their 
agreement,  as  the  action  of  the  defendant  for  many  years  indicated,  he 
was  to  hold  so  much  of  the  gross  rents  as  was  needed  for  the  annual 
charges,  as  a  fund  for  their  payment,  and  pay  over  plaintiffs'  share  of 
the  remainder.  His  agreement  bound  him  to  appropriate  his  own  pro- 
portion of  the  fund  reserved  to  the  discharge  of  the  taxes  quite  as 
much  as  the  plaintiffs'  proportion,  and  when  he  failed  to  do  so  he 
inflicted  a  douole  injury  ;  for  he  not  only  converted  and  misappropri- 
ated the  plaintiffs'  money  confided  to  him  for  a  special  purpose,  out  he 
left  the  taxes  and  water  rents  entirely  unpaid  and  accumulating  at  high 
rates  of  interest  until  the  property  was  advertised  for  sale  and  the  fore- 
closure of  an  outstanding  mortgage  begun  by  reason  of  the  default ; 
and  he  did  this  deceitfully  ana  fraudulently,  falsely  lulling  his 
en^iployers  into  security.  Tliere  was  thus  established  a  valid  contract, 
npon  a  good  and  suflicient  consideration  fully  and  regularly  paid,  and 
a  breach  of  that  contract. 

The  remaining  question  is  one  of  damages.  The  plaintiffs  were 
entitled  to  recover  all  such  as  flowed  naturally  and  proximately  from 
the  breach,  and  were  not  limited  to  the  bare  amount  of  their  share  of 
the  rents  misappropriated,  with  the  lawful  interest  upon  it.  Such  a 
recovery  would  not  recompense  their  loss,  or  restore  them  to  the  condi- 
tion which  would  have  resulted  from  performance.  Two  other  sources 
of  injury  remain.  The  defendant's  neglect  has  caused  the  taxes  and 
water  rents  to  accumulate  interest  at  a  specal  rate  greater  than  that 
ordinarily  allowed  by  law ;  and  the  plaintiffs'  interest  in  the  lands  is 
exposed  to  a  liability  for  the  whole  amount  of  the  unpaid  taxes  and  to 
the  costs  and  peril  of  a  foreclosure.  They  were  thus  clearly  entitled  to 
recover  more  than  their  misappropriated  share  and  interest.  How 
much  more  it  is  not  necessary  in  this  ease  to  consider,  for  no  exception 
exposes  to  our  review  the  amount  of  damages,  or  the  principles  upon 
which  that  amount  was  determined.  At  the  close  of  the  case  there  was 
a  request  by  the  defendant  that  the  court  should  direct  a  verdict  in  his 
favor,  which  was  refused  and  he  excepted,  and  then  the  court  directed 
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the  jury  to  render  a  verdict  for  the  plaintiffs  for  $2,948.48,  to  which 
direction  the  defendant  again  excepted.  Neither  paity  requested  the 
submission  of  any  question  of  fact  to  the  jury,  and  the  defendant  in  no 
manner  raised  the  question  of  the  amount  of  damages  for  which  he  was 
liable.  That  question  was  for  the  first  time  suggested  on  appeal.  It 
came  too  late.  We  may  infer  from  the  exact  correspondence  of  the 
amount  of  the  verdict  ordered  with  the  result  of  the  plaintiff's  compu- 
tation put  in  evidence,  that  .the  court  awarded  as  damages  the  luU 
amount  of  unpaid  taxes  and  water  rents  with  seven  per  cent  interest, 
upon  the  ground  that,  by  the  misconduct  of  defendant,  their  land  was 
left  liable  for  that  amount ;  but  if  so,  the  correctness  of  that  view  was 
in  no  manner  challenged,  and  seems  to  have  been  adopted  with  the 
tacit  acquiescence  of  both  parties  on  the  trial.  The  attention  of  the 
court  was  in  no  respect  drawn  to  the  question,  and  no  ruling  was  sought 
upon  it.  The  final  exception  was  general  apd  to  the  right  of  the  plain- 
tiffs to  have  a  verdict  at  all,  and  wholly  failed  to  raise  the  specific  ques- 
tion of  its  correct  amount.  While,  therefore,  it  may  well  be  that  a 
grave  question  of  damages  might  have  been  presented,  it  is  not  here 
and  requires  no  ultimate  determination. 

The  court  must  have  found,  and  might  have  done  so  from  the  proof, 
that  the  contract  was  made  with  all  the  plaintiffs  jointly,  and  that  Brit- 
tania  had  an  interest  in  securing  the  payment  of  taxes  and  water  rents 
by  reason  of  her  ownership  in  remainder,  and  so  was  a  proper  party 
plaintiff. 

We  find  no  error  in  the  record,  and  the  judgment  should  be  affirmed, 
with  costs. 

Rapallo,  Eabl  and  Danforth,  J  J.,  concur ;  Kuger,  Ch.  J.,  dis- 
senting ;  Andrews  and  Miller,  JJ.,  not  voting. 


Matter  of  the  Will  of  Budlong. 

October  13,  1886. 

Sukbogate  Practicb  —  Special  Guardian  —  Allowance  —  Infants  Estate. 

An  allowance  cannot  be  made  by  a  surrogate  to  a  special  guardian  for  infants, 
who  were  the  contestants  of  the  will,  without  notice  to  the  other  parties  in- 
terested in  the  estate. 

The  compensation  of  a  special  guardian  appointed  to  look  after  the  interests  of 
infants,  should  come  from  the  iiuants,  or  their  estate,  and  not  out  of  the  estate 
generally. 

On  appeal  from  an  order  of  the  general  term,  fifth  department,  re- 
versing two  several  orders  of  the  surrogate's  court  of  Monroe  connty. 
The  opinion  states  the  facts. 

E.  A.  Nash^  for  appellant.     J,  A.  Sttdl,  for  respondent. 

Per  Curiam.  The  will  of  Milton  Budlong,  deceased,  was  presented 
to  the  surrogate's  court  of  Monroe  county  for  probate,  and  a  special 

fnardian  was  appointed  for  two  infants  who  were  the  sole  contestants, 
'he  contestants  were  unsuccessful  and  a  decree  was  entered  admitting 
the  will  to  probate.  A  few  days  thereafter,  on  the  ex  parte  applica- 
tion of  the  special  guardian,  without  any  notice  to,  or  hearing  oy  the 
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other  parties  interested  in  the  estate,  an  order  was  made  by  the  surro- 
gate allowing  the  special  guardian  $1,000  for  his  compensation,  fees 
and  disbursements  as  such  special  guardian,'  and  ordered  that  sum  to  be 
paid  by  the  special  administrator  out  of  the  assets  of  the  estate  of  the 
testator.  From  that  order  the  special  administrator  and  executors 
named  in  the  will  appealed  to  the  general  term  where  the  order  of 
the  surrogate  was  reversed,  and  then  the  special  guardian  appealed  to 
this  court. 

The  order  of  the  surrogate  was  erroneous  and  should  have  been 
reversed  for  two  reasons.  First,  it  could  not  legally  be  made  without 
notice  to  the  other  parties  interested  in  the  estate.  It  is  a  fundamental 
rule  of  law  that  the  property  of  one  cannot  be  taken  and  given  to 
another  without  some  notice  and  hearing,  or  opportunity  to  be  heard  ; 
and  this  $1,000  could  not  be  taken  from  those  who  were  entitled  to  the 
estate,  and  transferred  to  the  pockets  of  the  special  guardian  without 
aome  notice  and  opportunity  to  be  heard.  Second,  the  special  guard- 
ian was  appointed  to  look  after  and  protect  the  interests  of  the  infants. 
He  had  no  duty  whatever  to  discharge  in  reference  to  the  estate  of  the 
testator,  and  there  was  no  authority  whatever  to  order  the  compensa- 
tion of  the  special  guardian  to  be  paid  out  of  the  estate.  His  com- 
pensation should  either  come  from  the  infants  or  their  estate,  and  if 
any  part  of  the  estate  of  the  infants  was  before  the  surrogate  or  under 
his  control  he  could  have  ordered  the  compensation  to  be  paid  out  of 
that,  but  not  out  of  the  estate  generally.  Union  Ins.  6fo.  v.  Van 
Jienssdaery  4  Paige,  85  ;  GoU  v..  Cook^  7  id.  621,  54A.  The  Code  of 
Civil  Procedure  now  regulates  costs  in  surrogates'  courts  to  be  paid  out 
of  the  estate ;  and  an  unsuccessful  contestant  of  the  probate  5f  a  will 
can  generally  have  no  costs  payable  out  of  the  estate.  But  if  he  be  a 
special  guardian  for  an  infant  appointed  by  the  surrogate,  or  is  named 
as  an  executor  in  a  paper  propounded  by  him  in  good  faith  as  a  last 
will  and  testament,  then  although  an  unsuccessful  contestant,  he  may 
have  costs  out  of  the  estate  as  specified  in  the  Code.  §§  2658,  2669, 
2660,  2561. 

We  are,  therefore,  of  opinion  that  the  order  of  the  general  term 
should  be  affirmed,  with  costs. 

All  concur. 


Dixon,  Resp't,  v.  Brooklyn  Ciiy  and  Newtown  E.  E.  Co.,  Appl't. 

October  18,  1885. 

Keoligefcb — Getting  on  Car  While  in  Motion  —  Street  Railroad  —  Clear- 
ing Snow  from  Tracks— Contributory  Negligence  —  Release. 

Plaintiff  endeavored  to  enter  one  of  defendant's  cars  by  the  rear  platform,  but 
finding  it  fall  passed  along  by  the  side  of  the  car  to  reach  the  front  platform. 
The  car  was  moving  slowly.  Defendant's  snow  plows  and  sweepers  with  those 
of  other  railroads  using  the  same  tracks,  had  thrown  the  snow  off  its  tracks,  in 
a  public  street  of  the  city,  forming  a  slanting  rid^e  of  snow  about  three  feet 
high,  three  feet  wide  at  the  base,  and  one  and  a  half  at  the  top,  sloping  toward 
the  car  and  so  near  it  as  to  leave  merely  room  for  the  car  to  pass.  The  surface 
of  the  ridge  was  covered  with  a  ^hin  coating  of  recently  fallen  snow,  which 
made  it  difficult  to  perceive  that  underneath  it  was  hard  and  sUppery.  The  snow 
had  lain  there  for  some  weeks,  much  longer  than  was  reasonably  sufficient  for 
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its  removal.  While  passing  from  the  rear  of  the  car  to  the  front  plaintiff  was 
thrown  under  the  cars  and  seriously  injured.     He  recovered  a  verdict  for  $9,000. 

UM  a  question  of  fact  for  the  jury,  1.  Whether  the  ridge  of  snow  was  caused 
by  defendant's  plows  and  sweepers. 

2.  Whether  it  had  existed  for  a  longer  period  of  time  than  was  reasonably 
sufficient  for  its  removal. 

8.  Whether  plaintiff  was  guilty  of  negligence  contributing  to  the  injury. 

4.  Whether  plaintiff  was  incompetent  at  the  time  of  executing  an  alleged 
release. 

Held,  also,  1.  While  the  railroad  company  had  the  right  to  riemove  the  snow 
from  its  tracks,  it  could  not  lawfully  cause  an  obstruction  which  would  interfere 
with  the  safe  passing  and  repai*sing  of  persons  traveling  upon  the  road. 

2.  That  the  duty  of  the  railroad  was  the  same  as  an  owner  of  property  adjoin- 
ing a  street  in  a  populous  city.  He  is  bound  to  remove  the  snow  from  the  side- 
walk to  the  street,  but  is  not  justified  in  permitting  its  accumulation  to  so  large 
an  extent  as  to  produce  injury  to  those  who  might  have  occasion  to  use  the  street. 

8.  Whatever  obligations  rest  u j)on  municipal  authorities  in  exercising  a  super- 
visory care  over  streets  the  duties  devolving  upon  them  do  not  relieve  the  owners 
of  property  or  franchises  from  liability  for  injuries  occasioned  by  obstructions 
created  or  continued  by  their  negligence. 

4.  Where  two  or  more  railways  contribute  to  the  creation  of  a  nuisance  in  a 
public  street  each  is  liable  for  an  injury  resulting  therefrom. 

5.  That  plaintiff  was  not  under  circumstances,  as  matter  of  law,  guilty  of 
negligence  contributing  to  the  iniury. 

o.  That  if  at  the  time  plaintiff  executed  the  alleged  release  he  was  in  a  con- 
dition of  mind  that  rendered  him  incompetent  to  appreciate  the  instrument  he 
executed,  it  was  not  a  bar  to  the  action. 

Appeal  from  a  judgment  of  the  general  term  of  the  city  court  of 
Brooklyn,  affirming  a  judgment  on  the  verdict  of  a  jury,  for  $9,000,  at 
trial  term?  The  facts  sumciently  appear  in  the  opinion  except  those 
in  regard  to  the  alleged  release.  As  to  those,  it  appeared  that  soon 
after  the  injury  plaintiff  was  removed  to  a  hospital,  a  hypodermic  in- 
jection administered  to  alleviate  his  suffering,  and  seversd  times  during 
the  evening  and  night  ether  and  magendie  were  administered  to  quiet 
him ;  that  he  seemed  to  be  suffering  great  pain  and  slept  but  little;  that 
the  morning  after  the  injury  defendant's  superintendent  and  a  notary 
went  to  the  hospital,  saw  plaintiff,  remained  about  half  an  hour  and 
v^ent  away  with  a  paper  wnich  they  testified  plaintiff  read  <5arefully, 
understood  and  signed  without  any  difficulty,  settling  his  claim  for 
$160,  which  sum  the  superintendent  left  with  him.  There  was  evi- 
dence tending  to  show  that  at  the  time  plaintiff  signed  the  release  he 
was  suffering  from  pain  and  under  the  influence  of  anodynes  so  that 
he  did  not  comprehend  what  lie  was  doing.  Plaintiff's  wife  having 
arrived  at  the  hospital  found  the  money  in  the  bed  in  two  rolls  with 
paper  straps  around  them  stamped  with  defendant's  name.  She  used 
the  money  during  plaintiff's  sickness.  Plaintiff,  before  suit,  tendered 
to  defendant  $150. 

Joshua  M.  Van  CoUy  for  defendant,  appellant. 

1.  Defendant  had  the  right  to  remove  the  snow  from  its  tracks  and 
was  not  liable  for  its  condition  at  the  time  of  the  injury.  Com,  v. 
Temple,  14  Gray,  69;  Bellinger  y.N.  T.  Cent^  23  N.  Y.  42 ;  Moyer 
V.  N.  Y.  Cent.^  88  id.  351 ;  Martin  v.  Tribtme  Association^  30  Hun, 
391 ;  Zosee  v.  Buchanan,  51  N.  T.  476 ;  Bacon  Abr.  tit.  Highway 
(E.) ;  Wood  Nuisances,  §  733 ;  Brown  v.  Perkins,  11  Gray,'  101 ; 
Armdd  v.  McCuUoch^  10  Mass.  71 ;  Griffith  v.  McCoUum^  46  Barb, 
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561 ;  Harrison  v.  RiUan^  37  id.  301 ;  Ma/yor  v.  Lcmmigburgh  R.  R., 
49  N.  Y.  657. 

2.  The  Coney  Island  R.  R.  owned  the  tracks  and  was  bound  by  the 
condition  of  its  license  to  remove  the  snow  from  the  tracks.  Lovyrey 
V.  R,  R.  Co.,  76  K.  Y.  28;  Wooley  v.  Grand  St.  R.  R.,  83  id.  121, 
127-8. 

3.  The  liability  of  the  city  to  remove  the  snow  was  limited.  Dill. 
Man.  Corp.,  §§  1016,  1019 ;  Reed  v.  Mayor,  31  Han,  311. 

4.  Plaintiff  was  gailty  of  contribatory  negligence.  SuUivan  v. 
Chrysolite,  22  Fed.  Rep'r,  893 ;  Cunningkam  v,  St.  Pavl^  etc.,  17  id. 
886  ;  Prequegno  v.  Chicago,  etc.,  17  Rep.  82-3 ;  Whart.  Neg.,  §  426. 

5.  Plaintiffs  action  was  barred  by  the  release. 

6.  The  tender  of  the  money  after  so  long  a  time  and  without  interest 
was  not  sufficient.  Massan  v.  Bovet,  1  Den.  69 ;  Cohh  v.  Hatfield^  46 
N.  Y.  33 ;  Govld  v.  National,  etc.,  86  id.  75,  82 ;  Baird  v.  Mayor^ 
96  id.  598-9. 

Nathaniel  C.  Moah,  for  plaintiff^  respondent. 

1.  The  evidence  justified  the  jury  in  finding  the  ridge  of  snow  which 
caused  plaintift*  to  fall  was  largely  created  by  defendant's  snow  plows 
and  sweepers,  and  had  existed  for  a  longer  time  than  was  reasonably 
sufficient  for  its  removal. 

2.  If  it  were  true  that  it  was  partly  caused  by  snow  thrown  from 
the  sidewalks,  it  would  be  no  defense.  It  is  no  defense  to  an  injury 
caused  in  part  by  defendant's  negligence  that  others  contributed  to  the 
injury.  Barrett  v.  Third  Ave.,  45  K  Y.  628,  631;  Webster  v. 
Hvd'son  River,  38  id.  260;  Colegrove  v.  N.  T.,  20  id.  492;  Slater  v. 
Mersereau,  64  id.  138,  146 ;  Prvme  v.  Twenty-third  Si/reet,  1  Abb.  N. 
C.  74;  Folsom  v.  Apple,  41  Wis.  602. 

3.  It  was  the  duty  of  defendant  to  remove  the  snow  within  a  reason- 
able time.  Prime  v.  Twenty-third  Street,  1  Abb.  N.  C.  63 ;  Hirsch 
v.  Buffalo,  21  N.  Y.  Weekly  Dig.  312 ;  Mem.,  36  Hun,  638;  Mowrie 
V.  Cent.  City,  66  Barb.  43 ;  51  N.  Y.  666. 

4.  The  duty  of  removal  resting  on  defendant  it  is  no  answer  to  non- 
performance that  it  rested  on  others  also.  Masterson  v.  N.  T.  Cent., 
84  N.  Y.  247,  254-6. 

5.  The  removal  of  the  snow  might  have  been  expensive,  but  it  was 
not  impracticable.     Priine  v.  Twenty-third,  1  Abb.  N.  C.  72-3. 

Although  the  owner  of  a  store  has  the  right  to  use  the  sidewalk  to 
take  merchandise  in  and  out  of  his  store,  yet  if  he  leave  boxes  on  the 
sidewalk  an  unreasonable  length  of  time,  and  a  passer-by,  without  his 
fault,  be  injured,  the  owner  is  liable.  Brooklyn  v.  Brooldyn  City  R. 
R.,  47  N.  Y.  476 ;  Clifford  v.  Dam,  81  id.  63 ;  Childs  v.  West  Troy, 
23  Hun,  69 ;  Sexim  v.  Zedd,  44  N.  Y.  430 ;  Masterson  v.  N.  Y. 
Cfew^.,  84id.  247. 

6.  It  was  a  question  of  fact  for  the  jury  whether  plaintiff  observed 
ordinary  care  and  prudence,  and  did  not,  by  his  own  negligence,  con- 
tribute to  the  injury.  Pompey  v.  Saratoga,  21  N.  Y.  Weekly  Dig. 
115 ;  34  Hun,  607 ;  Weele  v.  Long  Islamd,  21  N.  Y.  Weekly  Di 
221 ;  98  N.  Y.  650 ;  Childs  v.  West  Troy,  23  Hun,  68.     Even  thougl 
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he  knew  the  condition  of  the  snow.  Moodey  v.  Osgood^  64  N.  T. 
488.  It  is  not  per  se  negligence  to  stand  on  the  platform  of  a 
moving  car.  NoloAfi  v.  Brooklyn^  87  N.  Y.  63 ;  Goodrich  v.  Perm.^ 
etc.j  29  Hun,  50,  53.  Nor  to  attempt  to  get  on  to  the  front 
platform  of  a  slowly  moving  car.  Mowrey  v.  CenL^  66  Barb. 
43;  51  N.  Y.  666;  Maker  w.  C.  P.,  67  id.  52,  54.  Nor  to  get 
on  or  off  a  street  car,  if  moving  slowly.  Eppendorf  v.  Brook- 
lyn, 69  N.  Y.  196 ;  Munroe  v.  I%ird  Ave.,  50  N.  Y.  Super.  Ct 
114,  116;  Maher  v.  C.  P.,  67  N.  Y.  52;  Oumierlandy  etc.,  v.  Han- 
gaiia,  23  Am.  L.  Eeg  (N.  S.)  518,  628,  note;  Day  v.  Brooklyn,  12 
Hun,  436;  76  N.  Y.  593;  Filer  v.  N.  Y.  Cent,  49  id.  51;  Bucher 
V.  N,  Y.  Cent,  20  N.  Y.  Weekly  Dig.  384;  98  N.  Y.  128. 

7.  The  question  of  plaintiff's  contributory  negligence  was  properly 
submitted  to  the  jury.  Stalkers  v.  If,  Y.  Cent.,  79  N.  Y.  465 ;  Eart 
V.  HudHon  Rvoer,  80  id.  622 ;  Fitzpatrick  v.  N.  Y.,  etc.,  21  N.  Y. 
Weekly  Dig.  169 ;  98  N.  Y.  649 ;  Justin  v.  Lang,  62  id.  323 ;  Evans 
V.  Utica,  69  id.  166 ;  Darling  v.  Mayor,  18  Hun,  340 ;  DriscoU  v. 
Jfayor,  11  id.  101 ;  Thomas  v.  Mayor,  16  N.  Y.  Weekly  Dig.  378. 

8.  It  was  a  question  of  fact  whether  plaintiff  executed  the  release  when 
he  was  incompetent  to  understand  it.  Sto.  Cont.,  §  36  ;  McGlynn  v. 
Brooklyn,  etc.  (KS.,  Brooklyn  city  court,  affirmed),  93  N.  Y.  655; 
III.  Cent  V.  Welsh,  4  Am.  Eep.  593 ;  Oovld  v.  Cayuaa,  56  How.  Pr. 
510;  Boardman  v.  GaUlard,  60  N.  Y.  614;  Ft^n  ifest  Y.Talmadge, 
17  Abb.  Pr.  99;  Smith  v.  Solom/>n,  7  Daly,  216;  Smith  v.  Bolyoke, 
112  Mass.  617  ;  Chicago  v.  Doyle,  18  Kans.58 ;  Bupianv.  Milwaukee, 
66  Wis.  326;  Watkins  v.  ^mn^,  46  id.  419. 

MiLLEE,  J.  This  action  was  brought  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff  on  the  17th  of  Jauuary,  1881, 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant. 

The  plaintiff  sought  to  enter  a  car  upon  defendant's  road  by  way  of 
the  rear  platform,  but  finding  it  full,  he  passed  along  by  the  side  of  the 
-car  in  order  to  reach  the  front  platform  and  slipped  on  the  snow  and 
was  thrown  under  the  wheels  of  the  car  and  seriously  injured.  The 
car  was  moving  slowly  at  the  time,  and  at  the  place  where  he  slipped 
there  was  a  ri(^e  of  snow  which  the  evidence  tended  to  show  had  been 
thrown  up  by  the  defendant's  snow  plough  and  sweepers,  about  thrive  feet 
high,  three  feet  wide  at  the  base,  and  one  foot  and  a  half  at  the  top,  sloping 
toward  the  car  and  so  near  it  as  to  leave  merely  room  for  the  car  to  pass, 
the  surface  of  the  ridge  was  covered  with  a  thin  coating  of  recently-fallen 
snow,  which  made  it  diflScult  to  perceive  that  underneath,  it  was  hard 
and  slippery,  the  snow  having  lam  there  for  some  weeks,  much  longer 
than  was  reasonably  suificient  for  its  removal. 

The  first  question  which  arises  on  the  appeal  relates  to  the  right  of 
the  defendant  to  leave  the  snow  where  it  was  after  the  same  had  been 
removed  from  the  track,  and  it  claims  that  having  lawfully  cleared 
the  snow  from  the  tracks  and  owing  no  duty  to  replace  it  upon  the 
same  or  remove  it  from  the  street,  the  plaintiff  snould  have  been 
nonsuited  on  the  trial. 

The  conclusion  of  the  jury  that  the  ridge  of  snow  was  caused  by  the 
defendant's  ploughs  and  sweepers,  and  that  it  had  existed  for  a  longer 
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Seriod  of  time  than  was  reasonably  sufficient  for  its  removal,  was  justi- 
ed  by  the  evidence.  The  character  and  extent  of  the  obstruction  and 
the  propriety  of  its  removal,  as  well  as  the  time  within  which  it  should 
have  been  removed,  were  proper  matters  for  the  consideration  of  the 
jury  in  determining  the  liability  of  the  defendant.  There  would  seem 
to  be  no  reasonable  ground  for  claiming  that,  where  there  was  a  very 
large  accumulation  of  snow  along  side  of  the  tracks,  by  reason  of  its 
removal  from  the  same,  which  accumulation  necessarily  miffht  be  the 
cause  of  injury  to  persons  who  sought  to  enter  the  cars,  and  it  was  al- 
lowed to  remain  for  a  long  period  of  time  to  the  inconvenience  of  pas- 
sengers traveling  in  the  cars  and  causing  loss  of  life  or  limb,  the  company 
would  not  be  liable  for  the  damages  sustained  by  its  neglect  in  not 
removing  the  snow.  While  the  railroad  company  would  have  the 
right  to  remove  the  snow  from  its  tracks,  it  could  not  lawfully  cause 
an  obstruction  which  would  interfere  with  the  safe  passing  and  repass- 
ing of  persons  traveling  upon  the  road. 

The  duty  imposed  upon  a  railroad  company  is  the  same  as  that 
which  is  incurred  by  every  owner  of  property  adjoining  a  street  in  a 
populous  city.  Such  owner  is  bound  to  remove  the  snow  from  the 
sidewalk  to  the  street,  but  would  not  be  justified  in  permitting  its 
accumulation  to  so  large  an  extent  as  to  produce  injury  to  those  who 
might  have  occasion  to  use  the  street.  He  cannot  negligently  cause  or 
mamtain  an  obstruction  or  a  nuisance  upon  or  in  front  of  his  own 
premises  which  will  occasion  injury  to  passers-by,  without  being  liable 
for  the  damage  sustained  thereby. 

The  same  rule  would  seem  to  be  applicable  to  street  railroads,  and 
while  they  are  permitted  to  enjoy  the  use  of  their  tracks  they  must 
take  care  that  they  create  no  obstruction  to  persons  passing  to  and 
from  the  same.  They  are  bound  to  exercise  reasonable  care  and 
diligence  in  the  removal  of  snow  and  ice,  preventing  its  accumulation 
during  the  winter  season,  and,  if  they  are  chargeable  with  negligence, 
are  liable  for  the  consequences  arising  from  the  same.  Whatever 
obligations  may  be  imposed  upon  municipal  authorities  in  exercising  a 
supervisory  care  over  streets  within  their  jurisdiction  in  preventing 
and  removing  obstructions,  there  would  seem  to  be  no  reasonable 
ground  for  claiming  that  the  duties  thus  devolving  upon  them  relieve 
the  owners  of  property  or  franchises  from  liability  for  injuries  occasioned 
by  obstructions  which  are  created  or  continued  by  reason  of  their 
negligence.  The  cases  cited  by  the  appellant's  counsel  do  not  uphold 
any  different  rule  of  law.  Whether  tne  obstruction  be  in  the  nature 
of  a  private  or  public  nuisance,  and  as  such  might  be  abated,  is  not 
material,  and  does  not  affect  the  right  of  the  injured  party  to  main- 
tain an  action  for  damages  caused  thereby. 

The  claim  that  the  Coney  Island  company  was  bound,  by  the  condi- 
tions of  its  license,  to  keep  its  tracks  clear  of  snow,  and  that  defend- 
ant was  not  chargeable  with  any  neglect  of  duty  by  that  company  or 
by  the  city,  to  remove  the  snow  from  the  side  of  the  street,  is  not 
sustained.  It  is  at  least  questionable  as  a  matter  of  fact,  whether  the 
accident  occurred  upon  the  track  of  the  Coney  Island  road,  and  even 
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if  it  did,  the  defendant  would  be  liable  if  its  agents  contributed  in 
throwing  up  the  snow  bank,  although  it  was  the  duty  of  the  Coney 
Island  road  to  remove  the  snow  from  this  portion  of  the  track.  If  the 
ridge  of  snow  where  the  accident  occurred  was  an  obstruction  in  the 
street,  whoever  placed  it  there  and  allowed  it  to  remain  an  unreason* 
able  length  of  time  should  be  liable  for  any  injury  sustained  thereby. 
As  it  was  the  duty  of  the  defendant  to  remove  this  snow,  it  is  no 
answer  to  the  claim  made  for  damages  caused  thereby,  to  say  that  such 
duty  also  devolved  upon  another  party.  While  the  duty  imposed 
upon  local  authorities  or  parties  to  remove  temporary  obstructions 
from  the  streets  should  be  confined  within  reasonable  limits  and  im- 
possibilities should  not  be*  demanded,  there  is  no  great  hardship  in 
requiring  that  due  diligenee  should  be  exercised  in  reference  to  the 
same,  and  so  far  as  practicable  a  safe  and  proper  access  should  .be  fur- 
nished to  persons  who  travel  upon  the  cars  of  a  street  railroad  com- 
pany. In  the  case  considered,  the  question  whether  the  defendant  had 
been  vigilant  in  the  performance  of  its  duty  in  insuring  the  safety  and 
protection  of  its  passengers,  and  had  exercised  proper  care  and  caution, 
was  one  of  fact  entirely  for  the  consideration  of  tne  jury ;  and  it  can- 
not, we  think,  be  said  that  as  matter  of  law  the  conclusion  at  which 
they  arrived  in  this  respect  was  erroneous,  or  that  the  court  erred  in 
refusing  the  motion  made  for  a  nonsuit  upon  the  ground  already 
stated. 

It  is  also  insisted  that  the  plaintiff  was  chargeable  with  negligence 
contributing  to  the  injury,  and  that  upon  this  ground  no  action  could 
bo  maintained.  This  question  was  one  of  fact  for  the  consideration 
of  the  jury  in  view  of  the  whole  evidence  presented  upon  the  trial ; 
and  it  cannot  be  insisted,  wo  think,  that  as  a  matter  oi  law  the  testi- 
mony upon  the  trial  showed  that  the  plaintiff  was  chargeable  with 
contributory  negligence.  It  is  by  no  means  clear  that  the  plaintiff 
knew  precisely  the  situation  of  the  street,  and  also  that  the  snow  was 
piled  up,  as  the  evidence  showed  it  was,  at  the  place  where  the  acci- 
dent occurred. 

He  was  under  no  legal  obligation  to  know  this  fact,  and  unless  he 
did  so,  was  justified  in  assuming  that  he  was  safe  in  passing  over  the 
snow  as  he  did.  Having  no  knowledge  on  the  subject  he  had  the 
right  to  assume  that  the  track  was  free  from  obstruction  at  that  place. 
The  testimony  shows  that  the  car  was  moving  very  slowly,  the  horses 
being  on  a  walk,  and  under  the  circumstances  it  was  not  negligence 
per  86  for  the  plaintiff  to  leave  the  sidewalk,  as  he  did,  with  the  inten- 
tion of  getting  on  the  car.  Nor  was  it  negligence  of  itself,  as  a 
matter  of  law,  in  his  leaving  the  rear  platform,  if  it  was  full,  and 
attempting  to  reach  the  front  platform,  where  people  were  allowed  to 
ride.  Nor  was  it  negligence  •  to  ride  on  the  front  platform,  or  to 
attempt  to  get  on  a  street  car  while  moving  slowly,  as  was  the  case 
here.  In  view  of  all  the  facts,  the  question  as  to  the  plaintiff's  con- 
tributory negligence  was  peculiarly  one  for  the  consideration  of  the 
jury,  and  although  there  was  some  little  contradiction  in  the  evidence, 
it  cannot  be  said  that  the  verdict  was  unauthorized  or  should  be  set 
aside  on  that  ground. 
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The  question  as  to  the  validity  or  legality  of  the  release  executed 
by  the  plaintiff  to  the  defendant  of  his  claim  for  dama^  was  also 
for  the  consideration  of  the  jury.  There  was  testimony  snowing  that 
at  the  time,  of  its  execution  the  plaintiff  was  in  a  condition  of  mind 
that  rendered  him  incompetent  to  appreciate  the  character  of  the 
instrument  which  he  executed,  and  under  the  circumstances  it  was  for 
the  jury  to  determine  whether  it  was  his  free  act,  done  with  full 
knowledge  at  the  time,  of  the  facts,  and  with  a  full  appreciation  of 
what  he  was  doing.  This  subject,  however,  is  fully  considered  in  the 
opinion  of  the  general  term,  and  needs  no  further  comment. 

The  judgment  should  be  aflSrmed. 

KuGEB,  Oh.  J.,  Andbews  and  Dakfobth,  JJ.,  concur ;  Eabl,  J.,  reads 
for  reversal ;  Kapallo  and  Finch,  JJ.,  concur. 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 


Baebbtt  v.  Mubpht. 

October  22,  1885. 

Boinn>ABT— Evtobkcb  as  to  Linb  — Plan  — Cross-Bxamination—Discbbtion 
OP  Court. 

R.  owned  a  tract  of  land  extending  along  the  street,  which  he  divided  into  nine 
lots,  of  four  rods  width  each,  and  conveyed  to  different  parties.  In  1874  he  sold 
No.  9,  which  was  the  lot  f  urtherest  south,  and  now  owned  by  the  demandant. 
It  was  bounded  in  the  deed  on  No.  8,  the  lot  next  north.  In  1875  he  sold  No.  7, 
bounding  it  from  the  north.  In  1879  he  sold  No.  8,  defendant's  lot,  bounding  it 
by  beginning  at  the  north  line  of  No.  9  and  running  north  four  rods  to  the  south 
line  0?  No.  7.  Demandant  brought  this  action  to  fix  the  boundary  between  his 
lot  and  No.  8,  claiming  that  the  southern  boundary  of  No.  8  should  be  fixed  by 
measuring  four  rods  south  from  the  southern  boundary  of  No.  7,  which  was  an  ' 
established  monument.  HM,  that  that  was  not  the  proper  mode  of  establishing 
the  line  in  dispute,  for  the  reason  that  the  descriptions  in  demandant's  and  de- 
fendant's deeds  were  not  fixed  by  commencing  at  the  same  point  as  that  in  No.  7  ; 
that  even  if  the  southern  line  of  No!  7  was  now  definitely  known  and  fixed  it 
could  not  control,  as  it  was  not  so  fixed  at  the  time  of  the  conveyance  of  No.  9. 

In  determining  a  disputed  line,  evidence  as  to  what  monuments  were  in  exist- 
ence, and  were  pointed  out  at  the  time  of  the  conveyance,  is  competent.  When 
uncertainty  arises  in  the  application  of  a  description,  evidence  may  be  received 
of  all  the  facts  and  circumstances  of  the  transaction,  the  position  and  character 
of  the  land,  for  the  purpose  of  ascertaining  the  real  intention  of  the  parties. 
Natural  or  artificial  objects  may  be  established  as  bounds  and  monuments,  by 
proof  that  they  were  recognized  and  accepted  as  such  by  the  grantor  and  grantee. 

Demandant  relied  upon  deeds  which  spoke  of  a  contemplated  street,  which 
was  never  in  fact  laid  out,  but  the  location  of  which,  on  the  trial,  it  was  import- 
ant to  determine.  HMy  that  upon  this  question  the  original  plan  made  by  the 
grantor  showing  the  contemplated  street  was  admissible,  although  the  plan  was 
not  expressly  referred  to  in  the  deeds  ;  that  it  was  also  admissible,  in  the  discre- 
tion of  the  court,  as  a  sketch  tending  to  show  that  the  contemplated  street  was 
farther  south  than  claimed  by  demandant. 

The  extent  to  which  a  witness  may  be  cross-examined  on  immaterial  matters  is 
ordinarily  entirely  within  the  discretion  of  the  presiding  judge. 

"Writ  of  entry  to  recover  a  piece  of  land  eight  rods  long  on  Fumaoe 
Vol.  n.— 65 
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street,  in  North  Adams,  lying  between  the  letters  A,  B,  C,  D,  on  the 
following  plan.    The  defendant  pleaded  ntUdisaeiain. 
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At  the  trial  in  the  superior  court,  it  appeared  that  Benjamin  F.  Robin- 
-son  had  conveyed  nine  adjoining  lots  situated  on  the  west  side  of  Fur- 
nace street,  as  shown  on  the  plan,  to  diflferent  persons,  and,  among 
others,  to  the  demandants,  and  to  the  defendant's  grantors.  The 
•demandants  introduced  in  evidence,  all  the  deeds  of  the  said  nine  lots, 
And  down  to  the  lot  conveyed  to  the  defendant  in  chronological  order 
against  the  objection  of  the  defendant.  By  the  description  in  the 
deeds  it  appeared  that  the  first  lot  conveyed,  was  the  extreme  northern 
one  as  shown  on  the  plan,  and  began  at  an  elm  tree,  which  tree  as  a 
«ionument  was  fixed  and  certain,  thence  running  south  on  said  Fur- 
nace street,  the  boundaries  of  which  were  not  in  (Jispute,  four  rods,  and 
thence  by  courses  and  distances  back  to  the  place  of  beginning.  The 
lot  next  conveyed,  was  the  one  next  south  of  the  elm  tree  as  shown  on 
plan,  and  b^an  at  the  south-east  corner  of  the  lot  first  conveyed,  and 
run  sonth  on  Furnace  street  four  rods  to  a  contemplated  street  two 
rods  wide.  The  third  lot  conveyed,  began  at  the  south-east  corner  of 
said  contemplated  street,  and  on  said  Furnace  street,  and  run  south  on 
the  latter  street  four  rods,  and  thence  by  courses  and  distances  back  to 
the  place  of  beginning.  The  description  in  the  remaining  deeds  down 
to  and  including  the  deed  of  the  O'  Hearn  lot,  dated  November  15, 1S75, 
referred  to  as  a  boundary  in  the  defendant's  deed,  each  began  at  the 
south-east  corner  of  the  lot  next  north,  and  ran  south  four  rods  on  said 
Furnace  street,  and  thence  by  courses  and  distances  back  to  the  place 
of  beginning. 

The  demandants  introduced  these  deeds  to  fix  the  south-east  comer 
of  the  O' Hearn  lot,  referred  to  in  the  defendant's  deed,  and  claimed 
that  the  south-east  corner  of  that  lot  became  certain  by  measuring  south 
on  said  Furnace  street  from  said  elm  tree  thirty  rods,  the  combined 
fronting  distance  of  the  lots  and  the  width  of  said  contemplated  street 
as  appears  by  tlie  description  in  the  deeds,  and  by  Brown^s  plan  here* 
after  referred  to,  and  introduced  the  evidence  oi  F.  S.  Smith,  a  civil 
engineer,  and  a  plan  made  by  him,  to  fix  the  south-east  comer  of  the 
O'Heam  lot  at  a  point  thirty  rods  from  said  elm  tree.  On  cross-exam- 
ination the  witness,  Smith,  testified  against  the  demandant's  objection, 
that  certain  modern  fences,  now  on  said  lots,  corresponded  with  the 
«outh-east  comer  of  the  defendant's  lot  as  claimed  by  her,  and  not 
according  to  the  plan  and  survey  he  had  made  starting  from  said  elm 
tree.  Tlie  only  monuments  referred  to  in  these  deeds  were  the  con- 
templated street,  the  elm  tree  and  the  south-east  corners  of  the  lots. 
The  demandants  then  introduced  the  deed  of  Benjamin  F.  Robinson  to 
William  Harrington,  dated  March  16,  1874,  of  the  extreme  southern 
lot  conveyed,  containing  the  following  description  :  "  Commencing  at 
the  south-east  corner  of  land  I  sold  H.  E.  Bailey,  thence  southerly  on 
the  old  notch  road  four  rods,  thence  westerly  eight  rods,  thence  north- 
erly four  rods  to  land  I  sold  Bailey,  thence  easterly  on  Bailey's  land  to 
place  of  beginning  ;  "  also  the  deed  of  Benjamin  F.  Robinson  to  Rich- 
ard and  Eliza  Mnrphy,  dated  April  26,  1879,  containing  the  following 
description  :  "  Beginning  at  the  north-east  comer  of  land  of  William 
Harrington,  thence  northerly  on  the  road  four  rods  to  land  of  E.  O'Hearn, 
thence  westerly  eleven  and  one-half  rods  on  said  O'Heam's  line,  thence 
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southerly  four  rods  to  land  of  William  Harrington,  thence  easterly  on 
said  William  Harrington's  north  line  nine  rods  and  three  lints  to  the 
place  of  boffinning.  After  the  conveyance  to  Richard  and  Eliza 
Murphy,  said  William  Harrington  reeonveyed  to  said  Benjamin  F.  Rob- 
inson the  lot  said  Robinson  had  previously  conveyed  to  him  as  afore- 
said. The  demandants  then  introduced  in  evidence  their  deed  from  said 
Robinson,  dated  February  14,  1881,  containing  the  following  descrip- 
tion :  "  Commencing  at  the  south-east  comer  of  land  of  Ricnard  and 
Eliza  Murphy,  thence  southerly  on  the  Notch  road  four  rods,  thenc^ 
westerly  eight  rods,  thence  northerly  four  rods  to  land  of  Richard  and 
Eliza  Murpliy,  thence  easterly  on  land  of  Richard  and  Eliza  Murphy  ta 
place  of  beginning."  Also  the  deed  of  S.  Proctor  Thayer  to  the  defend- 
ant, dated  March  8,  1884,  containing  the  following  description :  "  Be- 
ginning at  the  north-east  comer  of  land  of  John  Barrett  and  wife,  thence 
northerly  on  the  road  four  rods  to  land  of  E.  O'Heam,  thence  westerly 
eleven  and  one-half  rods  on  said  O'Heam's  land,  thence  southerly  four 
rods  to  land  of  said  Barrett  and  wife,  thence  easterly  on  said  Barrett  and 
wife's  north  line  nine  rods  and  three  links  to  the  place  of  beginning. '^ 
The  demandants  oflEered  to  prove,  that  if  there  ever  was  a  conveyance 
from  Benjamin  F.  Robinson  of  the  land  next  north  of  the  Harrington 
lot  to  H.  E.  Bailey,  such  conveyance  had  never  been  recorded,  which 
fact  was  admitted  by  the  defendant.  The  demandants  claimed  that  the 
north-east  comer  or  the  Harrington  lot  and  the  south-east  corner  of  the 
Richard  and  Eliza  Murphy  lot  were  identical  with  the  north-east  comer 
of  the  Barrett  lot  and  tne"  south-east  comer  of  the  defendant's  lot,  and 
that  all  four  comers  were  at  one  and  the  same  place,  and  all  dependent 
on  the  south-east  comer  of  the  Bailey  lot,  and,  therefore,  uncertain 
because  there  was  no  way  of  ascertaining  the  true  south-east  comer  of 
the  Bailey  lot  in  the  absence  of  any  knowledge  as  to  what  land  waa 
sold  Bailey ;  and  that,  as  said  south-east  corner  was  in  doubt,  the  only 
way  to  fix  the  noith-east  corner  of  the  demandants'  lot  and  the  south- 
east corner  of  the  defendant's  lot,  was  to  measure  back  south  on  Fur- 
nace street,  four  rods  from  O'Hearn's  line,  referred  to  in  the  defendant's 
deed  as  a  boundary  which  was  fixed  and  certain,  and  there  fixing  a 
point  as  the  boundary  between  the  lots  of  the  demandants  and  the 
defendant.  The  defendant  claimed  that  the  south-east  corner  of  the 
Bailey  lot  was  not  in  doubt,  and  that  it  was  four  rods  north  of  the  stone 
wall  hereinafter  referred  to,  and  offered  the  evidence  of  William  Har- 
rington, that  at  the  time  he  took  his  deed  from  said  Robinson  a  stake 
was  pointed  out  to  him  by  the  agent  of  the  grantor,  thereto  specially 
authorized,  as  the  north-east  corner  of  his  lot  and  the  south-east  corner 
of  the  Bailey  lot,  and  that  said  stake  was  four  rods  from  said  stone  wall 
and  on  the  line  of  said  Furnace  street,  and  further  introduced  the  evi- 
dence of  John  C.  Bailey  then  occupying  the  third  lot  north  of  the 
Harrington  lot;  that  at  the  date  of  the  Harrington  deed  he  knew  of 
said  stake  being  at  the  place  testified  to  by  Harnngton,  all  of  said  evi- 
dence being  admitted  subject  to  the  objection  of  the  demandants.  The 
defendant  proved  by  said  Benjamin  P*.  Robinson  that  he  had  given  to 
H.  E.  Bailey  a  bond  for  a  deed  of  the  land  lying  next  north  of  the 
Harrington  lot ;  that  said  bond  was  probably  among  his  papers,  bat 
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conld  not  tell  until  he  had  looked  them  over.  The  defendant  offered 
no  evidence  as  to  the  description  in  said  bond,  and  the  demandants 
were  ignorant  thereof.  The  defendant  then  asked  said  Robinson  what 
the  southern  boundary  of  the  Harrington  lot  was,  and  against  the 
objection  of  the  demandants,  the  witness  stated  that  ^^  it  was  the  stone 
wall."  The  defendant  then  introduced  a  plan*,  not  referred  to  in  any 
of  the  deeds,  made  by  F;  P.  Brown  in  1872,  and  asked  said  Robin- 
son if  that  was  a  plan  of  his  lots.  The  demandants  objected  to 
the  question  and  to  the  introduction  of  the  plan,  but  the  objection 
'was  overruled,  and  the  witness  stated  that  "it  was  a  plan  of  his  lots." 
Against  the  objection  of  the  demandants  the  defendant  then  asked  the 
witness  which  lot,  as  marked  on  said  Brown's  plan,  he  sold  by  said 
bond  to  Bailey.  The  witness  answered,  "  Lot  No.  2  on  the  plan."  The 
•defendant  then  introduced  evidence  by  John  0.  Bailey  and  Daniel 
Manning,  who  occupied  lots  4  and  5,  against  the  demandants' 
-•bjection,  tending  to  show  that  a  division  fence  was  erected  by  them 
between  said  lots  in  the  place  where,  and  to  correspond  with,  a  comer 
stake  pointed  out  to  said  John  0.  Bailey  by  B.  F.  Robinson,  grantor, 
418  the  northeast  comer  of  the  John  C.  fiailey  lot  on  said  street,  at  the 
time  he  went  into  the  occupation  thereof  under  a  written  agreement  to 
purchase  and  prior  to  the  date  of  the  said  O'Heam  deed,  which  fence 
^would  correspond  with  the  division  line  between  the  demandants  and 
the  defendants,  as  claimed  bv  the  defendant.  The  defendant  then 
introduced  the  evidence  of  William  Harrington  against  the  demand- 
ants' objection,  that  at  the  date  of  his  deed,  March  16,  1874,  and 
directly  after  the  delivery  thereof,  on  the  same  day  he  went  with  the 
iigent  of  the  grantor  for  that  purpose,  who  pointed  out  to  him  a  stake 
as  the  north-east  corner  of  the  Harrington  lot  and  the  south-east  comer 
of  the 'Bailey  lot,  and  that  it  was  at  the  place  where  the  defendant  now 
claims  her  south-east  corner  to  be,  and  remained  there  until  1879.  It 
.appeared  that  H.  E.  Bailey  was  in  occupation  of  land  during  1 873  and 
1874,  described  in  said  bond  to  Bailey,  but  what  the  boundaries  called 
for  by  description  in  said  bond  were  could  not  be  shown,  and  the 
defendant  made  no  oflfer  to  show  the  same.  On  the  part  of  the 
demandants  there  was  evidence  tending  to  show  that  tne  deed  to 
William  Harrington,  although  dated  March  16,  1874,  was  not  in  fact 
made  or  delivered  until  September.  18,  1874 ;  that  down  to  September 
18,  1874,  said  Harrington  had  no  conveyance  of,  or  bond  or  agreement 
for,  the  premises  described  in  said  deed,  but  from  March  16,  1874,  to 
Septemi)er  18,  1874,  did  have  an  agreement  for  the  purchase  of  one  of 
the  other  lots,  and  for  that  only.  It  appeared  also  that  the  grantor 
deeded  none  of  these  lots  until  nearly  two  years  after  said  Brown's  plan 
was  made.  The  demandant  introduced  evidence  which  was  not  contro- 
Terted,  that  the  grantor  did  not  convey  the  lots  according  to  the  Brown 

Elan,  but  b^an  at  an  elm  tree  ten  and  a  half  feet  north  of  the  northern 
oundary  of  said  lots  as  plotted  on  said  plan.  A  contemplated  street 
^was  marked  on  said  Brown's  plan  eight  rods  south  from  the  northern 
aboundary  of  said  lots,  as  marked  on  said  plan,  and  by  said  plan  runs 
•westerly  nearly  at  right  angles  from  said  Furnace  street.  The  descrip- 
.lion.in  the  deed  of  the  extreme  northern  lot  to  Dennis  Buckley,  dated 
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February  24, 1874,  beginning  at  the  elm  tree,  was  as  follows :  "  Begin- 
ning at  the  south-east  corner  of  B.  F.  Hathaway's  land  on  the  old 
Notch  road,  thence  south  on  the  old  road  four  rods,  thence  westerly 
nine  rods,  so  by  turning  north  to  be  four  rods  to  land  of  B.  F.  Hath- 
away, thence  east  on  laud  of  Hathaway  to  place  of  beginning,"  and  the 
description  of  the  lot  next  south  was  as  follows*:  "  (Commencing  on  theold 
road  at  Dennis  Buckley's  south  east  corner  of  land,  thence  southerly  on 
the  old  road  four  rods  to  a  contemplated  new  road  leading  from  the  old 
road  westerly,  which  is  to  be  two  rods  wide,  thence  westerly  five  and 
three-fourth  degrees  north  nine  rods,  thence  northerly  four  rods,  thence 
easterly  on  said  Buckley's  land  to  place  of  beginning."  Also  one  lot  of 
land  on  the  south  side  of  said  new  road,  bounded  as  follows :  "  Com- 
mencing at  the  south-east  comer  of  said  new  road,  thence  running 
southerly  on  the  old  road  four  rods,  thence  westerly  one-half  degree 
south  nine  rods,  thence  northerly  to  the  new  road,  thence  easterly  on 
the  new  road  to  the  place  of  beginning."  The  defendant  claimed  that 
the  contemplated  street  mentioned  in  deed  of  lots  2  and  3  from, 
the  elm  tree  was  fixed  by  Brown's  plan  and  not  at  a  point  eight  rods  from 
the  elm  tree  as  called  for  in  the  deed  of  lots  2  and  3  aforesaid. 
The  defendant  offered  no  evidence  to  show  the  location  of  said  con- 
templated street  except  said  Brown's  plan.  No  street  has  ever  been 
opened  either  at  the  point  marked  on  Brown's  plan  or  where  cjalled  for 
by  said  deeds.  The  demandants  then  asked  tne  court  to  instruct  the 
jury  as  follows : 

1.  That  they  should  not  consider  the  evidence  of  Benj.  F.  Robinson, 
that  said  stone  wall  was  the  southern  boundary  of  the  demandants'  lot, 
and  further  that  it  was  not  to  be  considered  by  them  as  fixing  or  con- 
trolling the  north-east  comer  of  demandants'  lot. 

2.  That  if  the  jury  find  the  south-east  comer  of  "land  I  sold 
Bailey,"  or  the  so-called  Bailey  lot  is  in  doubt,  then  the  O'Heam  line 
and  the  courses  and  distances  mentioned  in  the  defendants'  deed  must 
control  and  fix  her  south-east  corner  by  measuring  back  four  rods  south 
on  Furnace  street  from  said  O'Hearn's  line. 

4.  That  the  true  south-east  corner  of  the  Bailey  lot,  as  a  monument^, 
was  the  dividing  line  between  lots  of  the  demandants  and  defendant, 
and  if  the  jury,  in  the  absence  of  said  bond,  and  without  any  knowl- 
edge of  the  description  therein,  were  in  doubt  as  to  the  true  location  of 
said  south-east  corner,  they  should  fix  it  by  measuring  back  south  on 
the  roads,  four  rods  from  O'Heam's  south-east  corner. 

6.  That  the  jury  could  not  find  what  or  where  the  south-east  comer 
of  "  the  land  I  sold  Bailey  "  was  without  seeing  the  bond  or  having 
some  knowledge  of  the  description  therein,  and  as  said  bond  was  not 
introduced  or  the  description  therein  proven,  they  must  fix  the  south- 
east comer  of  the  defendant's  lot  by  reference  to  the  other  monument 
courses  and  distances  mentioned  in  the  defendant's  deed. 

The  court  refused  to  give  any  of  the  instructions  prayed  for  by  the 
demandants,  to  which  reiusal  the  demandants  excepted.  The  demand- 
ants also  excepted  to  all  evidence  admitted  against  their  objection. 

The  jury  were  instructed  by  the  presiding  judge,  in  his  charge,  in  »■ 
mamier  not  objected  to. 
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Parkhurst  &  Conchy  for  demandants.     F.  P.  Brown^  for  tenant. 

Devens,  J.  It  was  for  the  demandant  to  establish  his  title  to  the 
locus  in  dispute.  Prior  to  the  deed  of  Robinson  to  Harrington  of  the 
lot  which  the  demandant  now  holds,  Robinson  had  made  a  bond  for  a 
deed  of  the  lot,  north  of  it,  now  held  by  the  tenant,  to  one  Bailey. 
In  fact  no  deed  ever  was  made  by  Robinson  to  Bailey,  but  in  the 
description  which  Robinson  gives  of  the  tract  sold  to  Harrington,  he 
defines  it,  as  "  commencing  at  the  north-west  corner  of  land  sold  Bailey." 
It  is  not  controverted  by  either  party,  that  this  refers  to  the  tract 
which  Robinson  had  agreed  to  convey,  but  had  not  actually  conveyed 
to  Bailey.  Robinson  had  originally  owned  a  tract  of  land  extending 
along  Furnace  street,  in  North  Adams,  from  north  to  south,  which  he 
had  conveyed  in  nine  distinct  parcels,  all  bounding  on  Furnace  street, 
and  across  which  tract  there  was  a  street  contemplated  by  him,  between 
thfe  second  and  third  parcels,  as  they  were  numbered,  from  the  north, 
running  easterly  at  a  right  angle  to  Furnace  street.  This  street  is  not 
included  in  any  of  the  deeds,  and  has  never  in  fact  been  opened  as 
such. 

The  first  lot  from  the  north,  conveyed  by  Robinson,  was  the  extreme 
northern  one,  known  as  the  Buckley  lot,  while  that  of  the  demandant 
is  the  extreme  southern  lot.  The  lot  known  as  the  O'Hearn  lot  is  the 
seventh  lot  from  the  north  and  was  conveyed  by  Robinson  about  a 
year  and  a  half  after  the  deed  to  Harrington.  The  bond  for  a  deed 
made  to  Bailey  by  Harrington,  having  been  surrendered,  or,  if  a  con- 
veyance was  made,  that  having  been  surrendered,  it  never  having  been 
recorded  subsequent  to  the  deed  to  O'llearn,  Robinson  made  the  deed 
to  Richard  and  Eliza  Murphy,  under  which  tenant  claims.  The  descrip- 
tion in  this  deed  is  as  follows ;  "  Beginning  at  the  north-east  comer  of 
land  of  William  Harrington,  thence  northerly  on  the  road,  four  rods, 
to  land  of  E.  O'Hearn,  thence  westerly  eleven  and  one-half  rods  on  said 
O'Hearn's  line,"  etc.  The  north-east  corner  of  the  Harrington  lot,  and 
the  south-east  corner  of  the  Bailey  lot,  afterward  the  Murphy  lot, 
were  the  same,  and  the  contention  of  the  demandant  is,  that  "  the  north- 
east corner  of  the  Harrington  lot,  as  a  monument  in  the  deed  to  Rich- 
ard and  Eliza  Murphy,  must  be  fixed  by  reversing  the  course,  first 
mentioned,  and  measuring  back  south  on  the  road  from  O'Hearn's 
south-east  comer,  which  is  a  known  and  fixed  monument."  But  the 
descriptions  in  the  deeds  of  demandant  and  tenant  were  not  fixed  by 
commencing  from  the  same  point  as  those  in  the  deeds,  which  were 
north  of  them,  including  the  O'Hearn  lot,  and  even  if  the  south-east 
corner  of  this  lot  was  thus  definitely  fixed,  the  previous  grant  of  the 
Harrington  lot  could  not  be  fixed  tliereby,  as  that  might  permit  the 
grantor  to  alter  the  boundary  of  the  lot  ne  had  granted,  to  the  injury 
of  the  grantee,  by  a  subsequent  act.  Even  if  the  south-east  corner  of 
the  O'llearn  lot  is  now  a  known  and  fixed  monument,  it  was  not  so 
at  the  time  when  the  deed  to  Harrington  was  made.  Leonard  v. 
QvinlaUy  121  Mass.  579.  Before  any  conveyance  had  been  made,  a 
plan,  known  as  Brown's  plan,  had  been  prepared,  by  direction  of  Rob- 
inson.    He  did  not  refer  to  it  in  his  deeds,  although  he  then  had  it. 
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There  was  evidence,  not  controverted,  that  in  making  his  conveyance, 
Robinson  began  ten  and  one-half  feet  north  of  the  northern  boundary 
as  exhibited  in  that  plan,  at  an  elm  tree,  which  is  now  conceded  to  be 
the  true  comer,  although  it  is  not  mentioned  eo  nomine^  in  the  convey- 
ance. The  deed  of  the  second  lot  to  Buckley  bounds  on  *'  the  con- 
templated new  road,  leading  from  the  old  road,  westerly,  which  is  to 
be  two  rods  wide ; "  the  plan  of  Brown  shows  "  a  contemplated  street," 
eight  rods  south  from  the  northern  boundary  of  the  lots,  as  marked  on 
the  plan,  running  westerly,  nearly  at  right  angles  from  Furnace  street 

Ho  evidence  appears  as  to  any  other  "  contemplated  street "  than  the 
one  thus  exhibited.  As  the  Brown  plan  did  not  commence  at  the  elm 
tree,  but  ten  and  one-half  feet  south  of  it,  this  contemplated  street  was 
ten  and  one-half  feet  further  south  than  that  which  appears  upon  the 
plan  used  at  the  trial,  known  2a  Smith's  survey,  whicn  was  merely  a 
chalk  intended  to  delineate  the  lots  according  to  their  admeasurements 
and  made  long  subsequent  to  any  of  the  conveyances. 

The  "  contemplated  street "  was  also  the  northern  boundary  of  the 
third  lot  sold ;  it  was  a  lot  of  land  oh  the  south  side  of  the  new  road, 
**  commencing  on  the  south-east  comer  of  said  new  road,"  etc.  All  the 
lots  south  of  it,  including  the  O'Heara  lot,  were  bounded  from  this  lot 
and  thus  all  of  them,  according  to  the  Brown  plan,  would  extend  ten 
and  one-half  feet  further  south  than  as  they  appear  on  the  Smith  survey 
relied  on  by  the  demandant.  The  O'lleam  fine  being  thus  fixed,  the 
locus  in  dispute  would  be  included  within  the  tenant's  Doundary. 

The  demandant  has  no  proper  ground  of  exception  to  the  refusal  of 
the  presiding  judge  to  give  the  second,  fourth  and  fifth  instructions, 
which  in  various  forms  request  that  the  jury  should,  as  a  matter  of  law, 
adopt  the  O'Heam  line,  as  exhibited  on  the  survey  made  by  Smith  for 
the  demandant,  as  fixing  the  south-west  comer  of  the  tenant's  land. 
The  remaining  exceptions  relate  to  questions  of  evidence,  although  two 
of  them  are  to  the  refusal  of  the  presiding  judge  to  instruct  according 
to  the  request  of  the  demandant.  Upon  the  question  where  the  north- 
east corner  of  the  Harrington  and  the  south-east  corner  of  the  Bailey, 
now  Murphy  lot  was,  which  was  the  vital  one  in  the  case,  evidence  as 
to  what  monuments  were  in  existence  and  what  were  pointed  out,  at 
the  time  of  the  conveyance,  was  competent.  When  uncertainty  arises 
in  the  application  of  a  description  evidence  is  received  of  all  the  facts 
and  circumstances  of  the  transaction,  the  position  and  character  of  the 
land,  for  the  purpose  of  ascertaining  the  real  intention  of  parties. 
Natural  or  artincial  objects  may  be  established  as  bounds  and  monu- 
ments, by  proof  that  they  were  recognized  and  accepted  as  such  by  the 
grantor  and  grantee.  Gerrish  v.  IbwnCy  3  Gray,  87-89 ;  Chester 
JSmery  Co.  v.  LucaSy  112  Mass.  424-434;  Hoar  v.  Oovlding^  116 
id.  132;  Dunham  v.  Gannett,  124  id.  151.  The  testimony  of  Har- 
rington, therefQrc,  that  the  stake  was  pointed  out  to  him  as  the  point 
where  the  north-east  corner  of  this  lot  and  the  south-east  corner  of  the 
3ailey  lot  was,  by  the  agent  of  Robinson,  specially  authorized  thereto 
by  the  grantor,  was  competent.  This  was  done  at  the  time  of  the  de- 
Uvery  of  the  deed  and  must  be  deemed  the  act  of  Robinson,  it  having 
been  done  by  his  agent,  having  the  necessary  power  and  capacity.     The 
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evidence  of  John  0.  Bailey  that  he  knew  of  the  stake  and  had  seen  it, 
np  to  1 879,  where  Harrington  claimed  it  to  have  been  shown  to  him, 
was  also  competent,  and  the  evidence  that' he  and  Manning,  they  own- 
ing lots  4  and  6,  respectively,  had  bnilt  their  division  fence  to 
correspond  with  the  line  indicated  by  this  stake,  tended  to  show  that 
its  position  had  been  called  to  their  attention,  the  evidence  of  Robinson 
that  the  stone  wall  was  the  sonthem  boundary  of  the  Harrington  lot 
was  competent,  in  connection  with  the  evidence  that  had  been  given 
without  contradiction  by  him  that  the  stake  was  pointed  out  by  his 
authority  as  the  north-east  comer,  and  that  it  was  four  rods  from  the 
wall. 

The  demandant  was  not  entitled  to  the  instruction  that  it  was  not  to 
be  considered  as  tending  to  fix  the  north-east  comer.  In  connection 
with  the  monument  at  tne  stake,  it  had  some  tendency  to  show  .where 
that  comer  was.  The  plan  made  in  1872  by  Brown  was  admissible. 
The  demandant  relied  upon  deeds  which  spoke  of  a  "  contemplated 
Toad."  It  was  important  to  determine  its  location,  with  course,  etc., 
and  upon  this  question  it  was  competent,  as  tending  to  fix  these  things, 
to  show  that  there  was  then  in  existence  a  plan  on  which  was  laid  down 
**  a  contemplated  street,"  even  if  the  plan  was  not  expressly  referred 
to.  It  afforded  evidence,  also,  to  confirm  the  contention  that  stakes 
had  been  set  op,  such  as  were  relied  on,  as  fixing  the  corner.  The  plan 
irould  also  be  admissible  in  the  discretion  of  the  court,  as  a  sketch 
tending  to  show  that  the  "  contemplated  street "  was  really  ten  and  one- 
half  feet  further  south  than  as  claimed  by  the  demandant.  Paine  v. 
Woods,  108  Mass.  160. 

The  testimony  of  Kobinson  that  the  lot  he  sold  Bailey  was  "  number 
2  on  the  plan,"  was  simply  a  general  statement  of  its  location.  He 
did  not  undertake  to  define  thereby  its  corners  or  boundaries,  but 
to  state  its  position  with  reference  to  the  other  lots  delineated.  It  was 
competent,  also,  to  show  by  Smith,  on  cross-examination,  that  his  plan 
did  not  correspond  with  the  fences  as  they  now  exist.  It  was  proper 
thus  to  rebut  any  inference  which  might  have  been  drawn,  that  it  did, 
and  to  show  that  it  was  a  survey  only,  as  made  by  liim,  by  starting 
from  the  elm  tree,  and  taking  the  courses  and  distances  tlierefrom. 
Even  if  the  fact  was  quite  immaterial  as  to  the  present  position  of  the 
fences,  the  extent  to  which  a  witness  may  be  cross-examined  on  such 
matters  is  ordinarily  entirely  within  the  discretion  of  the  presiding 
judge.  Band  v.  Newton,  6  Allen,  38  ;  Commonwealth  v.  lyd&n^  113 
liass.  452;    WdU^ace  v.  Tavmion  Railway^  119  id.  91. 

Exceptions  overruled. 

Scott  v.  Ford. 

[Two  Cases.] 
October  28,  1885. 

iGiPT  —  Savings  Bank  Depostp  —  Declarations  as  to  Intention. 

To  constitate  a  deposit  in  a  savings  bank  in  the  name  of  another  a  gift,  the 
deposit  must  be  made  with  the  intention  of  making  a  gift,  which  most  be  ac- 
cepted by  the  intended  donee. 

F.,  having  been  notified  by  the  treasurer  of  the  bank  where  she  was  a  deposi- 
tor, that  a  certain  amount  standing  to  her  credit  was  not  entitled  to  draw  interest. 
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because  in  excess  of  |1,000,  made  deposits  in  the  name  of  each  of  the  plain- 
tiffs, without  their  knowledge,  and  retained  the  deposit- books.  In  actions 
brought  by  each  of  plaintiffs  against  the  bank  to  recover  the  moneys  deposited  in 
their  names,  defendant  offered  to  show  that  the  deposits  were  made  to  avoid 
the  provision  as  to  interest  on  sums  exceeding  $1,000 ;  declarations  of  F.  t« 
the  effect  that  she  never  intended  that  the  title  to  the  money  should  pass  to 
plaintiff ;  also  statements  made  to  the  justice  of  the  peace  who  drew  her  will, 
that  it  was  not  her  intention  to  give  the  money  to  the  alleged  donee  ;  this  evi- 
dence was  objected  to  and  excluded. 

MM,  error.     {Note,  p.  535.)  # 

These  actions  were  brought  in  the  superior  court  against  the  Berk- 
shire Savings  Bank,  to  recover  certain  aeposits  in  said  bank  made  hj 
Betsey  Ford.  It  appeared  by  the  answer  of  said  bank  that  the  adniin- 
istrator  of  Betsey  Ford  claimed  said  deposits,  and  upon  the  petition  of 
such  corporation  the  court  ordered  the  proceedings  to  be  amended 
making  said  administrator  party  defendant  in  accordance  with  section 
31  of  clianter  116  of  tlie  Public  Statutes.  The  money  was  paid  into 
court  by  tlie  bank.     Both  actions  were  tried  together. 

It  appeared  in  evidence,  that  Betsey  Ford  lived  in  Peru,  Berkshire 
county,  until  her  death  in  June,  1882,  at  the  age  of  over  eighty  years ; 
that  she  was  an  aunt  of  the  plaintiffs,  and  lived  in  their  father's  family 
when  the  plaintiffs  were  small  children  and  lived  in  Worthington,  and 
that  she  visited  them  at  Easthampton  in  1877 ;  that  she  deposited 
money  in  said  bank  in  her  own  name  until  the  deposits  amounted  to 
$1,000  and  over,  and  March  29,  1872,  she  deposited  in  said  bank  $100 
of  her  own  money  in  the  name  of  the  plaintin,  Elizabeth  A.  Scott,  and 
took  out  a  bank-book  in  said  Scott's  name.  September  6,  1873,  she 
deposited  in  said  bank  $70  in  the  name  of  said  plaintiff.  In  October, 
1874,  it  appeared  that  she  wrote  to  the  plaintiff  and  sent  an  order  for 
her  to  sign,  which  was  signed  and  returned  to  the  said  Betsey  Ford. 
The  order  is  as  follows : 

''Easthampton,  Oct  20,  1874. 
"  To  the  Treasurer  of  the  Berkshire  County  Savings  Bank  : 

"  Sir. —  Pay  to  the  order  of  Betsey  Ford  all  or  a  part  of  the  moneys 
that  have  been  or  may  be  deposited,  together  with  the  interest  that  has 
and  may  become  due  on  account  of  Book  No.  11,670. 

'*JaneS.  Scott."  "Elizabeth  A.  Scott. 

It  also  appeared  in  evidence  that  May  14,  1876,  she  deposited  in 
said  bank  $160,  in  the  name  of  the  plaintiff,  Amelia  J.  Scott,  and  took 
out  a  bank-book  in  said  Amelia  J.  Scott's  name.  September  7,  1876, 
she  deposited  $60  in  said  account,  and  July  7,  1876,  she  deposited 
$394.78  in  the  same  account.  In  October,  1876,  she  wrote  to  the  said 
Amelia  J.  Scott  and  sent  an  order,  similar  to  the  above,  for  her  to 
sign,  which  was  signed  and  returned  to  her  as  requested. 

It  appeared  that  all  the  money  deposited,  was  the  property  of  Betsey 
Ford  at  the  time  of  the  deposit,  and  that  previous  to  the  requests  for 
orders,  as  above  described,  the  plaintiffs  had  no  knowledge  of  said  de- 

E)sit8,  and  never  had  the  bank-books  in  their  possession,  and  that  said- 
etsey  Ford  always  retained  the  bank-books  and  said  orders,  and  they 
were  found  tied  up  in  a  bundle  with  the  bank-book,  in  her  own  naine> 
and  in  a  trunk  with  her  other  papers. 
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The  plaintiffs  introduced  the  evidence  of  Elizabeth  A.  Scott, 
Amelia  J.  Scott  and  others,  tending  to  show  that  the  trusts  were  cre- 
ated by  Betsey  Ford  in  their  favor. 

The  defendant  offered,  for  the  purpose  of  showing  by  her  declara- 
tions the  intention  of  Betsey  Ford  m  depositing  said  money  in  the 
book  taken  out  in  the  name  of  Elizabeth  A.  Scott,  and  that  it  was  to 
avoid  the  provision  that  deposits  of  over  $1,000  could  not  draw  inter- 
est, that  sne  received  a  letter  from  the  treasurer  of  the  bank  notifying 
her  that  a  certain  amount  standing  to  her  credit  was  not  entitled  to  in- 
terest, because  her  deposit  exceeded  $1,000,  and  that  soon  after  the 
receipt  of  said  letter  she  had  a  conversation  with  the  defendant  with 
reference  to  making  said  deposit,  and  that  it  was  not  her  intention  to  give 
said  money  to  said  Elizabeth  A.  Scott,  which  evidence  was  objected  to 
by  the  plaintiffs  and  excluded  by  the  court,  to  which  ruling  the  de- 
fendant duly  excepted.  It  did  not  appear  that  the  plaintiffs  had  .any 
knowledge  of  either  the  letter  or  the  conversation.  The  defendant 
also  offered  to  prove  a  conversation  between  the  defendant  and  said 
Betsey  Ford  a  short  time  before  the  date  of  Elizabeth  A.  Scott's  order, 
with  reference  to  the  title  to  said  money  deposited  in  said  Elizabeth  A. 
Scott's  name,  and  the  disposition  of  said  money  in  case  of  her  doatli, 
if  she  did  not  obtain  an  assignment  of  the  same  from  Elizabeth  A. 
Scott,  for  the  purpose  of  showing  by  the  declarations  of  said  Betsey 
Ford  that  it  was  her  intention  to  retain  said  money  as  her  own,  and  not 
to  have  the  same  go  to  said  plaintiff,  which  evidence  was  objected  to 
by  the  plaintiffs  and  excluded  by  the  court,  to  which  ruling  the  de- 
fendant duly  excepted.  This  conversation  was  not  known  to  either  of 
the  plaintiffs.  It  also  appeared  from  the  testimony  of  Elizabeth  A. 
Scott,  on  cross-examination,  that  the  order  came  to  her  in  a  letter  which 
was  in  court,  and,  upon  call  of  defendant,  was  produced  by  plaintiff 
for  the  purpose  of  letting  defendant  have  it  to  offer  in  evidence,  if 
competent.  Said  letter  was  not  in  the  writing  of  Betsey  Ford;  was 
not  and  did  not  purport  to  be  signed  by  her,  but  in  her  name  by  another 
person,  and  no  agency  was  shown.  Defendant  did  not  produce  the 
reply  of  said  Elizabath  A.  to  said  letter  or  account  for  its  absence.  It 
was  objected  to  by  the  plaintiff  and  excluded  by  the  court,  to  which 
ruling  the  defendant  duly  excepted. 

Tlie  defendant  also  offered  to  show  that  in  1881,  the  said  Betsey 
Ford  went  to  a  justice  of  the  peace  in  the  neighborhood  of  where  she 
lived  (not  a  lawyer,  but  accustomed  to  make  wills  and  other  writings 
for  persons  in  the  vicinity),  and  she  at  that  time  consulted  him  with 
reference  to  making  a  will  of  her  property,  including  said  money  de- 
posited in  the  name  of  the  plaintiffs ;  that  she  explained  how  she  came 
to  make  the  deposits  as  she  did,  and  about  having  the  orders  from  each 
of  the  plaintiffs,  and  stated  to  him  that  it  was  not  her  intention  to 
give  the  plaintiff  said  deposits,  and  what  dispositions  she  wished  to 
make  of  ner  estate,  which  evidence  was  objected  to  by  the  plaintiffs, 
and  excluded  by  the  court,  to  which  ruling  the  defendant  duly  ex- 
cepted. This  conversation  never  came  to  the  knowledge  of  the  plaiOf 
tiffs,  and  no  will  was  made. 

The  court  ruled  as  follows : 
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1.  The  depofiit  by  Betsey  Ford  of  her  own  money  in  the  names  of 
the  several  plaintiffs,  retaining  in  her  own  possession  the  deposit-books, 
•did  not  vest  the  title  of  the  deposits  so  made  in  the  plaintiffs.  If 
nothing  further  was  done  by  the  deceased  during  her  life-time  to  give 
them  title,  the  title  remained  in  the  deceased  at  her  death,  and  now 
vests  in  her  administrator. 

2.  If  Betsey  Ford  made  the  deposits,  intending  thereby  to  vest 
the  title  in  the  plaintiffs,  but  retained  the  deposit-books  in  her  own 
possession,  her  gift  was  not  completed,  and  the  title  did  not  pass  to 
them  until  some  other  act  was  done  by  her. 

3.  If  Betsey  Ford  made  the  deposits,  intending  thereby  that  the 
plaintiffs  should  have  the  property  in  said  deposits,  subject  to  her  right 
to  draw  therefrom  for  her  own  needs  during  ner  life,  and  retained  the 
bank-books  in  her  own  possession,  there  was  no  trust  created  in  favor 
of  the  plaintiffs  nntil  some  other  act  was  done  by  her ;  and  if  no  other 
act  was  done  by  her,  the  title  remained  absolute  in  her,  and  continues 
absolute  in  her  administrator. 

4.  If  Betsey  Ford  made  the  deposits,  intending  thereby  to  vest  the 
title  to  the  deposits  in  the  plaintiffs  severally,  subject  to  a  right  in 
herself  to  draw  from  it  for  her  necessities  during  her  life,  and  there- 
after, for  the  purpose  of  making  the  right  to  draw  for  herself  effective 
and  convenient,  took  the  orders  which  have  been  put  in  evidence ;  and 
if  at  any  time  after  said  deposits  were  made,  whether  at  the  time  said 
orders  were  taken  or  at  any  subsequent  time  she  communicated  what 
she  had  done,  and  her  intention  .m  doing  it,  to  the  plaintiffs,  a  trust 
was  created  and  completely  established  in  favor  of  the  plaintiffs,  and 
on  the  decease  of  Betsey  Ford,  not  having  drawn  from  the  deposits, 
they  became  the  absolute  nroperty  of  the  plaintiflfa.  If  this  is  true  as 
to  one  of  the  deposits  ana  not  true  as  to  the  other,  it  is  to  be  applied 
to  the  one  as  to  which  it  is  proved,  and  not  to  the  other. 

6.  No  particular  form  of  words  is  necessary  to  make  the  declaration 
of  trust  to  the  plaintiffs  effective,  but  you  must  be  satisfied  that  it  was 
a  declaration  of  an  existing  trust,  and  not  merely  the  declaration  of  a 
future  intention  to  create  a  trust.  Declaration  to  other  parties  than 
the  plaintiffs  would  not  be  sufficient.  The  burden  is  on.  tne  plaintiffs 
to  show  that  there  was  the  declaration  of  an  existing  trust. 

I  am  asked  to  instruct  that  if  Betsey  Ford  intended  to  have  the 
funds  in  the  bank  become  the  property  of  the  plaintiffs  by/ the  de- 
struction of  the  orders,  and  that  it  was  not  done,  then  the  plaintiffs 
cannot  recover,  that  would  be  true;  but  it  would  also  be  true  that  if 
she  had  intended  to  vest  the  property  in  the  plaintiffs,  and  had  taken 
the  orders  only  for  the  purpose  of  making  her  own  reserved  right 
effective  and  convenient,  and  had  intended  to  destroy  the  orders  for 
the  purpose  of  removing  any  complication  on  account  of  the  appear- 
imce  of  the  orders,  and  had  tailed  to  destroy  them,  then  it  would  nave 
no  effect  whatever,  because  the  destruction  was  unnecessary. 

The  jury  found  for  the  plaintiffs,  and  the  defendant  alleged  excep- 
tions, 

W.  G.  Basaetty  for  plaintiffs.    D.  W.  JSotvd,  for  defendant 
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W.  Ai^EN,  J.  Mrs.  Ford,  the  claimant's  intestate,  deposited  her 
money  in  a  savings  bank  in  the  name  of  the  plaintiffs,  and  the  claim- 
ant is  entitled  to  it  unless  his  intestate  made  a  gift  to  each  of  the 
plaintiffs,  of  the  money  deposited  in  her  name.  Sroderick  v,  Wal- 
tham  Savings  Banky  109  Mass.  149 ;  McClicskey  v.  Promdent  Institu- 
tion for  Savings^  103  id.  300.  To  constitute  a  gift  to  the  plaintiff 
the  deposit  must  have  been  put  in  her  name  with  the  intention  of 
making  a  gift  of  it  to  her,  and  it  must  have  been  accepted  by  her. 
The  difference  between  this  case  and  Sioeeney  v.  Boston  Five-Cent 
Samngs  Bankj  116  Mass.  384,  is  that  in  that  case  the  donee  was  pres- 
ent when  the  deposit  was  made,  and  the  donor  delivered  the  deposit- 
book  to  her.  In  the  case  at  bar  the  deposit  was  made  without  the 
knowledge  of  the  donee,  and  the  deposit-book  was  retained  by  the 
donor.  Upon  the  question  of  the  intention  of  Mrs.  Ford  in  making 
the  deposits,  the  letter  of  the  bank  to  her,  and  her  declarations  relating 
to  it,  are  competent.  The  length  of  time  between  the  declarations 
and  the  deposit  affects  the  weight  but  not  the  competence  of  the  evi 
dence.  Upon  the  question  oi  Mrs.  Ford's  intention  in  holding  the 
book  before  the  gift  was  perfected  —  whether  she  held  it  as  owner  or 
as  agent,  or  depositary  for  the  plaintiff — her  declarations  and  acts 
while  holding  it,  showing  the  character  of  the  act,  are  competent. 
The  taking  oi  the  order  from  the  plaintiff  for  payment  to  herself  was 
an  act,  the  significance  of  which  depended  upon  her  interest  in  it» 
Whether  exercising  dominion  over  the  deposit  as  owner,  or  recogniz- 
ing the  dominion  of  the  plaintiff,  and  ner  declarations  and  letters 
respecting  it,  are  competent.  The  letter  to  the  plaintiff,  Elizabeth  A., 
was  sufficiently  identified  as  coming  from  Mrs.  Ford  by  containing  the 
order  and  being  acted  on  as  here  by  the  plaintiff,  and  suSiciently  ap- 
peared to  relate  to  the  order  and  should  have  been  admitted.  Each 
plaintiff  relied  upon  a  particular  occurrence  as  proving  the  completion 
of  the  gift  to  her.  The  declarations  offered  of  the  donor  in  relation 
to  making  her  will  were  after  the  gift  was  completed,  if  it  ever  was, 
and  were  either  incompetent  and  immaterial,  and  were  properly 
excluded.  Whitney  v.  Wheeler^  116  Mass.  490  ;  Whitwell  v.  WinsloWy 
132  id.  307. 

If  the  donor  made  the  deposit  and  kept  the  book  for  the  plaintiff^ 
intending  it  as  a  gift  to  her,  the  gift  would  not  be  perfected  until  ac- 
cepted by  the  donee,  and  acceptance  implies  a  mutual  act  of  the  parties 
or  an  act  bv  one  assented  to  by  the  other,  equivalent  to  an  acceptance 
of  a  chattel  upon  delivery.  Gerrish  v.  Ifew  Bedford  Savings  Banky 
128  Mass.  159 ;  S.  C,  35  Am.  Rep.  365.     An  acceptance  and  a  com- 

Sleted  gift  might  be  inferred  from  the  fact  that  the  donor  informed  the 
onee  of  the  gift  with  the  express  or  implied  consent  of  the  donee. 
Any  act  or  speech  between  the  parties  which  should  show  a  mutual  un- 
derstanding that  the  gift  was  made  would  be  sufficient  evidence.  The 
instructions  to  the  jury  were  substantiallv  correct,  though  not  verbally 
accurate ;  but  there  was  error  in  the  exclusion  of  evidence. 
Exceptions  sustained. 

Note.—  See  generally,  2  Kent  Com.  438  ;  3  Wait.  Act.  and  Bef.  487  et  seq.;  Cowen 
Treat.  (6th  ed.),  §  586  ;  10  Eng.  Rep.  799  ;  22  id.  436,  687 ;  81  Alb.  L.  J.  426,  445  ; 
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27  id.  367 ;  Vandermark  v.  Vandermarky  55  How.  Pr.  408 ;  Brunn  v.  SchnOt,  59 
Wis.  261 ;  8.  C,  48  Am.  Rep.  499,  506,  note;  8tahlberger  v.  Rieha/rds,  17  N.  Y. 
We«ltly  Dig.  103 ;  Sherman  v.  New  Bedford,  etc,.  Savings  Bank,  31  Alb.  L.  J.  487  ; 
Young  v.  Young,  80  N.  Y.  422 ;  S.  C,  36  Am.  Rep.  634  ;  Pope  v.  SaHng$  Bank,  56 
Vt.  284 ;  8.  C.  48  Am.  Rep.  781 ;  30  Alb.  L.  J.  331 ;  Barker  v.  Frve,  28  id.  499 ; 
Jack$on  ▼.  Twenty-third  St.  E.  Co.,  88  N.  Y.  520;  reversing  47  N.  Y.  Sapr.  85. 


Arpin  V.  Owens. 

October  23,  1885. 

Nbgotiablb  Instrument  —  Action  Against  Acjceptor  of  Bill  —  Want  op  Con-. 
sidbration. 

The  payee  of  an  accepted  bill  holds  the  same  relation  to  the  acceptor,  that  an. 
indorsee  of  a  note  holds  to  the  maker. 

In  an  action  against  the  acceptor  by  the  payee  of  a  bill  who  takes  it  before 
acceptance,  want  of  consideration  between  the  drawer  and  acceptor  is  not  a 
defense. 

M  H.  Beer.,  for  plaintiff.  8.  P.  Thayer  ds  C.  J.  Parkhurat^  for 
defendant. 

W.  Allbn,  J.  This  was  an  action  by  the  payee  of  a  foreign  bill  of 
exchange  against  the  acceptor.  The  bill  was  dated  February  23,  pay 
able  in  thirty  days  after  date,  and  was  accepted  March  1.  There  was 
evidence  that  the  plaintiff  took  the  bill  from  the  drawer,  on  the  day  of 
date  for  value,  in  the  regular  course  of  business.  The  court  ruled  that 
the  burden  was  on  the  plaintiff  to  prove  that  the  defendant  had  received 
a  consideration  for  the  draft,  and  that,  if  the  jury  should  find  that  lie 
received  no  consideration,  they  should  find  for  the  defendant.  There 
was  evidence  of  want  of  consideration  between  the  drawer  and  the 
defendant,  and  evidence  bearing  upon  other  grounds  of  defense  which 
is  not  material,  as  the  ruling  presented  but  one  question  for  the  jury. 
The  question  presented  is  whether,  in  an  action  by  the  payee  of  a  bill, 
who  took  it  before  acceptance  against  the  acceptor,  want  of  considera- 
tion between  the  drawer  and  acceptor  is  a  defense;  in  other  words, 
whether  in  such  an  action  the  rule  to  be  applied,  as  to  want  of  consid- 
eration as  a  defense,  is  that  which  obtains  between  the  maker 
and  payee  of  a  note  or  that  between  the  maker  and  indorsee. 
The  payee  of  an  accepted  bill  holds  the  same  relation  to  tthe 
acceptor  that  an  indorsee  of  a  note  holds  to  the  maker.  There  is  a 
YQry  close  resemblance  between  an  accepted  bill  and  an  indorsed  note. 
The  indorsed  note  is  evidence  of  a  debt  originally  due  from  the  maker 
to  the  payee,  and  assigned  and  made  due  to  the  indorsee.  The  bill  is 
evidence  of  a  debt  originally  due  from  the  drawee  to  the  drawer,  as- 
signed and  made  due  to  the  payee ;  and  the  rule  that  the  title  of  the 
assignee  cannot  be  impeached  by  showing  want  of  consideration  for  the 
origmal  debt,  is  applicable  equally  to  the  indorser  of  a  note  and  to  the 
payee  and  to  the  indorser  of  an  accepted  bill.  The  reason,  applicrable 
alike  to  payee  and  indorser,  is  tersely  stated  by  Vaughan,  J.,  in  Lowe 
V.  Chifney^  1  Bing.  N.  C.  267.  "  How  was  he  to  know  what  had 
passed  between  the  drawer  and  acceptor?"  See  Davis  v.  Ran  dally 
115  Mass.  547.  It  is  held  in  this  State  that  upon  the  question  whether 
it  promise  to  accept,  made  by  the  drawee  to  the  drawer,  is  an  accept- 
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-aDce  as  to  other  parties,  the  knowledge  of  the  promise  and  presumed 
reliance  npon  it  m  becoming  parties  is  material.  ^Exchange  Bank  of 
St.  Louis  V.  Hice^  98  Mass.  288.  But  where,  as  in  the  case  at  bar, 
there  is  an  acceptance  npon  the  bill,  it  makes  no  difference  in  the 
rights  of  payees  or  indorsees  whether  they  become  such  before  or  after 
the  acceptance.  Grant  v.  Hu^it,  1  C.  B.  44 ;  Wynne  v.  HaikeSy  5 
East,  514 ;  Fowell  v.  Mounter^  1  Atk.  611. 

The  instrument  is  negotiable  before  acceptance,  and  the  acceptance 
is  an  acknowledgment  of  the  debt  it  represents,  and  an  absolute 
promise  to  nay  it  to  the  person  who  is  or  shall  become  the  holder  of 
the  bill,  ana  to  allow  a  want  of  consideration  for  the  acceptance  to 
defeat  the  right  of  a  honajide  holder,  whether  he  becomes  such  before 
or  after  the  acceptance,  would  be  contrary  to  the  nature  and  purpose 
of  bills  of  exchange,  and  to  the  uniform  usage  in  regard  to  them. 

Exceptions  sustained. 

Emebt  v,  BrowELL, 

October  28,  1885. 

Trustee  Process — Creditor's  Bill  —  Trustee's  Answer  —  Pub.  Stat.,  Chap. 
183,  §  17. 

Under  trustee  process,  an  attaching  creditor  is  bound  by  the  allegations  in  a 
trustee's  answer. 

Creditor's  bill,  in  which  the  plaintiff  alleged  thai  the  defendant  David 
H.  Bidwell  owes  the  plaintiff  the  amount  of  four  promissory  notes, 
l)eing  $1,658;  that  said  David  H.  Bidwell  is  the  son  of  Henry  A. 
Bidwell,  who  died  intestate,  leaving  real  and  personal  estate  of  ffreat 
value,  the  distributive  share  of  the  defendant  Bidwell  in  his  fauier's 
estate,  being  two-ninths  thereof;  that  the  defendant  Harris  is  the  sole 
administrator  of  said  estate ;  that  the  plaintiff,  September  5,  1882, 
began  an  action  against  the  defendant  Bidwell  in  the  superior  court  of 
tiiia  Commonwealth,  on  said  promissory  notes,  the  defendant  Harris,  as 
administrator  of  his  father's  estate,  being  summoned  as  trustee  therein  ; 
that  said  Harris  appeared  and  answered  that  said  David  H.  Bidwell 
was  indebted  to  his  father's  estate  at  the  time  of  his  decease,  upon 
four  notes,  in  the  sum  of  $0,410.71,  with  interest  thereon,  and  further 
answered  that  said  sum,  with  interest,  being  set  off  against  the  share  or 
claim  of  said  David  H.  Bidwell,  as  heir  or  distributee  of  the  estate  of 
his  father,  would  exceed  his  distributive  share  in  the  estate;  that  on  the 
filing  the  trustee's  answer  the  plaintiff  applied  to  the  court  to  frame 
issues  and  try  the  validity  of  the  notes  last  mentioned,  and  the  court 
refused  the  application. 

The  plaintiff,  in  his  bill,  further  alleged  that  the  defendant  Bidwell, 
in  1880,  was  in  business  in  Colorado,  and  bought  the  goods  for  which 
the  notes  held  by  the  plaintiff  were  given  ;  that  in  November,  1880,  he 
made  an  assignment  of  all  his  property  in  Colorado,  and  by  said  assign- 
ment preferred  his  father,  Henry  A.  Bidwell,  and  certain  other  creditors; 
that  if  the  notes  held  by  the  said  Harris,  as  administrator,  were  ever 
delivered  to  Henry  A.  Bidwell,  they  were  received  by  him,  knowing 
that  each  of  them  was  without  consideration,  fraudulent  and  void  ;  that 
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on  a  true  sliowiug  of  the  accounts  between  David  H.  Bldwell  and 
Henry  A.  Bidwell,  it  will  appear  that  the  said  David  did  not  owe  the- 
said  Uenry  at  the  time  the  notes  were  given,  and  at  the  death  of  the  said 
Henry,  the  amounts  represented  by  said  notes,  and  it  will  also  appear 
that  the  said  Henr^,  at  the  time  oi  his  death,  held  good  and  snfficient 
security  for  all  validly  subsisting  notes  and  obligations  of  said  David 
to  said  Henry.  The  plaintiff  further  alleged  that  the  defendant  Bid- 
well  had  no  property  which  could  be  come  at  to  be  attached  or  taken 
on  execution.  The  bill  prayed  for  discovery  for  answer  under  oath  to 
the  allegations  of  the  bill,  and  to  interrogatories  appended  for  general 
and  special  relief. 

The  defendants  demurred  to  the  bill.  At  the  hearing  before  a  single 
justice  the  demurrer  was  sustained,  and  the  case  was  reported  to  this 
court. 

S.  H.  Emery,  Jr.  and  K  W.  McClv/re,  for  plaintiflF.  W.  F.  &  W. 
S.  Slocurrij  for  defendants. 

C.  Allen,  J.  The.  remedy  which  the  statutes  furnish  to  a  creditor 
by  way  of  trustee  process  is  subject  to  the  express  statutory  limita- 
tion that  *'*'  the  answers  and  statements  sworn  to  by  a  trustee  shall  be 
considered  as  true,  in  deciding  how  far  he  is  chargeable,  but  either 
party  may  allege  and  prove  any  facts  not  stated  nor  denied  by  the 
trustee  that  may  be  material  in  deciding  that  question."  Pub.  Stat., 
chap.  183,  §  17;  First  National  Bank  of  Clinton  v.  Bright ^  126 
Mass.  535,  and  cases  cited ;  Nutter  v.  Framingham  d&  Lowell  fiaUr 
road,  131  id.  231. 

In  the  present  case  the  plaintiff  in  his  bill  sets  forth  that  the  trustee- 
in  his  answers  alleged  that  the  defendant  was  indebted  to  his  father's 
estate,  at  the  time  of  his  fether's  decease,  upon  four  notes  in  the  sum 
of  $6,410.71,  with  interest  thereon,  and  that  said  sum,  with  interest,, 
being  set  off  against  the  share  or  claim  of  the  defendant  as  heir  or  dis- 
tributee  of  the  estate  of  his  said  father,  will  exceed  his  distributive 
share  in  the  estate.  The  plaintiff  thereupon  proceeds  to  set  forth  in 
substance,  that  this  statement  of  the  trustee  was  not  true,  and  that  the 
defendant  did  not  owe  to  his  father's  estate  the  amounts  represented  by 
said  notes,  but  that  the  notes,  or  some  of  them,  were  made  without 
consideration  and  are  fraudulent  and  void.  The  plaintiff  thus  seeks  to 
contradict  the  answers  of  the  trustee,  which  cannot  be  done.  As  a  bill 
in  aid  of  the  trustee  process,  and  for  the  removal  of  an  obstruction  or 
impediment,  placed  by  the  trustee  in  the  creditor's  way,  it  cannot  be 
maintained.  If  the  plaintiff  can  show  that  the  trustee  has  answered 
falsely,  he  has  another  remedy  by  an  action  against  the  trustee  under 
section  20. 

Nor  can  the  bill  be  maintained  under  Pub.  Stat.,  chap.  151,  §  2,  cL 
11,  to  reach  and  apply  property,  which  cannot  be  come  at  to  be  attached. 
The  property  in  question  is  such  as  in  its  nature  can  be  come  at  to  be 
attached,  and  the  trustee  process  is  the  proper  remedy  for  that  purpose. 
Pub.  Stat.,  chap.  183,  §  22 ;  Wlieeler  v.  Bowert,  20  Pick.  563  ;  Boston 
Bank  v.  Minot,  3  Mete.  507 ;  Vantim  v.  Morse,  104  Mass.  275.  The 
plaintiff's  difficulty  is,  that  in  pursuing  this  appropriate  remedy,  he 


Digitized  by 


Google 


Mass.]  WOLOOTT  V,   WOLOOTT.  529 

eDCoanters  the  oath  of  the  trustee  upon  the  vital  point ;  but  this  does 
not  bring  his  case  within  Pub.  Stat.,  chap.  151,  §  2,  cl.  11,  which  stands 
and  must  be  construed  with  Pub.  Stat.,  chap.  183,  §§  17,  22,  already 
referred  to,  and  which  was  not  designed  to  enable  a  creditor  to  evade 
their  effect  by  resorting  to  another  form  of  remedy,  under  which  he 
could  contradict  the  oath  of  the  administrator. 

Nor  can  the  bill  be  maintained  as  a  bill  for  discovery.  It  is  brought 
for  relief  as  well  as  for  discovery,  and  not  being  maintainable  for  relief 
cannot  be  maintained  for  discovery.  Moreover,  in  such  a  case,  the 
Statute  of  1883,  chap.  223,  §  10,  is  explicit,  that  there  shall  be  no  dis- 
covery under  oath ;  and  besides,  if  a  discovery  were  obtained  of  facts, 
inconsistent  with  the  trustee's  answer,  it  would  not  be  available  to 
chai^  him  in  the  action. 

The  remedy  of  the  plaintiff  is  limited  by  the  statutory  provisions 
respecting  the  trustee  process.  Independently  of  his  attachment,  his 
only  right  to  inquire  m  a  court  of  equity,  for  his  own  sole  benefit, 
into  the  transactions  between  the  defendant  and  his  father,  is  that  con- 
ferred by  Pub.  Stat,  chap.  151,  §  2,  cl.  11,  and  his  case  does  not  come 
within  that  statute.  As  an  attaching  creditor  he  is  bound  by  the  trus- 
tee's answer. 

Bill  dismissed. 


WoLOOTT  V.  WoLOOTT. 

October  26,  1885. 

Pbobatb  Law  —  Decree  op  Ck)URT  —  Epfbct. 

A  decree  of  the  probate  court  admitting  to  probate  a  will,  is  final  and  conclu- 
sive, and  this  court,  as  a  court  of  equity,  has  no  jurisdiction  to  reverse  or  annul 
the  same. 

Bill  in  equity,  brought  by  the  petitioner,  a  son  and  one  of  the  heirs 
at  law  of  Allen  Wolcott,  praying  that  the  decree  of  the  probate  court 
for  the  county  of  Hampden,  approving  and  allowing  the  last  will  and 
testament  of  said  Allen  Wolcott ,  ana  the  appointment  of  Hilas  O. 
Wolcott,  as  administrator  with  the  will  annexed  of  said  estate  of  said 
Allen  Wolcott,  may  be  revoked,  annulled  and  made  void.  The  will 
was  admitted  to  probate  by  the  probate  court  on  April  15,  1865.  An 
appeal  was  taken  to  this  court,  and  at  the  April  term  of  this  court, 
1866,  said  decree  of  said  probate  court  was  affirmed  and  the  case  was 
remitted  to  the  probate  court  for  further  proceedings.  The  bill  was 
brought  Mardi  8,  1882.  The  defendants  demurred  to  the  bill  for  the 
reasons  that  all  the  matters  alleged  in  the  bill  had  been  determined  and 
finally  adjudicated  by  this  court ;  that  the  decree  of  the  probate  court 
had  remamed  undisturbed  and  unrevoked  for  so  long  a  time,  and  that  the 
petitioner  had  been  guilty  of  negligence  in  bringing  his  bill  so  long  after 
the  probate  of  the  will.  The  court  sustained  the  demurrer  and  the 
petitioner  appealed. 

P  S.  Casey ^  for  petitioner.     E.  R.  Lathrcp^  for  defendants. 

Morton,  Oh.  J.  A  decree  of  the  probate  court,  admitting  to  probate 
a  will,  is  final  and  conclusive  upon  all  the  world,  until  revoked  by  the 
court  by  which  it  was  proved.  It  is  in  the  nature  of  a  judgment  in 
Vol.  n— 67 
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rem.  It  cannot  be  revised  by  writ  of  error  or  certiorari^  and  it  cannot 
be  set  aside  in  equity  for  fraud.  Water%  v.  Stickney^  12  Allen,  1,  and 
cases  cited.  This  court,  sitting  as  a  court  of  equity,  has  no  jurisdiction 
to  reverse  and  annul  a  decree  of  the  probate  court  duly  proved,  approv- 
ing and  allowing  a  will. 

Jiill  dismissed.  

CoMiNS  v.  The  Turners'  Falls  Company. 

October  28,  1885. 

Practice  —  Hearing  op  Exception. 

Exceptions  taken  in  a  case  pendinfj^  in  the  superior  court  cannot  be  entered  and 
heard  in  this  coart  until  the  case  has  been  finally  disposed  in  the  court  below. 

Complaint  for  flowage  under  Pub.  Stat.,  chap.  190.  At  the  trial  in 
the  superior  court  the  plaintiff  offered  evidence  tending  to  show  that 
his  lands,  mentioned  in  the  complaint,  had  been  flowed  by  water  since 
the  latter  part  of  1881  and  the  year  1882,  tp  a  higher  point  than  before 
those  dates,  since  the  spring  of  1867,  doing  injury  tliereto ;  and  that 
the  dam  as  raised  by  the  respondents,  as  hereinafter  stated  and  appears, 
caused  such  flowage.  It  further  appeared  in  evidence  that  the 
respondents,  commencing  in  August,  1880,  and  finishing  the  work  in 
August  and  September,  1882,  raised  seven  inches  higher,  m  its  effective 
height,  the  dam  which  had  been  erected  in  1866  and  1867,  and  had, 
after  that  time,  been  maintained  by  them,  at  the  same  height,  down  to 
the  time  of  the  raisina:  aforesaid. 

It  appeared  in  evidence  that  the  defendant  had  maintained  a  dam 
across  the  Connecticut  river  for  about  ninety  years ;  that  the  dam 
erected  by  the  defendants,  in  1866  and  1867,  was  near,  but  not  on  the 
exact  site  of  the  former  one ;  that  said  former  dam,  at  the  time  the 
erection  of  the  new  one,  in  1866  and  1867,  was  commenced,  was  out  of 
repair  and  uneven  upon  the  top,  and  had  not  been  much  used  since 
1854. 

The  defendant  offered  evidence  tending  to  show  that  the  dam  built 
in  1866  and  1867  was  constructed  at  a  lower  height  than  was  the  said 
former  dam  ;  that  the  dam  of  1866  and  1867,  as  it  existed  on  the  date 
and  filing  of  the  complaint,  and  since  that  time,  was  not  higher  in  its 
eflective  height,  if  as  high,  as  was  said  former  dam. 

The  defendant  admitted  that  the  dam,  at  the  date  and  filing  of  the 
complaint,  and  ever  since,  was  higher  in  its  effective  height  tnan  said 
dam  of  1866  and  1867,  and  that,  by  reason  of  the  raising  thereof  afore- 
said, the  lands  of  the  plaintiff  had  been  fiowed  more  than  they  were 
subsequent  to  1867  and  prior  to  1881  and  18^2. 

The  court  ruled  that  it  the  dam,  as  built  and  maintained  in  and  after 
1866  and  1867,  was  effectively  raised  by  the  defendants  in  1881  and 
1882  and  thereby  fiowed  the  plaintiff's  land,  doing  damage,  it  preseiits 
a  case  under  the  mill  acts  and  excluded  the  evidence  offered  by  the 
defendant,  as  not  tending  to  show  a  substantive  defense  to  the 
complaint. 

The  jurv  found  for  the  complainant,  and  in  answer  to  a  question  put 
them  by  tne  court,  found  that  the  effective  height  of  the  dam,  as  built 
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in  1866  and  1867  and  maintained  in  1881,  was  increased  by  the 
defendant  seven  inches  in  1882. 

The  defendant  alleged  exceptions  to  the  ruling  of  the  court  and  the 
exclusion  of  evidence. 

Conant  db  Conanty  for  plaintiff.     A.  De  Wolfy  for  defendant. 

Morton,  Ch.  J.  It  is  the  rule,  settled  bj  numerous  decisions,  that 
exceptions  taken  in  cases  pending  in  the  superior  court  cannot  be 
entered  and  heard  in  this  court  until  the  case  has  been  finally  disposed 
of,  or  is  ripe  for  judgment  in  the  court  below.  Interlocutory  judgments 
or  rulings  cannot  be  heard  until  after  a  final  disposition  of  tbe  case  in  the 
superior  court.  Boyce  v.  WheeUry  133  Mass.  554 ;  Crompton  Carpet 
Co.  V.  Worcester^  119  id.  375.  This  rule  applies  to  the  case  before  us. 
Marshall  v.  MerriMy  13  Allen,  274. 

Exceptions  dismissed. 


NEW  JERSEY  COURT  OF  CHANCERY. 


Park  v.  Grant  Looomottvb  Works. 

October,   1885. 

Corporation  —  Powers  of  Directors — Good  Faith  —  "Net  Profits." 

When  the  power  of  the  directors  of  a  corporation  is  unrestrained,  either  by 
law  or  contract,  they  may  make  any  dispouition  of  the  profits  of  its  business 
which  they  deem  judicious.  If,  however,  the  directors  of  a  corporation  accept 
office  under  a  contract  reflating  the  disposition  of  the  profits  of  its  business, 
they  must,  in  that  case,  dispose  of  them  as  the  contract  directs. 

The  directors  of  a  corporation  have  power  to  make  any  contract  which  may  be 
necessary  or  fit  and  proper  to  enable  the  corporation  to  accomplish  the  purposes 
of  its  creation. 

The  question  of  the  expediency  of  making  any  particular  contract  which  is 
within  the  power  of  the  corporation  is  committed  to  the  judgment  of  its  manag- 
ers, and  so  long  as  they  act  in  good  faith,  with  honest  motives  and  for  honest 
ends,  their  acts  are  valid  and  conclude  the  corporation. 

The  words  "  net  profits  "  mean  what  shall  remain  as  the  clear  gains  of  any  busi- 
ness venture  after  deducting  the  capital  invested  in  the  business,  the  expenses 
incurred  in  its  conduct,  and  the  losses  sustained  in  its  prosecution. 

On  final  hearing  on  bill  and  answer  and  proofs  taken  in  open  court 
John  R.  Emery y  for  complainants.     George  H.  Forater  and  Benja- 
min WUliameony  for  defendants. 

Van  Fleet,  V.  C.  This  suit  is  brought  by  the  complainants  as  stock- 
holders of  the  Grant  Locomotive  Works,  to  compel  the  payment  of  a 
further  or  greater  dividend  than  that  which  the  directors  of  the  cor- 
poration have  declared.  The  complainants  sue  not  only  for  themselves, 
out  for  all  other  stockholders  standing  in  the  same  right  that  they  do. 

In  February,  1875,  a  suit  was  commenced  in  this  court  against  the 
Grant  Locomotive  Works,  to  wind  it  up  as  an  insolvent  corporation.  A 
receiver  was  appointed  and  the  corporation  enjoined  from  exercising 
any  of  its  powers.  Tlie  debts  of  the  corporation  at  that  time  far  ex- 
-ceeded  in  amount  the  value  of  its  assets.     There  can  be  no  doubt  that 
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it  was  hopelessly  insolvent.  Some  of  its  creditors  were  secured  by 
mortgage,  and  others  were  merely  simple  contract  creditors.  In  June, 
1875,  an  agreement,  in  writing,  was  made  by  all  persons  having  an 
interest  in  the  corporation,  either  as  creditors  or  stockholders,  the  design 
of  which  was  to  restore  to  the  corporation  the  property  then  in  the 
hands  of  the  receiver,  in  order  that  it  might  be  enabled  to  resume  its 
business.  The  agreement  provides,  first,  for  the  clearing  of  the  prop- 
erty of  the  corporation  from  incumbrances  by  the  cancellation  of  the 
mortgages  thereon  ;  and  secondly,  that  its  creditors,  both  secured  and 
unsecured,  shall  receive  stock  in  payment  for  their  debts.  No  new 
stock  was  to  be  issued,  but  the  stock  already  issued  and  then  held  by 
the  stockholders  of  the  corporation  was  to  be  assigned  to  the  creditors, 
subject  to  a  condition  which  will  hereafter  appear.  The  stock  thus  to 
be  assigned  consisted  of  three  thousand  shares  of  $100  each,  making  a 
total  of  $300,000.  The  fourth  and  fifth  paragraphs  of  the  agreement 
were  intended  to  define  the  right  of  the  general  or  unsecured  creditors 
after  they  became  stockholders,  and  the  questions  now  in  dispute  grow 
mainly  out  of  their  provisions.     The  following  is  their  language : 

^^  Fourth,  That  each  certificate  of  stock  assigned  to  each  general 
creditor  shall  be  stamped  on  its  face.  This  certificate  of  stock  is  held 
as  security  for  the  payment  of  $  ,  without  interest ;  and  ia 

to  be  assigned  to  David  B.  Grant  on  the  payment  of  the  above  amount. 
All  dividends  paid  on  this  stock  shall  be  credited  to  account  of  such 
payment  and  indorsed  thereon." 

"  Fifth.  That  all  the  net  profits  of  the  company,  after  the  payment 
of  taxes,  insurance,  and  the  necessary  amount  for  the  proper  mainte- 
nance of  the  property  of  the  company  in  its  present  condition  and 
capacity,  shall  be  divided  annually  among  the  stockholders." 

This  agreement  was  subsequently  brought  to  the  attention  of  the 
court  by  petition,  and  the  court,  on  the  application  of  all  parties  in 
interest,  by  decree,  on  the  14th  day  of  June,  1875,  directed  the  receiver 
to  surrender  to  the  corporation  the  property  in  his  possession,  that  the 
franchises  and  privileges  of  the  corporation  be  restored  to  it,  and  that 
the  receiver  be  discharged  from  further  duty  under  the  order  appoint- 
ing him.  This  decree  was  carried  into  effect.  The  corporation  took 
possession  of  the  property  and  resumed  its  powers,  and  on  the  1st  of 
July,  1875,  commenced  business  again.  The  complainant's  debts  against 
the  corporation  slightly  exceeded  $59,000,  and  they  received  as  the 
quota  of  stock  to  which  they  were  entitled  under  tfie  agreement,  two 
hundred  and  three  shares.  The  assets  of  the  corporation  were  worth, 
on  the  Ist  day  of  July,  1875,  according  to  a  valuation  then  made  by 
its  officers,  $600,000,  divided  as  follows : 

"Real  estate $30,  000  00 

Buildings 110,  OOQ  00 

Machinery 160,  000  00 

Merchandise 225,  000  00 

Debts  due 75,  000  00 
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The  fairness  of  this  valuation  seems  to  have  been  assented  to  by  all 
parties.  This  is  made  manifest  by  the  fact,  that  a  valuation  of  the 
property  of  the  corporation  is,  by  the  agreement,  made  the  standard 
by  which  the.net  profits  were  to  be  ascertained.  The  agreement,  it 
will  be  remembered,  provides  that  all  the  net  profits  after  tne  payment 
of  taxes  and  insurance  "and  the  necessary  amount  for  the  proper 
maintenance  of  the  property  of  the  company,  in  its  present  condition  and 
capacity  "  shall  be  divided  annually.  It  is  obvious  that  it  would  be  im- 
possible to  ascertain  with  certainty  what  the  net  gains  of  any  business 
were,  at  anv  time  during  its  progress,  where  the  thing  put  in  as  capital 
consisted  of  merchandise,  or  something  else  than  money,  unless  the  money 
value  of  the  thing  constituted  as  capital,  was  fixed  definitely  at  the  very 
outset  of  the  business.  In  view  of  the  provisions  of  the  agreement,  I 
regard  it  as  entirely  clear,  that  the  valuation  made  by  the  oflBcers  was 
made  for  the  purpose  of  fixing  definitely  and  unalterably  the  amount  of 
the  capital  of  the  corporation.  There  is  no  dispute  that  their  valuation 
was  just  and  fair.  The  net  profits  must,  therefore,  be  calculated  on 
the  basis  or  by  the  standard  thus  prescribed. 

No  division  of  net  profits  was  made  until  February  12,  1883.  On 
that  day  the  directors  declared  a  dividend  of  twelve  per  cent.  The  sum 
thus  distributed,  in  its  aggregate,  amounted  to  $104,714.  The  direct- 
ors, about  the  1st  of  January,  1883,  caused  a  balance  sheet  to  be  made 
up  showing  the  financial  condition  of  the  corporation  on  the  3l8t  day 
of  December,  1882,  and  sent  copies  of  it  to  the  stockholders.  Accord- 
ing to  this  statement  the  net  profits  realized  up  to  December  31,  1882, 
exceeded  by  nearly  two-thirds,  the  sum  which  the  directors  ordered  to 
be  distributed  in  dividends  on  the  12th  of  February,  1883.  The  net 
profits  shown  on  the  face  of  this  statement  or  balance  sheet  are  a  little 
over  $260,000,  but  the  complainants  contend  that  they  are  in  truth 
$50,000  more,  and  that  their  actual  amount  is  $310,000.  The  value  of 
the  assets  of  the  corporation,  .as  given  in  this  statement  or  balance 
sheet,  is  $50, 100  less  than  the  sura  at  which  they  were  estimated  by 
the  oflBcers  of  the  corporation  on  the  1st  of  July,  1875,  and  thus  the 
net  profits  are  made  just  $50,100  less  than  they  would  have  been  if  the 
assets  had  been  put  down  at  the  same  valuation  that  they  were  given 
on  the  1st  of  July,  1875.  The  change  was  made  in  this  way ;  the  value 
of  the  buildings  and  machinery  was  reduced,  the  buildings  $22,000, 
and  the  machinery  $32,000 ;  total,  $54,000,  and  the  value  of  the  real 
estate  was  increased  $39,000,  making  the  difference  $50,100. 

The  complainants  insist  that  this  reduction  was  wrongful  as  to  the 
stockholders,  and  that  the  court  should,  on  the  facts  before  it,  declare 
that  the  amount  of  the  net  profits  divisible  under  the  agreement,  in  the 
year  1883,  was  $310,000.  The  decision  of  this  question  must  be  con- 
trolled by  the  contract.  The  subject  is  one  that  it  was  competent  for 
the  parties  to  regulate  by  contract.  The  contract  unquestionably  imposes 
very  important  limitations  upon  the  power  of  the  directoi*s. 

in  cases  where  the  power  of  the  directors  of  a  corporation  is  with- 
out limitation  and  free  from  restraint,  they  are  at  liberty  to  exercise  a 
very  liberal  discretion  as  to  what  disposition  shall  be  made  of  the 
^ins  of  the  business  of  the  corporation.     Their  power  over  them  is 
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absolnte  so  long  as  they  act  in  the  exercise  of  an  honest  judgment. 
They  may  reserve  of  them,  whatever  their  judgment  approves  as  neces- 
sary or  judicious  for  repaii*8  and  improvements  and  to  meet  contingen- 
cies both  present  and  prospective.  And  their  determination  in  respect 
to  these  matters,  if  made  in  good  faith  and  for  honest  ends,  though  the 
result  may  show  that  it  was  mjudicious,  is  final  and  not  subject  to  judi- 
cial revision.  But  the  directors  of  this  corporation  have  no  such  power. 
The  contract  takes  it  from  tliem.  The  disposition  of  the  net  profits  is 
not  to  be  governed  by  the  discretion  or  judgment  of  the  directors,  but 
by  the  mle  prescribed  by  the  contract.  The  contract  prescribes  the 
standard  by  which  the  rights  of  tlie  stockholders  to  tlie  profits  are  to  be 
measured,  and  the  directors  in  disposing  of  them  have  no  right  of  judg- 
ment, but  must  perform  their  contract  obligations.  The  purposes  to- 
which  the  net  profits  must  be  applied  are  limited  and  defined  by  the  con- 
tract ;  they  are  to  be  used  to  pay  taxes  and  insurance,  and  to  keep  the 
works  of  the  corporation  in  tiie  condition,  and  up  to  the  capacity  they 
had  on  the  Ist  of  July,  1S75,  and  the  balance  must  be  distributed  to 
the  stockholders.  The  obligation  created  by  the  contract  in  this  respect 
is  plain  and  imperative.  The  directors  have  no  power  and  no  right  to 
apply  them  to  any  other  purpose,  and  if  they  should  do  so,  they  would 
violate  their  contract.  No  part  of  them  can  be  reserved  to  be  employed 
as  a  working  capital.  The  stockholders  have  already  contributed  all 
the  means  for  that  purpose  that  their  obligation  requires  them  to  furnish. 
The  $50,100  in  question  were  not  reserved  to  be  expended  in  repairs 
and  improvements,  in  order  to  put  the  works  of  the  corporation  in  the 
condition  and  bring  them  Up  to  the  capacity  they  had  in  July,  1875. 
Had  the  directors  set  apart  a  fund  out  or  the  net  profits,  to  be  used  for 
those  purposes,  it  is  quite  evident,  I  think,  that  their  action,  in  that  re- 
gard, would  have  been  within  the  fair  scope  of  their  power.  The 
amount  necessary  to  be  expended,  in  any  year,  for  such  purposes,  I  sup- 
pose, can  never  be  fixed  in  advance  with  any  thing  like  certainty  or 
precision,  and  the  contract  should,  therefore,  be  construed  as  havings 
submitted  the  decision  of  that  question,  to  a  very  large  extent,  to  the 
discretion  of  the  directors.  It  may  not  be  entirely  accurate  to  say  that 
any  action  taken  by  the  directors  on  this  subject,  in  good  faith,  would 
conclude  the  stockholders  and  wholly  exclude  judicial  inquiry  as  to 
whether  or  not  their  action  had  violated  the  contract,  yet  this  I  think 
may  be  safely  said,  that  if  a  court  should  be  called  upon  to  review  the- 
action  of  the  directors  in  that  regard,  it  would  be  bound,  in  deciding 
the  question  whether  the  contract  had  been  violated  or  not,  to  adopt  the 
same  standard  of  judgment  as  that  which  should  have  governed  the 
action  of  the  directors,  and  not  to  adjudge  that  the  contract  had  been 
violated  unless  it  was  made  clearly  to  appear  that  the  stockholders  had 
been  deprived  of  some  right  plainly  secured  to  them  by  the  contract. 

There  is  nothing,  however,  in  the  action  of  the  directors  which  gives 
either  pledge  or  indication  that  the  $50,100  will  be  appropriate  for 
purposes  authorized  by  the  contract.  The  book  of  minutes  of  the  cor- 
poration contains  no  record  of  their  action.  All  they  have  done  is 
mark  down  the  value  of  the  buildings  and  machinery.  This  was  done, 
they  say,  because  they  believed  that  seven  ydars'  wear  and  tear  had  de- 
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predated  them  to  the  extent  that  their  value  was  rednced,  but  the 
proofs  show  tliat  during  that  period  nearly  $100,000  had  been  expended 
in  their  maintenance.  It  is  manifest,  1  think,  that  the  stockholders 
have  a  right,  under  the  agreement,  to  have  this  matter  dealt  with  in  a 
manner  very  different  from  that  in  which  it  would  appear  it  has  been 
dealt  with.  If  the  buildings  or  machinery  are  out  of  repair  or  need  to 
be  renewed,  so  that  some  part  of  the  net  profits  must  be  expended  to 
put  the  works  of  the  corporation  in  the  condition  and  to  raise  them  to 
the  capacity  thev  had  in  1875,  the  stockholders  have  a  right  to  have 
the  judgment  or  the  directors  as  to  how  much  shall  be  expended  for 
each  of  those  purposes,  and  if  net  protits  are  reserved,  they  also  have 
a  right  to  know  for  what  purpose  they  are  reserved,  in  order  that,  if 
the  purpose  is  one  not  authorized  by  the  contract,  they  may  chal- 
lenge the  action  of  the  directors,  afid,  if  it  is,  that  they  may  know  how 
the  net  profits  have  been  disposed  of.  Although  there  is  no  express 
-  provision  of  the  contract  so  declaring,  yet,  I  think,  when  the  contract 
is  examined,  with  a  view  of  ascertaining  what  were  the  principal  ob- 
jects of  the  parties,  there  can  be  little  doubt  that  one  of  them  was  that 
the  works  of  the  corporation  should  be  constantly  kept  up  to  the 
capacity  they  had  in  July,  1875.  On  that  part  of  the  contract  being 
fully  performed,  rested  the  main  hope  that  either  its  present  or  ulti- 
mate purpose  would  be  accomplished.  And  I  regard  it  as  entirely  clear 
that  the  stockholders  have  a  right  to  have  that  part  of  the  contract 
faithfully  kept.  On  the  case  as  it  now  stands,  the  complainants  are,  in 
my  judgment,  entitled  to  a  declaration  that  the  amount  of  net  profits, 
shown  by  the  balance  sheet  of  December  31,  1882,  was  $310,000,  and 
that  the  reduction  made  in  the  valuation  of  the  buildings  and  machinery 
was  enormous. 

The  remaining  and  more  important  question  is,  were  the  stockhold- 
ers entitled,  under  the  contract,  to  a  larger  dividend  in  1883,  than  that 
which  the  directors  declared?  They  distributed  nearly  $105,000.  This 
left  of  the  $310,000  nearly  $205,000.  If  this  balance  consisted  of 
money  or  of  securities  which  could  easily  and  readily  be  converted 
without  loss,  there  can  be  no  doubt  that  the  directors  were  bound  by 
the  contract  to  divide  it.  The  proofs  show  that,  on  December  31, 
1882,  the  corporation  held  railroad  securities,  consisting  of  notes  and 
bonds,  which  had  been  taken  in  payment  for  locomotives,  for  a  little 
over  $212,000.     They  had  been  taken  at  par. 

These  were,  of  course,  included  in  the  statement  of  December  31, 
1882,  and  represented  in  part  the  sum  shown  in  that  statement  to  be 
net  profits.  None  of  them  were  then  due,  and  none  became  due  until 
February  10, 1883.  After  that  date,  portions  of  some  of  them  fell  due 
every  month,  and  portions  of  others  every  quarter.  The  one  having 
the  longest  period  to  run  will  not  mature  until  January  1,  1888.  The 
securities  were  not  sold  at  the  New  York  Stock  Exchange,  and  had 
no  market  value.  The  proof  is,  that  they  were  absolutely  unsalable. 
They  were  taken,  as  already  stated,  in  payment  for  locomotives.  The 
corporation  was  created  for  the  purpose  of  manufacturing  and  selling 
locomotive  engines  and  other  macninery.  The  contract  under  whicn 
the  corporation  resumed  business,  imposes  no  limitation  upon  the  power 
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of  the  directors  to  make  contracts  in  carrying  on  its  basiness.  Their 
authority,  in  that  respect,  is  full  and  complete.  They  are  competent 
to  make  any  contract  which  may  be  necessary  or  fit  and  proper  to 
enable  the  corporation  to  accomplish  the  purposes  of  its  creation.  Ang. 
&  A.  Corp.,  §  256 ;  Field  Corp.,  §  246.  The  question  of  the  expe- 
diency of  making  a  contract,  which  is  within  the  capacity  of  the 
corporation,  is  committed  absolutely  to  the  judgment  of  its  managers, 
by  whom  alone  it  can  act,  and  so  long  as  they  keep  within  the  power 
conferred  upon  the  corporation,  and  act  in  good  faith,  with  honest 
motives  and  for  honest  ends,  their  contracts  are  valid  and  conclude  the 
proprietors  of  the  corporation.  Elkins  v.  Camden^  eic.y  Ji.  H.  Co.<, 
36  N.  J.  Eq.  241.  It  would  seem,  therefore,  to  be  entirely  clear  that 
the  directors,  in  accepting  these  securities  in  payment  for  focomotives, 
did  nothing  which  was  not  clearly 'Within  the  power  committed  to  them. 
The  tnie  state  of  the  case  then  would  seem  to  be  this,  profits  have 
been  made,  provided  the  security  which  the  directors  have  rightfully 
taken,  in  the  proper  prosecution  of  the  business  of  the  corporation,  are 
paid,  or  can  be  collected,  but  not  otherwise.  If  it  should  turn  out  that 
part  of  the  securities  can  be  collected,  and  part  cannot,  or  cannot  other- 
wise be  converted,  the  part  not  paid  or  converted  will,  in  no  sense,  be 
entitled  to  be  regarded  as  profits. 

The  words  "  net  profits  "  define  themselves.  They  mean  what  shaD 
remain,  as  the  clean  gain  of  any  business  venture,  after  deducting  the 
capital  invested  in  the  business,  the  expenses  incurred  in  its  condnct 
and  the  losses  sustained  in  its  prosecution.  If,  as  in  this  case,  merchan- 
dise is  sold  and  securities,  payable  at  a  future  day,  are  taken  in  pay- 
ment, it  is  entirely  proper,  nay,  if  accuracy  is  desired,  it  is  indispensa- 
ble that,  in  making  a  statement  of  the  condition  of  the  business,  the 
securities  should  be  put  down  as  part  of  its  assets,  and  they  must,  as  a 
general  rule,  if  the  statement  shows  that  profits  have  been  made,  rep- 
resent the  profits,  either  wholly  or  in  part.  And  if  subsequently,  m 
attempting  to  collect  them,  losses  are  sustained,  or  expenses  incurred, 
the  sum  shown  as  profits  will  bo  reduced  first  to  the  extent  of  such  loss 
or  expense.  Now  the  agreement  in  this  case  requires  that  the  net 
profits  shall  be  distributed  annually  to  the  stockholders,  but  it  is 
quite  obvious,  I  think,  that  what  the  parties  meant  by  the  words 
"net  profits,"  as  here  used,  was  not  the  whole  sum  appearing  as  net 
profits  on  any  annual  statement,  if  such  sum  represented  securities 
taken  by  the  corporation,  in  the  ordinary  course  of  its  business, 
which  were  not  yet  duo,  and  which  could  not  be  converted,  except 
at  a  price  much  less  than  that  which  the  corporation  had  given  for 
them,  but  what  they  meant  was,  net  gains  which  had  been  actually 
realized,  or  which  could  be  quickly  realized  without  loss  by  a  sale  of 
the  assets  representing  profits.  Two  f nndamentol  objects  are  apparent 
on  the  face  of  the  contract.  They  are :  first,  that  the  creditors  who 
hold  the  stock  of  the  corporation  as  security  for  their  debts  shall  be 
paid  out  of  the  net  profits  of  its  business ;  and  second,  that  the  persons 
who  assigned  their  stock  as  security  for  the  debts  of  the  corporation 
shall,  as  soon  as  the  debts  are  paid,  have  their  stock  returned  to  them. 
The  directors  are  bound,  in  conducting  the  business  of  the  corporation 
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to  have  regard  to  lx)th  of  these  objects,  and,  if  possible,  so  to  manage 
its  affairs  that  both  may  be  ultimately  accomplished.  If  the  directors 
were  to  attempt  to  sell  the  securities  of  the  corporation,  which  they 
had  taken  at  par,  and  which  were  maturing  at  sliort  dates  and  at  fre- 
quent intervals  at  merely  nominal  prices  or  at  prices  far  below  their 
face  value,  they  would  attempt  to  do  what,  in  my  judgment,  would 
constitute  a  flagrant  breach  oi  duty  against  both  classes  of  cestui  qtie 
tnrmts^  both  those  who  have  the  present  interest  and  those  who  have  a 

Erospect  of  having  an  ultimate  interest.  To  divide  the  securities  in 
ind  is  an  impossibility.  The  only  other  method  open,  then,  is  by  a 
sale  of  them,  and  that,  according  to  the  proofs,  is  also  an  impossibility, 
or  if  not,  it  can  only  be  effected  at  a  loss  which  would  be  ruinous  to  all 
concerned.  My  conclusion  is  that  the  complainants  were  not  entitled 
to  a  greater  dividend  in  1883  than  that  which  the  directors  declared. 


EXEOTTTOBS  OF  HoDOE  V.  AmEBMAK. 
October,  1885. 

NcncB — CJoNSTRUcnvE — Possession  as  —  Unrecorded  Title. 

Without  proof  of  notice,  either  actual  or  constructive,  an  unregistered  title 
is  void  and  of  no  effect  against  a  subsequent  judgment  creditor  of  its  grantor. 

The  burden  of  proving  notice  in  such  a  case  rests  on  the  holder  of  the 
unregistered  title. 

Constructive  notice  of  an  unregistered  title  is  just  as  effectual  as  actual 
notice. 

Possession,  if  open,  notorious,  exclusive  and  unequivocal,  will  constitute 
notice,  and  such  possession  maj  exist  without  actual  residence  on  the  land.* 

It  is  not  necessary,  in  order  to  prove  notice,  to  show  that  the  person  to  be 
affected  by  the  notice  knew  of  the  possession  of  the  other.  If  the  possession  of 
the  other  is  of  a  character  to  constitute  notice,  then  notice  is  a  legal  deduction 
from  the  fact  of  possession. 

On  final  hearing  on  bill  and  answer  and  proofs  taken  before  a 
master. 

R.  F.  Lindabury^  for  complainant.    John  Schomp^  for  defendants. 

Van  Fleet,  V.  C.  The  decision  of  this  case  turns  on  a  question  of 
notice.  On  the  21st  day  of  March,  1871,  Daniel  Polhemus  conveyed 
fourteen  and  fifty-five  one  hundredths  acres  of  meadow  land,  lying 
near  the  Raritan  river,  between  Bound  Brook  and  Somerville,  to 
James  Hodge.  The  purchase-money,  $2,182.50,  was  paid  and  the 
deed  delivered  near  the  date  of  the  deed.  Mr.  Hodge  took  possession 
at  once.  At  the  date  of  the  conveyance,  the  land  was  inclosed  by  a 
post  and  rail  fence  and  by  a  hedge,  and  has  been  kept  so  inclosed  ever 
since.  The  chief  value  of  the  land  consisted  in  the  hay  and  pasture 
it  produced,  and  it  was  used  by  Mr.  Hodge  up  to  the  time  of  his  death, 

*In  Story  v.  Black  (Sup.  Ct.  Mont.),  1  Pac.  Rep.  1,  it  was  Tield  that  possession  of 
land  by  parties  at  the  time  of  the  levj  of  an  attachment  is  notice  of  their  rights  and 
-equities  in  the  premises  to  a  purchaser  at  a  sale  under  such  levy,  and  he  takes  the 
property  subject  to  all  the  rights  and  equities  which  are  capable  of  being  enforced 
by  them  against  the  judgment  debtor.  cSting  Hughes  v.  CT.  A,  4  Wall.  232  ;  McKin- 
ne  V.  FerrUl,  15  Ohio  St.  168 ;  Landes  v.  Brant,  10  How.  (U.  S.)  848;  Jonea  v.  Mark$, 
47  Cal.  242;  Ray  v.  Birdseye,  5  Denio,  626.     See,  also,  45  Rep.  184,  note. 
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and  has  been  used  by  his  representatives  since  for  growing  hay  and 
pasture.  Since  Mr.  Hodge's  purchase,  it  has  not  been  used  for  any 
other  purpose.  Mr.  Ilodgo  died  testate  in  March,  1882,  and  his  will 
was  admitted  to  probate  in  the  following  April.  The  defendants,. 
John  and  Gilbert  S.  Amerman,  recovered  a  judgmont  in  the  supreme 
court  of  this  State  against  Daniel  Polhemus  on  the  10th  of  February, 
1883,  for  over  $300,  and  under  an  execution  issued  on  their  judgment 
on  the  5th  of  January,  1881-,  caused  the  land  in  question  to  be  levied 
on  and  advertised  for  sale.  Mr.  Hodge  neglected  to  have  his  deed 
recorded.  It  was  not  recorded  until  December  18, 1883,  more  than  ten 
months  after  the  defendants  recovered  their  judgment.  The  com- 
plainants, as  representatives  and  devisees  of  Mr.  Iiodge,  have  filed  a 
bill  asking  that  tlie  defendants  be  perpetually  enjoined  from  enforcing 
their  judgment  against  the  land  in  question,  on  the  ground  that  the 
defendants,  at  the  time  they  recovered  their  judgment,  had  both  actual 
and  constructive  notice  of  the  unregistered  title. 

Unless  the  complainants  have  established  the  fact  of  notice  to  the 
satisfaction  of  the  court,  it  is  entirely  clear  that  they  are  not  entitled  to 
relief,  for  the  statute  in  force  at  the  time  the  unregistered  deed  was 
executed,  expressly  declares  that  every  deed  of  lands  shall  be  void  and 
of  no  effect  against  a  subsequent  judgment  creditor,  or  bona  fide  pur- 
chaser or  mortgagee  for  a  valuable  considemtion,  not  having  notice 
thereof,  unless  it  sliall  be  recorded  within  fifteen  days  after  its  delivery. 
Rev.  155,  §  11:.  Looking  at  the  case  in  the  light  of  the  documentary 
evidence  alone,  it  is  clear  that  the  complainants'  title  is  without  the  * 
least  legal  force  against  the  defendants'  judgment,  and  it  is  equally  clear 
that  tlie  only  means  by  which  they  can  make  their  title  valid  against 
the  defendants'  judgment,  is  by  showing  that  the  defendants  had  notice 
of  their  title  at  the  time  they  recovered  their  judgment.  Such  notice 
may  be  either  actual  or  constructive,  but  the  burden  of  provhig  it  is 
on  the  complainants.  They  must  prove  notice  or  the  court  must 
adjudge  their  title  void,  for  such  is  the  condition  in  which  the  statute 
places  it.  Without  proof  of  notice,  an  unregistered  title,  by  the  plain 
words  of  the  statute,  is  void  and  of  no  effect  against  a  subsequent  judg- 
ment creditor  of  its  grantor. 

As  already  stated,  the  complainants  put  their  right  to  relief  upon 
both  actual  and  constructive  notice.  The  proof  in  support  of  actual 
notice  comes  from  the  mouth  of  one  of  their  own  number.  The  wit- 
ness is  Mrs.  Henrietta  Polhemus.  She  is  a  daughter  of  the  testator, 
and  the  wife  of  the  only  son  of  the  judgment  debtor.  She  testifies 
that  John  Amerman,  one  of  the  plaintiffs  in  the  judgment  at  law, 
inquired  of  her  some  time  after  her  father's  death,  whether  he  owned 
any  other  real  estate  than  a  farm  which  he  mentioned,  and  that  she 
replied,  "yes,  that  he  also  owned  a  piece  of  low  land,  which  he  had 
purchased  of  her  father-in-law,  and  which  lay  adjacent  to  the  island 
farm."  She  says  that  he  also  inquired  how  many  acres  the  tract  con- 
tained, and  how  much  her  father  had  paid  for  it,  and  that  she  replied 
she  did  not  know.  She  further  says,  that  this  conversation  was 
substantially  repeated  at  a  subsequent  time.  Mr.  Amerman,  on  the 
contrary,  says,  that  no  such  conversation  ever  occurred,  and  that  the 
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first  information  he  ever  received  from  anybody,  that  the  title  to  the 
land  in  question  had  been  conveyed  to  Mr.  Hodge,  he  received  from 
his  counsel,  at  a  date  some  months  subsequent  to  the  recovery  of  his 
judgment.  His  denial  puts  the  evidence  on  this  point  in  a  state  of 
equipoise.  It  is  certain  that  both  witnesses  cannot  tell  the  truth,  but 
with  the  means  at  my  command,  it  is  impossible  for  me  to  say  with 
any  thing  like  the  certainty  which  should  characterize  a  judicial  con- 
viction, which  speaks  the  truth  and  which  does  not.  The  conflict  in 
the  evidence  might  be  reconciled,  and  the  testimony  of  Mrs.  Polhemu* 
accepted  as  trustworthy,  were  it  possible  to  find  in  the  evidence  suffic- 
ient proof  to  justify  the  belief  that  her  recollection  was  more  perfect 
and  vivid  than  that  of  Mr.  Amerman,  and  that  she,  therefore,  testified 
to  that  which  she  distinctly  remembered,  while  he  testified  from  an 
empty  or  faded  memory,  and  affirmed  that  no  such  conversations  took 
place,  merely  because  he  had  lost  all  recollection  of  them.  But  the 
proofs  will  not  justify  such  a  belief.  Mrs.  Polhemus'  memory  appears 
to  bo  quite  faulty  and  imperfect.  She  thinks  that  she  remembers  the 
conversations  distinctly,  and  she  repeats  them  in  sufficient  detail  to 
render  her  evidence  intelligible  and  to  make  her  story  probable,  but 
she  does  not  recollect  how  either  of  the  conversations  arose,  mor  who 
introduced  this  particular  topic,  nor  how  she  happened  to  come  in  con- 
tact with  Mr.  Amerman  on  either  occasion,  nor  to  whom  she  first 
repeated  what  was  said.  Her  memory  is  almost  a  complete  blank  ,with 
respect  to  every  thing  except  what  was  said  on  this  particular  subject. 
There  was  nothing  in  her  relations  to  Mr.  Amerman  at  that  time,  nor 
in  what  was  said  on  this  particular  subject,  which  would  have  been 
likely  to  impress  this  part  of  the  conversation  more  deeply  upon  her 
memory  than  the  other  parts,  nor  to  account  for  her  memory  retaining 
this  while  it  allowed  the  other  parts  to  escape.  It  is  certain  that  her 
memory  is  not  faultless,  and  when  wo  remember  that  her  evidence 
belongs  to  a  class  which  needs  to  be  dealt  with,  always  with  the  greatest 
caution,  and  when  we  consider  how  frequently  misunderstandings  occur 
in  our  verbal  intercourse  from  the  careless  use  of  language  by  the 
speaker  or  inattention  by  the  hearer,  and  how  liable  even  a  disinterested 
witness  is  in  attempting  to  reproduce  a  conversation  after  a  considerable 
lapse  of  time,  to  substitute  expressions  made  recently  by  other  persons  for 
those  of  the  speaker  whose  words  he  is  attempting  to  repeat,  and  how 
great  the  danger  is  that  even  a  conscientious  person,  in  trying  to  narrate 
a  transaction  which  exists  in  his  memory  in  a  faded  or  fragmentary 
state,  will,  in  his  effort  to  make  the  reproduction  seem  complete  and 
natural,  substitute  fancy  for  fact,  or  fabricate  the  missing  or  forgotten 
links,  it  is  not  too  much  to  say,  that  with  Mr.  Amerman's  positive 
denial  before  the  court,  there  is  not  sufficient  evidence  in  this  case  to 
establish  the  fact  of  actual  notice. 

The  proof  in  support  of  the  fact  upon  which  the  claim  of  construc- 
tive notice  rests,  is  free  from  all  contradiction  or  dispute.  The  land  in 
question,  at  the  time  of  Mr.  Hodge's  purchase,  was  mclosed  by  a  fence 
and  hedge,  separating  it  visibly  from  the  adjacent  lands.  Mr.  Hodge 
took  possession  of  it  immediately  after  his  purchase,  and  continued  in 
full  and  undisputed  possession  of  it  up  to  the  time  of  his  death,  a 
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Eeriod  of  eleven  years.  He  repaired  and  reset  the  fence ;  trimmed  the 
edge ;  annually  cut,  cured  and  carried  away  the  grass  grown  upon  the 
land,  and  afterward,  each  year  used  the  land  for  pasture,  pasturing  his 
own  stock  there  as  well  as  the  stock  of  others.  He  also  occasionally 
had  it  rolled  in  the  spring  for  the  purpose  of  making  the  surface  even. 
The  land  was  subject  to  overflow,  by  the  waters  of  the  Raritan  river, 
when  freshets  occurred,  and,  usually  after  a  freshet,  Mr.  Hodge  cleared 
the  land  of  the  drift,  gathering  and  removing  such  of  the  drift  as  could 
be  used  for  fire-wood  and  other  purposes.  He  went  to  the  land 
frequently  each  year  to  inspect  its  conaition  in  order  to  give  it  such 
attention  as  it  might  need.  His  ownership  was  so  public  and  notorious 
that  the  land  was  known  to  the  people  of  the  neighborhood  as  Hodge's 
Meadow.  During  the  eleven  years  that  his  possession  continued,  his 
use  of  the  land  and  his  dominion  over  it  were  as  full,  open  and  exclu- 
sive as  could  be  made  of  and  exercised  over  land  of  that  kind.  During 
that  period,  so  far  as  appears,  his  possession  was  never  disturbed  or 
challenged  ;  no  other  person  ever  exercised  a  single  act  of  ownership 
over  the  land,  nor  interfered  with  hispossession,  nor  enjoyed  either  the 
joint  or  exclusive  use  of  the  land.  His  possession  was  constant,  undis- 
turbed and  exclusive,  and,  so  far  as  it  could  be  of  land  of  this  character, 
it  was  open,  unequivocal  and  notorious.  The  possession  of  those  who 
succeeded  to  his  rights  on  his  death  was  of  the  same  character  precisely 
as  his  had  been,  and  is  entitled  to  the  same  legal  effect. 

Now  it  is  well  settled  in  cas6s  of  this  kind  tnat  implied  or  construct- 
ive notice  may  be  jnst  as  effectual  as  actual  notice,  and  that  construct- 
tive  notice  may  arise  from  possession  alone,  but,  in  order  to  give  it 
that  effect,  it  must  be  open,  notorious,  exclusive  and  unequivocal.  It 
need  not  be  by  actual  residence  on  the  land,  but  where  there  is  no 
actual  pedis  possessio  dominion  must  be  manifested  by  such  open 
and  notorious  acts  of  ownership  as  will  naturally  be  observed  by 
others,  and  the  acts  must  be  of  a  character  so  certain  and  definite  in 
denoting  ownerehip,  as  not  to  be  liable  to  be  misunderstood  or  mis- 
construed.  Holmes  v.  Stout^  10  N.  J.  Eq.  419 ;  Colemcm  v.  BarkUw^ 
27  id.  357 ;  4  Kent  Com.  172 ;  2  Lead.  Cas.  in  Eq.  (4th  Am.  ed.)  180. 
But  it  is  not  necessary,  in  order  to  establish  the  fact  of  notice  in  such 
case,  to  show  that  the  person  to  be  affected  by  the  notice  knew  of  the 
possession  of  the  other.  If  the  possession  of  the  other  is  of  the  char- 
acter required  by  the  law  —  if  this  possession  has  the  notoriety,  cer- 
tainty and  conclusiveness  which  the  law  says  shall  constitute  notice  — 
then  notice  is  a  legal  deduction  from  the  fact  of  possession,  and  all  per- 
sons dealing  with  the  title  to  the  land  in  his  possession  are  chargeable 
with  notice  of  his  possession,  whether  they  have  actual  knowledge  of 
his  possession  or  not.  The  reason  of  the  rule  is  this,  that  it  is  the 
duty  of  a  person  who  proposes  to  deal  respecting  the  title  to  a  par- 
ticular tract  of  land,  to  ascertain  in  advance  who  is  in  possession  of  it 
and  by  what  right  he  claims  to  hold  it,  and  if  he  neglects  this  duty,  it 
is  only  just  that  he  should  be  charged  with  the  knowledge  that  he 
would  have  obtained  had  he  performed  it.  2  Lead.  Cas.  in  Eq.  (4th 
Am.  ed.)  180;  Rogers  v.  Jones^  8  N.  H.  264 ;    Wickes  v.  Lake^  26  Wis. 
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TL  ;  £uck  V.  SoUoway^s  Devisees,  2  J.  J.  Marsh.  180;  BiUington  v* 
Welsh,  5  Binn.  1Z2,\  Boggs  v.  Vomer,  6  Watts  &  S.  472. 

The  decision  of  this  ease  must  be  controlled  by  these  rules.  In  view 
of  thera,  I  think  there  can  be  but  little  doubt  that  the  possession  of 
the  complainants,  and  that  of  their  predecessors  in  title,  was  of  such 
character  as  constitute  notice  to  all  the  world  of  their  title.  But  there 
is  another  part  of  the  evidence  which  I  think  should  be  noticed.  There 
is  sufficient  evidence  in  the  case,  I  think,  to  make  it  the  duty  of  the 
court  to  charge  the  defendants  with  notice  at  the  time  they  recovered 
their  judgment,  that  their  debtor  was  not  in  the  actual  possession  of 
the  land  m  question  and  exercised  no  control  over  it.  The  proofs  show 
that  Daniel  Polhemus  left  the  vicinity  of  the  land  in  question  in  the 
spring  of  1874,  and  took  possession  oi  a  farm,  about  one  mile  distant 
from  the  place  of  business  of  the  defendants  and  six  or  seven  miles 
from  the  land  in  question.  The  defendants  are  country  merchants. 
The  debt  on  which  their  judgment  is  founded  was  contracted  in  1881 
and  1882.  Mr.  Polhemus  remained  on  the  farm  near  the  defendants, 
until  after  they  recovered  their  judgment  and  until  the  summer  of 
1883.  His  family  and  that  of  John  Amerman  were  intimate.  Mr. 
Amerman  says,  they  visited  at  my  house  and  we  at  theirs.  Mr.  Pol- 
hemus had  lived  near  the  defendants  for  nearly  nine  years  prior  to  the 
recovery  of  their  judgment.  For  all  that  time  he  had  been  under  their 
observation.  He  and  his  family  dealt  at  their  store,  and  they  doubt- 
less, like  most  country  dealers,  gave  a  watchful  attention  to  his  con- 
duct and  movement.  They  undoubtedlv,  therefore,  knew  that  he  did 
not  have  possession  of  any  land  except  the  farm  on  which  he  lived,  and 
that  he  never  went  to  the  land  in  question  and  received  nothing  from  it, 
and  did  nothing  indicating  ownership  of  it  or  right  to  it.  If  thev 
had  been  dealing  with  him  as  purchasers  or  mortgagees,  this  knowl- 
edge would  have  been  sufficient  to  put  them  upon  inquiry.  Lord 
RossLTN,  in  Taylor  v.  Stihbert,  2  Ves.  436,  said  it  was  sufficient  to  put 
a  purchaser  upon  inquiry  that  he  was  informed  that  the  estate  was  not 
in  the  possession  of  the  person  with  whom  he  dealt.  The  same  doc- 
trine was  declared  in  Hiem  v.  MiU,  13  Ves.  120,  and  Chancellor 
Vboom  recognized  and  enforced  it  in  Baldwin  v.  Johnson,  1  N.  J.  Eq. 
441.  No  reason  of  either  policy  or  justice  suggests  itself  to  my  mind 
which  would  make  the  application  of  a  less  stringent  rule  to  a  judgment 
creditor  wise  or  proper. 

The  complainants  are,  in  my  judgment,  entitled  to  a  decree,  but  I  do 
not  think  that  they  are  entitled  to  costs.  This  suit  is  the  direct  result 
of  the  negligence  of  their  ancestor.  He  omitted  to  do  what  the  secu- 
rity of  his  title  required  him  to  do,  and  this  suit  is  the  direct  conse- 
quence of  that  omission.  I  think,  therefore,  the  cause  of  justice 
would  be  much  better  promoted  by  compelling  the  complainants  to  pay 
the  defendants'  costs,  were  it  possible  to  do  so^  than  by  compelling  the 
defendants  to  pay  the  complainants'  costs.  Neither  party  will  be 
allowed  costs  against  the  other.  ^ 
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Deanb  v.  Hutchinson. 

October,  1885. 

Fixture  — Building  Erected  ey  Tenant  — Right  op  Removal. 

A  building  erected  by  a  tenant  on  the  demised  premises  pursuant  to  a  covenant 
in  his  lease,  and  which  his  lease  gives  him  no  right  to  remove,  is  not  severable  or 
removable  as  a  trade  fixture. 
Chattel  Mortgage  —  Chattel  Real  Recording  —  Creditors  op  Mortgagee. 
A  chattel  real  cannot  be  incumbered  by  a  chattel  mortgage  'so  as  to  make  the 
record  of  the  mortgage  effectual  against  the  creditors  of  the  mortgagor,  if  it  is 
recorded  only  in  the  record. of  chattel  mortgages.* 
Partnership  —  Individual  and  Partnership  Debts  —  Rights  op  Creditors. 
A  sale  of  partnership  property  under  a  judgment  against  the  member  of  the 
partnership,  for  his  individual  debt,  gives  the  purchaser  only  such  interest  in  the 
partnership  property  &s  the  judgment  debtor  may  be  entitled  to  after  the  partner- 
ship debts  are  paid  and  the  equities  of  the  partners  are  adjusted. 

On  final  hearing  on  bill  and  answers  and  proofs  taken  in  open  court 
The  opinion  states  the  facts. 

James  Steen^  for  complainants.  Acton  C.  Harlshomej  for  Allison  E. 
Hutchinson  and  Sarah  H.  Hutchinson.  Bohert  L.  Lawrence^  for 
Charles  H.  C.  Bcakes. 

Van  Fleet,  V.  C.  The  present  object  of  this  suit  is  to  have  the  legal 
character  of  certain  surplus  moneys  determined,  and  also  to  procure  a 
decision  as  to  which  of  several  claimants  is  entitled  to  the  moneys.  The 
suit  was  originally  brought  for  a  partition  of  a  leasehold  interest,  but 
during  its  pendency,  the  terra  or  estate  sought  to  be  partitioned  was 
sold  at  judicial  sale,  under  a  judgment  entitled  to  rank  as  the  first  lien 
on  tlie  demised  premises,  and  standing  paramount  to  the  right  of  any 
of  the  parties  to  this  suit.  The  sale  oi  course,  rendered  the  original 
object  of  the  suit  unattainable,  but  the  sale  having  resulted  in  raising  a 
considerable  sum  in  excess  of  the  amount  required  to  satisfy  the  judg- 
ment under  which  it  was  made,  the  suit  has  been  brought  to  final  hear- 
ing for  the  purpose  of  having  a  determination  made,  deciding  which  of 
the  parties  is  entitled  to  the  surplus  moneys. 

Tne  following  facts  need  to  be  stated :  On  the  21st  of  February,  1882, 
James  A.  Bradley  demised,  by  lease  under  seal,  to  Wm.  W.  McChcsney 
and  John  B.  Hutchinson,  a  term  of  twenty-seven  years,  commencing  on 
the  Ist  day  of  March,  1882,  in  a  lot  fifty  feet  by  one  hundred  and  twenty, 
at  Asbury  Park,  the  lessees  covenanting  to  pay  an  annual  rent  of  $50, 
and  also  to  pay  all  taxes  and  assessments  levied  upon  the  demised 
premises.  The  lessees  also  covenanted  that  unless  they  erected  on  the 
demised  premises,  within  four  months  from  the  date  of  the  lease,  a 
building  thirty  feet  by  sixty,  three  stories  high,  the  lease  should  be 
void.  They  further  covenanted  that  on  the  expiration  of  their  term, 
they  would  quit  and  surrender  the  demised  premises,  and  that  they 
should  tlien  be  in  as  good  state  and  condition  as  reasonable  use  and 
we^r  would  permit.  The  lease  was  recorded  immediately  after  its 
execution,  in  the  record  of  deeds.  The  lessees,  within  the  time  limited, 
erected  the  building  they  were  required  to  erect.  It  was  erected 
on  brick  f oundiitions,  sunk  into  %arth,  and  cost  abjut  $3,200.    Two 

*45  Am.  Rep.  188. 
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thousand  dollars  of  the  money  expended  in  its  erection  was  borrowed 
of  Allison  E.  Hutchinson,  and  at  the  time  the  loan  was  made  the 
lessees  promised  to  secure  it  by  a  first  mortgage  on  the  property.  They 
afterward,  on  the  16th  of  June,  1882,  executed  a  chattel  mortgage  to 
Mr.  Hutchinson.  The  only  property  mentioned  in  the  schedule 
annexed  to  the  mortgage  is  the  building,  and  it  is  there  described  as 
*Hhe  building  known  as  McChesney  &  Hutchinson's  Ice  Cream  Manu- 
factory." The  mortgage  was  recorded  as  a  chattel  mortgage  in  the 
book  designated  by  law  for  the  registration  of  such  instruments.  The 
lessees  afterward,  on  the  23d  of  December,  J  882,  executed  a  chattel 
mortgage  to  Lewis  P.  Thompson  for  $1,207.75,  to  secure  the  price  of 
certain  machinery  which  they  had  purchased  of  him,  and  placed  in  the 
building  for  use  in  their  business.  The  property  described  in  the 
schedule  annexed  to  this  mortgage  consists  of  machinery,  the  building 
-and  the  leasehold  interest.  Sarah  C.  Hutchinson,  the  wife  of  Allison 
E.  Hutchinson,  is  now  the  holder  of  this  mortgage,  it  having  been 
assigned  to  her  on  the  15th  of  April,  1884.  The  lessees  having  failed 
to  pay  for  all  the  material  used  in  the  erection  of  the  building,  a 
mechanic's  lien  was  filed  against  the  building  alone,  and  not  against  the 
lot  or  curtilage  whereon  it  stood.  Suit  was  afterward  brought  to 
•enforce  this  lien,  and  on  the  8th  of  August,  1883,  a  general  and 
special  judgment  was  entered  thereon.  An  execution  to  enforce  this 
judgment  was  issued,  which  commanded  that  in  case  the  plaintiflPs 
debt  could  not  be  made  by  the  sale  of  other  property,  that  then  the 
whole  or  the  residue  of  the  debt,  as  the  exigencies  of  the  case  might 
require,  should  be  made  "  of  the  following  described  lands,  tenements 
and  real  estate  of  the  jsaid  William  W.  McChesney  and  John  B. 
Hutchinson,  builders  and  owners,  viz. :  The  said  building  is  a  three 
^tory  and  attic  frame  building,  sixty  feet  six  inches  deep  by  thirty-two 
feet  six  inches  wide,  erected  on  a  lot  or  curtilage  of  land  situated  in  the 
borough  of  Asbury  Park,  and  then  describing  the  lot  by  course  and 
distance.  The  building  was  sold  under  this  writ  on  the  8th  day  of 
April,  1884,  and  a  conveyance  made  to  the  purchaser  on  the  28th  day  of 
the  same  month.  The  deed,  in  describing  the  subject  of  the  grant,  follows 
with  precision,  the  language  of  the  execution.  Over  $1,250  was  raised 
by  the  sale  in  excess  of  the  sum  required  to  satisfy  the  plaintiffs  debt. 
This  surplus  is  the  subject  of  the  present  contest.  J  ust  before  the 
lessees  took  the  lease,  they  formed  a  copartnership  to  carry  on  the 
business  of  manufacturing  and  selling  ice  cream,  which  business  thev 
continued  to  carry  on  from  some  time  in  May,  188'J,  until  the  montn 
of  September,  1^83,  when  they  dissolved.  On  the  2d  of  January, 
1884,  Charles  II.  C.  Beakes  recovered  a  judgment  against  the  lessees  in 
the  supreme  court  of  this  State,  for  a  debt  which  fliey  incurred  while 
they  were  carrying  on  business  as  partners,  and  a  levy  was  made  on  the 
building  on  the  5th  of  April,  1884,  by  virtue  of  an  c^xecution  issued 
on  this  judgment.  Both  Mr.  Hutchinson  and  Mr.  Beakes  assert  a  claim 
to  the  surplus  moneys  to  the  exclusion  of  the  other. 

The  question  to  be  decided  between  these  parties  is  whether  Mr. 
Hutchinson,  by  virtue  of  his  chattel  mortgage,  had  a  lien  on  the  prop- 
-erty  from  which  the  moneys  in  question  were  raised  {     His  counsel 
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contends  that  he  had,  and  in  support  of  his  contentions,  insists  that  the 
building  is  a  trade  fixture,  and  as  such  may  be  severed  and  removed  at 
ally  time.     The  building,  according  to  his  view,  is  in  contemplation  of 
law  a  mere  personal  chattel.     His  argument,  it  will  be  observed,  rests 
entirely  on  the  ground  that  the  title  to  the  building  and  the  title  to  the 
land  into  which  the  building  is  built  are  distinct,  being  vested  in  dif- 
ferent persons,  and  that  the  owner  of  the  building  has  a  right,  as  against 
the  owner  of  the  land,  to  sever  and  remove  the. building  at  his  will. 
The  whole  strength  of  this  argument,  it  will  be  perceived,  depends 
npon  whether  or  not  the  building  is  removable  by  the  lessees;  ii  it  is 
not,  the  argument  is  without  foundation.     Now  while  it  is  a  rule  of 
law  of  great  antiquity  that  whatever  is  affixed  to  the  soil  becomes,  in 
contemplation  of  law,  a  part  of  it,  and  is  consequently  subjected  to  the 
same  rights  of  property  as  the  soil  itself  —  2  Smith's  L.  C.  (8th  Am. 
ed.)  206  ;  Wood   L.  &  T.,  §  525  —  yet  it  is  also  well  established  that 
erections  made  by  a  tenant,  on  the  premises  he  holds  by  demise,  for 
purposes  of  trade  as  well  as  for  some  other  purposes,  are  removable, 
and  that  he  may  exercise  his  right  of  removal  at  his  will  at  any  time 
before  the  end  of  his  term.     But  an  essential  quality  of  all  removal 
erections  is  that  they  shall  have  been  made  under  such  circumstances 
as  to  show  that  the  tenant  made  them  of  his  own  will  or  choice  and 
for  his  own   benefit,  intending  that  they  should  remain  his  prop- 
erty, and  not  in  fulfillment  of  a  duty  or  obligation  to  his  lessor. 
Here  just  the  reverse  appears.      The  building  was  erected  by  the 
lessees  in  fulfillment  of  a  covenant  of  their  lease ;  they  were  obliged 
to  erect  it  to  preserve  the  life  of  their  lease ;  a  breach  of  the  cove- 
nant would  have  been  just  as  fatal  to  the  life  of  their  grant  as  a 
failure  to  pay  the  rent  reserved  by  the  lease.     The  lessees  were  not 
at  liberty  to  consult  either  their  choice  or  interest  in  the  matter,  but 
were  just  as  much  bound  to  build  the  building  as  they  were  to  pay  the 
rent  they  had  covenanted  to  pay.     The  lease,  neither  by  express  words 
nor  by  implication,  reserves  a  right  to  the  lessees  to  remove  the  building, 
and  its  silence  in  that  regard  would  seem  to  render  it  almost  as  certain 
that  the  parties  intended  that  no  such  right  should  exist,  as  it  is  that 
they  intended  that  the  lessees  after  paying  the  rent  reserved  by  the 
lease  should  have  no  right  to  reclaim  the  money.     If  the  covenant  had 
been  that  the  lessees,  instead  of  erecting  the  building  themselves,  should 
furnish  to  the  lessor  the  money  necessary  for  that  purpose,  and  the 
money  had  been  furnished  and  the  building  erected,  in  that  condition 
of  affairs,  the  intention  of  the  parties  to  incorporate  the  building  into 
the  land  and  to  make  it  an  inseparable  part  of  the  land  might  have 
been  slightly  more  conspicuous  than  it  is  in  the  covenant  under  con- 
sideration, yet  the  two  covenants  are  so  identical  in  all  their  essential 
parts,  that,  in  my  judgment,  it  would  be  impossible  to  give  them  dif- 
ferent constructions  on  the  point  under  consideration. 

Besides,  I  think  the  covenant  defining  what  the  lessees  should  sur- 
render on  the  expiration  of  their  term,  and  in  what  state  and  condition 
the  demised  premises  should  then  be,  furnishes  very  cogent  evidence 
of  the  intention  of  the  parties  in  respect  to  the  building.  This  cove- 
nant requires  the  surrender  of  the  demised  premises  and  the  thing 
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demised  consisted  simply  of  the  naked  land, —  the  building  did  not, 
when  the  lease  was  executed,  constitute  part  of  the  demised  prem- 
ises,—  but  the  lessees,  by  the  execution  of  the  lease,  bound  themselves 
to  make  the  building  a  part  of  the  demised  premises  within  four 
months  from  that  date.  They  were  bound  to  build  the  building  or 
suffer  the  loss  of  the  term.  They  performed  their  covenant  by  erecting 
a  building  on  brick  foundations  sunk  into  the  earth,  thereby  incorpo- 
rating the  building  into  the  soil  and  making  it  permanently  a  part 
thereof.  The  building  thereby  became  a  part  of  the  demised  premises, 
just  as  much  so,  both  in  legal  theory  and  m  fact,  as  though  it  had  been 
erected  by  the  lessor,  for  although  he  did  not  erect  the  building  him- 
self it  was  erected  for  him.  The  building  was  put  on  the  lessors  land 
in  discharge  of  a  duty  the  lessees  were  bound  to  perform  to  him.  The 
building  constitutes  part  of  the  demised  premises;  it  is  made  by 
the  lease  an  inseparable  part  of  the  land,  ana  the  lessees,  in  my  judg- 
ment, have  no  right  in  it  except  to  possess  and  use  it  during  their  term, 
and  they  are  bound,  on  the  expiration  of  their  term,  to  surrender  it  as 
part  of  the  demised  premises. 

But  had  a  different  conclusion  been  reached  on  this  branch  of  the 
case  and  the  building  been  declared  to  be  a  mere  personal  chattel,  still 
I  think  it  is  manifest  that  no  part  of  the  moneys  in  question  could  have 
been  applied  to  the  satisfaction  of  the  chattel  mortgages.  The  writ 
under  which  the  moneys  were  raised  commanded  the  sale  of  nothing, 
in  respect  to  the  particular  property  from  which  these  moneys  were 
raised,  but  land.  That  is  all  the  sheriff  was  authorized  to  sell,  and  all 
he  could  either  sell  or  convey.  It  is  authoritatively  established,  that 
under  an  execution  simply  commanding  the  sale  of  land,  the  oflScer 
executing  the  writ  has  no  authority  to  make  sale  or  to  pass  title  to  any 
class  of  property  except  that  described  in  his  writ,  and  that  the  money 
raised  by  safe  under  such  a  writ,  no  matter  what  the  sheriff  may  have 
attempted  to  do  under  color  of  its  authority,  must  be  regarded  and  dis- 

nd  of  as  the  proceeds  of  the  sale  of  land.     Arnett  v.  Fvnriey^  29  N. 
q.  209.     It  is  clear,  therefore,  that  the  moneys  in  question  do  not 
represent  personal  chattels. 

But  the  claim  on  behalf  of  Mr.  Hutchinson  is  put  on  an  additional 
ground.  It  is  said,  conceding  that  the  building  is  not  a  personal  chat- 
tel, and  that  it  is  immovable,  still  there  can  be  no  doubt  that  the  lessees 
had  a  right  to  the  possession  and  use  of  the  building  during  the  term 
of  their  lease,  and  that  this  right  embraced  power  to  pledge  tlieir  inter- 
est in  the  building  as  security  for  a  debt.  I  think  there  c^n  be  no 
doubt  about  the  soundness  of  both,  parts  of  that  proposition,  out  the 
more  material  question  just  now  is,  can  propejty  oi  this  nature  be 
effectually  pledged,  as  against  the  creditors  of  the  mortgagor,  by  a  chat- 
tel mortgage  %  One  of  the  fundamental  objects  of  the  Taw  is  the  classi- 
fication of  property.  It  divides  all  property  into  two  kinds,  real  and 
personal^  and  by  positive  rules,  prescribes  by  what  means  the  title  to 
each  may  be  acquired  and  transmitted.  The  rules  governing  the  acqui- 
sition and  transmission  of  title  to  personal  property  difler  in  many 
essential  particulars  from  those  which  govern  the  acquisition  and  trans- 
mission of  title  to  real  property.  For  example^  statutes  exist  author- 
VoL.  n— fifl 
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izing  the  registration  of  mortgages  of  both  real  and  personal  property, 
and  making  such  record  notice  of  the  contents  of  tne  mortgage  to  all 
persons  subsequently  acquiring  an  interest  in  the  mortgaged  property, 
but  these  statutes  provide  that  the  record  of  each  class  of  these  securi- 
ties shall  be  kept  separate  and  distinct  from  the  other,  so  that  if  a  mort- 
gage of  chattels  is  recorded  in  the  record  of  mortgages  of  land  the 
record  can  have  no  effect.  The  record  of  an  instrument,  not  authorized 
by  law  to  be  recorded,  is  a  mere  voluntary  act,  and  is,  in  judgment  of 
law,  no  notice.  Spidmann  v.  Aliest,  36  N.  J.  Eq.  199.  And  the  record 
of  a  mortgage  of  chattels,  recorded  in  the  record  of  mortgages  of  land, 
and  not  in  the  manner  directed  for  the  registration  of  mortagages  of 
chattels,  will  not  constitute  notice  to  a  subsequent  judgment  creditor. 
Williamson  v.  ^ew  Jersey  South,  R.  R,  Co.^  29  N.  J.  Eq.  311.  Several 
years  prior  to  the  execution  of  the  lease  in  question,  leasehold  interests 
were  by  statute  put  on  the  footing  of  freehold  estates  in  several  import- 
ant particulars.  That  statute  declares,  that  leases,  granting  terms  ot  not 
less  than  two  years,  may  be  recorded  as  deeds  of  lands'  sale,  and  that 
such  record  shall  be  notice  to  subsequent  judgment  creditors,  pur- 
chasers, lessees  and  mortgagees ;  that  such  interests  or  estates  may  be 
mortg^ed  as  freehold  estates  are,  and  that  a  mortgage  on  such  an 
estate  may  be  made  a  matter  of  public  record,  by  registration,  in  the 
same  manner  that  mortgages  of  freehold  estates  are,  and  that  its  record 
shall  have  the  same  force  and  effect  that  the  record  of  mortgages  of 
freehold  estates  have ;  and  that  such  estates  shall  be  liable  to  seizure 
afid  sale  under  judgments  only  in  the  manner  in  which  the  law  directs 
the  seizure  and  wde  of  freehold  estates.  Rev.  157.  It  is  mani- 
fest, I  think,  that  the  estate  of  these  lessees  in  the  demised  premises 
could  not,  as  against  their  creditors,  be  either  incumbered  or  transmit- 
ted by  judicial  sale,  except  in  a  maimer  which  should  substantially  con- 
form to  the  provisions  of  this  statute,  and  that  a  chattel  mortgage, 
which  by  its  express  terms  embraces  nothing  but  goods  and  chattels,  is 
utterly  inefficacious  to  create  a  lien  on  such  property. 

But  had  this  statute  not  been  passed,  I  think  it  is  entirely  clear,  that 
even  in  that  condition  of  the  law,  Mr.  Hutchinson's  claim  to  these 
moneys  would  not  have  been  a  whit  stronger  than  it  is  now.  For  it  is 
^ell  settled,  that  in  order  to  make  the  record  of  a  mortgage  of  a  chattel 
real  effectual  against  a  person  subsequently  acquiring  an  interest  in  the 
mortgaged  property,  the  mortgage  must  have  been  recorded  in  the 
manner  and  in  the  record  in  which  mortgages  of  lands  are  directed  to 
be  recorded,  and  that  our  statute  regulating  the  execution  and  registra- 
tion of  chattel  mortgages  was  intended  to  prescribe  rules  applicable 
alone  to  mortgages  of  personal  chattels.  It  is  quite  obvious,  both  from 
the  provisions  and  policy  of  this  statute,  that  it  was  not  intended  to 
apply  to  mortages  of  chattels  real.  Decker  v.  Clarke^  26  N.  J.  Eq. 
163  ;  Spielvtann  v.  Kliest,  36  id.  199. 

My  conclusion  is  that,  as  between  the  chattel  mortgages  and  the 
judgment,  the  judgment  is  entitled  to  the  moneys  in  question. 

The  complainants  also  make  a  claim  to  a  part  of  the  moneys  in  ques- 
tion. They  recovered  a  judgment  against  one  of  the  lessees — William 
W.  McChesney  —  on  the  7th  of  May,  1883.   Their  judgment  is  founded 
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on  a  debt  contracted  by  McChesney  as  an  indivddualy  and  prior  to  the 
formation  of  tlie  partnership.  The  complainaDts,  soon  after  the  recov- 
ery of  their  judgment,  caused  a  levy  to  be  made  upon  McChesney's 
interest  in  the  demised  premises,  and  subsequently  purchased  the  same 
at  sheriffs  sale.  On  the  8th  of  October,  1883,  McChesney  sold  and  con- 
veyed all  the  assets  of  the  partnership,  including  the  lease,  to  his  copart- 
ner, his  copartner  stipulating  to  pay  all  the  debts  of  the  firm.  McChes- 
ney received  no  other  consideration  for  his  transfer.  The  complainants 
had  levied  upon  McChesney's  interest  in  the  demised  premises  long 

Erior  to  McChesney's  transfer  to  his  copartner,  but  they  can  stand  no 
igher  than  McChesney  did;  whatever  rights  they  have,  they  derived 
through  McChesney.  By  their  purchase  they  simply  took  his  place. 
He  was  entitled  to  nothing  until  the  ])artnership  debts  were  paid,  and 
the  complainants  are  in  no  better  plight.  The  firm  was  hopelessly 
insolvent  when  McChesney  conveyed  his  interest  to  his  copartner. 
The  facts  before  the  court  leave  no  doubt  on  that  subject;  If  any  part 
of  the  moneys  in  question  shall  remain  after  Mr.  Beake's  judgment  is 
satisfied,  and  his  costs  of  this  suit  are  paid,  the  residue  should  be  paid 
to  John  B.  Hutchinson.  The  complainants  are  not  entitled  to  any  part 
of  it. 


Bonus  v,  Tbepz. 

October,  1885. 

UsuBT — Bonus  to  Aoent  —  Knowledge  op  Lendbb. 

'  To  taint  a  contract  with  usury  it  is  not  necessary  that  the  illegal  interest  or 
bonus  shall  have  been  taken  by  the  lender  himself,  but  if  it  is  shown  that  an 
illegal  consideration  was  paid  to  some  other  person  than  the  lender,  pursuant  to 
the  terms  of  the  contract  of  loan,  with  the  knowledge  of  the  lender,  the  contract 
must  be  declared  to  be  usurious. 

On  final  hearing  on  bill  and  answer  and  proofs  taken  in  open  court. 
The  opinion  states  the  facts. 

Cardafidt  Parker,  for  complainant.    Joseph  CouU,  for  defendant. 

Van  Fleet,  V.  C.  This  is  a  suit  to  foreclose  a  mortgage  bearing 
date  November  16,  1874,  made  by  the  defendant's  testator  to  the  com- 
plainant's testator,  to  secure  $20,000.  The  mortgage  was  payable  in  one 
year  from  its  date  and  bore  interest  at  the  rate  of  seven  per  cent  per 
annum.  The  defense  is  usury.  It  is  undisputed,  that  in  the  negotia- 
tion of  the  loan  secured  by  the  mortgage,  the  mortgagee's  son  acted  as 
the  agent  of  his  father,  and,  on  the  conclusion  of  the  transaction,  re- 
ceivea  from  the  mortgagor  the  sum  of  $5,000,  in  addition  to  $60,  which 
the  mortgagor  paid  him  for  making  searches  and  drawing  papers  con-- 
nected  with  the  loan.  The  mortgagor  paid  interest  on  the  $20,000,  at 
the  rate  of'  seven  per  cent  per  annum,  so  that  it  will  be  seen  that  the 
bxvddl  which  he  actually  received  —  $15,000  —  cost  him,  for  the  period 
for  which,  by  the  terms  of  the  papers,  the  loan  was  to  run,  the  enor- 
mous sum  01  forty-three  per  cent.  It  is  manifest  that  no  honest  business 
can  be  conducted  successfully  which  purchases  the  use  of  money  at 
such  a  price.  This  fact  of  itself  makes  it  the  plain  duty  of  the  court, 
.afi  it  seems  to  me,  to  exignine  this  transaction  with  the  most  jealous 
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flcrutinv,  and  to  denounce  it  as  highly  illegal  unless  it  satisfactorily  ap- 
pears that  the  mortgagee  was  in  no  way  responsible  for  this  extraordi- 
nary exaction.  The  design  of  the  statutes  against  usury  has  been  said 
to  be  to  prevent  avarice  from  preying  upon  necessity,  but  if  this  trans- 
action must  stand,  and  the  device  resorted  to  in  this  case  to  defeat  the 
purpose  of  the  law  must  be  held  to  be  beyond  the  reach  of  judicial 
correction,  it  is  certain  our  law  has  not  accomplished  its  purpose,  and 
the  evil  it  was  intended  to  correct  still  exists  in  full  vigor. 

The  following  statement  presents  all  the  material  facts  attending  the 
making  and  execution  of  the  contract  of  loan.  The  mortgagor  through 
his  book-keeper  applied  to  the  mortgagee  for  a  loan  of  §20,000,  to  be 
secured  by  mortgage ;  the  mortgagee  said  he  could  make  the  loan,  but 
in  order  to  do  so  he  would  have  to  sell  some  of  his  securities,  which  he 
could  only  do  at  a  great  loss;  to  this  the  mortgagor's  agent  replied  that 
if  he  would  raise  the  money  and  make  the  loan  the  mortgagor  would 
stand  the  loss.  The  mortgagee  then  said  that  his  son  was  his  agent 
and  that  mortgagor's  agent  had  better  go  and  talk  with  him.  The 
mortgagor  and  nis  book-keeper  thereupon  went  to  see  the  son  and  told 
him  the  object  of  their  visit.  The  son  said  that  he  would  see  his  father 
and  talk  with  him  about  the  loan.  They  subsequently  saw  the  son 
again  when  he  told  them  that  his  father  had  the  money,  but  that  he, 
the  son,  had  received  an  offer  from  other  parties  of  $5,000,  as  commis- 
sions fur  procuring  a  loan  of  $20,000 ;  that  he  could  get  that  from  other 
parties,  but  if  they  were  willing  to  pay  the  same  sum,  they  could  have 
the  money.  At  this  time  the  mortgagor  declined  to  take  the  loan  on 
the  terms  proposed.  Subsequently  his  necessities  became  so  pressing 
that  he  was  compelled  to  submit,  and  he  accordingly-  sent  his  book- 
keeper to  the  son  to  notifv  him  that  he  would  take  the  money  on  the 
terms  offered.  The  son  furnished  the  money  for  the  whole  loan.  He 
owed  his  father,  for  collections  previously  made,  between  $2,000 
and  $3,000.  This  he  paid  and  the  father  raised  the  balance  by  selling 
United  States  bonds  to  his  son.  The  son  says :  "  I  had  money  on  hand 
which  I  wanted  to  invest,  and  so  I  concluded  to  take  father's  bonds  at 
their  market  value."  The  whole  $20,000  was  drawn  from  bank  by  the 
son  and  delivered  to  his  father,  and  then  passed  back ;  $5,000  were 
drawn  on  November  17,  1874.  The  whole  of  this  sum  was  delivered 
to  the  mortgagor  on  the  same  day,  and  the  bond  and  mortgage  were  at 
the  same  time  delivered  to  the  mortgagee.  The  mortgagor  was  required 
on  tlie  same  day  to  sign  a  receipt,  under  seal,  acknowledffing  receipt  of 
the  $5,000.  The  remaining  $15,000  were  drawn  on  November  20, 
1874.  The  son  on  the  same  day  delivered  the  money  to  his  father, 
who  at  once  laid  it  on  a  table  in  his  son's  office,  at  which  his  son,  the 
mortgagor  and  the  mortgagor's  book-keeper  were  sitting.  The  mort- 
gagor was  then  required  to  sign  another  receipt,  under  seal,  admitting 
the  receipt  of  the  $15,000,  and  stating  that  that  sum,  together  with  the 
$5,000  previously  received,  made  up  the  amount  of  the  mortgage. 
This  paper,  on  being  signed,  was  given  to  the  mortgagee,  who  imme- 
diately left  the  room  where  the  parties  were,  and  the  door  between  that 
room  and  the  one  into  which  tiie  mortgagee  went  was  closed.  The 
$15,000  were  then  counted,  and  $5,000  of  it  was  handed  over  by  the 
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mortgagor  to  the  son.  The  son  says  that  his  father  got  no  part  of  this 
money  and  did  not  know  that  he  had  received  it ;  that  his  father  knew 
that  he  was  in  the  habit  of  getting  commissions  for  procuring  loans, 
but  that  he  did  not  know  what  they  were. 

The  son  further  says,  that  he  told  the  mortgagor,  during  the  nego- 
tiation, that  if  the  loan  was  made,  his  fee  would  be  $5,000,  and  that  he 
stated  as  the  grounds  of  his  charge  that  the  loan  was  a  large  one,  tbat 
the  security  offered  was  not  the  first  lien,  and  that  he  could  get  a  fee  of 
that  amount  from  other  parties.  The  property  pledged  for  the  pay- 
ment of  the  loan  was,  in  the  judgment  of  the  son,  suflScient  to  render 
the  money  entirely  safe.  The  person  who  got  the  $5,000  was  the  only 
child  of  his  father,  and  is  the  person  now  before  the  court  asking  that 
a  decree  be  made  that  the  mortgage  sought  to  be  foreclosed  is  a  valid 
lien  for  $20,000. 

A  charge  of  usury,  whether  made  as  the  ground  of  affirmative  relief 
or  as  a  defense,  always  presents  a  question  of  fact  which,  like  other 
^jnestions  of  fact,  must  be  decided  by  the  evidence.  Under  the  statute 
in  force  at  the  time  the  contract  under  consideration  was  made,  usury 
<X)nsistcd  in  taking  a  higher  rate  of  interest  than  that  allowed  by  law, 
the  prohibition  of  the  statute  being  that  no  person  should,  upon  any 
contract,  take,  directly  or  indirectly,  more  than  $7  for  the  forbearance 
-of  $100  for  one  year.     Rev.  519. 

The  test  question,  therefore,  in  this  case  is,  is  it  proved  that  the  lender 
took  directly  or  indirectly,  on  this  loan^  a  higher  rate  of  interest  than 
that  allowea  by  law?  That  a  simi  so  far  above  that  allowed  by  law  was 
taken,  as  to  make  the  bargain  an  exceptionally  oppressive  one  to  the 
borrower,  is  a  fact  beyond  dispute.  But  it  is  said  that  the  $5,000 
^ere  not  taken  as  interest  or  bonus,  but  were  paid  as  compen- 
sation to  the  lender's  agent  for  services  in  inducing  the  lender  to 
make  the  loan.  This,  in  my  judgment,  is  a  plain  abuse  of  language. 
When  money  is  given  as  compensation  for  services  the  sum  paid  must, 
in  order  to  be  fairly  entitled  to  bo  called  compensation,  bear  some  relar 
tion  to  the  value  of  the  services  rendered.  In  such  an  affair  as  this  it 
was  not  possible  for  any  person,  no  matter  how  great  his  skill  or  valu- 
able his  time,  to  earn,  by  any  service  which  it  was  possible  for  him  to 
render  to  the  borrower,  a  sum  at  all  approaching  in  amount  that  which 
was  paid.  It  is  true  that  where,  as  in  this  case,  the  principal  is  the 
agent's  father,  it  is  always  within  the  agent's  power  to  say  to  the 
borrower:  "  My  principal  has  the  money  you  want,  but  he  will  not  let 
you  have  it  unless  I  advise  him  to  do  so,  and  I  will  not  so  advise  him 
unless  you  will  give  me  as  a  fee,  the  one-fourth  of  the  sum  you  desire  to 
borrow."  If  the  borrower  yields  to  such  a  demand  he  does  not  make 
compensation  for  services,  but  gives  a  douceur.  In  such  a  transaction 
the  principal  is  entitled  to  the  very  best  skill  and  judgment  his  agent 
can  give,  and  he  also  has  a  right  that  his  agent  shau  keep  himself 
entirely  free  from  the  least  temptation  to  betray  him.  If  in  such  a 
transaction  an  agent  clandestinely  stipulates  for  the  payment  of  a  fee 
to  himself  as  a  condition  of  advising  the  loan,  his  bargain,  in  my  judg- 
ment, is  a  corrupt  one,  and  if  he  takes  the  fee  he  receives  a  bribe.  "No 
-man  can,  at  the  same  time,  serve  two  masters,  having  different  or 
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conflicting  interests.  The  evidence  shows  that  this  loan  was  nnder 
negotiation  between  two  and  three  weeks  —  suppose  we  say  that  the 
negotiation  covered  the  longest  period,  three  weeks,  and  that  the  mort- 
gagee's son  devoted  the  whole  of  each  day,  Sundays  included,  to  argu- 
mentation to  convince  his  father  that  he  ought  to  make  the  loan  —  the 
whole  period  of  his  service  would  then  have  been  twenty-one  days,  and 
hi^  compensation  at  the  rate  of  $230  a  dav.  In  a  case  where  a  charge, 
much  less  exorbitant  in  amount,  was  made  by  a  lender  under  the  guise 
of  compensation  for  professional  services,  the  court  of  errors  and  ap- 
peals, speaking  by  Mr.  Justice  Dixon,  declared,  that  the  assertion  that 
the  money  was  received  as  compensation  for  services  was  incredible,  but 
it  was  received  as  a  usurious  bonus.  And  so  the  court  adjudged  the 
fact  to  be,  in  spite  of  the  lender's  positive  aflBrmation  under  oatn  to  the 
contrary.  Boyd  v.  EngelbrechU  36  N.  J.  Eq.  612.  It  is  manifestly  idle 
to  call  the  $5,000  compensation  for  services.  It  was  not  paid  as  com- 
pensation for  services,  but  for  the  loan.  It  was  paid  for  the  money. 
A  payment  for  such  a  purpose  contravenes  the  very  foundation  princi- 
ple of  tiie  law  against  usury. 

But  it  is  said  that  illegal  payment  was  not  made  to  the  mortgagee. 
It  is  not  necessary  that  it  should  have  been  to  infect  the  contract  with 
usury.  There  can  be  no  doubt  that  if  the  mortgagee  had  made  the 
contract  in  person,  and  it  had  been  agreed  that  the  mortgagor  should,  as 
a  condition  of  the  loan,  pay  to  the  mortgagee's  son  a  fee  of  $5,000,  the 

firesence  of  that  stipulation  would  have  rendered  the  contract  usurious, 
f  the  thing  forbidden  by  law  is  violated,  it  is  wholly  unimportant 
by  what  particular  method  the  violation  is  effected,  or  who  gets  the  proof 
01  its  violation.  The  thing  the  statute  prohibits  is  the  taking  of  more  than 
a  fixed  rate  of  interest  for  the  use  of  money.  The  design  of  the  statute 
is  the  protection  of  borrowers.  Now,  it  is  manifest  that  the  law  is  just 
as  effectually  violated,  and  the  harm  to  the  borrower  is  just  as  great 
when  the  spoil  goes  to  the  pocket  of  a  stranger,  as  when  it  goes  to  the 
pocket  of  tne  lender. 

The  important  question  in  cases  of  this  kind  is,  was  the  bonus  or 
illegal  interest  taken,  no  matter  by  whom,  pursuant  to  the  terms  of  the 
contract  of  loan,  with  the  knowledge  of  the  lender  ?  If  it  was,  the 
contract  is  usurious.  That  it  was  in  this  case  would  seem  to  be  almost 
incontestible.  It  is  undisputed  here  that  the  borrower  first  applied  to 
the  lender ;  that  the  lender  said  that  ho  should  make  the  loan,  but 
that  to  do  so  he  would  be  compelled  to  sell  his  securities  at  a  loss,  and 
that  the  borrower  replied  that  he  would  stand  the  loan.  At  this  point 
the  lender  sent  the  l>orrower  to  his  son  to  arrange  the  terms  of  the 
contract.  The  son  and  the  borrower  did  arrange  them,  and  one  of 
them  was  that  the  borrower  should  pay  the  lender's  son  $5,000  for 
advising  his  father  to  make  the  loan.  In  view  of  these  facts  I  think 
it  is  impossible  to  say  that  the  lender  did  not  send  the  borrower  to  his 
son  to  have  just  such  a  contract  entered  into  as  the  son  afterward  made. 
It  will  be  remembered  that  the  work  of  negotiation  was  almost  complete, 
the  minds  of  the  parties  had  met  on  all  the  material  parts  of  the  contract ; 
the  lender  had  the  money  which  the  borrower  wanted,  or  could  readily^ 
raise  it ;  he  was  willing  to  make  the  loan,  but  he  wanted  something  in. 


Digitized  by 


Google 


N.  J.]  Bonus  v.  Trefz.  551 

addition  to  legal  interest ;  the  borrower  was  willing  to  pay  more  than 
legal  interest;  the  lender's  son  was  a  lawyer,  the  lender  was  not; 
and  now  when  thev  reach  the  point  where  it  is  necessary  that  a  plan 
should  be  devised  for  the  payment  of  more  than  legal  interest  for  the 
money,  the  lender  sends  the  borrower  to  his  son.  To  my  mind  it  ifi 
clear  that  his  object  in  doing  so  was  to  have  the  difficult  part  of  the 
contract  arranged. 

Besides,  it  will  be  remembered,  that  two  of  the  reasons  which  the 
son  urged  in  justification  of  this  extraordinary  charge  had  special  refer- 
ence to  his  father.  They  were  just  such  reasons  as  a  greedy  lender, 
dealing  in  person,  would  present  to  the  mind  of  an  eager  borrower. 
The  son  says  that  he  told  the  borrower  that  the  loan  was  a  large  one, 
and  that  the  security  ofifered  was  not  a  first  lien.  These  considerations 
were  such,  it  will  be  observed,  as  concerned  the  lender  principally,  if 
not  exclusively.  If  the  loan  was  made,  the  lender  had  to  raise  the 
money  (the  labor  and  loss  of  doing  so  were  his),  and  if  the  security  to 
be  taken  for  the  loan  was  insufficient,  or  subject  to  any  infirmity  or  dis- 
advantage, the  risk  was  the  lender's.  Mere  form  of  speech,  in  such  a 
matter,  is  wholly  immaterial.  The  son  may,  in  this  transaction,  appear, 
if  we  look  merely  at  the  form  of  his  speech,  to  have  been  speaking  for 
himself,  but  if  we  look  at  the  substance  of  what  he  said,  we  must  see 
that  what  he  said  was  said  for  his  father,  and  not  for  himself. 

That  the  contract  actually  made  in  this  case  required  the  borrower  to 
pay  more  than  legal  interest  is  free  from  all  doubt.  But  suppose  we 
say  that  the  contract,  in  this  respect,  was  unauthorized,  and  that  the 
lender  never  meant  or  consented  that  his  agent  should  place  himself  in 
a  position  where  he  would  be  under  a  very  powerful  temptation  to 
betray  him,  then  the  lender  was  bound,  according  to  one  of  the  best 
established  and  most  salutary  principles  of  the  law  of  agency,  as  soon 
as  the  fact  that  his  agent  had  transcended  his  authority  and  committed 
a  fraud  against  him  came  to  his  knowledge,  to  repudiate  the  contract 
and  disavow  it  in  toio.  The  moment  a  principal  obtains  knowledge 
that  his  agent  has,  in  protending  to  deal  for  him,  exceeded  his  authority, 
the  law  calls  upon  him  to  act ;  he  cannot  toy  with  the  situation  ;  he 
must  either  own  or  disown  his  agent's  act,  and  he  must  do  so  in  toto; 
he  cannot  ratify  part  and  repudiate  the  rest.  In  the  language  of  Judge 
Stoby  :  "  He  must  adopt  the  whole  or  none.  A  ratification  of  part, 
with  fuU  knowledge  of  all  the  material  circumstances,  operates  as  a 
confirmation  of  the  whole."     Story  Agency,  §  250. 

Now  while  this  is  a  well-established  rule  of  almost  universal  applica- 
tion, I  am  obliged  to  add,  that  it  seems  to  bo  authoritatively  decided  that 
contracts  of  the  class  under  consideration  do  not  fall  within  its  opera- 
tion, but  that  a  lender  may,  where  his  agent  has  without  his  knowledge, 
and  against  his  will,  stipulated  for  the  payment  of  a  bonus  to  himself 
as  a  condition  of  the  loan,  and  where  it  satisfactorily  appears  that  the 
lender  was  free  from  the  least  intention  to  violate  or  evade  the  law 
afi^inst  usury,  enforce  that  part  of  the  contract  which  he  intended 
should  be  made  and  repudiate  the  rest.  The  leading  case  on  this  sub- 
ject is  Condit  v.  Baldwin^  21  Barb.  181 ;  8.  0.  on  appeal,  21  N.  T. 
221.     The  doctrine  established  by  this  case  has  been  followed  in  New 
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York  in  North  v.  Sergeant^  33  Barb.  350 ;  Fellows  v.  C<mhmis9ioriefn 
of  Oneida,  36  id.  655  ;  and  Bell  v.  Day,  32  N.  Y.  165 ;  and 
Dy  the  court  of  errors  and  appeals  of  this  State  in  Muir  v.  New^ 
ark  Savings  Institution,  16  N.  J.  Eq.  537.  This  doctrine  was  not 
adopted  by  the  court  of  appeals  of  New  York  without  a  struggle,  and 
since  its  adoption,  it  seems  to  have  been  conceded,  that  its  soundness 
could  not  be  defended,  but  it  was  adliered  to  in  AdiVbrs  of  Earl  v. 
Day,  simply  on  the  ground  that  it  was  better  that  the  law,  on  such  a 
subject,  snould  be  considered  settled  than  that  it  should  be  settled 
exactly  in  conformity  to  correct  principles.  In  the  case  last  mentioned 
a  majority  of  the  judges  who  heard  it  were  convinced  that  the  doctrine 
was  unsound,  but  two  of  them — Chief  Judge  Davis  and  Judge  John 
K.  PoBTEK  —  nevertheless  voted  to  adhere  to  it  on  the  ground  of  «tar6 
decisis,  and  it  was  thus  maintained.  But  the  law,  so  far  as  this  court  is 
concerned,  must  be  considered  settled. 

Tlie  rule  then  to  be  applied  in  the  solution  of  the  case,  under  the 
view  last  stated,  is  this:  if  the  $5,000  were  taken  without  the  knowl- 
edge and  against  the  will  of  the  lender,  he,  notwithstanding  the  fact 
that  the  contract  of  loan  was  in  fact  usurious,  is  not  aflEected  by  its 
illegality,  and  may  enforce  his  mortgage,  but  if,  on  the  contrary,  the 
$5,000  were  taken  with  his  knowledge,  tnen  he  was  a  participant  m  the 
illegal  exaction,  and  should  be  required  to  bear  its  penal  consequences. 
The  proofs  leave  little  room  for  doubt  that  the  lender  knew,  before  he 
advanced  the  money,  that  a  bonus  was  to  be  paid  for  the  loan.  The 
son  says,  that  his  father  knew  that  he  was  in  the  habit  of  charging 
fees  or  commissions  for  procuring  loans,  but  that  his  father  did  not 
know  how  much  he  received  in  this  case.  He  does  not,  however,  say 
that  he  did  not  tell  his  father  how  much  he  was  to  receive.  When  the 
lender  and  borrower  suspended  their  negotiations  and  the  lender  sent 
the  borrower  to  his  son,  it  will  be  remembered  that  the  only  part  of 
the  contract  which  was  incomplete  was  that  which  should  provide  a 
method  by  which  the  lender  should  be  reimbursed  for  the  loss  he  would 
sustain  on  the  sale  of  his  securities.  The  son  made  that  part  of  the 
contract.  Did  not  the  father  want  to  know  what  it  was  ?  Would  he 
ever  have  consented  to  make  the  loan  until  he  knew  ?  Or  suppose  we 
say  that  the  father's  intention,  when  he  sent  the  borrower  to  liis  son, 
was  that  his  son  should  negotiate  the  whole  contract,  arrange  all  its 
parts,  still,  it  would  be  necessary  for  him,  in  order  to  raise  the  monev, 
to  sell  his  securities  and  thus  incur  loss,  and  he  would,  therefore,  still 
be  in  a  position  where  he  would  be  naturally  anxious  to  know  how  he 
was  to  be  reimbursed  and  unwilling  to  furnish  the  money  until  he  had 
satisfactory  information  on  that  subject.  There  can  be  no  doubt  that 
he  knew.  His  own  conduct  furnishes  very  strong  evidence  on  this  point. 
There  is  no  dispute  in  the  evidence  that  immediately  after  the  father 
laid  the  last  $15,000  of  the  loan  on  his  son's  table,  he  left  the  room 
where  the  business  was  being  transacted  and  went  into  the  adjoining 
room,  and  that  the  door  between  the  two  rooms  was  closed.  The 
mortgagor's  book-keeper  says  that  the  father  remained  in  the  adjoining 
room  until  the  business  was  completed,  and  that  he  found  them  there 
when  he  went  out,  while  the  son  says  that  he  did  not  see  his  father 
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again,  after  he  left  his  room,  until  near  the  close  of  the  day.  There  is 
no  dispute,  however,  that  he  left.  Now  why  did  he  leave  ?  His  sou, 
it  is  true,  was  there  to  represent  him  and  to  do  for  him  whatever  was 
necessary  to  be  done,  but  an  important  contract,  involving  $20,000,  to 
which  he  was  a  party,  was  in  course  of  execution  and  at  its  most 
interesting  point,  at  the  point  where  the  money  was  to  be  handed  over 
and  the  securities  delivered  and  the  final  words  spoken ;  he  had  no 
business  or  duty  which  called  him  elsewhere;  he  had  a  right  to  be  in 
the  room  where  the  business  was  being  transacted ;  his  interest,  as  well 
as  his  curiosity,  would  naturally  make  him  desire  to  be  there,  but  he 
went  away,  and  as  soon  as  he  was  placed  in  a  position  where  he  could 
neither  see  nor  hear  what  was  done,  one-fourth  of  the  sum  secured  by 
the  mortgage  he  had  just  taken  was  paid  to  his  son  as  a  fee  for 
advising  him  to  make  the  loan.  Can  there  be  a  doubt  in  the  mind  of 
any  person  at  all  familiar  with  the  motives  which  control  human  con- 
duct, why  he  went  away  ?  I  have  none.  The  proofs  convince  me  that 
the  contract  on  which  the  mortgage  sought  to  be  foreclosed  is  founded 
was  usurious  and,  therefore,  the  defense  must  prevail. 

Note. —  To  constitute  usoiy  it  must  be  shown  that  the  additional  interest  was  paid 
or  retained  in  pursuance  of  a  mutual  agreement.  Where  an  agreement  was  mtAe  to 
loan  money  at  lawful  interest,  but  at  the  time  of  executing  the  securities  the  lender 
required  and  the  borrower  assented  to  the  allowance  of  a  sum  falsely  represented  by 
the  former  to  have  been  an  expense  incurred  in  procuring  the  money,  field,  that 
this  was  not  usury.  Morton  v.  Thitrber,  85  N.  Y.  550.  ttee,  also,  Bevier  v.  CoveU, 
«7  id.  60. 

In  Ifew  York  the  current  of  decision  following  the  leading  case  of  Condit  v.  Bald- 
win, 21  N.  Y.  219,  upon  the  principle  of  stare  decisis,  is  tliat  where  an  agent  in- 
trusted with  money  to  invest  at  legal  interest  exacts  a  bonus  for  himself,  as  the  con- 
iition  of  making  a  loan,  without  tlie  knowledge  or  authority  of  his  principal,  it  will 
not  constitute  usury  in  the  principal  nor  affect  the  security  in  his  hands.  Moore  v. 
Bogart,  19 Hun,  237  ;  Arnoty.  Whitcomb,  23  N.  Y.  Weekly  Dig.  195  ;  EstevezY.  Purdy, 
66  K.  Y.  448  ;  reversing  6  Hun,  46 ;  50  How.  350 ;  Van  Buren  v.  Stokes,  1  Hun,  484 ; 
Sniffen  v.  Koechling,  45  N.  Y.  Super.  61 ;  Algur  v.  Gardner,  64  N.  Y.  805 ;  BeU 
T.  Day,  82  id.  165  ;  FeUaws  v.  Longyor,  91  id.  380  ;   Van  Wyck  v.  Watters,  81  id.  852. 

In  Sheaf  Y.  Waterbury,  16  N.  Y.  Weekly  Dig.  444,  it  was  held  that  where  an  agent 
loaned  his  principal's  money  and  by  mistake  took  as  security  a  mortgage  running  to 
himself  instead  of  his  principal,  and  also  received  a  usurious  honxts  from  the  mort- 
gagor without  the  principal's  knowledge,  and  the  principal  did  not  move  against  the 
mortgagor  when  he  learned  of  the  mistake,  but  did  shortly  after  learning  of  the 
bonus,  and  the  agent  assigned  the  mortgage  to  his  principal,  that  the  delay  did  not 
prejudice  the  principal's  rights  against  the  mortgagor,  and  that  the  defense  of  usury 
was  not  available. 

A  bonus  paid  by  a  third  party  as  a  condition  of  a  loan  upon  a  bond  and  mortgage, 
without  the  knowledge  or  consent  of  the  mortgagor,  and  never  paid  or  agreed  to  be 
paid  by  him,  does  not  render  the  bond  and  mortgage  void  for  usury.  Madison  Uni- 
versity  v.  White,  25  Hun.  490. 

The  taking  of  unlawful  interest  by  a  servant,  without  the  knowledge  of  his 
employer,  and  in  which  there  is  no  evidence  that  the  employer  has  participated,  does 
not  invalidate  the  claim  of  the  employer  for  a  repayment  of  the  loan.  Lyon  v.  Simp- 
son, 16  N.  Y.  Weekly  Dig.  365. 

The  fact  that  an  attorney  or  agent  exacted  a  sum  in  excess  of  lawful  interest  upon 
making  a  loan  for  his  principal,  and  that  the  latter  received  the  excess,  does  not  alone 
■establish  the  defense  of  usury.  It  must  be  shown  that  the  principal  had  knowledge 
of  the  usury  and  that  it  was  taken  by  his  consent.     Philips  v.  MackeUar,  93  N.  Y.  &. 

Where  the  agent  of  a  mortgagee  receives  a  sum  from  the  mortgagor  as  a  bonus, 
without  the  knowledge  or  consent  of  his  principal,  and  without  any  understanding 
that  it  should  be  received  as  an  extra  exaction  on  account  of  interest,  the  instrument 
is  not  tainted  with  usury.     Betz  v.  Dams,  13  N.  Y.  Weekly  Dig.  547. 
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The  New  York  rule  was  followed  in  Palmer  v.  CaU,  2  McCraiy,  622 ;  7  Fed-  Bep'r, 
787 ;  AeJieson  v.  Chase,  28  Minn.  211 ;  BaUinger  v.  Bourland,  87  III.  513 ;  8.  C, » 
Am.  Rep.  140  ;  Brigham  v.  Mj/era,  51  Iowa,  397  ;  S.  C,  1  N.  W.  Rep'r.  897.  See,  also, 
Boardman  v.  Taylor,  66  Ga.  638. 

The  fact  that  the  borrower  of  moner  pays  commissions  to  the  loan  broker,  in  addi- 
tion to  the  lawful  rate  of  interest  to  be  paid  the  lender,  does  not  make  the  contract 
of  lending  usurious  unless  it  appears  that  the  claim  for  commissions  was  but  a  doTioe 
to  evade  the  usury  laws.     Ekldy  v.  Badger,  8  Biss.  238. 

In  harmony  with  the  principal  case  is  that  of  New  England,  etc.,  Co.  Y.  Hendrkk 
mn,  12  Neb.  504  ;  S.  C.  12  N.  W.  Rep'r,  916,  where  it  was  held  that  where  an  agent 
intrusted  with  money  of  his  principal  to  loan,  exacts  a  bonus  or  commission  from  the 
borrower,  in  addition  to  lawful  interest,  the  contract  will  be  tainted  with  asary. 
This  case  reviews  many  authorities.  See,  also,  Cheney  v.  White,  5  Neb.  261 ;  S.  C, 
25  Am.  Rep.  487. 

A  loan  made  through  the  lender's  agent,  the  lender  understanding  that  the  agent 
is  to  charge  the  borrower  for  the  agent's  services  in  procuring  the  loan,  in  addition 
to  lawful  interest,  and  the  agent  receiving  pay  therefor  accordingly,  is  usurioaa. 
Payne  v.  Newcomb,  100  111.  611  ;  S.  C.  89  Am.  Rep.  69. 

The  New  York  cases,  and  those  which  follow  them,  proceed  upon  the  principle 
that  the  agent  is  not  impliedly  or  apparently  authorized  to  violate  the  law  or  do  aa 
illegal  act. 

The  cases  which  hold  the  contrary  seek  to  apply  the  rule  contended  for  by  CoM- 
8TOCK,  J.,  in  his  dissenting  opinion  in  Gondii  v.  Baidiain,  supra,  that  **  If  the  agent 
is  guilty  of  fraud  or  usury  the  principal  must  either  disavow  the  dealing  or  take  all 
the  consequences.  He  cannot  make  a  different  contract  by  rescinding  the  vioes  which, 
enter  into  and  form  a  part  of  it." —  Ed.] 


Field  v.  Town  of  West  Obanob. 

October,  1885. 

Surface  Water  —  Grade  of  Street  —  Question  of  Fact. 

No  responsibility  attaches  for  damages  done  by  the  diversion  of  sarface  water 
by  the  public  authorities,  where  the  diversion  is  merely  incidental  to  and  occa- 
sioned by  the  making  or  alteration  of  street  grades  ;  but  it  is  otherwise  where 
the  water  is  prevented  from  following  the  gr^e  of  the  streets  and  is  collected 
from  a  large  district  of  country  and  carried  by  artificial  means  to  a  point  where 
it  would  not  otherwise  go,  and  is  there  discharged  in  large  volume  on  to  private 
property. 

Where  there  is  a  dispute  as  to  whether  there  has  been  such  a  diversion  of  the 
surface  water  as  will  sustain  an  action  for  the  damages,  its  decision  must  be 
controlled,  like  other  disputed  questions  of  fact,  by  the  weight  of  evidence. 

On  final  hearing  on  bill  and  answer,  and  proofs  taken  in  open  court. 
The  opinion  of  the  court  states  the  case. 

William  B,  Guilds  for  complainant.  John  W.  Taylor j  for 
defendants. 

Van  Fleet,  V.  C.  The  complainant  seeks  protection  against  injury 
from  surface  water.  His  bill  alleges  that  the  defendants  have  changed 
the  ancient  course  of  the  surface  water  flowing  along  certain  public 
roads,  and  caused  it  to  be  so  discharged  as  to  overflow  his  lands.  He 
alleges  that  he  suffers  injury  at  two  different  points,  and  that  each 
results  from  the  illegal  acts  of  the  defendants. 

Mount  Pleasant  avenue  extends  from  the  crest  of  the  Orange  moun- 
tain to  near  the  southerly  foot  of  tlie  mountain,  where,  notwith- 
standing the  highway  continues  in  the  same  direction,  it  ceases  to  be 
called  Mount  rleasant  avenue,  and  is  called  Condit  street.  At  the 
point  where  this  highway  ceases  to  be  called  an  avenue  and  becomos 
a  street,  Fairmount  avenue,  a  street  running  from  north  to  south,  inter- 
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Beets  it.  Mount  Pleasant  avenue,  being  a  mountain  road,  carries,  in 
times  of  heavy  rains  and  the  melting  of  large  bodies  of  snow,  a  large 
quantity  of  water.  The  complainant  alleges  that  the  ancient  course  of 
tne  water  flowing  along  the  northerly  side  of  this  avenue  was  down 
Condit  street,  and  thence  to  a  natural  stream  called  Second  river ;  and 
that  the  water  on  the  northerly  side  of  the  avenue  continued  to  flow  in 
that  course  until  1873,  when  the  defendants  caused  its  course  to  be 
changed,  and,  by  means  of  a  gutter  or  drain,  led  it  across  Mount 
Pleasant  avenue  and  down  Fairmount  avenue  to  a  point  where  the  earth 
is  low  and  marshy,  and  there  discharge  it  on  private  property.  The 
complainant  owns  land  contiguous  to  that  into  which  this  water  is  dis- 
charged.    His  land  is  also  low  and  marshy. 

For  the  purpose  of  draining  his  land  at  this  point,  and  other  land 
belonging  to  him  Ijing  further  south,  and  lands  belonging  t6  other 
persons  in  that  vicinity,  a  ditch  was  constructed  many  years  ago,  by 
which  the  water  was  conducted  to  the  east  branch  of  the  Rahway 
river.  The  special  injury  which  the  complainant  alleges  that  he  suffers 
by  the  discharge  of  the  water  from  Mount  Pleasant  avenue,  at  the 
point  above  indicated,  is  that  the  quantity  of  water  thus  brought  to 
the  head  of  the  ditch  is  augmented  to  such  an  extent  that  the  ditch 
cannot  carry  it,  and  his  lands  are  in  consequence  submerged.  He 
says  that  the  capacity  of  the  ditch  is  amply  suflicient  to  carry  all  the 
water  rising  naturally  in  the  marshy  land  at  its  head,  and  also  in  the 
land  througn  which  it  passes,  but  not  to  carry  the  water  brought  down 
from  the  northerly  side  of  Mount  Pleasant  avenue  ;  that  the  ditch  was 
not  constructed  to  drain  the  public  highways,  and  was  never  used 
for  that  purpose  until  the  defendants  made  the  diversion  of  which  he 
complains. 

The  other  point  of  injury  is  on  Northfield  avenue.  The  ditch 
already  mentioned  as  having  been  constructed  to  drain  the  lands  now 
owned  by  the  complainant  and  lands  owned  by  others,  crosses  North- 
field  avenue.  Where  it  crosses  the  avenue  a  county  bridge  was  built 
in  1855,  and  eyelets  were  put  in  the  bridge  to  carry  the  water  flowing 
along  the  avenue  into  the  ditch.  Main  street  intersects  a  public  high- 
way called  Valley  road  nearly  opposite  the  point  where  Northfield 
avenue  intersects  it.  The  descent  of  Main  street  for  nearly  two  thou- 
sand feet  is  westward  and  to  Valley  road.  The  complainant  alleges, 
that  the  ancient  course  of  the  surface  water,  flowing  along  Main  street, 
was  from  east  to  west  to  Valley  road,  and  that  when  the  water  reached 
Valley  road,  it  turned  south  and  flowed  along  Valley  road  until  it 
reached  a  brook  crossing  that  road  and  was  there  discharged.  He  says, 
that  this  course  was  as  ancient  as  the  roads  themselves,  and  that  the 
water  continued  to  flow  in  it  until  1873,  when  the  defendants  changed 
its  course,  by  constructing  a  gutter  across  Valley  road,  by  means  of 
which  the  water  was  led  into  Northfield  avenue,  and  then  carried  along 
that  avenue  to  the  county  bridge  and  there  discharged  into  the  ditch. 
He  further  says,  that  by  the  discharge  of  the  water  from  the  public 
highways,  at  the  two  points  indicat^,  parts  of  his  lands  are,  for  more 
than  half  the  year,  submerged  with  water  from  one  to  three  feet  in 
depth,  and  that  the  water  standing  on  his  land  becomes  stagnant  and 
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ioul,  and  thus,  not  only  rendering  the  parts  submerged  worthless,  but 
greatly  impamng  the  value  of  his  adjacent  krids. 

The  case  made  by  the  bill  has  been  adjudged  by  this  court,  and  like- 
wise by  the  court  of  errors  and  appeals,  to  be  suflScient  to  entitle  the 
complainant  to  relief.  Fidd  v.  West  Orange^  36  N.  J.  Eq.  118;  S.  C,  on 
appeal,  37  id.  600.  The  broad  doctrine,  declared  by  some  courts,  that 
no  right  of  any  kind  can  be  claimed  in  the  flow  of  surface  water,  and 
that  neither  its  retention,  division,  repulsion  or  altered  transmission  will 
constitute  an  actionable  injury,  has  never  been  adopted,  in  all  its  length 
and  breadth,  in  this  State.  The  supreme  court  has,  however,  held  that 
where  damage  results  to  an  individual  from  the  discharge  of  surface  water 
upon  his  land,  in  consequence  of  the  proper  exercise  of  power  granted 
to  a  municipality  to  mate  and  grade  highways,  no  legal  liability  exists. 
Injury  may  be  suffered,  but  in  such  case  no  damage  can  be  recovered. 
Town  of  Union  ada.  DurTces^  38  N.  J.  L.  21.  In  the  case  just  cited  a 
street  was  opened  extending  from  the  foot  of  a  hill  over  its  crest.  At 
the  top  of  the  hill  it  was  necessary,  in  order  to  give  the  street  a  suitable 
grade,  to  sink  the  road-bed  below  the  natural  surface  of  the  earth,  and 
an  excavation  of  considerable  depth  was  made  at  that  point.  Transverse 
streets,  properly  graded,  were  opened  through  the  street  first  men- 
tioned. The  consequence  was,  that  in  time  or  heavy  rains,  large  quan- 
tity of  water  gathered  at  the  crest  of  the  hill,  and  following  the  aeclivity 
of  the  new  street,  discharged  itself,  when  near  the  foot  of  tl\e  hill,  on 
the  plaintiff's  land.  The  court  held,  that  cutting  this  street  through 
the  hill,  and  intersecting  it  with  cross  streets,  and  thus  collecting  sur- 
face water  from  the  adjacent  lands  and  allowing  it  to  run  down  on  the 
plaintiff's  land  did  not  constitute  an  actionable  injury.  "  In  all  this,'' 
the  court  says,  ^'  the  corporate  authorities  did  nothing  but  what  they 
had  a  riglit  to  do ;  and  the  result  was  nothing  wrongful,  being  simply 
the  division  of  surface  water.  If,  for  such  a  course  of  acts,  an  action 
will  lie,  then  scarcely  a  grade  of  a  street  can  be  made  or  altered  without 
incurring  a  similar  liability." 

The  court  of  errors  and  appeals,  in  deciding  upon  the  adequacy  of 
the  complainant's  case,  as  exhibited  in  his  bill,  to  enable  him  to  relief, 
expressly  affirmed  the  doctrine  laid  down  in  Tovm  of  Union  ads. 
DurheSj  but  pointed  out  a  notable  distinction  between  that  case  and  the 
case  presentea  by  the  complainant's  bill.  The  distinction  is  this:  The 
injury  complained  of  in  Town  of  Union  ads,  Durkea  was  caused  by  the 
discharge  of  surface  water  at  the  point  where  the  grade  of  the  street 
compelled  its  discharge  —  it  could  not  be  discharged  elsewhere  unless 
the  grade  of  the  street  was  changed  —while  in  this  case,  it  is  alleged 
th  t  the  water  is  prevented  from  following  the  grade  of  the  streets,  and 
is  collected  from  a  large  district  of  country,  and  carried  by  artificial 
means  to  a  point  where  it  would  not  otherwise  go,  and  is  there  dis- 
charged in  large  vohime  and  with  great  force  on  the  complainant's 
land.  Mr.  Justice  Vai^  Syckel,  speaking  for  the  court,  says:  "The 
authorities  are  quite  uniform  in  holding  that  no  responsibility  attaches 
for  damages  done  by  the  diversion  of  surface  water  by  the  public  author- 
ities, where  the  diversion  is  merely  incidental  to  and  occasioned  by  the 
making  or  {^Iteration  of  street  grsMdea 
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The  injury  complained  of  in  this  case  is  not  that  consequent  upon 
the  alteration  of  grades,  but  flows  from  a  scheme  put  into  execution  by 
the  municipal  authorities  by  which  the  water  is  prevented  from  follow* 
ing  the  grade  of  the  street.  By  means  of  artificial  ducts  or  channels  the 
surface  water  over  a  large  district  is  carried  away  from  where  it  would 
otherwise  be  discharged,  and  made  to  pour  upon  the  complainant's  land. 
Thus,  what  is  styled  the  common  enemy  which  every  proprietor  must 
resist  as  best  he  may,  is  invested  witli  accumulated  volume  and  force 
and  thrown  upon  one  in  ease  of  all  others."  West  Orange  v.  Fields 
37  N.  J.  Eq.  600.  This  statement  shows  very  clearly  what  the  court  un- 
derstood to  be  the  nature  of  the  complainant's  injuries,  and  also  the 
means  by  which  they  were  inflicted.  The  wrong  which  the  court  held 
should  bo  redressed  was  this :  The  defendants  had  arrested  the  water  in 
its  course  down  the  declivity  of  the  highways  as  they  were  graded,  and^ 
by  artificial  means,  turned  it  out  of  its  course  and  in  a  direction  it  would 
not  otherwise  have  gone,  and  after  having  thus  collected  it  from  a  large 
district  of  country,  poured  it  in  its  accumulated  volume  and  force  on  the 
complainant's  land.  The  chancellor  and  Mr.  Justice  Van  Syokkl  both 
remarked,  that  if  the  defendant  could  do  this  without  being  answerable 
for  the  consequences,  4hey  would,  in  effect,  have  power  to  condemn 
private  property  to  public  use  witliout  compensation. 

The  defendants  were  empowered  by  an  act  passed  in  1870  to  improve 
the  highways  of  West  Orange  by  grading  and  paving.  Pamph.  Laws, 
p.  468.  Under  the  authority  of  that  act,  they,  in  1871,  caused  the 
several  highways  mentioned  in  the  bill  to  be  macadamized  and  guttered. 
They  deny,  by  their  answer,  that  in  making  the  improvement  any 
change  whatever  was  made  in  the  course  of  the  flow  of  the  surface 
water  along  any  of  the  highways ;  they  say,  on  the  contrary,  that  they 
were  careful  to  avoid  any  change  in  that  respect,  and  endeavored  to 
keep  the  water  in  its  ancient  courses  and  cause  it  to  be  discharged  at 
the  points  where  it  had  long  been  discharged.  They  further  say  that 
if  the  complainant's  lands  are  flooded,  his  injury  is  the  result  of  the 
unfortunate  position  of  his  lands,  they  being  lower  than  the  surround- 
ing lands,  combined  with  the  fact  that  this  improvement,  like  all  others 
of  like  character,  necessarily  resulted  in  discharging  a  larger  quantity 
of  water  in  a  shorter  period  of  time  than  was  previously  discharged. 
The  improvement  consisted  in  making  the  road-bed  hard  and  smooth, 
and  giving  it  such  form  that  it  would  shed  the  water  falling  on  it 
quickly,  and  paving  the  gutters  at  the  road  side  so  that  all  the  water 
which  was  formerly  absorbed  by  the  road-bed  and  also  that  which  col- 
lected and  stood  in  the  depressions  of  the  road  is  now  carried  off  quickly 
to  the  point  of  discharge.  As  already  shown,  the  defendants  are  not 
answerable  for  any  damage  which  the  complainant  may  suffer  in  conse- 
quence of  changes  made  m  the  highway  pursuant  to  authority  of  law* 
And  it  will  be  understood  without  saying  that  they  cannot  be  held 
liable  for  any  injury  resulting  from  the  law  of  gravitation. 

Tlie  case  is  now  reduced  to  a  simple  contest  ot  fact.  And  the  first 
question  to  be  decided  is,  have  the  defendants  arrested  the  water  flow- 
ing along  the  northerly  side  of  Mount  Pleasant  avenue,  and  prevented 
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it  from  following  the  grade  of  the  street,  and  by  artificial  means  turned 
it  aside  from  where  it  would  otherwise  have  gone  and  disdiar^ed  it  so 
near  complainant^s  land  as  to  compel  his  land  to  receive  it?  l^he  com- 
plainant, it  will  be  remembered,  says  that  the  ancient  course  of  this 
water  was  not  down  Fairmount  avenue  but  down  Condit  street.  The 
very  pith  of  his  grievance  in  respect  to  this  water  is  that  the  defend- 
ants in  making  the  improvement  of.  1871,  constructed  a  gutter  just  at 
the  point  where  Mount  Pleasant  avenue  ends  and  Condit  street  com- 
mences, by  which  the  water  was  led  from  the  north  side  of  the  avenue 
to  the  south  side,  and  from  there  carried  down  Fairmount  avenue.  Is 
the  complainant  right  in  his  statement  of  fact?  Was  the  course  of  the 
water  prior  to  I87I  down  Condit  street!     Eighteen  witnesses  have 

S'ven  evidence  on  this  point,  five  for  the  complainant  and  thirteen  for 
e  defendants.  One  of  the  five  called  by  tne  complainant  says,  that 
he  will  not  state  as  a  positive  fact  that  the  water  nowing  down  the 
northerly  side  of  Mount  Pleasant  avenue,  when  it  reached  CJondit  street, 
continued  on  down  Condit  street,  but  it  is  his  impression  that  that  was 
the  fact ;  another  says  that  he  does  not  know  that  he  ever  saw  the  water 
accumulated  above  Condit  street  flow  down  Condit  street,  except  in  times 
of  high  water,  but  the  other  three  state  positively  that  there  was  a  well- 
defined  gutter  or  ditch  on  the  northerly  side  of  Mount  Pleasant  avenue, 
which  continued  on  down  Condit  street,  and  that  from  their  earliest 
recollection,  covering  a  period  of  over  forty  years,  the  water  flowing 
along  the  northerly  side  of  Mount  Pleasant  avenue  always,  up  until  the 
defendants  changed  its  course,  continued  on  down  Condit  street.  On 
the  other  hand  ten  of  the  witnesses  called  by  the  defendants  swear 
that  the  gutter,  which  carried  the  water  flowmg  along  the  northerly 
side  of  Mount  Pleasant  avenue,  crossed  the  avenue  near  the  point 
where  the  avenue  ends  and  Condit  street  commences,  and  that  the  water 
coming  down  that  side  of  the  avenue  always  flowed  across  the  avenue 
in  that  gutter  and  then  down  Fairmount  avenue ;  they  further  say  that 
there  was  no  gutter  or  ditch  at  that  point  along  Condit  street,  but  that 
the  surface  of  the  earth  was  such  as  td  constitute  a  natural  barrier 
against  any  water  flowing  down  Condit  street,  except  in  times  of 
unusually  high  water,  and  that  at  such  times  the  water  which  flowed 
over  this  ridge,  as  some  of  the  witnesses  called  it,  didn't  flow  in  a 
gutter  or  drain,  but  spread  itself  over  Condit  street.  Some  of  the  wit- 
nesses say  that  the  top  of  this  ridge  was  used  as  a  foot-path  to  pass 
from  the  shoeshop  or  factory  of  Joseph  Condit,  standing  on  the 
northerly  side  of  the  avenue,  across  the  avenue,  and  then  southward. 
The  whole  thirteen  swear,  the  most  of  them  with  great  positiveness, 
that  the  ancient  course  of  the  water,  coming  down  the  nortnerly  side  of 
Mount  Pleasant  avenue,  was  across  the  avenue,  near  the  point  where  it 
<;ease8  to  be  called  an  avenue  and  becomes  Condit  street,  and  thence 
down  Fairmount  avenue.  Their  evidence  covers  a  whole  period,  from 
1820  down  to  the  time  when,  it  is  alleged,  the  course  of  the  water  was 
changed  ,  some  of  them  raided  so  near  the  locics  m  qtio  that  it  was 
daily  under  their  observation-;  thev  mentioned  facts  and  circumstances 
showing  the  utmost  familiarity  with  the  locality  and  all  its  peculiarities; 
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onless  they  state  what  is  not  true  their  observations  respecting  the 
conrse  of  the  water  were  careful  and  frequent,  and  their  recollection  of 
what  they  saw  clear,  strong  and  accurate.  The  question  is  one  which 
must  be  solved  by  the  recollection  of  witnesses,  and  its  decision,  likfe 
the  decision  of  other  disputed  questions  of  fact,  must  be  controlled  by 
the  weight  of  the  evidence.  The  change  in  the  course  of  the  water,  if 
any  was  made,  was  made  as  early  as  1871  or  1872.  This  suit  was  not 
brought  until  1882.  It  may  not  be  easv  to  reconcile  the  two  conflict- 
ing statements,  but  there  can  be  no  doul)t  about  which  way  the  weight 
of  the  evidence  inclines,  nor  about  the  fact  which  the  evidence  as  a 
whole  establishes.  The  proofs  in  respect  to  this  branch  of  the  case 
fail,  as  I  think,  to  show  any  case  whatever  against  the  defendants. 
This  brings  us  to  the  second  question  of  fact  presented  by  the  case, 
which  is,  nave  the  defendants  made  such  change  in  the  course  of  the 
flow  of  the  water  flowing  down  Main  street  as  entitles  the  com- 
plainant, under  the  legal  rule  above  stated,  to  relief?  It  will  be 
remembered  that  .he  alleges  that  the  ancient  course  of  the  water  was 
down  the  Valley  road,  and  not  down  Northfield  avenue,  and  that  he 
charges  as  the  cause  of  his  iniury;  that  the  defendants,  by  the  coft- 
struction  of  a  gdtter  across  the  Valley  road,  have  led  the  water  down 
Northfield  avenue,  and  discharged  it  into  his  ditch,  and  thus  cast  upon 
his  land,  a  large  quantity  of  water  which  would  not  otherwise  have  gone 
there.  The  wrongful  act,  in  this  instance,  consists  in  turning  the 
water  out  of  that  course  which  it  would  take  if  allowed  to  follow  the 
declivity  of  the  streets,  and  by  that  means  throwing  upon  the  com- 
plainant's land  a  large  quantity  of  water,  which,  but  for  such  change, 
would  have  gone  elsewhere.  The  evidence  respecting  this  grievance 
leaves  it  almost  as  certain,  as  it  is  in  respect  to  the  other  ground  of 
complaint,  that  the  complainant  is  wrong  in  his  facts.  Fifteen  wit- 
nesses have  testified  as  to  the  course  of  the  water  flowing  down  Main 
street,  six  on  the  part  of  the  complainant  and  nine  for  the  defendants. 
Five  of  those  caused  by  the  complainant  say,  that  the  course  of  this 
water  was  down  Valley  road  until  1872  or  1873,  when  the  defendant 
turned  it  down  Northfield  avenue,  except  in  times  of  freshets  or  floods. 
Another  says  that  the  original  course  of  the  water  was  down  Valley 
road,  and  that  the  water  continued  to  flow  in  that  direction  until  a 
point  of  time,  somewhere  between  1845  and  1849,  when  its  course  was 
changed,  and  it  was  then  carried  down  Northfield  avenue;  while  the 
nine  who  were  called  by  the  defendants  say  that  the  course  of  the  great 
■body  of  the  water  was  always  down  Northfield  avenue,  and  not  down 
Valley  road  ;  that,  it  is  true,  that  in  times  of  high  water  a  small  part  of 
it,  possibly  twenty  per  cent,  flowed  down  Valley  road,  but  even  at  such 
times  the  great  body  of  the  water,  went  down  Northfield  avenue. 
They  say  the  great  body  of  the  water  always  went  down  Northfield 
avenue,  because  it  was  easier  for  it  to  go  there,  the  descent  being  in 
that  direction.  The  proof  shows  that  that  is  the  fact.  The  civil  engi- 
neer who  devised  the  scheme  of  the  improvement  of  1870,  and  under 
whose  direction  it  was  executed,  swears  that,  before  the  improvement 
was  made,  there  was  a  fell,  in  a  distance  of  four  hundred  and  forty  feet^ 
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of  two  feet  between  the  point  where  Main  street  intersects  Valley  road 
and  the  county  bridge  on  Northfield  avenue  over  the  ditch;  while 
between  the  same  initial  point  and  the  point  on  Valley  road  where  the 
complainant's  witnesses  say  the  water  was  formerly  discharged,  there 
was  a  fall,  in  a  distance  of  eight  hundred  and  seventy  feet,  of  less  than 
ten  inches.  Several  of  the  witnesses  for  the  defense  also  testified  that 
there  was  no  gutter  or  ditch  along  Valley  road,  south  of  the  point 
where  Main  street  intersects  it,  by  which  the  water  could  be  carried 
down  that  road,  and  that  the  water  flowed  in  that  direction  in  times  of 
floods  and  freshets,  spread  itself  over  Valley  road  and  the  lands  adja- 
cent. It  is  not  disputed  that  in  1855  a  county  bridge  was  built  on 
Northfield  avenue,  over  the  complainant's  ditch,  and  that  eyelets  were 
constructed  in  the  bridge  for  the  purpose  of  letting  the  water,  flowing 
along  the  avenue,  run  into  the  ditch,  and  that  these  eyelets  were 
enlarged  by  the  county  in  1872.  This  was  prior  to  the  time  when  the 
complainant  acauired  title  to  the  lands  which  he  says  the  defendants 
have  injured.  He  did  not  get  title  until  January,  1873.  All  the  acts 
of  the  defendants,  which  he  says  work  injury  to  him,  were  done  as 
eftrly  as  1871,  yet  according  to  his  proof,  his  land  suffered  no  serious 
or  considerable  injury  until  1875  or  1876,  four  or  five  years  after  the 
doing  of  the  alleged  wrongful  acts.  Had  the  proofs  made  a  much 
stronger  case  in  favor  of  the  complainant,  and  shown  that  the  defend- 
ants had  changed  the  course  of  the  flow  of  the  water,  still  I  think  with 
the  fact  admitted,  that  the  change  was  made  in  1871,  and  that  no  injury 
resulted  until  1875,  it  would  have  been  very  different  to  declare  as  a 
judicial  conclusion,  in  the  absence  of  all  evidence  tending  to  explain 
why  cause  and  effect  stood  so  remote  from  each  other  in  point  of  time, 
that  the  complainant's  injury  resulted  from  the  defendants'  act.  The 
facts  on  which  the  complainant  grounds  his  right  to  relief  have  not,  in 
my  judgment,  been  proved ;  his  bill  must,  therefore,  be  dismissed,  with 
costs. 
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SVPREME  CO  URT  OF  PENN  STL  VANIA. 


In  BE  PETrnoN  of  Pateiok  Conway  fob  a  Wholebale  Liquob 

License. 

Junes,  1885. 

Discretion  op  the  CJourt  in  the  Granting  op  Liquor  Licenses. 

In  the  matter  of  applications  to  the  court  for  the  granting  of  licenses  to  sell 
liquor,  much  must  be  left  to  the  discretion  of  the  court,  and  where  that  discre- 
tion is  reasonably  and  properly  exercised,  the  supreme  court  will  not  interfere.* 

CertioraH  to  quarter  sessions  of  Dauphin  county. 

On  January  19,  1885,  Patrick  Conway  filed  in  the  quarter  sessions 
of  Dauphin  county,  an  application  for  a  wholesale  liquor  license,  which 
application  complied  with  the  statutory  requirements. 

As  it  was  a  new  application  the  court  on  the  day  fixed  for  the  gen- 
eral hearing  of  license  applications  postponed  the  consideration  of 
Conway's ;  no  objection  was  made  by  any  one  in  any  way  to  the  grant- 
ing of  the  license.  On  February  21,  1885,  the  court  refused  to  grant 
the  license.  On  March  17,  1885,  application  was  made  in  writing  to 
the  court  requesting  that  the  reasons  lor  the  refusal  be  placed  upon  the 
record  in  order  that  they  might  be  reviewed  by  the  supreme  court ; 
this  the  court  declined  to  do. 

Oeorge  Kunkd^  for  petitioner.     H.  M.  Chwydon^  contra. 

Per  Cubiam.  We  deem  it  unnecessary  to  answer  in  detail  the  able 
argument  of  the  counsel  for  the  plaintiff.  Much  must  be  left  to  the 
discretion  of  the  court  to  which  an  application  is  made  for  license  to  sell 
liquor.  Nothing  is  shown  in  this  case  to  prove  that  discretion  was  not 
reasonably  and  properly  exercised. 

Judgment  affirmed. 

MoCabty  et  al.  Appeal. 

June  3.  1885. 

Spbculaittb  Life  Inburance — Proceedings  to  Compel  Officers  of  Ck)MFANT 
TO  Pay  to  a  Recefver  Money  Appropriated  by  Them. 

After  the  dissolving  of  a  speculative  insurance  company  bj  proceedings  insti- 
tuted by  the  State  authorities,  the  court  appointed  a  receiver,  who  filed  a  bill  in 
^  equity  against  the  officers  and  directors  of  the  defunct  company,  to  recover 
moneys  which  he  aUeged  they  had  fraudulently  appropriated  to  themselves. 
The  court  eventually  made  a  decree  against  them  jointly.  Hdd,  that  the  pro- 
ceeding were  proper  ones  to  adopt  under  the  circumstances,  and  the  decree  was 
properly  made. 

Appeal  from  the  common  pleas  of  Danphin  connty. 

A.  H,  Dill  3,nd  A.  W.  Potter^  for  appellant.  Charles  Rower  and 
«7.  C  McAlamey^  for  appellee. 

Stebrett,  J.  After  commencement  of  proceedings  by  the  attorney- 
general  to  dissolve  the  Mahoney  Mutual  Assessment  Life  Association 

♦  See  28  Moak's  Eng.  Rep.  830 ;  Rex  v.  Tcung,  1  Burr.  666. 
.     Vol.  n.—  71 
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of  Selinsgrove,  the  appellee,  Henry  S.  Boyer,  was  appointed  receiver 
by  the  court.  In  the  proper  discharge  of  his  duties  as  such,  he  tiled 
this  bill  against  appellants,  oflBcers  and  directors  of  the  corporation,  to 
recover  certain  moneys  belonging  to  it  which  he  alleged  tliev  wrong- 
fully appropriated  and  distributed  among  themselves.  The  bill  charges 
inter  alia  that  thejr  received  divers  large  sums  of  money  belonging  to 
the  association  which  they  fraudulently  appropriated  to  themselves; 
"that  during  the  existence  of  the  association  they  fraudulently  divided 
among  themselves,  money  and  property  of  the  corporation  amounting 
to  $60,000,  which  should  have  been  applied  to  payment  of  death  losses 
now  due  and  unpaid,"  etc.,  and  prays  for  discovery,  account,  etc. 

The  decree  against  them  is  for  the  payment  of  $18,853.73  and  costs. 
It  is  scarcely  necessary  to  say  that  the  facts  found  by  the  master  and 
approved  by  the  court  fully  warranted  the  decree  against  them  for  at 
least  the  sum  above  stated. 

It  is  admitted  by  appellants  that  the  association  was  one  of  those  or- 
ganizations popularly  denominated  "graveyard  insurance  companies, 
.  .  .  .  engaged  in  the  business  of  issuing  wagering  policies,"  etc. 
It  is  also  stated  tnat  "its  business  flourished  while  the  craze  lasted,  and 
was  destroyed  in  the  general  wreck  caused  by  the  action  of  the  public 
authorities."  That  before  the  attorney-general  commenced  proceedings 
against  the  company,  "its  business  had  closed,  every  policy  issued  by 
the  company  had  been  forfeited  for  non-payment  of  dues  under  the 
provisions  of  the  charter,  every  debt  of  the  company  by  reason  of  obli- 

fations  arising  from  the  issuing  of  policies,  or  of  any  character  whatever, 
ad  been  fully  paid,  and  the  company  to  all  intents  and  purposes  had 
dissolved,"  and  that  "  without  necessity,  a  receiver  had  been  appointed 
08tensi4[)ly  to  protect  creditors."  These  and  other  similar  allegations  of 
fact  are  made,  as  alleged  in  appellant's  argument,  "for  the  purpose  of 
showing  the  exact  result  which  the  affirmance  of  these  proceedings  will 
produce.  It  can  be  no  other  than  this,  that  a  court  of  equity  will  collect 
money  for  distribution  among  a  class  of  alleged  creditors  who  would 
not  be  permitted  to  recover  at  law."  This  is  truly  a  Qovel  argument 
for  the  officers  and  directors  of  a  dissolved  corporation,  who  are  clearly 
shown  to  have  fraudulently  misappropriated  and  distributed  among 
themselves  over  $18,000  of  its  funds,  to  advance,  when  called  on  to 
make  restitution.  It  is  a  sufficient  answer  to  all  this  to  say  that  they 
have  no  right  to  retain  the  money.  When  it  is  eollected  by  the  receiver, 
the  court,  whose  officer  he  is,  will  supervise  the  distribution  thereof, 
and  they  will  doubtless  award  it  to  those  who  are  better  entitled  to  re- 
ceive it  than  the  appellants  are  to  retain  it.  The  question  of  distribu- 
tion is  not  now  before  us,  and  what  has  been  said  in  relation  to  those 
who  have  participated,  or  are  likely  to  participate,  in  the  distribution,  is 
entirely  foreign  to  this  contention. 

There  was  no  error  in  making  the  decree  against  appellants  jointly. 
The  evidence  shows  they  acted  jointly  in  the  fraudulent  misappropria- 
tion and  distribution  of  the  funds  among  themselves,  and  if  there  are 
any  equities,  as  between  themselves,  which  they  are  disposed  to  recog- 
nize, tney  are  the  proper  parties  to  adjust  them. 
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It  is  unnecessary  to  discuss  the  remaining  assignments  of  error.   We 
discover  no  merit  in  either  of  them. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  appellants. 


Appbal  of  John  and  Samuel  B.  Lininoeb. 

'  June  8,  1885. 

Will  —  Personalty  —  Absolute  Power  of  Disposal. 

a  testator  conferred  upon  his  wife,  first  full  and  exclusive  power  over  his  real 
estate  during  her  life,  wnich  was  **to  be  held  and  enjoyed  by  her  as  her  own  ;  " 
second,  the  power  to  take  into  ])ossession,  hold  or  convert  into  cash,  his  entire 
personal  estate  and  to  use  for  her  support  and  maintenance  as  much  thereof  as 
she  might  see  proper  "/or  that  or  any  otJier  purpose;"  he  also  directed  that  his 
executors  should  not  act  as  such  until  after  tne  death  of  his  widow. 

Held^  that  such  expressions  in  a  will  vest  an  absolute  power  of  disposition  of  * 
a  testator's  personal  estate. 

Appeal  of  John  and  Samuel  B.  Lininger,  executors  of  the  last  will 
and  testament  of  Samuel  Lininger,  deceased,  from  the  decree  of  the 
orphans'  court  of  Franklin  county. 

The  facts  were  as  follows:  Samuel  Lininger  died  on  the  11th  day  of 
April,  1880,  leaving  to  survive  him  a  widow,  Margaret  Lininger,  and 
four  children,  namely  John,  Samuel  B.,  Susan  and  Lydia.  By  his  will, 
be  directed  that  after  his  death,  his  wife,  Margaret  Lininger,  should 
take  possession  of  all  his  personal  property,  bonds,  notes,  accounts, 
and  other  evidences  of  indebtedness,  and  either  hold  or  convert  the 
same  into  cash  as  she  might  see  proper.  He  also  devised  to  her  his 
real  estate,  to  have  and  to  hold  the  same  during  her  natural  life  and  to 
be  enjoyed  by  her  as  her  own.  Ho  ako  directed  that  if  the  proceeds  of 
the  real  estate  should  not  be  suflScient  to  support  her,  she  was  to  be  at 
liberty  to  take  as  much  of  the  personal  fund  as  she  might  see  proper 
for  that  or  any  other  purpose.  He  appointed  his  two  sons,  John  and 
Samuel  B.,  his  executors,  with  the  distmct  instructions  that  they  were 
not  to  assume  the  duties  as  such  until  after  the  decease  of  his  wife. 
A  judgment  for  $7,332,  against  Samuel  McElhare,  was  a  part  of  the 
estate  of  the  testator  at  the  time  of  his  death.  On  April  17,  1882,  the 
widow  satisfied  this  judgment,  and  on  the  same  day  a  judgment  was 
confessed  by  Samuel  McElhare  in  favor  of  Samuel  B.  (the  son). 
Shortly  after  the  death  of  the  testator  and  during  the  life  of  the  widow, 
an  effort  was  made  to  compel  the  executors  to  settle  the  estate ;  a  peti- 
tion was  presented  asking  for  a  citation  upon  them  to  take  out  letters 
testamentary,  or  that  in  default  thereof  letters  of  administration  c,  t,  a,j 
be  granted  according  to  law.  An  order  was  made  to  take  out  letters, 
etc.  From  this  order  an  appeal  was  taken,  and  on  the  4th  day  of 
October,  1882,  the  supreme  court  reversed  the  decree  of  the  court 
below.  See  12  W.  N.  C.  512.  The  widow,  Margaret  Lininger,  died 
on  the  29th  day  of  January,  1883.  On  the  9th  day  of  February,  1883, 
letters  testamentary  were  granted  to  John  and  Samuel  B.,  the  executors 
named  in  the  will.  On  the  30th  of  April,  1883,  Susan  and  Lydia 
presented  their  petition  to  the  orphans'  court,  asking  that  these  execu- 
tors be  discharged.     On  the  17th  day  of  April,  1884,  Samuel  B.  was 
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discharged.  Ou  the  24th  day  of  June,  1884,  John  Lininger,  the  re- 
maining executor,  filed  his  first  and  final  account  of  the  trust  to  which 
exceptions  were  filed,  resulting  in  the  executors  being  surcharged  with 
among  other  items  the  amount  of  the  McElhare  judgment. 

Stenger  cfe  McKnigkt  and  Orr  cfe  Gillan^  for  appellants.  F.  M. 
Kimmell^  T.  M.  Mahan  and  J,  D.  Ludvng^  for  appellees. 

Gordon,  J.  We  cannot  regard  it  otherwise  than  as  remarkable  that, 
in  the  face  of  the  very  clear  and  explicit  terms  of  the  will  of  Samuel 
Lininojer  and  the  previous  intimation  of  this  court,  as  found  in 
Lininger^ 8  Appeal^  12  W.  N.  0.  512,  these  appellants  should  have  been 
surcharged  with  the  McElhare  judgment.  In  that  case,  the  attempt  was 
made,  in  contravention  of  the  will  of  the  testator,  to  compel  the  execu- 
tors to  take  out  letters,  but  we  refused  to  sanction  the  effort  thus  made. 
Mr.  Justice  Mercub,  in  delivering  the  opinion  of  this  court,  remarked, 
inter  alia:  ''An  inventory  or  appraisement  of  the  property,  all  oi 
which  may  be  consumed  by  the  vridow  at  her  pleasure,  would  be  use- 
less if  made."  We  need  hardly  add  that  this  decision  positively  set- 
tled the  construction  of  the  will  in  favor  of  the  widow's  absolute  right 
of  disposition  so  far  as  the  personalty  was  concerned ;  otherwise  the 
executors  must  have  had  duties  to  perform  during  her  life,  in  the  way 
of  controlling  her  use  of  the  property,  which  would  have  required  the 
taking  out  oi  letters.  If,  then,  as  the  learned  justice  says,  she  could 
consume  the  personal  estate  "  at  her  pleasure,''  without  restraint  of  any 
kind,  I  cannot  understand  how  it  could  have  been  more  completely  in 
her  power,  neither  do  I  understand  why,  having  such  absolute  control 
over  it,  she  could  not  give  it  away  if  she  chose  so  to  do.  The  intention 
of  the  testator  cannot  be  doubted,  for  it  is  expressed  in  the  plainest 
possible  language  on  the  face  of  the  will.  He  confers  upon  his  wife, 
lirst,  full  and  exclusive  power  over  his  real  estate  during  her  life,  "  to 
be  held  and  enjoyed  by  her  as  her  own ; "  second,  the  power  to  take 
into  possession,  hold  or  convert  into  cash  his  entire  personal  estate,  and 
to  use  for  her  support  and  maintenance  as  much  thereof  as  she  may  see 
proper,  "/"or  that  or  any  other  purpose ;  "  third,  that  there  might  be 
no  one  having  a  shadow  of  legal  right  to  call  in  question  or  interfere 
with  this,  her  absolute  and  unqualified  right  of  management  and  dis- 
position of  the  property  thus  bequeathed  to  her,  he  declares  that  his 
executors  shall  nave  no  power  to  act  as  such,  until  after  his  wife's 
decease.  If  all  this  is  not  suflScient  to  vest  in  the  wife  an  absolute 
power  of  disposition  over  the  testator's  personal  estate,  we  know  not 
what  language  could  suflSce  for  that  purpose.  The  case  is  even  stronger 
than  that  of  Cox  v.  Roaers^  77  Penn.  St.  160,  or  Myer^s  Appeal^  48  id. 
26,  in  the  first  of  which,  under  a  will  reading  as  follows :  "My  wife  is 
to  have  the  whole  of  my  personal  property  to  enable  her  to  raise,  sup- 
port and  provide  for  the  younger  part  of  the  family,  and  at  the  death  of 
my  wife  what  part  of  my  personal  property  is  then  to  be  had,  shall  be 
equally  divided  among  my  daughters,^'  it  was  held  that  the  gift  was 
absolute  to  the  wife.  In  the  second  a  bequest  "  unto  my  beloved  wife 
Ann,  as  much  of  my  personal  property  as  she  chooses  to  retain ; "  held 
to  pass  the  whole  personal  estate,  choses  in  action  included. 
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It  is  urged,  however,  that  she  was  permitted  to  make  use  of  the  per- 
sonal property  only  in  case  the  proceeds  of  the  realty  were  insufficient 
for  her  support,  and  that  in  the  absence  of  that  contingency  she  could 
use  it  for  no  other  purpose.  This  is  a  mistake ;  for  as  she  was  empow- 
ered to  use  so  much  of  the  personal  fund  or  money  as  she  might  think 
proper  for  her  maintenance,  or  "  for  any  other  purpose,"  we  cannot 
thus  limit  her  power.  To  support  the  hypothesis  as  stated,  we  must 
ignore  the  important  phrase  last  cited,  and  this  would  be  an  unwar- 
ranted mutilation  of  tne  will.  As  then  she  was  clothed  with  tlie  power 
to  take  possession  of,  convert,  and  dispose  of  this  personal  estate  for 
her  maintenance,  or  otherwise,  as  she  saw  fit,  who  was  to  be  the  judge 
of  how,  or  when,  she  was  to  exercise  that  power  ?  Whether  her  neces- 
sities required  the  use  of  the  personal  fund  ;  whether  it  should  be 
appropriated  only  to  her  own  personal  use,  or  whether  she  might  give 
it  away  ?  There  were  and  could  be  no  executors  until  after  her  death, 
and,  as  we  have  already  determined,  the  orphans'  court  had  no  control 
over  the  matter,  so  that  if  the  widow  was  not  the  sole  judge  of  het 
own  necessities  and  desires,  the  will  has  no  meaning. 

In  order,  therefore,  to  sustain  the  will  before  us,  and  give  force  to 
Samuel  Lininger's  bequest  to  his  widow,  we  reverse  the  decree  of  the 
court  below  as  tQ  the  surcharge  of  the  McEIhare  indgment,  $7,332, 
and  the  distribution  made  of  the  same,  and  affirm  the  balance  of  said 
decree.  We  also  order  that  the  costs  of  this  appeal  be  paid  by  the 
appellees. 

Wiokbbsham's  Appeal. 
October  5,  1885. 

"Will  —  Trust  Fund — Conveyance  op  Legatee's  Interest. 

A  testator  by  Ms  will  left  $20,000  to  a  trustee,  to  invest  the  same  and  pay  over 
the  income  to  A.  daring  her  life;  and  further  provided  that  in  the  event  of  her 
death,  without  leaving  children  or  issue  of  deceased  children,  the  said  sum 
"shall  become  part  of  my  residuary  estate,  and  be  disposed  of  as  I  shall  herein 
and  hereby  direct."  By  the  fourth  clause  of  the  will,  testator  then  devised  and 
bequeathed  to  his  sons  B.,  C.  and  D.,  their  heirs,  executors,  administrators  and 
assigns,  as  tenants  in  common,  in  equal  shares,  "  all  the  rest  and  residue  of 
(his)  estate,  both  real  and  personal."  The  executors  paid  the  $20,000  to  the 
trustee,  and  as  a  compromise  of  certain  litigation  which  followed  as  to  the  rest 
of  the  estate,  B.,  for  the  consideration  of  $15,000,  conveyed  to  his  brothers  C. 
and  D. ,  by  two  separate  deeds,  all  the  real  and  personal  estate  to  which  he  was 
entitled  under  the  fourth  clause  of  his  father's  will,  and  at  the  same  time  exe- 
cuted a  release  to  them  as  executors.  The  deed  for  the  personal  property  recited 
the  fourth  clause  of  the  will,  and  granted  in  general  terms  all  me  personal 
estate  to  which  B.  was  then  entitled  **  under  the  above  recited  last  will  and  tes- 
tament as  one  of  the  heirs  of  his  father.'' 

HMy  that  said  deeds  conveyed  every  possible  interest  which  B.  had  in  his 
father's  estate,  including  his  share  in  the  trust  fund,  although  said  fund  did  not 
fall  into  the  residuum  n>r  about  twenty  years  after  the  execution  of  the  deeds 
■    and  release.* 

Appeal  of  Samuel  M.  Wickersham  from  a  decree  of  the  orphans' 
<»ourt  of  Philadelphia  county,  dismissing  his  exceptions  to  the  adjudi- 
eation  of  said  court  in  the  matter  of  the  distribution  of  the  estate  of 

♦See  Low  v.  Low,  1  East.  Rep.  61.— Ed. 
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Anna  B.  Serrill  {nee  Wickersham),  deceased, 'by  the  terms  of  which 
decree  Wickersham's  claim  to  one-third  of  the  estate  of  the  decedent 
was  not  sustained.     The  opinion  states  the  facta 

J.  Cooke  Longstreth,  for  appellant.  William  P  Oesi^  for  Fidelity 
Insurance  Trust  and  Safe  Deposit  Company,  for  benefit  of  creditors 
of  Cadwallader  Wickersham.  John  MarahaU  Gestj  for  said  company, 
administrator  d.  h,  n.  c.  t,  a,  of  Elizabeth  C.  Wickersham,  deceased. 
Rohert  H,  McOrath^  for  D.  R.  Patterson,  executor  of  the  last  will  of 
Morris  S.  Wickerham,  deceased,  appellees. 

Gordon,  J.  When  we  consider  the  will  of  Thomas  Wickersham, 
deceased,  wo  find  that  the  entire  devise  to  his  three  sons,  Morris, 
Samuel  and  Cadwallader,  is  contained  in  the  fourth  item  thereof,  and 
that  the  gift  is  of  his  residuary  estate.  We  also  find  from  the  pre- 
ceding item  that  it  is  expressly  declared  that  the  sum  of  $20,000, 
which  was  bequeathed  to  Dr.  Morris  C.  Shallcross  in  trust  for  the  use 
of  the  testator's  daughter  Anna  B.  Wickersham,  for  and  during  her 
natural  life,  was,  in  the  event  of  her  death  without  child  or  children, 
or  the  issue  of  any  child  or  children  her  surviving,  or  in  case  any  such 
child  or  children  or  issue  should  die  before  attaining  the  age  of 
twenty-one,  to  become  part  of  the  residuary  estate,  and,  as  the  will 
reads,  "  be  disposed  of  as  I  shall  herein  and  hereby  direct."  Then 
occurs  the  residuary  devise  aa  follows :  "  I  give,  bequeath  and  devise 
to  my  sons  Morris  S.  Wickersham,  Samuel  M.  Wickersham  and  Cad- 
wallader Wickersham,  and  their  respective  heirs,  executors,  adminis- 
trators and  assigns,  as  tenants  in  common,  in  equal  shares,  all  the  rest 
and  residue  of  my  estate,  both  real  and  personal,  less  the  amounts 
charged  against  them  respectively  upon  my  ledger."  It  will  thus  be 
seen  that  this  clause,  when  taken  in  connection  with  the  preceding, 
leaves  nothing  undisposed  of,  present  or  prospective. 

The  contingent  interest  in  the  trust  fund  was  as  fully  embraced  in 
this  residuary  clause  as  any  other  part  of  the  testator's  estate.  How 
then  can  the  conclusion  be  avoided  that  Samuel's  deed  of  the  thirteenth 
of  April,  1861,  which  recites  the  above-stated  fourth  item  of  the  will, 
conveyed,  inter  alia^  this  contingent  interest  ?  The  language  of  the 
conveyance  is  the  broadest  possible ;  it  conveys  "  all  the  personal  estate 
of  every  kind,  quality  ana  description  whatsoever  and  wherfesoever 
situate,  to  and  in  which  the  said  Samuel  M.  Wickersham  is  entitled  or 
in  any  wise  interested  by  virtue  of  the  said  recited  last  will  and  testa- 
ment, or  as  one  of  the  heirs  of  his  father,  the  said  Thomas  Wickerahara, 
deceased,  together  with  all  the  rights,  incidents  and  appurtenances 
thereunto  belonging  or  in  any  wise  appertaining,  and  all  tne  right,  title 
and  interest  of  every  nature  whatsoever,  of.  him,  the  said  Samuel  M. 
Wickersham,  therein,  to  have  and  to  hold,  receive  and  take,  all  and 
singular  the  hereditaments  hereby  granted,  with  the  rights,  incidents 
and  appurtenances,  unto  the  said  Morris  S.  Wickersham  and  Cadwalla- 
der Wickersham,  their  heirs,  executors,  administrators  and  assigns." 
Moreover,  in  it  the  grantor  executes  to  Morris  and  Cadwallader  an 
irrevocable  power  of  attorney.  "  For  him,  and  in  his  name,  to  ask, 
demand,  sue  for,  recover  and  receive  all  such  sum  or  sums  of  money, 
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debts,  dues,  accounts  and  other  demands  whatsoever  which  are  now  due 
and  hereafter  may  become  due  and  payable  to  him  as  devisee,  l^i^tee 
and  heir  aforesaid."  And  as  if  this  were  not  enough  for  the  purpose 
of  settling  every  possible  subject  of  dispute,  and  putting  the  intention 
of  the  parties  beyond  all  doubt,  we  have  of  th^  same  date  as  that  of  the 
deed  above  recited,  a  release  or  quit-claim  to  Morris  and  Cadwallader, 
as  executors  of  their  father's  estate,  in  which  we  find  the  following 
languaire:  .  .  .  "  I,  the  said  Samuel  Wickersham,  .  .  .  have  remiseo, 
released,  quit-claimed  and  forever  discharged  the  said  Morris  S.  Wick- 
ersham  and  Cadwallader  VVickersham,  as  well  as  executors  aforesaid  as 
in  their  individual  capacity,  and  all  and  singular  the  estate  of  the  said 
Thomas  Wickersham,  deceased,  real  and  personal,  of  and  from  all  man- 
ner of  action,  cause  or  causes  of  action  and  actions,  suits  and  debts, 
dues  and  duties,  sum  and  sums  of  money,  accounts,  reckoning,  bonds, 
bills,  specialties,  covenants,  contracts,  agreements,  promises,  variances, 
damages,  judgments,  extents,  executions,  claims  and  demands  whatso-' 
ever,  which  as  devisee  as  aforesaid,  or  as  one  of  the  heirs  of  my  father, 
Thomas  Wickersham,  deceased,  I  ever  had^  now  kave^  or  which  /,  my 
heirs,  executors  or  administrators^  hereafter  can,  shall  or  may  havej 
for,  upon  or  by  reason  of  said  devise,  or  by  reason  of  any  matter, 
caicse  or  thing  whatsoever,  from  the  beginning  of  the  world  to  the  date 
of  these  presents."  Now  considering  these  papers  alone,  can  there  be 
any  doubt  but  that  every  possible  mterest  which  Samuel  had  in  his 
father's  estate  was  thereby  conveyed  and  released  to  his  brothers  ?  We 
cannot  think  that  any  one  will  undertake  to  say  that  his  contingent 
interest  in  the  trust  fund  was  of  such  a  nature  that  it  could  not  be  con- 
veyed, but  if  conveyance  thereof  was  possible,  then  doubtless  the  lan- 
guage used  was  sufficient  to  pass  it.  But  what  have  we  dehors  the 
will,  and  these  conveyances  for  consideration  ?  Certainly  nothing.  It 
is  true  the  trust  fund  did  not  fall  into  the  residuum  until  some  twenty 
three  years  after  the  execution  of  the  assignment  and  release,*  but  it 
does  not  hence  follow  that  the  parties  did  not  intend  to  embrace  in 
their  settlement  what  was  so  clearly  set  forth  in  and  disposed  of  by 
the  will.  It  may  have  been  regarded  as  of  little  value,  or  as  a  remote 
contingency ;  but  there  it  was,  as  plainly  provided  for  as  any  thing  else 
mentibned  in  the  testament,  and  to  say  that  because  of  its  contingent 
character,  it  was  not  conveyed  by  the  deeds,  is  to  ignore  the  obvious 
and  positive  language  of  these  instruments.  As  we  cannot  agree  to  a 
construction  so  foreign  to  the  expressed  intent  of  the  parties  we  must 
the  rather  adopt  the  conclusion  of  the  court  below. 

The  decree  of  the  orphans'  court  is  now  affirmed,  the  appeal  dis- 
missed, and  it  is  ordered  .that  the  appellant  pay  the  costs. 

*  Anna  B.  Wickersham  (then  Serrill)  died  in  July,  1884,  leaving  neither  chUdrea 
nor  issue  of  deceased  children. 
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Huston  Township  Co-opkbattve  Mutual  Fibb  Ins.  Co.  v.  Beals. 

October  5,  1885. 

Pbactice  —  Rules  op  Court  — Opening  Judouent  upon  Terms  —  Review  op 
SUCH  Discretion  by  Supreme  Court. 

No  distinction  in  practice  was  intended  to  be  made,  in  the  entry  of  judgment 
in  default  of  an  affidavit  of  defense,  between  the  subjects  of  claim  enumerated 
in  the  fourteenth,  and  those  referred  to  in  the  fifteenth  section  of  rule  4  of  the 
court  of  common  pleas  of  Juniata  county ;  section  17  applies  to  both  preceding 
sections. 

A  court  in  opening  a  judgment  has  the  power  to  prescribe  the  terms  upon 
which  it  shall  be  opened. 

Upon  application  of  a  defendant's  counsel  to  open  a  judgment,  the  court  com- 
plied, at  the  same  time  prescribing  certain  terms,  and  the  cause  was  then  tried 
in  compliance  with  such  terms,  and  verdict  and  judgment  had  for  plaintiff. 
Upon  writ  of  error  by  defendant,  alleging  one  of  the  conditions  prescribed  by  the 
court,  held,  that  the  opening  of  the  judgment,  and  imposing  of  the  conditions,  were 
matters  of  discretion  with  the  court  below,  which  were  not  reviewable  in  the 
supreme  court.  If  the  judgment  were  deemed  erroneous,  the  application  should 
have  been  to  strike  it  off,  which  would  have  brought  in  question  the  power  of 
the  court  to  enter  it,  and  would  have  presented  a  proper  subject  for  review  in  the 
supreme  court. 

Error  to  common  pleas  of  Juniata  county.  Debt  by  Enoch  Beale 
^inst  the  Huston  Township  Co-operative  Mutual  Eire  Insurance 
(S)mpany,  on  a  policy  of  insurance. 

Rule  4  of  the  court  of  common  pleas,  Juniata  county,  provides  as 
follows : 

§14.  "In  actions  on  recognizances,  judgments,  ....  policies 
of  insurance,  book  accounts,  bonds,  bills,  notes  and  other  instruments 
of  writing  for  the  payment  of  money,  and  in  all  actions  on  contract 
for  the  payment  of  money,  either  express  or  implied,  and  whether 
the  same  be  in  writing  or  not,  and  in  all  appeals  from  judgments 
of  justices  of  the  peace,  if  the  plaintiff  shall,  ten  days  before  the  return 
day  of  the  writ,  with  his  declaration  or  statement  when  necessary,  or 
in  cases  of  appeal,  on  or  before  the  first  day  of  the  term  to  which  the 
appeal  is  entered,  file  an  affidavit  stating  the  amount  he  verily  believes 
to  be  due  from  the  defendant,  together  with  a  copy  of  the  book  entries 
or  instrument  on  which  suit  is  brought,  or  when  the  claim  is  not  evi- 
denced by  writing,  a  brief  setting  forth  a  full  and  detailed  statement 
of  the  same,  verified  as  aforesaid,  he  shall  be  entitled  to  judgment  at 
any  time  after  the  second  Saturday  from  the  return  day  of  tne  writ, 
unless  the  defendant  shall  have  filed  an  aflSdavit  of  defense    .     .     .    ." 

§  16.  "  In  lieu  of  a  copy  of  the  instrument  re(juired  by  the  preced- 
ing rule  to  be  filed  by  the  plaintiff,  when  the  action  is  upon  a  record  of 
this  court,  or  upon  a  mortgage,  mechanic's  lien  or  recognizance  in  the 
orphans'  court  .  .  .  .  ,  it  shall  be  suflScient  if  the  plaintiff  file, 
with  hiB  prcBcipe  or  otherwise,  a  reference  to  the  place  where  such 
record  or  other  instrument  may  be  readily  found  by  the  defendant, 
should  he  desire  an  inspection  of  the  same.  In  any  such  case  plaintiff's 
aflBdavit  is  not  requirea." 

§  17.  "  If  the  plaintiff  omit  to  file  his  statement  of  claim  or  refer- 
ence as  provided  for  in  section  15,  on  or  before  the  return  day  of  the 
writ,  or  in  cases  of  appeal,  on  or  before  the  first  day  of  the  term  to 
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which  the  appeal  is  entered,  he  may,  nevertheless,  take  judgment  at  any 
time  after  twenty  days'  notice  to  the  defendant,  or  to  his  attorney  of 
record  in  the  suit,  of  the  filing  of  the  same,  unless  an  affidavit  of 
defense  as  aforesaid  be  filed." 

On  March  16,  1884,  plaintiff  brought  this  action  and  filed  a  narr. 
Two  days  later  arbitrators  were  chosen,  who  filed  an  award  in  favor  of 
plaintitt.  Defendant  then  appealed,  and  on  December  18,  1884, 
pleaded  nil  dehetj  covenants  performed  absque  hoc^  and  on  the  same  day 
placed  the  case  on  the  trial  list  for  the  term  beginning  February  2,  1885. 

On  December  25,  1884,  a  rule  was  entered  on  the  defendant  for  a 
bill  of  particulars;  and  on  January  12,  1885,  plaintiff  filed  an  affidavit 
of  the  amount  of  his  claim  and  a  copy  of  the  instrument  sued  on,  of 
which  he  gave  defendant  notice  in  writing,  under  rule  4,  sections  14 
and  17,  above  set  out.  On  the  fourteenth  of  January,  defendant  filed 
a  bill  of  particulars  alleging  (1)  that  plaintiff  had  taken  additional 
insurance  m  violation  of  his  policy ;  (2)  and  that  plaintiff  was  author 
of  the  fire. 

The  cause  was  set  down  for  trial  on  February  6,  but  on  February  8, 
plaintiff  took  judgment  before  the  prothonotary  for  want  of  an  affidavit 
of  defense. 

Defendant  then  moved  to  open  the  judgment  which  the  court  ordered 
to  be  done,  on  the  following  terms  :  "  The  cause  to  be  tried  on  its  merits 
and  without  regard  to  the  pleadings ;  the  plaintiff  to  be  allowed  to  prove 
the  fact  of  the  Durning  of  the  insured  porperty  or  any  part  thereof ;  and 
further  to  prove  the  loss  sustained  by  reason  thereof  .  .  .  The 
defendant  to  be  allowed  to  prove  the  fact  alleged  in  the  second  item  of  his 
bill  of  particulars,  and  to  give  any  legal  evidence  tending  to  show  the 
value  of  the  property  burned,  and  the  actual  loss,  if  any,  sustained  by 
plaintiff  .  .  .  And  in  case  of  there  being  other  insurance  on  the  same 
property,  the  defendant  to  be  liable  only  lor  its  proportionate  share  of 
the  loss." 

The  parties  then  proceeded  to  trial,  a  verdict  and  judgment  were  had 
for  plaintiff  whereupon  the  defendant  took  this  writ  assigning  for  error 
the  condition  imposed  by  the  court  in  opening  the  judgment,  whereby 
defendant  was  excluded  from  giving  evidence  to  sustain  the  first  item 
in  his  bill  of  particulars. 

Ezra  D.  Parker  and  Oeorge  Jacobs^  for  plaintiff  in  error.  Sections 
14  and  15  of  rule  4  have  no  connection.  The  action  here  is  not  upon 
a  record  of  the  court,  but  upon  a  policy  of  insurance,  which  is  not  the 
kind  of  an  instrument  referred  to  m  section  16.  An  affidavit  of  defense 
was,  therefore,  unnecessary. 

Alfred  J.  PaUerson  and  Jeremiah  Lyons^  for  defendant  in  error. 

Olabk,  J.  The  several  sections  of  the  fourth  rule  of  the  court  of 
common  pleas  of  Juniata  county  must  be  construed  together.  That  a 
judgment  may  in  a  proper  case,  and  at  a  proper  time,  be  entered  under 
the  seventeenth  section  of  this  rule,  after  twenty  days'  notice  of  the  filing 
of  the  statement  of  claim,  under  the  fourteenth  section  is,  we  think,  too 
clear  for  argument.  It  requires  but  the  insertion  of  a  comma,  after  the 
word  "  claim  "  to  bring  out  the  plain  and  obvious  meaning  of  this 
Vol.  H— 72 
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section.  It  is  absurd  to  suppose  that  any  distinction  in  practice  was 
intended  to  be  made,  in  the  entry  of  judgment  in  default  of  an  affidavit, 
between  the  subjects  of  claim  euumeratSd  in  the  fourteenth  and  those 
referred  to  in  the  fifteenth  section.  The  purpose  of  the  provision  is 
simply  that  the  defendant  shall  in  all  cases  have  notice  in  precise  form 
of  the  exact  nature  and  extent  of  the  plaintiff's  claim,  before  he  shall  be 
required  to  put  in  his  defense  ;  and  as  matters  appearing  of  record  are 
there  particularly  and  authoritatively  set  forth,  and  are  readily  accessible, 
a  mere  reference  thereto  is  to  be  taken  as  sufficient. 

We  are  not  called  upon,  however,  in  this  case  to  pass  upon  the  validity 
of  the  judgment.  The  application,  it  was  admitted  at  the  argument,  was 
to  open  the  judgment,  not  to  strike  it  off ;  its  validity  in  sudi  a  pro- 
ceeding is  assumed.  The  appeal  was  to  the  discretionary  powers  of  the 
court  only,  and  that  appeal  was  sustained ;  the  judgment  was  opened, 
and  the  defendant  admitted  to  a  defense. 

It  is  true  that  the  order  of  the  court  imposed  terms  upon  the  defend- 
ant, but  this  was  incident  to  the  exercise  of  the  discretion,  to  which  the 
appeal  was  made.  If  the  judgment  was  deemed  erroneous,  the  applica- 
tion should  have  been  to  strike  it  off ;  the  power  of  the  court  to  enter 
the  judgment  would  then  have  been  distinctly  drawn  in  question,  and  the 
adjudication  would  have  been  the  subject  of  review  here.  But  the 
opening  of  a  judgment,  in  such  a  case  as  this,  being  a  matter  of  pure 
discretion,  not  reviewable  in  this  court,  we  must  assume  that  the 
discretion  of  the  court  was  correctly  exercised. 

A  court,  in  opening  a  judgment,  has  power  to  prescribe  terms.  Mo- 
Murraf/s  Heirs  v.  City  of  Erie  ^  69  Penn.  St.  225.  Opening  a  judgment 
is  not  setting  it  aside,  annulling  or  reversing  it ;  it  is  but  a  mode  of 
allowing  the  defendant  a  hearing  on  the  merits,  and  the  court  may 
impose  such  terms  as  it  may  deem  proper.  Braddee  v.  Brovmfield,  2 
W.  &  S.  279.  A  party  has  no  right  to  a  hearing  after  judgment, 
except  for  causes  which  touch  the  Tionesty  and  justice  o/^  the  case. 
Bailey  v.  Glaytm,  20  Penn.  St.  297. 

The  application  to  open  has  not  been  printed ;  the  testimony,  if  anjr 
was  taken,  constitutes  no  part  of  the  record  before  us,  and  even  if  it 
were  a  matter  fairlv  within  the  scope  of  our  duty,  we  could  not  inquire 
into  the  matters  which  influenced  the  court  in  the  particular  form  of 
the  decree.  We  have  a  right  to  assume  that  the  court  was  fully  justi-i 
fied,  under  the  facts  and  circumstances  of  the  case,  in  requiring  the 
cause  to  be  tried  upon  the  special  issues  suggested  in  the  decree. 

It  seems  to  us,  therefore,  that  as  the  defendant  moved  the  court  to 
open  the  judgment,  not  to  strike  it  off,  obtained  the  relief  prayed  for, 
accepted  the  terms  of  the  special  order  made,  went  to  trial  on  the  issues 
awarded,  and  was  defeated  in  a  trial  on  the  merits,  he  cannot  now  com- 
plain  that  he  was  entitled  to  relief  in  another  form,  for  which  he  did 
not  apply. 

Judgment  affirmed. 
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Skiles  v.  Houston. 

October  5,  1885. 

Decedent's  Estate — Debts — Credits — Set-opp. 

A.,  a  banker,  died  insolvent.  At  his  death  there  was  due  to  B.,  on  a  running 
account  at  A.'s  banking-house,  about  $750.  Shortly  before  A.'s  death,  B.  drew 
a  note  to  his  own  order  for  $850,  which  he  indorsed  and  had  discounted  by  A.  at 
the  banking-house.  This  note  matured  about  a  week  after  A.  died.  In  a  case 
stated  between  A.'s  administrator  and  B.,  the  question  was  whether  the  latter 
could  set  off  the  amount  of  his  deposit  at  the  bank  against  the  note. 

Held,  that  he  could.  B.'s  right  of  set-off  existed  at  and  prior  to  A.'s  death, 
and,  therefore,  prior  to  the  right  of  A.'s  other  creditors  to  an  equal  distribution 
of  his  estate. 

Error  to  common  pleas  of  Lancaster  county.  Case  stated,  between 
John  D.  Skiles,  administrator  of  Amos  S.  Henderson,  deceased,  plaintiff, 
and  Robert  J.  Houston,  defendant,  from  wliich  the  following  facts 
appear:  Henderson,  who  was  a  banker,  died  January  13, 1885,  insolv- 
ent. On  December  19,  1884,  Houston  made  and  had  discounted  at 
decedent's  bank  the  following  note : 

"  $850.  "  Lancaster,  Pa.,  December  19,  1884. 

"  Thirty  days  after  date,  I  promise  to  pay  to  the  order  of  myself,  at 
the  banking-house  of  A.  S.  Houston,  eight  hundred  and  fifty  dollars 
without  dedication :  value  received. 

"Indorsed:  "R.  J.  Houston." 

''  R.  J.  Houston." 

This  note  came  due  January  20,  1885,  and  was  not  paid  at  maturity, 
Houston  kept  a  running  account  at  Henderson's  banking-house  and 
had  there  on  deposit,  subject  to  check,  $762.26,  at  the  time  of  the 
tatter's  death.  After  the  maturity  of  the  note,  Houston  tendered  Skiles, 
the  administrator,  $87.74  with  interest,  in  payment  of  the  amount  due 
on  said  note  in  excess  of  the  former's  deposit,  which  was  declined.  If 
the  court  was  of  opinion  that  Houston  was  entitled  to  set  off  the  amount 
of  his  deposit  against  said  note,  the  judgment  to  be  entered  for  plain- 
tiff for  $87.74,  with  interest ;  otherwise,  judgment  to  be  entered  for 
plaintiff  for  $850,  with  interest. 

The  court  entered  judgment  for  plaintiff  in  the  sum  of  $87.74  and 
interest,  whereupon  lie  took  this  wnt. 

Atlee  cfe  Nauincm^  for  plaintiff  in  errer.  Kennedy  <&  Beyer ,  for 
defendant  in  error. 

Green,  J.  When  the  plaintiff's  intestate  died,  he  was  already 
indebted  by  a  complete  and  perfect  oblij^tion  to  the  defendant  Houston. 
Suit  could  have  been  brought  immediately  by  Houston,  and  recovery 
had  for  the  whole  amount  notwithstanding  the  note  held  by  Henderson 
against  Houston,  because  the  latter  was  not  yet  due.  Zuck  v.  McGlure 
S  Co.y  98  Penn.  St.  641.  It  is  evident  then  that  when  upon  Hender- 
son's death  the  note  against  Houston  passed  to  his  administrator,  it  did  so 
dogged  with  the  whole  of  Henderson's  debt  to  Houston,  for  the  very 
reason  that  it  was  a  perfected  debt  at  the  time  of  Henderson's  death. 
If  or  in  such  case  is  Henderson's  insolvency  at  all  material.     This  is  pre- 
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cisely  what  we  decided  in  Light  v.  Lemingerj  8  Penn.  St.  403.  In  that 
case  Coulter,  J.,  said :  "  In  answer  to  the  argument  of  his  (the  adminis- 
trator's) counsel  here,  that  the  debt  or  demand  was  assets  in  the  hands 
of  the  administrator,  I  have  only  to  remark  that,  as  the  decedent 
could  not  have  recovered  the  demand  in  his  life-time,  it  was  not  a  debt 
recoverable  at  his  death,  and  never  went  into  the  hands  of  his  adminis- 
trator as  assets.  ...  It  is  only  the  balance  that  is  ^  debt,  and 
in  relation  to  that  balance  he  stands  on  the  same  platform  with  the 
other  creditors."  Had  the  position  of  these  parties  been  reversed  so 
that  Henderson's  debt  to  Houston  was  not  due  and  payable  at  Hender- 
son's death,  but  Houston's  debt  to  Henderson  was  then  due  and  payable, 
the  application  of  the  same  principle  would  have  prevented  Houston 
from  setting  off  his  debt  against  Henderson  in  an  action  by  Hender- 
son's administrator,  because  at  Henderson's  death  there  was  no  right 
of  set-off  and  the  right  of  action  passed  to  the  administrator,  unaffected 
by  the  right  of  set-off.  It  is  true  if  the  estate  were  solvent  the  set-off 
would  be  allowed,  not  because  the  right  of  set-off  existed  at  the 
intestate's  death,  but  because  it  existed  at  the  time  of  suit  brought,  and 
as  the  set-off  could  be  recovered  in  any  event,  circuity  of  action  would 
thereby  be  prevented.  But  if  the  estate  were  insolvent,  the  rights  of 
other  creditors  which  commenced  at  the  intestate's  death  would  inter- 
vene, and  the  right  of  set-off-  could  not  be  exercised  to  their  detriment 
This  was  the  case  in  Bosler  v.  Ecchange  Bcunk^  4  Penn.  St.  82,  and  the 
distinction  between  that  case  and  the  present,  as  above  stated,  is  care- 
fully pointed  out  in  Light  v.  Leininger^  supra^  and  again  in  Jordan  v. 
Sharlocky  84  Penn.  St.  300.  Thus  in  the  former  case  we  said :  "  The  case 
of  Bosler  v.  Exchange  BanJcy  4  Penn.  St.  32,  upon  which  the  plaintiff 
hung  his  hopes,  is  hot  in  point.     The  decision  in  that  case  went  on  the 

f  round  that  the  character  of  the  claims  was  fixed  at  the  time  of  the 
ecedent's  death  ;  and  as  the  note  of  the  defendant  in  that  case  was 
not  due,  his  representative  was  entitled  to  demand  and  receive  from 
the  bank  the  amount  of  the  deposit  of  the  deceased  as  assets.  We 
rule  this  case  on  a  principle  so  strong  in  aflinity  to  that  as  to  be  almost 
identical ;  that  is,  that  at  the  time  of  the  death,  the  law  of  set-off, 
which  then  took  effect,  extinguished  the  plaintiff's  claim."  And  in 
Jordan  v.  Sharloch  we  said  :  "  Bosler  v.  Exchange  Bank^  4  Penn.  St. 
32,  and  its  seauents,  were  decided  on  a  widely  different  principle. 
When  Bosler  died,  the  bank  had  no  debt  for  which  it  could  not  sue ; 
while  Bosler's  right  of  action  was  perfect  before  his  death.  But  at  the 
moment  of  his  death,  the  law  took  possession  of  his  estate  for  the 
benefit  of  his  creditors,  he  being  insolvent. 

It  was  not  the  case  of  a  mere  voluntary  transfer;  but  new  rights 
sprang  into  being  on  the  instant  of  his  death.  At  his  death  the  debts 
did  not  ipso  facto  cancel  each  other  for  the  reason  that  the  bank  had 
no  immediate  right  of  action.  Consequently  when  the  estate  by  opera- 
tion of  law  passed  into  legal  administration,  and  was  in  gremio  fegisy  the 
rights  of  creditors  immediately  attached,  and  the  estate  being  insolvent, 
equity  demanded  equality  among  the  creditors  of  the  same  class."  It 
will  be  perceived  at  once  that  if  at  Bosler's  death  the  bank's  right  of 
action  had  been  perfect  against  him,  the  basis  of  the  foregoing  comment 


Digitized  by 


Google 


Fenn.  177.]  Andebson's  Appeal.  578 

would  be  destroyed  and  the  other  principle,  also  recognized,  that  mntnal 
debts  actually  due  and  payable  in  the  same  right  do  ipso  facto  cancel 
each  other  would  have  become  applicable  as  was  distinctly  held  in  Light 
V.  Leininaer.  In  the  present  case  the  defendant's  right  of  set-off 
already  existed  at  the  time  of  the  plaintiff's  death.  But  if  it  already 
existea  it  would  be  a  strange  anomaly  to  say  that  it  is  taken  away  by 
the  non-maturity,  at  that  same  time,  of  the  decedent's  claim  against 
him.  Plaintiff's  counsel  admit,  and  it  is  undoubtedly  true,  that  if  the 
intestate's  claim  against  the  defendant  was  mature  at  the  intestate's 
death,  the  right  of  set-off  was  complete.  Why  was  it  not  equally  com- 
plete in  case  of  the  then  immaturity  of  the  intestate's  claim  ?  Certainly 
not  because  of  any  thing  decided  in  Boslm*  v.  The  Bank,  because  that 
decision  denied  the  right  only  because  it  did  not  exist  at  the  death  of 
the  intestate,  and  as  other  rights  intervened  at  the  moment  of  the  death, 
they  could  not  be  impaired  by  a  right  which  only  came  into  existence 
subsequently.  Hero  the  right  of  set-off  existed  prior  to  the  death  of 
the  intestate  and  therefore  prior  to  the  right  of  the  other  creditors  to 
equal  distribution.  The  distinction  is  very  plain  and  does  not  require 
further  elaboration. 
Judgment  affirmed. 

Anderson's  Appeal. 

October  5,  1885. 

JiTDOMENT —  Rule  to  Open  —  Set-opp. 

Upon  a  rule  by  A.  to  show  cause  why  a  judgment  entered  a^nst  him  on  a 
judgment  note  should  not  be  opened,  it  appeared  that  the  note  included  usuri- 
ous interest ;  and  further,  that  the  payee  of  the  note  had  assigned  it  to  B.,  against 
whom,  as  indorser  of  an  old  note,  a  suit  was  then  pending  by  A.,  who  demanded 
the  right  to  set  off  the  amount  claimed  in  this  suit  against  the  judgment  held  by 
B.  A.  also  alleged  that  the  entry  of  judgment  against  him  was  contrary  to  an 
agreement  made  with  him  when  he  gave  the  note.  The  court  discharged  the  rule 
on  condition  that  B.  would  enter  credit  on  his  judgment,  for  the  usury,  which  he 
did.  Ileld,  that  this  was  not  error.  The  only  fact  to  justify  opening  the  judg- 
ment was  the  usury  ;  which  was  deducted  by  B.  The  other  equities  could  not 
\e  asserted  by  opening  the  judgment  and  there  was  no  motion  to  strike  it  off. 
A.'s  claim  against  B.  was  not  a  proper  subject  of  set-off. 

Appeal  by  Levi  Anderson  and  Jonathan  A  nderson  from  a  decree  of 
the  court  of  common  pleas  of  Huntingdon  county,  discharging  a  rule 
to  open  a  judgment  and  refusing  to  allow  a  set-off. 

Tlie  petition  of  Levi  Anderson  for  the  rule  was  as  follows  :  That  on 
January  19,  1878,  petitioner  executed  a  judgment  note,  with  Jonathan 
Anderson  as  bail,  to  Lydl^nna  Wollet  for  $324  ;  that  the  same  was  given 
for  a  loan  of  $300,  the  $24  being  added  for  one  year's  interest  at  eight 

Eer  cent ;  that,  at  the  time  of  giving  the  note,  it  was  expressly  agreed 
etween  the  parties  that  judgment. should  not  be  entered  thereon,  but 
in  violation  of  said  agreement  judgment  was  entered  to  No.  178,  April 
term,  1881 ;  that  petitioner  had  paid  $62  on  account;  that  the  judg- 
ment had  been  assigned  to  one  John  Madden,  as  to  whom  petitioner 
-was  entitled  to  a  further  credit  of  $133  due  and  owin^  petitioner  by 
said  Madden  and  which  should  be  a  set-off  against  the  luagment ;  that 
allowing  interest  at  six  per  cent,  the  balancQ  due  on  said  note,  including 


Digitized  by 


Google 


574  Thb  E^^tbbk  Bbpobtes.  [Penn.  178. 

costs,  was  $227.04,  and  that  petitioner  had  tendered  Madden  the  stun 
of  $228,  which  he  refused. 

The  petition  then  set  out  that  a  ji,  fa.  had  been  issued  on  the 
judgment  and  a  levy  made,  and  prayed  for  a  rule  to  show  cause  why 
thejudgment  should  not  be  opened  and  defendant  let  in  to  a  defense. 

Tnis  rule  was  granted,  and  Lydianna  Wollet,  for  the  use  of  Madden, 
filed  an  answer  which  set  up  that  the  note  was  assigned  to  Madden 
without  any  notice  of  usury  ;  that  the  $62  had  been  paid  and  was  cred- 
ited on  the  judgment;  that  the  $133  for  which  aelendant  claimed 
credit  as  a  set-off  was  not  paid  on  the  judgment,  but  was  an  entirely 
distinct  matter,  originating  in  Madden's  being  surety  on  a  note  given 
in  1868  by  one  Uttley  to  defendant,  for  the  recovery  of  which  the 
defendant  had  brought  suit  against  Madden,  which  suit  was  still  pend- 
ing and  to  which  the  latter  had  a  good  defense ;  that  defendant  did  not 
tender  Madden  $228,  but  offered  his  check  for  $221  for  all  claim  on 
the  judgment,  which  was  refused. 

On  October  1, 1884,  after  argument,  the  court  entered  the  following 
decree :  ''  Eule  "  (to  show  cause  why  the  judgment  should  not  be  opened) 
**  discharged  on  condition  that  plaintiff  enter  a  credit  for  usury  of  $6 
as  of  date  of  judgment  note,  otherwise  rule  made  absolute."  This 
credit  was  duly  entered.     Thereupon  the  Andersons  took  this  appeaL 

Z.  BeerSy  for  appellants.     H.  C.  Madden^  for  appellee. 

Per  Curiam.  The  rule  in  this  case  was  to  show  cause  why  the  judg- 
ment should  not  be  opened.  The  only  fact  proved  to  justify  the  open- 
ing of  the  judgment  was  the  ille^l  interest  charged  in  the  note.  Meaty 
V.  Bordwell^  91  Penn.  St.  438.  That  interest  has  been  deducted  and  the 
appellants  fully  discharged  therefrom.  If  ail  the  other  alleged  equities 
dia  exist,  they  are  not  to  be  asserted  by  opening  the  judgment.  No 
motion  was  made  to  strike  off  the  judgment.  It  it  had  been,  the  evi- 
dence is  insufficient  to  justify  sucli  action.  The  other  alleged  claims 
are  not  the  subject  of  set-off  againt  the  judgment. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appellants. 


Harper's  Appeal. 

October  5,  1885. 

Acts  of  May  23. 1874,  and  May  1,  1876  —  Construction  of  Sbwer  Assessment  — 
City  Ordinance  —  Jurisdiction  —  Equity  Jurisdiction. 

Under  the  act  of  May  23,  1874,  §  47— Purd.  1922,  pi.  134— all  the  steps  speci- 
fied  must  precede  the  construction  of  the  sewer,  in  order  to  authorize  the 
assessment  of  the  cost  thereof  on  the  adjoining  lots. 

So  also,  under  the  act  of  May  1,  1876  —  Sess.  Laws,  94  —  the  estimate  by  the 
city  engineer  must  be  made  before  a  valid  ordinance  can  be  passed  authorizing 
the  construction  of  a  sewer. 

Where  certain  municipal  authorities  sought  to  collect  assessments  upon 
adjoining  lots,  under  an  ordinance  passed  in  1882,  for  the  constnu-iion  of  a 
sewer  which  had  in  fact  been  built  the  year  before,  hdd,  that  the  ordinance,  not 
being  authorized  by  any  statute,  was  void,  and  that  equity  had  jurisdiction  to 
enjoin  the  municipal  authorities  from  enforcing  it. 

Appeal  by  W.  S.  Harper,   major  of  the  city  of  Meadville,  Cliarles 
Fanaicom  and  others  from  a  definitive  decree  of  the  court  of  conunoa 
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pleas  of  Crawford  county,  enjoining  the  collection  of  certain  assess- 
ments for  building  a  sewer,  from  the  property  owners  along  the  line 
thereof. 

Thomas  Boddy^  W.  R,  Bdle^  H.  L.  Richmond^  Jr,^  and  (7.  W.  Tyler y 
for  appellants.     «/.  J,  Senderson  And  J.  W.  Smithy  for  appellees. 

Mescub,  Ch.  J.  The  report  of  the  master  and  the  opinion  of  the 
eoort  are  so  full  and  clear  that  we  deem  it  unnecessary  to  review  the 
several  questions  presented  in  detail  or  at  length.  We  will,  therefore, 
refer  to  a  few  matters  which  we  think  control  the  case. 

Equity  is  part  of  the  law  of  this  Commonwealth,  yet  a  bill  in 
equity  will  not  lie  where  there  is  a  complete  and  adequate  remedy  at 
law.  Ib  there  such  a  remedy  given  to  repair  the  wrong  charged 
in  this  case  ? 

Here  the  municipal  authorities  seek  to  collect  assessments  under  an 
ordinance  passed  in  March,  1882,  for  the  construction  of  a  sewer  which, 
in  fact,  had  been  constrticted  the  year  before,  and  for  which  no  valid 
ordinance  then  authorized  the  assessment. 

In  providing  for  the  construction  of  sewers  in  cities  of  the  third  class, 
one  01  which  is  represented  by  the  appellants,  the  forty-seventh  section 
of  the  act  of  23d  May,  1874  —  Purd.  Dig.  1922,  pi.  134  — requires  an 
estimate  of  the  costs  and  expenses  of  constructing  a  main  sewer,  and 
authorizes  the  city  councils  to  provide  by  ordinance  for  assessing  the 
same  upon  the  lots  and  lands  within  the  sewer  district  where  "  the  work 
is  to  be  done."  The  freeholders  to  be  appointed  shall  assess  the  esti- 
mated expense  of  such  sewerage  on  all  the  lots  and  lands  in  the  district 
where  the  sewer  "  is  to  be  constructed  or  reconstructed."  After  the 
assessments  are  made  the  council  may  designate  the  percentage  neces- 
sary to  pay  for  such  portion  of  any  main  sewer  as  "  they  shall  have 
determined  to  construct  or  reconstruct." 

The  portions  of  the  section  which  we  have  quoted,  as  well  as  other 
parts  thereof,  show  very  clearly  that  all  the  steps  therein  specified  must 
precede  the  construction  of  the  sewer,  to  authorize  the  assessment  of 
the  costs  thereof  on  the  adjoining  lots. 

Section  1  of  the  act  of  ist  May,  1876,  provides  that  the  councils  of 
cities  of  this  Commonwealth,  except  cities  of  the  first  class,  shall  not 
pass  any  ordinance  authorizing  the  construction,  inter  alia,  of  any 
sewer,  brfore  they  have  caused  the  city  engineer  to  make  an  estimate 
of  the  total  cost  of  such  improvement,  particularly  stating  the  items 
and  the  cost  of  each,  and  also  cause  a  schedule  to  be  made  snowing  the 
cash  value  of  the  property  liable  to  pay  for  such  improvement,  and  the 
estimate,  map  or  plan  and  schedule  shaU  be  attached  to  the  ordinance 
before  its  passage,  and  shall  remain  on  file  in  the  proper  office  for  the 
benefit  of  all  persons  interested.  It  further  provides  that  any  ordi- 
nance which  shall  be  passi  d  by  the  councils  authorizing  such  woik 
*'  before  the  provisions  of  this  act  are  complied  with  shall  be  null  and 
void  and  of  no  effect." 

The  appellants  constructed  the  portion  of  the  sewer  in  question 
before  they  complied  with  the  requirements  of  the  act  of  1874,  or  with 
any  other  statute  authorizing  the  same. 
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As  no  statute  jastified  their  action,  they  had  no  power  to  pass  an 
ordinance  authorizing  the  imposition  of  taxes  to  pay  for  the  sewer  pre- 
viously constructed  contrary  to  express  law. 

An  assessment  therefor  is  in  the  nature  of  a  tax.  The  right  of 
imposing  a  tax  is  an  attribute  of  one  of  the  highest  powers  of  gov- 
ernment. To  entitle  a  municipal  corporation  to  recover  from  thfe  scat- 
ter the  expense  of  constructing  a  local  improvement  on  or  in  the  street, 
it  must  comply  with  all  conditions  precedent  whether  prescribed  by  act 
of  assembly,  charter  or  ordinance.     2  DiU.  Mun.  Corp.,  par.  811. 

Conceding  an  appeal  might  lie  under  the  statute,  from  the  irregular 
assessment  of  a  tax,  yet  that  is  not  this  case.  This  tax  is  not  under 
the  statute  but  in  direct  conflict  with  it.  i 

The  ordinance  being  null  and  void  canity  has  jurisdiction  to  enjoin 
the  officials  against  tne  enforcement  tnereof.  Shirk  v.  Bucher^  63 
Penn.  St.  94  ;  St,  Clair  School  Boa/rcPa  Appeal^  74  id.  252 ;  Conner^s 
Appeal^  103  id.  356. 

it  is  well  said  in  Bisp.  Eq.  434,  jurisdiction  in  equity  depends  not  so 
much  on  the  absence  of  a  common-law  remedy,  as  upon  its  inadequacy. 
In  this  case  an  appeal  from  the  specific  tax  would  have  been  inadequate 
to  correct  the  whole  evil.  All  property  owners  on  the  street  in  which 
the  sewer  is  constructed  are  interested  in  the  question  presented. 
Equity  seeks  to  prevent  unnecessary  litigation  by  disposing  in  one  pro- 
ceeding of  all  the  questions  which  arise  afl'ecting  so  many  persons.  In 
the  present  case  we  think  any  common  law  proceeding  inadequate  to 
properly  settle  the  rights  of  all  the  parties. 

We  think  it  unnecessary  to  answer  in  detail  the  authorities  cited. 
We  see  nothing  therein  to  convict  the  court  of  error. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appellants. 


FtBE  Association  of  Philadelphia  v.  Eosenthal. 

October  5,  1885. 

Insubance  —  FiKE  Policy  —  Election  by  CoMPAirr  to  bepair  Bttbked  BmLDiNe 
—  Failure  to  Complete  Repaibs — Damages. 
A  policy  of  insurance  for  $2,000,  issued  to  A.  on  a  building  therein  described, 

Srovided  that  upon  proof  of  damage  by  fire,  the  company  would  within  thirty 
ays  "proceed  with  reasonable  diligence  to  put  said  building  into  as  good  state 
of  repair  as  the  same  was  before  so  injured  by  the  fire,  or  shall  within  sixty  days 
after  such  proof  pay  for  such  damage  "  according  to  an  estimate  made  by  arbitra- 
tors. The  building  insured  was  partly  brick  and  partly  frame,  and  the  latter 
portion  of  the  structure  was  burned  to  tne  ground.  Notice  of  the  loss  was  given, 
and  the  company  notified  A.  that  his  damage  had  been  estimated  at  $649,  which  it 
was  **  prepared  to  pay  or  proceed  to  repair."  A.  refused  this  sum,  and  the  com- 
pany ordered  builders  to  proceed  with  the  repairs,  which  were  actually  begun, 
when  the  work  was  stopped  by  the  building  inspectors,  under  an  ordinance  for- 
bidding the  erection  of  wooden  structures  within  the  city:  The  work  was  never 
resumed  by  the  company,  and  A.  completed  the  repairs,  using  brick  as  required 
by  the  ordinance.  He  then  brought  suit  against  the  company,  in  which  he 
Claimed  the  cost  of  repairing  with  brick,  and  reimbursement  for  loss  of  rent 
occasioned  by  the  failure  of  the  company  to  carry  out  its  undertaking  to  repair. 
Held,  that  the  company  was  liable  upon  both  claims.  It  elected  to  put  the 
building  in  repair  and  was  bound  by  this  election.  The  fact  that  the  city  ordi- 
nance, which  existed  when  the  policy  was  issued,  prohibited  the  use  of  wood, 
no  more  relieved  the  company  from  the  obligations  of  its  contract,  than  a  rise  In 
the  price  of  materials  would  have  done. 
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When  an  insurance  company  elects  to  repair  a  building  and  fails  to  proceed 
with  reasonable  diligence,  it  is  liable  for  damages  caused  by  the  unreasonable 
delay ;  and  the  rental  value  of  the  property  is  evidence  in  the  computation 
thereof.* 

Error  to  common  pleas  No.  3  of  Philadelphia  county.  Covenant, 
on  a  policy  of  insurance,  by  Solomon  Rosenthal  against  the  Fire  Asso- 
ciation of  Philadelphia.     The  opinion  states  the  facts. 

TF.  E.  Littleton  and  E,  G.  MitoheUy  for  plaintiff  in  error.  Damd 
A.  Gourick^  for  defendant  in  error. 

Clakk,  J.  This  action  of  covenant  was  brought  upon  a  perpetual 
policy  of  fire  insurance,  issued  by  the  Fire  Association  of  Philadelphia, 
27th  August,  1870,  to  Solomon  Rosenthal,  "to  indemnify  the  said 
assured  from  loss  or  damage  by  fire,"  according  to  the  terms  and  condi- 
tions of  the  policy,  "  to  tlie  amount  of  $2,000,  on  a  three-story  brick 
store  and  dwelling-house,  situate  on  the  north  side  of  Spring  Garden, 
west  of  Eleventh  street,  in  the  city  of  Philadelphia.  A  more  particular 
description  of  the  premises  was  contained  in  a  survey,  signed  by  the 
assured,  and  deposited  in  the  defendant's  office.  The  general  obliga- 
tions assumed  by  the  association  were  to  be  complied  witn  as  expres^ 
in  the  policy,  in  the  alternative,  as  follows : 

"  The  said  association  shall,  within  thirty  days  after  the  proof  of  such 
damage,  if  the  loss  be  not  total,  proceed  with  reasonable  diligence  to 
put  tne  said  buildings  into  as  good  a  state  of  repair  as  the  same  was 
before  so  injured  by  the  fire  —  or,  shall  within  sixty  days  after  such 
proof,  pay  for  such  damages,  according  to  an  estimate  thereof,  to  be 
made  by  arbitrators  mutudly  chosen." 

"  Or,  in  case  of  a  total  loss,  on  this  policy,  the  association  shall  rebuild 
the  same  with  convenient  speed  —  or,  pay  the  amount  insured  thereon 
within  ninety  days ;  in  either  of  these  cases  the  deposit  money  shall  be 
retained  and  the  policy  canceled." 

The  building  insured  consisted  of  a  three-story  brick  structure,  in 
front,  and  a  two-story  brick,  a  three-story  frame,  and  another  two-story 
brick,  in  the  rear,  located  in  the  order  named.  On  the  16th  August,  1881, 
a  fire  occurred  and  the  frame  portion  of  the  building  was  wholly  burned 
out ;  the  other  portions  were  also  more  or  less  injured.  Notice  of  the 
loss  was  promptly  given,  and  on  the  18th  August,  the  association  noti- 
fied the  insured  that  the  damages  to  his  building  had  been  estimated  at 
$649,  which  amount  the  association  was  "  prepared  to  pay  or  proceed  to 
repair."  Rosenthal  refused  to  accept  this  sum,  and  saia  they  might  "go 
ahead  with  the  repairs."  The  association  thereupon  instructed  their 
builders,  Harriner  &  Buckingham,  to  proceed,  but  after  several  days' 

*  Where  an  insurance  company  under  their  policy  have  an  option  in  case  of  loss, 
either  to  compensate  the  insured  by  the  payment  of  damages  for  his  loss,  or  to 
restore  the  property  to  its  former  condition,  the  adoption  of  the  latter  course  is  an 
abandonment  of  the  other,  and  of  the  provisions  of  the  policy  looking  to  the  payment 
of  money,  which  thereupon  become  obsolete  and  inapplicable.  From  the  lime  of 
such  election  the  contract  between  the  parties  becomes  an  undertaking  on  the  part  of 
the  company  to  rebuild  or  repair  the  subject  insured,  and  to  restore  it  to  its  former 
condition,  and  the  measure  of  damages  for  a  breach  of  this  contract  does  not  neces- 
sarily depend  upon  the  amount  of  damages  inflicted  upon  the  house  by  the  peril 
insured  against.  Wynkoop  v.  Hiaga/ra  Mre  Im.  Co.,  91  N.  Y.  478 ;  S.  C,  43  Am. 
Rep.  686.— Ed.] 
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work  had  been  done,  notice  was  given  to  the  association  and  also  to  the 
builders,  by  the  building  inspectors  of  the  city,  that,  under  an  ordinance 
of  councils  11th  April,  1863,  the  rebuilding  in  wood  was  condemned, 
and  that  the  erection  of  a  wooden  structure  was  prohibited.  In  com- 
pliance with  the  notice,  the  builders  at  once  abandoned  the  work  and  it 
was  never  afterward  resumed.  Mr.  Rosenthal  himself,  however,  in 
February,  1882,  began,  and  in  April  following  completed  the  repains, 
using  brick  instead  of  wood,  as  required  by  the  city  ordinance.  This 
suit  was  brought  15th  November,  1881.  The  declaration  contained 
three  counts :  the  first  averred  a  partial  destruction  of  the  premises 
insured  by  fire,  and  a  failure  of  the  defendants  to  pay  the  loss  or  repair 
the  building ;  the  second,  that  the  defendants  had  elected  to  repair  but 
had  failed  to  do  so ;  and  the  third,  that  the  defendants  had  offered 
either  to  pay  $649,  or  to  make  the  repairs,  and  that  the  sum  offered 
having  been  declined,  the  defendants  thereupon  began,  but  failed  to 
complete  the  repairs ;  whereby  the  building  was  for  a  long  time  untenant- 
able, and  the  plaintiff  was  deprived  of  his  rents,  etc.  The  plaintiff's 
claim  was  for  the  costs  of  makmg  repairs  with  brick,  the  cheapest  non- 
combustible  substitute  for  wood,  and  also  for  the  loss  of  rents.  The 
defendants,  on  the  other  hand,  contended,  that  in  any  event,  the 
plaintiff  could  not  recover  more  than  the  cost  of  putting  the  property 
m  the  same  condition  it  was  before  the  fire  occurred,  and  if  tne  burnt 
portion  of  the  house  was  of  wood,  the  recovery  could  not  be  beyond  the 
cost  of  a  wooden  structure;  that  if  the  defendants  did  elect  to  rebuild 
instead  of  paying  the  loss,  they  were  relieved  from  any  obligations, 
which  might  arise  from  such  election,  if  the  building  inspectors  prohib- 
ited them  from  rebuilding  the  house  as  it  was  before  the  fire ;  and  that,  if 
the  offer  of  $649  was  adequate  to  restore  the  property  in  wood,  the  pay- 
ment of  that  amount  would  be  the  proper  measure  of  their  liability. 

The  court  refused  points  to  this  effect,  and  instructed  the  jury  that 
the  defendants  were  liable  for  the  cost  of  repair  with  brick,  and  also 
for  the  rents  lost  from  failure  to  carry  out  their  undertaking  to  repair. 
There  was  no  dispute  as  to  the  amount  which  the  plaintiff  should 
recover,  under  this  instruction,  and  a  verdict  was  taken  with  the  defend- 
ants' approval ;  subject,  however,  to  an  exception  as  to  the  plaintiff's 
right  to  recover  upon  the  basis  or  according  to  the  measure  stated. 

The  risk  was  upon  the  building  as  a  whole,  the  loss  was,  therefore,  but 
a  partial  one,  and  the  alternative  obligation  on  the  part  of  the  associa- 
tion, in  the  first  instance,  was,  within  sixty  days  after  proof  of  loss,  to 
pay  the  damages  incurred,  or  to  proceed  witn  reasonable  diligence  to 
put  the  premises  "  in  as  good  a  state  of  repair  as  the  same  was  in  before 
so  injured  by  the  fire."  xhat  the  association  elected  to  repair  is  clearly 
shown  by  matters  which  are  undisputed  and  unequivocal.  The  defend- 
ants' assertion  that  they  were  "  prepared  to  pay  "  the  $649,  "  or  proceed 
to  repair;"  the  plaintiff's  refusal  to  accept  that  sum;  the  immediate 
employment  of  builders,  who  were  instructed  "  to  go  ahead  and  make 
the  repairs;"  the  delivery  of  the  material  upon  tne  ground,  and  the 
actual  performance  of  four  or  five  days'  work  upon  it  are  facts  admitted, 
which,  in  our  judgment,  prove  this  point  beyond  possible  question.  An 
election,  in  such  case,  is  established  by  proof  of  any  decisive  act  by 
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which  the  purpose  of  the  party  to  make  a  deliberate  choice  is  clearly 
manifested.  Uoiilson  v.  WaUan^  9  Pet.  62 ;  GarretCs  Appeal^  100 
Penn.  St.  601. 

It  is  also  a  well-settled  rule  of  law,  that  when  an  election  is  open 
between  alternative  conditions  of  a  contract,  the  alternative  chosen  must 
be  adhered  to  ;  an  election  once  made  is  irrevocable.  Leake  (2d  ed.),  679 ; 
Baney  v.  KUlmur,  1  Penn.  St.  35  ;  Bealea  v.  Ina.  Co.^  36  N.  Y.  522 ; 
EeUmany.  Ins.  Co.y  75  id.  7;  Benj.  Sales,  359;  Whart.  Cont.  628, 
and  cases  there  cited.  When  an  insurer  elects  to  repair  under  a  clause 
in  the  policy  giving  that  right,  the  conditions  of  the  contract,  whidi 
before  were  alternate,  are  thereby  resolved  into  an  absolute  agreement. 
It  must  be  assumed  that  the  election  was  made  in  view  of  all  such 
matters  as  in  the  law  or  otherwise  may  affect  the  transaction,  and  the 
principles  of  law  incident  to  the  alternative  chosen  are  alone  applicable. 
The  amount  of  the  loss  ceases  to  be  a  question ;  there  can  be  no  inquiry 
as  to  that.  The  original  contract,  by  virtue  of  the  election,  is  a  contract 
to  rebuild,  and  the  rights  and  responsibilities  of  the  parties  are  to  be 
measured  accordingly. 

There  can  be  no  after- recovery  of  the  original  loss  ;  the  insurer,  in 
case  of  default,  is  liable  only  for.  damages  upon  the  footing  of  a  contract 
to  rebuild  or  repair,  which  may  be  more  or  less  than  the  amount  insured. 
The  rule  which  produces  this  result  is  applicable  to  contracts  in  general ; 
we  have  not  found  any  case  in  this  court  in  which  it  has  been  applied 
to  the  contract  of  insurance,  but  in  the  courts  of  some  of  the  States  the 
rule  has  been  verv  distinctly  declared  and  thus  applied.  In  Ryder  v. 
Commonwealth  insurcmce  Co.y  52  Barb.  447,  it  was  held,  that  in  case 
of  an  election  to  repair,  if  the  repairs  are  defective,  the  insurers  must 
make  the  defect  good. 

In  Parker  v.  Eagle  Ins.  Oo.y  9  Gray  (Mass.),  152,  it  was  held 
that  if  the  assurer  commences  to  repair,  but  does  not  complete,  the 
assured  is  entitled  to  recover  the  difference  between  the  value  of  the 
repairs  made  and  what  the  value  would  have  been  if  they  had  been 
fully  completed.  See,  also.  Times  Fire  Ins.  Co.  v.  Ha/whey  5  II.  &  N. 
385;  Brinley  v.  Na;tional  Ins.  Co.y  11  Mete.  (Mass.)  195.  In  MorreU 
V.  Irving  Fire  Ins.  Co.y  33  N.  Y.  429,  a  building  was  insured  against 
fire  to  the  amount  of  $3,000.  The  policy  contained  the  following 
clause :  "  In  case  of  loss  or  damage  to  the  property  insured,  it  shall  te 
optional  with  the  company  to  replace  the  article  lost  or  damaged  with 
others  of  the  same  kind  or  quality,  and  to  rebuild  or  repair  the  build- 
ing or  buildings  within  a  reasonable  time,  giving  notice  of  their  inten- 
tion to  do  so  within  twenty  days  after  having  received  the  preliminary 
proofs  of  loss,"  etc.  The  building  was  destroyed  by  tire,  and  the  com- 
pany gave  notice  that  they  were  prepai'ed  to  rebuild,  and  did  under- 
take to  do  so.  The  insured  alleged  that  there  had  not  been  a  substan- 
tial compliance  with  the  stipulation  to  rebuild,  and  brought  an  action 
on  the  policy  to  recover  the  amount  of  the  original  loss.  It  was  held 
that  after  the  election  and  notice,  a  contract  to  rebuild  existed  between 
the  parties  of  such  a  kind  that  the  contractor  had  received  the  entire 
consideration  in  advance ;  that  if  this  contract  was  not  fulfilled  by  the 
insurer  he  was  liable  for  the  damages  sustained  by  the  non-fulfillment 
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of  the  contract,  which  may  be  more  or  less  than  the  amount  insured, 
and  that  the  action  consequently  should  have  been  brought  to  recover 
damages  for  breach  of  contract.  See,  also,  Wynkoop  v.  Insurance  Co,^ 
91  N.  Y.  473. 

It  is  contended,  however,  that  the  ordinance  of  1863,  and  the  action 
of  the  building  inspectors  in  pursuance  thereof,  prohibited  the  exact 
performance  oi  the  contract ;  that  the  replacement  or  repair  with  wood 
was  unlawful  and  rendered  impossible.  But  an  agreement  to  put  in 
the  same  state  of  repair  does  not  necessarily  imply  the  employment 
of  the  same,  perhaps  not  even  of  similar  materials.  The  same  state  of 
repair  may  be  effected  by  other  materials  of  equal  or  greater  value, 
suitable  and  appropriate  for  the  purpose,  in  view  of  the  location,  uses, 
architectural  stylo  or  appearance  of  the  property.  The  defendants* 
election  imposed  no  particular  obligation  to  build  with  wood,  if  for 
any  reason  wood  could  not  be  employed.  The  contract,  therefore, 
involved  no  impossibility  ;  it  did  involve  a  greater  expense,  perhaps, 
than  was  anticipated,  but  the  plaintiff"  was  in  no  way  responsible  for 
that,  and  the  existence  of  a  police  regulation  prohibiting  the  use  of 
wood,  of  which  they  may  have  had  no  knowledge,  cannot  any  more 
relieve  them  from  the  obligation  of  their  contract  than  would  the  rise 
of  prices  of  materials  in  the  market.  They  agreed  to  put  the  prem- 
ises in  repair,  and  they  were  obliged  to  comply  with  their  contract, 
using  sucn  materials  as  were  suitable  for  the  purpose  and  were  allowed 
by  law.  The  contract  of  insurance,  and  the  election  under  it,  were 
both  made  after  the  adoption  of  the  city  ordinance.  The  parties,  of 
course,  contracted  with  reference  to  the  law  as  it  existed  at  the  time, 
and  consented  to  be  bound  by  it.  Whether  the  city  authorities  would 
permit  the  building  to  be  repaired  in  wood  was,  therefore,  a  risk  which 
the  insurers  assumed  at  the  issuing  of  the  policy,  and  which  they 
reassumed  at  the  making  of  the  election.  Brady  v.  N,  W,  Ins.  Cb., 
11  Mich.  425.  When  the  fire  association  made  their  election  in  the 
mode  indicated  in  their  contract,  the  contract  became  precisely  what 
they  elected  to  make  it,  and  the  rights  of  the  parties  were  tnereby 
fixed.  They  cannot  recede  from  their  election  without  the  consent  of 
Rosenthal,  whatever  may  be  the  consequences  as  to  expense. 

In  Brovm  v.  Royal  Insurance  Co,^  1  Ell.  &  Ell.  853,  the  defend- 
ants executed  a  policy  insuring  plaintiff's  premises  against  fire,  reserv- 
ing to  themselves  "  the  right  of  reinstatement  in  preference  to  the 
payment  of  claims."  The  premises  were  damaged  by  fire,  and  defend- 
ants elected  to  reinstate  them,* but  did  not  do  so.  To  an  action  for  not 
paying,  compensating  or  reinstating,  defendants  pleaded  that  they 
elected  to  reinstate,  and  were  proceeding  to  do  so,  when  the  commis- 
sioners of  sewers,  under  the  metropolitan  building  act,  1835,  caused  the 
premises  to  be  taken  down  as  being  a  structure  in  a  dangerous  condition; 
and  that  such  dangerous  condition  was  not  caused  by  the  damage  from 
the  fire.  On  demurrer,  held  by  Lord  Campbell,  C.  J.,  Cromffon,  J., 
and  Hill,  J.  (dissentiente  Erlb,  J.),  that  the  plea  was  bad,  inasmuch 
as  the  coptract  to  reinstate  being  lawful,  at  and  ever  since  the  time  of 
contracting,  the  alleged  impossibility  of  its  performance  was  no  defense, 
and  defendants  were  bound,  if  they  could  not  perform  it,  to  pay  dam- 
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ages  for  not  doing  so.  This  case  is  cited  with  approval  in  Wood 
Ins.  262,  and  in  May  Ins.  535,  and  in  their  discussion  of  the  subject 
the  same  general  view  of  the  law  is  by  both  authors  adopted.  In 
some  of  the  States  a  different  or  somewhat  modified  rule  has  been 
asserted,  but  an  examination  will  show  that  the  cases  were  controlled 
either  by  the  express  provisions  of  the  company's  charter  or  of  the 
contract  itself. 

If,  after  having  made  his  election,  the  insurer  fails  to  proceed  with 
the  work  with  reasonable  dispatch,  liability  attaches  for  damages  result- 
ing from  such  unreasonable  delay.  Wood  Ins.  256 ;  Raskins  v. 
MamUton  MuL  Ins.  Co.^  5  Gray  (Mass.),  432.  The  rental  value  of  the 
property  was  evidence  to  aid  in  the  computation.  The  whole  house 
was  shown  to  have  been  untenantable  from  the  time  of  the  fire  until 
the  plaintiff  himself  made  the  repairs.  If  the  association  fairly  under- 
took the  work,  delivered  the  material,  etc.,  performed  some  labor  upon 
it,  and  .afterward  abandoned  it,  some  compensation  was  due  to  the 
assured  for  the  delay  which  resulted ;  and  whilst  rents,  as  such,  were 
perhaps  not  recoverable,  the  rental  value  of  the  property  was  a  proper 
element  in  the  assessment.  Brovm  v.  Foster^  51  Penn.  St.  165; 
Rogers  v.  Bemus^  69  id.  432.  The  extent  of  the  damages  arising  from 
the  delay  is  not  a  question  in  the  case  as  the  verdict  was  taken  with  the 
defendant's  approval  as  to  the  amount. 

Judgment  affirmed. 

»  ________ 

Appeal  of  Eliza  A,  Maulfaib  and  0.  S.  Maulfaib,  her  Husband. 

October  6,  1885. 

Delay  in  Applying  fob  a  Citation  to  a  Guardian  to  File  an  Account. 

a  guardian  settled  with  his  ward  and  took  her  release  three  months  before  she 
arrived  at  full  age  ;  nineteen  years  later  it  was  discovered  that  the  guardian  had 
not  made  a  full  payment  of  the  balance  in  his  hands  belonging  to  the  ward,  and 
a  citation  to  him  to  file  an  account  was  asked  for. 

Hddy  that  the  laches  of  the  ward  was  too  great,  and  the  guardian  should  not 
be  compelled  to  account. 

Appeal  from  the  decree  of  the  orphans'  court  of  Dauphin  countjr. 
On  July  5,  1858,  David  M.  Rank  was  appointed  guardian  oi  his 
niece,   Eliza  A.  Rank,  and  immediately  received  from  her  former 

Suardian  a  sum  of  money,  which  money  remained  in  his  hands  till 
[arch  29,  1865.  On  that  date,  which  was  about  three  months  before 
she  arrived  at  full  age,  he  handed  over  a  statement  purporting  to  show 
the  status  of  his  trusteeship,  and  paid  her  a  sum  of  money  as  the  bal- 
ance due  her,  and  took  her  release.  Both  the  ward  and  her  husband 
being  without  business  experience,  placed  implicit  confidence  in  the 

fuaraian.  Nineteen  years  later  it  was  discovered  that  full  payment 
ad  not  been  made  to  the  ward,  a  sum  of  money  yet  remaining  in  the 
hands  of  the  guardian ;  accordingly  (in  June,  1884),  application  was 
made  to  the  orphans^  conrt  for  a  citation  to  the  guardian  to  file  his 
account. 

Josiah  Funch  <&  Son^  for  appellants.      Weiss  <&  Oiiberty  for  appellee. 
Mebous,  Ch.  J.     The  fact  that  the  guardian  settled  with  his  ward 
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during  her  minori^,  although  she  represented  herself  to  be  of  fall  age^ 
would  not  relieve  irom  his  obligation  to  file  an  account  if  the  same 
had  been  demanded  within  a  reasonable  time  thereafter.  In  the  pres- 
ent case  the  settlement  was  made  in  March,  1865.  She  and  her  hus- 
band  united  in  a  release  to  the  guardian  under  seal  and  duly  acknowl- 
edged. It  averred  that  she  had  attained  the  age  of  twenty -ope  years. 
The  guardian's  itemized  account  was  in  her  hands.  In  fact  she  did 
not  become  twenty-one  until  some  three  months  thereafter.  This  cita- 
tion was  awarded  in  June,  1S84,  being  nineteen  years  after  she  became 
of  full  age.  During  all  this  time  the  parties  were  living  within  a  few 
miles  of  each  other.  The  guardian  now  testifies  that  the  books  con- 
taining the  account  of  his  guardianship  have  been  lost,  and  that  he 
cannot  now  file  an  intelligent  account.  No  sufficient  cause  is  shown 
for  this  great  delay  of  the  ward  in  askiag  that  one  be  filed.  The 
neglect  is  so  great  as  to  bar  right  to  now  demand  an  account.  Grosses 
Appeal,  14  Penn.  St.  463  ;  Bones^  Appeal,  27  id.  492.     The  case  is  a 

f  roper  one  to  apply  to  second  section  ot  the  act  of  16th  June,  1836  — 
^amph.  Laws,  683, —  which  authorizes  us  in  all  cases  of  appeals  from  the 
orphans'  court  "  to  decree  according  to  the  justice  and  equity  thereof." 
Under  all  the  f^cts  of  this  case  justice  and  equity  forbid  that  the 
appellee  shall  now  be  compelled  to  file  an  account. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appellants. 


Mutual  Fire  Insurance  Company  v.  Wagner. 

October  5,  1885. 

Insurance  —  Fire  Policy  —  Insurable  Interest. 

a  direct  pecaniary  interest  in  a  building  that  may  be  damaged  bj  the  destrac- 
tion  of  the  ouUdlng  by  fire,  constitutes  an  insurable  interest  {noUy  p.  583). 

Error  to  the  common  pleas  of  Dauphin  county. 

Wagner  purchased  by  articles,  a  farm  from  Bacastow,  who  held  hia 
title  through  J.  Corpman,  who,  it  seems,  had  borrowed  money  from 
Bacastow.  A  deed  for  the  farm  was  given  by  Corpman  to  Bacastow 
April  6,  1868,  and  an  agreement  was  at  the  same  time  made  that  Corp- 
man should  occupy  the  property  as  lessee  at  a  stipulated  rent  per  annum, 
and  pay  also  a  certain  portion  of  the  principal  sum  of  his  indebtedness 
until  the  whole  debt  was  paid,  when  Bacastow  was  to  reconvey  the  farm 
to  Corpman.  In  1869,  Ballon  &  Scott  obtained  judgment  against 
Corpman,  and  the  farm  was  sold  25th  August,  1870,  by  virtue  of  au 
execution  issued  thereon,  William  S.  Corpman  purchasing  it.  On  July 
5,  1870,  after  the  sheriflPs  sale,  but  before  the  acknowledgment  of  the 
sheriffs  deed,  Wagner,  having  paid  part  of  the  purchase-money  and 
being  in  possession  but  not  yet  having  received  his  deed,  secured  a 
policy  of  insurance  on  the  farm  house.  April  21,  1873,  Bacastow  and 
Wagner  agreed  in  writing  as  follows : 

Witnessed,  That  the  said  Daniel  Wagner  has  leased  from  said  Johu 
Bacastow  all  that  certain  messuage,  tenement  or  tract  of  land  with  the 
appurtenances,  situated  in  West  Hanover  township,  Dauphin  county, 
adjoining  lands  of  J.  Hetterich  and  others,  now  in  possession  of  said 
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Daniel  Wagner,  for  the  term  of  one  year  from  the  Ist  day  of  April, 
last  past,  to  the  Ist  day  of  April,  1874,  for  which  said  Wagner  agrees  to 

y  to  said  Bacastow  a  rent  of  $160  in  half-yearly  payments,  viz. :  one- 
alf  on  the  1st  day  of  October  next,  and  the  other  half  on  the.  1st  day 
of  April,  1874,  when  said  lease  expireth ;  and  said  D.  Wagner  agrees  to 
pay  all  taxes  accruing  on  said  land  in  said  year,  and  to  keep  up  all  repairs 
and  make  the  fences  and  lime  the  land  all  in  the  bargain  ;  and  on  leaving 
said  land  he  is  to  put  as  much  of  all  kinds  of  grain  as  there  was  out  when 
he  got  it,  of  whicn  grain  .he  is  to  have  the  one-half,  but  he  is  to  ciy;  and 
thrash  and  haul  it  away  not  over  five  miles.  And  said  D.  Wagner  is  not 
to  cut  any  wood  of  said  land  unless  said  Bacastow  is  agreed  to  have  it  cut, 
and  said  Wagner  is  not  to  take  any  hay,  straw  or  corn  fodder  or  manure 
from  said  land.  And  it  is  further  agreed  by  and  between  the  said  par- 
ties that  if  said  D.  Wagner  can  pay  to  said  Bacastow  $500  and  the  rent 
on  the  1st  day  of  April,  1874,  then  said  Wagner  is  to  have  possession 
of  said  premises  for  another  year,  on  the  same  condition,  and  so  on  from 
year  to  year,  until  said  Wagner  has  paid  to  said  Bacastow  the  sum  of 
$2,000  and  the  rent  further  agreed  on  ;  then  said  Bacastow  is  to  convey 
said  property  to  said  Wagner  at  said  Wagner's  expenses  for  deeds,  etc, 
and  if  said  Wagner  cannot  comply  and  fulfil  said  agreement  on  the  1st 
day  of  April,  1874,  then  said  Daniel  Wagner  is  to  give  up  quiet 'and 
peaceable  possession  of  said  premises,  on  the  1st  day  of  April,  1874, 
without  further  notice. 

In  March,  1874,  the  building  was  destroyed  by  fire.  Warner  then 
brought  an  action  to  recover  the  amount  of  the  insurance  policy.  The 
company  disputed  his  claim  alleging  that  he  had  fired  the  building  and 
also  alleging  a  want  of  an  insurable  interest. 

Josiah  Funck  (6  Son  and  Levi  B.  Ah^kSj  for  plaintiff  in  error. 
Fleming  <&  McCarroll^  for  defendant  in  error. 

Pee  Cueia3C.  We  discover  no  sufficient  cause  for  reversing  this 
judgment.  The  jury  has  found  that  the  plaintiflF  below  did  not  bum 
the  Duildings.  It  is  clear  under  the  authorities  that  he  had  an  insur- 
able interest  in  the  property.  He  had  a  direct  pecuniary  interest 
therein  so  as  to  be  damaged  by, its  destruction.  This  constitutes  an 
insurable  interest.  Strong  v.  Manuf,  Ins,  Co.y  10  Pick.  40 ;  Wood 
Ins.,  §  266  ;  WiUiams  v.  Ins,  Co.y  107  Mass.  327  ;  Courain  v.  Penn. 
Ins.  Oo,^  46  Penn.  St.  323;  Far.  and  Mech.  Ins.  Co.  v.  Meeker^ 
10  W.  N.  C.  306.     The  case  was  well  submitted. 

Judgment  affirmed. 

Note. —  Absolute  right  of  property  does  not  necessarilj  constitute  an  ingredient  in 
detennining  the  question  of  insurable  interest.  Sturm  v.  AUarUic  MiU.  Ins.  Go.y  38 
N.  Y.  Supr.  Ct  281. 

If  one  insured  has  any  interest  that  would  bo  injured  if  the  peril  insured  against 
should  happen,  his  contract  of  insurance  is  a  valid  one.  AgrictdturcU  Ins.  Uo.  v. 
Claneey,  9  Bradw.  (111.)  137  ;  Lycoming  Fire  Ins.  Co.  v.  Jackson,  83  lU.  302. 

One  may  insure  an  interest  in  a  vessel  derived  under  an  oral  contract  to  purchase. 
Amsinck  v.  American  Ins.  Co.,  129  Mass.  185. 

A  husband  has  an  insurable  interest  in  a  house  occupied  as  a  homestead  by  himself 
and  wife,  erected  upon  land  in  which  the  wife  has  a  life  estate.  Merritt  v.  Fanners* 
Ins,  Co,,  42  Iowa,  11. 

A  husband  must  specifically  insure  the  right  of  using  the  property  of  his  wife  in 
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order  to  entitle  him  to  recover  damages  for  the  loss  of  it.  Cohn  v.  Virginia  Fire  Ins. 
Co.,  3  Hughes,  272. 

A  husband  remaining  in  possession  of  premises  after  a  conveyance  of  the  legal  title 
thereto,  through  a  third  party  to  his  wife,  upon  her  parol  agreement  to  reconvey  to 
him  inmiediately,  a  life  estate  therein,  has  an  insurable  interest  in  the  property, 
although  no  conveyance  of  the  life  estate  has  been  executed  to  him.  Redfield  v.  Hol- 
land Purchase  Ins.  Co.,  56  N.  Y.  354. 

One  whose  only  title  to  property  is  derived  from  a  conveyance  by  her  husband  to  a 
fictitious  person,  and  a  conveyance  purporting  to  be  executed  by  such  person  to  her- 
self, has  no  insurable  interest  in  such  property  unless  in  possession  thereof  at  the 
time  the  contract  of  insurance  is  made.  David  v.  WiUiamsburgh  City  F.  Itis.  Co.,  7 
Abb.  N.  C.  47. 

A  wffe  who  holds  a  bond  secured  by  mortgage  upon  premises  owned  by  her  husband, 
founded  on  a  just  and  valuable  consideration,  has  an  insurable  interest  in  such  prem- 
ises, although  such  securities  were  given  to  her  after  the  marriage.  Mix  v.  Andes 
Ins.  Co.,  9  Hun,  397. 

A  wife  holding  proi>erty  in  her  own  name  donated  to  her  by  her  father  daring  mar- 
riage has  an  insurable  interest  in  it.  Breard  v.  Mechanics^  Ins.  Co.,  29  La.  Ann.  764. 

A  vendor  of  lands,  before  deed  given,  lias  an  insurable  interest  therein,  and  having 
the  legal  title,  may  cover,  not  only  his  especial  interest  in  the  property,  but  the  prop- 
erty itself.     Wood  v.  North  Western  Ins.  Co.,  46  N.  Y.  421. 

A  person  purchasing  property  in  his  own  name  for  the  benefit  of  another  has  the 
legal  title  as  against  the  whole  world  save  such  other  and  his  creditors,  and  as  the 
owner  of  such  legal  title,  can  insure  the  property.  BicknM  v.  Lancaster  City  and 
County  Fire  Ins,  Co.,  58  N.  Y.  677. 

A  party  in  possession  of  insured  premises  under  a  valid  subsisting  contract  of 
purchase,  is  the  equitable  owner  and  has  an  insurable  interest,  although  he  has  not 
paid  the  whole  consideration  money.  And  he  is  not  guilty  of  a  misrepresentation  if 
ne  represents  the  premises  as  his  when  he  applies  for  insurance.  Bemsey  v.  Phcmix 
Ins.  Co.,  17  Blatchf.  527. 

A  person  in  possession  of  real  estate  under  a  contract  for  the  purchase  thereof  from 
the  owner  in  fee  is  in  equity  the  owaer  and  entitled  to  insure  as  such,  and  his  state- 
ment, on  applying  for  a  policy  of  insurance  thereon,  that  he  is  the  owner  is  not 
untrue  ;  nor  does  his  omission  to  state  the  nature  of  his  title  render  the  policy  invalid, 
under  a  conditiom  therein  forfeiting  it  incase  the  interest  of  the  assured  is  other  than 
"the  entire,  unconditional  and  sole  ownership,"  and  it  is  not  so  represented  to  the 
company.    Pelton  v.  Westchester  F.  Ins.  Co.,  77  N.  Y.  605  ;  aff'g  13  Hun,  23. 

One  who  has  contracted  for  the  purchase  of  a  mortgage  upon  real  estate,  and  paid 
part  of  the  purchase-money,  the  balance  to  be  paid  in  installments,  and  the  mortgage 
transferred  upon  such  payment,  has  an  insurable  interest  in  the  property  to  the  full 
amount  secured  by  the  mortgage,  being  the  equitable  owner  thereof.  Excelsior  F, 
Ins,  Co.  y.  Boyal  Ins.  Co.  of  Uterpool,  55  N.  Y.  343  ;  aflTg  S.  C,  7  Lans.  138. 

One  who  has  conveyed  away  real  estate  as  security  for  a  debt  and  taken  back  a  lease 
for  years,  with  the  privilege  of  purchasing  at  any  time  within  his  term  by  repaying 
the  loan,  has  an  insurable  interest,  equal  to  the  value  of  the  premises  above  the 
amount  of  such  loan  and  not  limited  to  the  value  of  his  lease.  Creiffhton  v.  Home- 
stead Fire  Ins.  Co.,  17  Hun,  78. 

A  part  owner  of  property  may  Insure  his  individual  interest  therein  separately, 
against  loss  by  fire  ;  and,  in  case  of  loss,  mav  sue  in  his  own  name  on  the  policy  and 
recover  and  retain  the  insurance  money.  Harvey  v.  Cherry,  76  N.  Y.  436  ;  aff'g  S. 
C,  12  Hun,  354. 

One  of  the  several  incmmbrancers  of  property,  sold  on  foreclosure  of  a  mortgage  and 
bid  in  by  another  of  them  in  pursuance  of  an  agreement  that  he  should  bid  in  the 
•  premises  for  the  benefit  of  all,  and  hold,  manage  and  sell  the  same  as  their  trustee, 
has  an  insurable  interest,  and  may,  on  the  refusal  of  the  trustee  to  insure  the  property 
to  an  amount  desired  by  him,  procure  an  insurance  thereon  in  the  name  of  the  trustee, 
loss,  if  any,  payable  to  himself  **  as  his  interest  may  appear,"  pajdng  the  premium 
himself  ;  and  only  his  interest  will  be  covered  by  the  policy.  Harvey  v.  Cherry,  76 
N.  Y.  436  ;  aff'g  S.  C,  12  Hun,  354. 

One  who  had  taken  a  cotton  plantation  to  operate  for  a  year,  with  the  understanding 
that  his  advances  should  be  first  paid  out  of  the  proceeds  of  the  crop  and  the  balance 
equally  divided  between  himself  and  the  owner,  and  who  had  made  advances  to  an 
amount  greater  than  the  whole  value  of  the  crop,  Tield  to  be  within  the  spirit  of  a 
policy  of  insurance  on  such  crop,  the  "  sole  and  unconditional  owner"  of  the  same. 
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and  entitled  to  recover  as  snch  for  a  loss  thereon.  Noyea  v.  Hartford  Fvre  Ins.  Co., 
54  N.  Y.  668. 

By  the  agreement  of  letting,  all  stock  famished  by  the  assured  was  to  be  equally 
divided  at  the  end  of  the  year,  and  the  loss  having  occurred  after  that  time,  held, 
that  the  parties  were  co-tenants  as  to  all  articles  of  stock,  and  the  assured  could  not 
recover  as  sole  owner  for  their  loss.     Noyes  v.  Hartford  Fire  Ins.  (7(9.,  54  N.  Y.  668. 

The  former  owner  of  premises  which  have  been  sold  on  execution  against  him  has 
an  insurable  interest  therein,  not  only  while  his  own  right  of  redemption  continues, 
but  so  long  as  that  right  remains  in  his  judgment  creditors.  Cone  v.  Niagara  F,  Ins. 
Co..  60  N.  Y.  619. 

Although  warehousemen  may  have  parted  with  all  their  title  to  grain  insured  in 
bulk  in  their  warehouse,  by  the  issue  of  warehouse  receipts  to  a  larger  amount, 
they  still  have  an  insurable  interest  as  warehousemen.  Richmond  v.  Niagara 
Fire  Ins.  Co.,  79  N.  Y.  230 ;  rev'g  S.  C,  15  Hun,  248. 

A  commission  merchant  may  insure  in  his  own  name  goods  held  by  him  for  sale, 
in  such  manner  that  the  insurance  will  continue  in  his  name  for  the  benefit  of  his 
vendees  not  specially  designated,  so  long  as  the  goods,  though  sold  and  technically 
delivered,  are  not  yet  removed  from^  h&  possession  ;  and  he  may  bring  an  action 
on  the  policy  in  his  own  name  in  case  of  loss  and  recover  for  the  benefit  of  such  ven- 
dees.    Wanring  v.  Indemnity  Fire  Ins.  Co.,  45  N.  Y.  606. 

Insurance  companies  in  this  State  have  no  authority  to  insure  a  debt,  or  to  guaran- 
tee its  payment,  and  a  simple  contract  creditor  can  therefore  obtain  no  valid  insur- 
ance of  his  debt,  unless  he  has  an  interest  in  real  estate.  Foster  v.  Van  Reed,  5 
Hun,  321. 

A  mortgagee  who  is  authorized  by  the  mortgage  to  insure  at  the  mortgagor's 
expense  in  case  of  the  latter's  failure  to  insure,  and  who  does  so  insure,  by  virtue 
of  that  authority,  "  his  interest  as  mortgagee  "  in  the  buildings  on  the  mortgaged 
premises  must  be  deemed  to  insure  the  property  and  not  his  debt  merely.  Foster 
V.  Van  Reed,  5  Hun,  321. 

A  creditor  of  the  estate  of  a  deceased  person,  whose  personal  estate  left  is  in- 
sufficient for  the  payment  of  his  debts,  has  an  insurable  interest  in  the  sole  real 
estate  of  the  deceaiBed  debtor,  when  it  is  plain  that  if  it  is  damaged  by  fire  a  pecu- 
niary loss  must  ensue  to  the  creditor  thereby.  Rohrbaek  v.  Oermania  Fire  Ins.  Co., 
62  N.  Y.  47;  S.  C,  20  Am.  Rep.  461;  rev'g  IT.  &  C.  839;  Rohrbaek  v.  JEJtna  Ins 
Co.,  62  N.  Y.  618. 

A  party  in  possession  of  a  mill  belonging  to  another,  to  whom  he  advanced  a  por- 
tion of  the  purchase-money,  and  who  holds  such  other's  power  of  attorney,  author- 
izing him  to  dispose  of  the  same,  has  an  insurable  interest  therein.  Brugger 
V.  ^aU  Invest.  Ins.  Co.,  5  Sawyer,  804. 

A  company  taking  certain  mules  to  use  in  farming,  the  title  to  vest  in  the  compajiy 
on  its  payment  of  certain  notes,  h^id  to  have  an  insurable  interest  therein. 
HoQyrook  v.  8t.  Pavl  Fire,  etc.,  Ins.  Co.,  25  Minn.  229. 

The  interest  of  sureties  on  a  distiller's  bond,  given  under  the  internal  revenue  laws, 
in  the  whisky  manufactured  and  in  store,  by  reason  of  their  liability  for  the  govern- 
ment tax,  is  an  insurable  interest    Ins.  Co.  v.  Thompson,  95  U.  S.  547. — Ed. 


Appeal  of  Olaba  Eddy  and  Frank  Eddy  from  the  Dborbb  of  ths 
Orphans'  Court  of  Philadblphia  County. 

October  5,  1885. 

Will  — Want  op  Testamentary  Capacitt  Gathered  from  Expressions  of 
Testator — Testimony  of  Ignorant  Witnesses  not  Experts  as  to  Testa- 
tor's Unsoundness. 

An  issue  to  test  the  validity  of  a  will  should  not  be  granted,  when  the  evidence 
upon  which  the  application  for  an  issue  rests,  is  so  insufficient  that  the  court,  in 
the  exercise  of  a  sound  legal  discretion,  would  not  sustain  a  verdict  thereon. 
Cauffman  v.  Long,  82  Penn.  St.  72  ;  WUson  v.  Mitchell,  101  id.  495,  followed. 

Misleading  inquiring  persons,  by  telling  them  different  stories  about  his  will ; 
or  making  evasive  answers  to  unimportant  questions  as  to  the  value  of  his  estate  ; 
or  stating,  because  of  fluctuating  values,  that  he  does  not  know  what  he  is  worth, 
are  no  indications  that  a  testator  is  not  competent  to  dispose  of  his  property  by 
will. 

Vol.  n.— 74 


Digitized  by 


Google 


586  Thb  Eastern  Eepobteb.  [Penn.  190. 

The  testimony  of  i^orant  witnesses  not  experts  as  to  a  testator's  unsonndness 
goes  for  nothing  in  the  face  of  the  established  fact  that  he  had  sufficient  mind 
and  business  sagacity  to  acquire  a  large  fortane  by  his  labor,  frugality  and  thrift, 
and  to  take  care  of  it  all  the  time  he  is  charged  with  being  an  imbecile  ;  and  the 
further  established  fact,  that  he  during  the  same  time  officiated  at  and  preached 
in  a  church,  administered  the  communion  therein,  solemnized  marriage,  presided 
at  and  attended  the  meetings  of  various  societies,  attended  actively  to  business, 
and  had  a  good  knowledge  of  his  property. 

This  was  an  appeal  from  the  decree  of  the  orphans'  court  of  Phila- 
delphia cotinty,  dismipsing  a  petition  for  an  issue  to  determine  the 
validity  of  the  last  will  and  codicil  of  Joshua  P.  B.  Eddy,  deceased. 

Testator  was  born  a  slave  in  Virginia  in  1798,  being  freed  whilst  yet 
an  infant  by  his  father  purchasing  the  freedom  of  his  mother  and  her 
children;  he  removed  when  a  child  to  Columbia,  Pennsylvania,  and 
went  from  there  in  1835  to  Philadelphia,  where  he  resided  till  his  death 
in  September,  1882.  He  had  little  education,  being  barely  able  to  read 
and  write ;  during  the  latter  twenty  years  of  his  life,  he  lived  alone  in 
a  miserly  way,  domg  his  own  house-work.  He  accumulated  a  fortune 
which  at  the  time  of  his  death  was  estimated  as  being  worth  from 
$100,000  to  $150,000.  By  the  codicil  to  his  last  will,  he  disposed  of 
the  bulk  of  this  fortune  to  his  cousin  Isaiah  Wiers  and  his  brother 
Josiah  Eddy.  After  his  death,  two  of  his  grandchildren,  Clara  E. 
Eddy  and  Frank  L.  Eddy,  presented  their  petition  to  the  orphans* 
court,  asking  for  an  issue,  alleging  that  undue  influence  had  been  used 
in  procuring  the  execution  of  the  codicil,  and  that  testator  was  not  of 
capacity  to  make  a  will  when  the  codicil  was  executed.  In  the  latter 
connection,  much  testimony  was  offered,  the  contestants  producing  wit- 
nesses to  show  that  he  had  once  been  paralyzed  ;  he  failed  to  recognize 
persons  on  the  street ;  he  frequently  repeated  his  remarks ;  he  on  sev- 
eral occasions  gave  back  too  much  change;  he  did  not  know  the  value 
of  his  property ;  and  he  often  expressed  himself  to  the  effect  that  he 
was  a  steward  of  the  Lord,  or  the  I-iord  would  show  him  how  to  dispose 
of  his  property,  etc.  The  same  side  also  produced  witnesses  to  show 
he  denied  ever  having  made  a  will.  The  proponents  produced  wit- 
nesses to  show  that  he  was  free  from  paralysis ;  that  withm  the  last  two 
years  of  his  life,  he  officiated  at  and  preached  in  his  church;  he  admin- 
istered the  communion  therein  ;  he  solemnized  marriages ;  he  presided 
at  and  attended  the  meetings  of  various  societies ;  he  attended  very 
actively  to  business,  and  kept  accounts,  and  was  fully  competent  to 
make  a  will.  The  orphans'  court  dismissed  the  petition  for  an  issue. 
Thereupon  an  appeal  was  taken  to  the  supreme  court,  where  the  action 
of  the  lower  court  was  affirmed  in  the  following  opinion. 

William  W.  Porter^  J.  D.  Lewis^  Ovid  F,  Johnson  and  William 
A.  Porter^  for  appellants.  C.  F,  Corson^  Arthur  BiddlCy  Oeorge  TF. 
Biddle^  for  appellees. 

Paxson,  J.  This  was  an  appeal  from  the  refusal  of  the  court  below 
to  grant  an  issue  to  determine  the  validity  of  the  last  will  and  testa- 
ment of  Joshua  P.  B.  Eddy,  deceased. 

The  Questions  presented  were : 

1.  Whether  the  testator  waa  of  sound  mind  at  the  time  of  the  exe- 
cution of  the  will ;  and 
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2.  Whether  said  will  and  codicil  were  procured  by  undue  influence, 
fraud,  imposition  or  duress. 

The  latter  branch  of  the  inquiry  may  be  dismissed  with  the  remark 
that  we  find  nothing  in  the  evidence  to  sustain  it.  Nor  is  there  any 
thing  to  bring  the  case  within  the  ruling  of  OuthberUomH %  Appeal^  97 
Penn.  St.  163,  and  Wilson  v.  MiicheU,  101  id.  495. 

Nor  are  we  in  any  doubt  as  to  the  first  proposition.  We  have  read 
the  large  mass  of  testimony  with  care  without  being  convinced  that  the 
court  below  erred  in  denying  the  issue.  To  sustain  a  verdict  against 
this  will  would  be  to  do  a  great  wrong.  The  true  rule  is  that  such  a 
case  should  not  go  to  the  jury  at  all  where  the  court,  in  the  exercise  of 
a  sound  legal  discretion,  would  not  sustain  the  verdict.  Oauffman  v. 
JLongj  82  Penn.  St.  72  ;    Wilaoii  v.  Mitchell^  supra. 

It  would  serve  no  good  purpose  to  discuss  the  evidence  in  detail.  It 
would  make  the  opinion  oi  inconvenient  and  unreasonable  length.  A 
few  general  observations  are  all  that  is  required. 

The  testator  was  altogether  a  remarkable  man.  He  was  bom  of 
colored  parents  in  Virginia  about  1798.  His  mother  being  a  slave  he 
shared  her  condition  of  servitude  as  the  law  then  stood,  until  his  father 
purchased  the  freedom  of  his  mother  and  the  children.  Joshua,  the 
testator,  subsequently  removed  from  Virginia  to  Columbia,  Pennsyl- 
vania, and  about  the  year  1835,  came  to  Philadelphia,  where  he  resided 
until  his  death  in  September,  1882.  He  had  little,  if  any,  educa- 
tion, yet  could  read  and  write  to  some  extent,  and  was  able  to  keep 
his  accounts  in  a  rude  way.  He  appears  always  to  have  attended 
closely  to  business  ;  was  at  one  time  a  barber ;  kept  an  oyster  saloon, 
fruit  stand ;  later  in  life  engaged  in  real  estate  operations  and  loaning 
money  ;  was  close  if  not  miserly  in  his  habits  and  died  leaving  an  estate 
in  house  andpersonal  property  variously  estimated  at  from  $100,000  to 
$150,000.  His  calling  for  some  time  prior  to  his  death  was  that  of  a 
clergyman  of  the  Colored  Methodist  Church,  and  he  appears  to  have 
enjoyed  considerable  reputation.  It  was  alleged  at  one  time  that  he 
was  convicted  of  forgery,  but  the  record  of  tliat  case  shows  the  grant- 
ing of  a  new  trial  and  no  subsequent  proceedings.  We  are  bound,  in 
the  absence  of  evidence  to  the  contrary,  to  assume  that  the  new  trial 
was  granted  because  of  insufficient  evidence.  It  is  manifest  that  he 
was  a  man  of  strong  personality ;  of  vigorous  mind  and  will  and  not 
easily  turned  from  nis  purpose.  As  was  to  be  expected,  an  ignorant 
man  of  his  description,  possessed  of  a  large  estate,  and  living  alone  in 
two  small,  ill-furnished  rooms,  was  the  recipient  of  a  large  amount  of 
disinterested  advice  in  regard  to  the  proper  disposition  of  his  property 
by  will,  in  addition  to  suggestions  as  to  aiding  particular  charities  dur- 
ing his  life.  He  was  in  the  habit  of  saying  that  he  looked  to  the  Lord 
for  guidance  in  making  his  will,  which,  for  a  Christian  clergyman,  was 
neither  heterodox  in  theology  nor  bad  in  law.  That  he  was  shrewd 
enough  to  keep  the  matter  of  his  will  to  himself,  taking  into  his  con- 
fidence only  his  lawyer  who  prepared  it,  and  one  or  two  friends,  is  plain 
from  the  testimony ;  that  he  purposely  misled  some  of  the  anxious 
inquirers  is  equally  clear.  A  He  is  never  lustifiable  for  any  purpose, 
yet  if  there  are  any  circumstances  whicn  would  give  it  a  color  of 
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excuse,  it  is  the  case  of  just  such  a  man  as  this,  pestered  with  gratuitous 
advice  and  constantly  appealed  to  for  money  in  aid  of  particular  per* 
sons  or  charities.  If,  as  was  said  by  Justice  Grieb  in  Turner  v. 
Hand^  3  Wall.  Jr.  86,  a  man  be  addicted  to  telling  lies  about  his  will, 
we  could  not  on  this  account  pronounce  him  unfit  to  manage  his  affairs 
or  dispose  of  his  property.  Testators  sometimes  take  a  pecmiar  pleasure 
in  misleading  anxious  relatives,  particularly  collaterals,  in  this  manner. 
I  remember  a  case  tried  before  me  where  a  childless  old  woman,  pos- 
sessed of  a  considerable  estate,  seemed  to  have  taken  a  mischievous 
delight  in  deceiving  her  nieces  and  nephews.  She  promised  her  estate 
to  them  all,  and  deceived  them  all,  but  one.  It  was  not  considered  to 
affect  her  testamentary  capacity. 

There  were  a  number  of  witnesses  who  expressed  the  opinion  that 
the  testator  was  unfit  to  make  a  will.  The  opinion  of  many  of  them 
may  be  brushed  aside  as  wholly  worthless,  by  reason  of  their  lack  of 
knowledge  and  judgment  in  such  matters.  A  witness  must  know 
what  testamentary  capacity  means  before  we  can  attach  any  weight  to 
his  testimony,  else  no  man's  will  would  be  safe.  Some  of  the  witnesses 
gave  reasons  for  their  opinions  which  are  utterly  worthless.  As  an 
illustration  Bishop  Payne  said  :  "  A  miser  (referring  to  the  testator)  is 
one  who  has  mistaken  gold  for  God  and  property  for  blessedness. 
Such  a  person,  in  my  opinion,  is  insane,  and  is,  therefore,  incapable  of 
making  a  judicious  will,  such  as  Christians  ought  to  make  in  view  of 
the  teachings  of  Jesus  Christ,  especially  such  as  a  Christian  minister 
ought  to  make  in  view  of  his  resi!)onsibility  to  Christ."  This  standard 
is  too  vague  for  practical  purposes.  Another  witness  thought  no 
colored  man  is  competent  to  make  a  will  after  he  is  fifty  years  of  age, 
though  a  white  man  may  be.  Another  witness  said :  *^  1  don't  think 
he  was  capable  of  perioroiing  the  duties  of  making  a  will,  as  he 
frequently  nad  said  that  the  law  had  not  helped  him  out  in  the  way  he 
should  dispose  of  his  property." 

The  two  subscribing  witnesses,  Gould  and  Thompson,  appear  to  have 
had  no  doubts  as  to  his  testamentary  capacity  wlien  they  signed  the 
will  in  that  capacity  and  before  the^  knew  its  contents.  They  both 
swore  before  the  register  that  at  that  time  they  considered  the  testator  to 
have  testamentary  capacity.  They  appear  since  to  have  changed  their 
minds.  Gould  testified  in  this  proceeding :  "  From  my  observation  of 
the  decedent  and  the  facts  I  must  conclude  that  his  memory  was  veiy 
poor  and  his  judgment  not  what  I  would  think  would  be  sound." 
Thompson  said  :  "  From  his  condition  in  1881  I  thought  he  was  not  in 
a  condition  to  make  a  will,  either  mentally  or  physically.  From  July 
he  did  not  possess  testamentary  capacity.  Told  me  several  times  he 
did  not  know  what  he  was  worth."  Such  declarations  as  the  latter  are 
of  very  little  value.  A  man  may  say  he  does  not  know  what  he  is 
worth  by  reason  of  fluctuating  values,  or  it  may  be  an  evasive  answer 
to  an  impertinent  question.  In  either  event  it  does  not  even  tend  to 
prove  want  of  testamentary  capacity. 

Moreover,,  a  number  of  contestants'  witnesses  who  thought  him 
incapable  of  making  a  will  were  among  those  who  were  disposed  to  aid 
him  by  advice  in  doing  so,  and  the  thought  naturally  suggested  itself 
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that  if  the  will  had  been  in  accordance  with  their  wishes  it  would  have 
materially  influenced  their  views  of  his  testamentary  capacity. 

Without  going  into  detail  the  evidence  in  support  of  the  will  is  over- 
whelming. It  18,  in  the  main,  given  by  intelligent  witnesses,  with 
ample  opportunities  of  information. 

yf.e  have  here  the  case  of  an  old  colored  mj^n,  with  sufficient  mind 
and  business  sagacity  to  acquire  a  large  fortune,  much  of  it  the  result 
of  his  own  labor,  frugality  and  thrift ;  to  take  care  of  it  even  in  old 
age  ;  during  all  the  time  he  is  charged  with  being  an  imbecile  he  occa- 
sionally officiated  and  preached  in  his  church;  he  presided  at  and 
attended  the  meetings  of  various  societies  ;  he  administered  the  com- 
munion at  his  church  and  solemnized  several  marriages ;  attended  actively 
to  business  and  was  shown  by  witnesses  on  both  sides  to  have  a  good 
knowledge  of  his  property  and  its  value.  These  are  the  kind  of  facts 
which  a  court  should  look  at  in  determining  a  testator's  capacity,  and  in 
the  face  of  them,  the  testimony  of  a  crowd  of  ignorant  witnesses,  not 
experts,  as  to  a  testator's  unsoundness  goes  for  nothing.  To  permit 
a  jury,  under  such  circumstances,  to  set  aside  a  will  in  order  to  give 
effect  to  their  own  notions  of  what  a  testator  should  do  with  his  prop- 
erty under  given  circumstances  —  in  other  words,  to  make  a  will  for 
him  would  be  to  put  many  estates  in  peril  and  destroy  that  assurance 
which  now  every  man  has,  that  after  his  death  the  property  for  which 
he  has  toiled  and  saved,  shall  go  according  to  the  directions  of  his  last 
wifl  and  testament. 

Nor  is  there  any  thing  in  the  disposition  of  his  property  which  tends 
to  throw  a  doubt  over  the  case.  It  is  true  he  cuts  off  his  grandchil- 
dren with  a  small  sura,  but  the  reasons  therefor  appear  to  have  been  sat- 
isfactory, at  least  to  the  testator.  lie  gives  the  bulk  of  his  estate  to  his 
nephew  and  to  his  brother.  The  former  had  been  brought  up  by  him 
from  a  child,  and  there  is  little  doubt  he  took  commendable  pride  in 
his  integrity  and  success.  His  brother  appears  to  have  done  the  testa- 
tor a  gnevous  domestic  wrong,  which  at  one  time  troubled  and  clouded 
his  lite.  But  this  was  forty  years  ago,  and  amicable  relations  were 
restored  long  before  his  death.  If  he  forgave  his  brother  it  was  not 
inconsistent  with  his  religious  profession.  Aside  from  all  this,  a  man 
like  this  testator,  who  has  amassed  a  fortune  by  a  frugality  which 
denies  to  its  possessor  even  the  comforts  of  life,  may  be  depended 
upon  to  leave  the  hard-earned  and  harder-saved  fruits  of  his  toil  to 
some  one  whom  he  at  least  believes  will  not  squander  it  in  idleness  and 
dissipation.     This  seems  to  be  the  key  note  to  this  will. 

Upon  the  whole,  we  are  of  the  opinion  that  it  would  be  a  grievous 
wrong  to  allow  any  jury  to  set  aside  this  will  upon  the  evidence 
adduced,  and  for  this  reason  we  sustain  the  court  below  in  denying  the 
issue  prayed  for. 

Decree  affirmed  and  the  appeal  dismissed  at  the  costs  of  the  appel- 
lants. 
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FowLEB  V.  Eddy. 

October  6,  1885. 

Set-off  Against  Laitdlord's  Claim  for  Rbkt  ~  Attaceikg  Judgment  fob 
IYant  of  Jurisdiction. 

A  jastice  of  the  peace  has  no  jarisdicfion  un^er  tlie  twentieth  section  of  the 
act  of  20th  March,  1810,  to  determine  how  much  rent  is  in  arrear  to  the  landlord, 
but  only  what  amount  of  tenant's  accoant  should  be  set  off  against  the  landlord's 
claim  for  rent.  Hilke  v.  Euenbeis,  104  Penn  St.  514,  followed.  It  is  never  too 
late  to  attack  a  judgment  for  want  of  jurisdiction. 

Error  to  common  pleas  of  the  county  of  McKean. 

Fowler  was  the  tenant  of  G.  W.  Eddy.  The  latter,  under  a  laud- 
lord's  warrant,  distrained  the  goods  of  the  former,  claiming  $241.28 
rent  in  arrear.  Fowler  summoned  Eddy  to  defalcate  his  account  out 
of  the  rent  claimed.  Upon  hearing  before  the  recorder  of  Bradford 
city,  that  magistrate,  February  20, 1884,  adjudged  the  rent  due,$225.94. 
Thereupon  Fowler  immediately  sued  out  a  writ  of  replevin  for  the 
goods  distrained,  the  writ  bearing  date  the  24:th  day  of  February, 
1884.  May  1,  1884,  Eddy  caused  an  execution  to  issue  for  the  amount 
adjudged  by  the  recorder  to  be  due  from  Fowler,  together  with  inter- 
est and  costs.  May  10,  1885,  Fowler  caused  a  writ  of  certiorari  to  be 
issued,  to  bring  up  the  record  of  the  recorder,  and  to  this  record  the 
following  objections  were  filed. 

1.  That  no  judgment  was  rendered  publicly  by  the  recorder  «of 
Bradford  city,  upon  which  an  execution  could  legally  issue. 

2.  That  the  said  recorder  had  no  jurisdiction  to  enter  a  judgment 
and  issue  an  execution  in  an  action  to  defalcate  under  the  act  of  1810. 

3.  That  the  adjudication  of  the  rent  by  said  recorder  was  not  pub- 
licly done,  after  hearing  the  proofs  and  allegations  of  the  parties,  as 
required  by  act  of  assembly. 

4.  That  said  execution  issued  to  .  *  .  constable,  after  the  ser- 
vice of  a  writ  of  replevin  upon  him  and  the  defendant,  G.  W.  Eddy, 
the  goods  replevied  and  the  goods  distrained,  in  the  proceedings  out  of 
which  the  said  action  to  defalcate  arose  Sept.  22,  1884,  the  common 
pleas  overruled  the  foregoing  objections,  and  affirmed  the  proceedings 
of  the  recorder.  Eddy  then  caused  a  writ  of  fieri  f adds  to  issue  from 
the  common  pleas,  and  Fowler,  failing  to  sue  out  his  writ  of  error  in 
time  to  supersede  this  execution,  was  compelled  to  pay  to  Eddy  the 
amount  oi  the  judgment  and  costs. 

MvUen  <b  McClure^  for  plaintiff  in  error.  Smiley  cfe  Hastings^  for 
defendant  in  error. 

Mebour,  Ch.  J.  This  case  arises  under  section  20  of  the  act  of  20th 
March,  1810.  Purd.  Dig.  349,  pi.  33.  The  learned  judge  very  correctly 
said  it  was  of  difficult  construction.  "Without  the  aid  o\  Rilke  v.  Eisen- 
beis,  104  Penn.  St.  514,  it  is  not  surprising  that  he  fell  into  an  eiTor.  In 
that  case  we  said  the  language  of  this  section  was  indefinite  and  obscure, 
and  that  very  little  aid  was  given  in  its  construction  by  the  adjudged 
cases.  After  a  careful  consideration  and  examination  of  them,  and  of 
the  act,  we  declared  that  the  main  purpose  of  the  limited  and  restricted 
jurisdiction  given  by  this  section  was  not  to  submit  to  the  justice  to 
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find  how  much  rent  was  in  arrear  to  the  landlord,  but  what  amount  of 
the  tenant's  account  should  be  deducted  from,  or  set  off  against,  the 
rent.  We  held  the  section  did  not  direct  the  justice  to  enter  any  judg- 
ment, nor  did  it  authorize  him  to  issue  any  process  to  enforce  his 
decision.  We  adhere  to  that  case  as  giving  the  cori-ect  construction 
to  the  statute.  It,  therefore,  rules  this  case  and  shows  that  the 
recorder,  whose  power  wa!^  the  same  as  the  justice  of  the  peace,  had  no 
jurisdiction  of  tne  rent  in  arrear,  and  was  not  authorized  to  enter  any 
;judgment  therefor.  This  judgment  being  invalid  by  reason  of  no 
jurisdiction  in  the  court  which  pronounced  it,  it  cannot  support  the 
execution  issued  thereon,  and  the  court  erred  in  not  reversing  the  judg- 
ment. It  is  never  too  late  to  attack  a  judgment  for  want  of  jurisdic- 
tion. In  this  case  that  fact  is  shown  on  the  face  of  the  record.  The 
judgment  is  not  within  the  class  of  cases  in  which  the  judgment  of  the 
common  pleas  is  final.     It  is  reviewable  here  on  writ  of  error. 

Judgment  of  the  court  of  common  pleas  is  reversed,  the  judgment 
of  the  recorder  and  all  subsequent  proceedings  thereon  are  reversed  and 
set  aside. 


Weight  v.  Commonwealth  of  Pennsylvania. 

October  5,  1885. 

Ck)RFOSATiON  —  Election  op  New  Boabd  of  Directors — Old  Board  Holding 
Over — Filling  Vacancies  in  Board. 

An  election  was  lield  for  seven  directors  of  an  electric  light  company,  chartered 
under  the  act  of  1874,  five  only  received  a  plurality  of  votes  cast,  three  others 
voted  for  received  a  tie  vote.  Held,  the  failure  to  elect  the  entire  board  did  not 
affect  the  election  of  the  five  who  received  a  plurality  of  votes;  they  constituted  a 
quorom  and  their  election  was  valid. 

The  old  board  under  the  circumstances  would  not  hold  over.  Had  the  stock- 
holders not  adjourned  but  proceeded  to  ballot  again  the  result  would  have  been 
lefiral,  or  they  might  have  adjourned  the  election  to  a  subsequent  day. 

Whetfier  the  stockholders  could  cumulate  again  to  fill  the  vacancies,  not  de< 
cided.. 

Error  to  the  common  pleas  of  Luzerne  county.     This  was  a  writ  of 

f^w  warranto  directed  to  five  certain  individuals  elected  to  place  in 
)ecember,  1883,  to  answer  by  what  right  they  exercised  the  franchises, 
nghts  and  privileges  of  directors  of  the  Wilkesbarre  Electric  Light  Co., 
a  corporation  chartered  under  the  general  corporation  act  of  Pennsyl- 
vania of  1874 and  its  supplements.  The  act  ]>rovide3  as  follows:  "  ITie 
directors  and  trustees  shall  be  chosen  annually  by  the  stookholders  or 
members  at  the  time  fixed  by  the  by-laws,  and  shall  hold  their  office 
until  others  are  chosen  and  qualified  in  their  stead." 

The  by-laws  provide :  "At  the  regular  annual  meeting  of  the  stock- 
holders, the  judge  or  officer,  being  first  duly  sworn,  shau  hold  an  elec- 
tion by  ballot  for  the  purpose  of  choosing  a  board  of  directors.  In  such 
election  each  stockholder  shall  be  entitled  to  one  vote  for  each  share  of 
stock  which  may  stand  to  his  credit  on  the  books  of  the  company.  He 
shall  be  entitled  to  cast  one  vote  for  each  share  of  stock  for  each  candi- 
date for  a  director,  or  he  may  cast  the  whole  number  of  his  votes  for 
one  candidate,  or  distribute  them  on  two  or  more  candidates  as  he  may 
prefer,  as  provided  in  the  tenth  section  of  the  act  of  29th  April,  1874 
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— Pub.  Laws,  78 ;  Purd.  page  1844,  pi.  22 — and  the  seven  stockholders 
having  the  highest  number  of  votes  shall  be  declared  duly  elected  to  con- 
stitute the  board  of  directors,  who  shall  hold  their  otKces  for  one  year, 
or  until  their  successors  shall  be  elected." 

The  bv-laws  established  the  first  Wednesday  of  December,  in  each 
year  as  the  time  for  holding  the  elections.  At  the  stockholder's'  regular 
December  meeting  of  1884,  the  board  of  directors  was  inci'eased  in 
number  from  five  to  seven  members  and  the  election  then  held  was  for 
seven,  to  serve  for  the  year  ensuing ;  the  result  of  the  election  was,  that 
five  of  the  persons  voted  for  received  a  plurality  of  votes  cast  and  three 
received  a  tie  vote ;  no  further  steps  were  taken  to  supply  the  two 
vacant  directorships. 

The  old  board  of  five  elected  in  1883,  went  on  to  exercise  the  func- 
tions of  the  board  of  directors  of  the  company,  ignoring  the  newly- 
elected  board,  chosen  in  1884,  alleging  that  as  but  a  portion  of  the  board 
had  been  chosen  in  1884  there  was  no  election  at  all,  and  consequently, 
the  old  board  held  over,  whereupon  this  writ  of  quo  wan*anto  was  asked 
for,  directed  to  the  old  and  acting  board,  to  show  why  they  performed 
the  duties,  etc.,  upon  which  the  common  pleas  entered  ludgment  of 
ouster,  which  action  was  aflirmed  by  the  supreme  court  in  tne  Allowing 
opinion. 

if.  P.  c&  J.  V.  Darlinoy  for  plaintiflfs  in  error.  Henry  A.  Fidler 
and  Henry  W.  Palmer^  for  defendants  in  error, 

Paxson,  J.  This  record  presents  the  single  question  whether,  where 
an  election  is  held  for  seven  directoi-s  of  a  private  corporation  created 
under  the  act  of  1874,  at  which  the  cumulative  plan  of  voting  is  em- 
ployed, and  five  only,  composing  a  le^al  quorum,  of  the  candidates  re- 
ceive a  plurality  of  votes,  is  such  election  valid  as  to  the  five  so  chosen  I 

It  is  not  denied  that  the  election  was  regularly  and  legally  held  on 
the  day  appointed  by  the  charter ;  nor  that  the  votes  were  properly 
countea.  When,  however,  the  result  was  made  known,  the  stockholders 
meeting  had  been  adjourned,  and  it  was  found  that  in  consequence  of 
a  tie  vote  for  three  oi  the  candidates  five  only  had  received  a  plurality. 
There  was  no  attempt  to  complete  the  number  by  a  second  ballot,  as  the 
stockholders,  not  anticipating  such  a  result,  had  left  for  their  homes, 
nor  was  a  subsequent  special  meeting  called  for  that  purpose.  The  five 
directors  receiving  a  majority  proceeded  to  organize  the  new  board,  and 
the  vacancies  have  not  been  tilled  in  any  manner.  The  old  board  claim 
to  hold  over  upon  the  ground  that  the  board  must  be  elected  as  an 
entirety,  and  that  the  election  of  a  portion  only  of  the  number  is 
a  nullity. 

The  election  was  for  seven  directors.  That  they  are  called  a  board  has 
no  significance.  There  were  seven  places  to  be  filled ;  when  the  polls 
closed,  the  five  persons  who  received  a  plurality  of  all  the  votes  cast 
were  either  elected  or  they  were  not.  Did  the  failure  to  elect  the  other 
two  directors  at  the  annual  meeting  render  the  election  invalid  as  to  the 
five  \  If  so,  we  have  a  principle  which  is  wholly  at  variance  with  our 
entire  theory  of  elections,  public  and  private,  political,  municipal  and 
corporate.     No  doubt  exists  that  if  the  stockholders  had  not  adioumed. 
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and  had  proceeded  to  another  ballot,  the  result  would  have  been  legal. 
Nor  is  there  more  room  to  doubt  that  had  they  adjourned  the  election  to  a 
subsequent  day,  an  election  for  two  more  directors  on  that  day  would 
have  been  valid.  It  is  said,  however,  that  inasmuch  as  there  was  no 
second  ballot  and  no  adjournment,  and  the  act  of  1874  does  not  pro- 
vide for  filling  up  the  board  under  such  circumstances,  the  two  vacan- 
cies cannot  be  filled  at  all ;  and  that  the  five  directors  who  were  elected 
cannot  act,  and  the  old  board  holds  over.  This  conclusion  is  reaqhed  by 
confusing  two  distinct  questions — the  validity  of  the  election  of  the  five 
directors,  and  the  filling  the  vacancies  caused  by  the  failure  to  elect  the 
remaining  two.  The  Srst  question  is  legitimately  before  us  and  must 
be  decided  ;  the  second  is*  not.  The  five  directors  having  received  a 
majority  of  votes  were  elected ;  their  right  to  their  seats  does  not  depend 
upon  the  failure  of  the  corporation  to  fill  the  vacancies  any  more  than 
it  would  had  the  vacancies  occurred  from  anv  other  cause.  The  power 
of  a  board  is  never  suspended  by  vacancies  unless  the  number  be  reduced 
below  a  quorum.  Here  a  quorum  were  elected  ;  their  power  to  act  is 
not  impaired  by  the  neglect  of  the  corporation  to  fill  up  the  board.  It 
is  begging  the  question  to  say  that  tne  act  of  1874  does  not  provide 
for  such  a  contingency.  If  the  mode  of  doing  so  had  been  prescribed 
by  the  act  or  by  the  charter  of  the  corporation,  the  mode  tnus  desig- 
nated must  be  followed.  See  Gowen'^s  Appealy  10  W.  N.  0.  85.  But 
where  the  act  is  silent,  and  there  is  no  prohibition,  the  power  inheres  in 
the  corporation  to  hold  an  election.  It  is  a  necessity  of  its  corporate 
existence,  and  is  among  the  implied  powers  granted.  This  is  familiar 
law.  Dill.  Corp.,  vol.  2,  pi.  768 ;  Ang.  &  A.  Corp.,  par.  124 ;  People 
V.  Runhley  9  Johns..  157. 

But  the  mere  power  to  fill  vacancies,  or  the  manner  by  which  it  shall 
be  done,  has  no  relation  to  the  power  of  the  other  directors,  or  the  validitv 
of  their  election.  Hfon  conatcU  that  such  vacancy  will  be  filled  at  all. 
A  stockholder  may,  perhaps,  by  appropriate  proceedings  compel  the 
corporation  to  proceed  to  fill  vacancies  in  the  board  of  direction,  but  no 
one  has  ever  supposed  that  a  neglect  to  fill  up  the  board  would  prevent 
the  directors  from  acting  as  a  board  so  long  as  there  was  a  quorum.  I 
have  not  been  able  to  find  a  single  authority  which  sustains  the  position 
of  the  plaintiffs  in  error,  while  the  cases  of  The  Union  Insurance  Co,^ 
22  Wend.  591 ;  People  v.  Jones^  17  id.  81  ;  The  ExceMorlns,  Co.,  38 
Barb.  297,  are  entirely  in  accord  with  the  views  I  have  expressed. 

The  question  of  the  effect  of  cumulative  voting  is  entirely  outside  this 
controversy.  When  the  votes  under  such  a  system' are  cast  and  counted, 
the  validitv  of  the  election  must  be  determined  precisely  as  in  all  other 
cases.  Whether  the  stockholders  can  cumulate  again  to  fill  the  vacan- 
cies is  a  matter  that  must  be  determined  when  the  case  arises.  We 
cannot  settle  it  in  advance,  aAd  therefore  will  express  no  opinion.  The 
complications  suggested  in  the  argument  of  the  learned  counsel  for  the 
plaintiffs  may  not,  and  probably  will  not  ever  arise.  If  they  should,  we 
will  endeavor  to  grapple  with  them  when  they  are  brought  before  us. 

Judgment  aflBrmed. 
Vol.  n.— 75 
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Seelet  v.  Gaeet. 

October  5,  1885. 

Sale  op  Cut  Timber. 

Small  sold  to  Seeley  hj  articles  of  agreement  a  tract  of  land,  Seeley  to  cut  there- 
from a  certain  quantity  of  lumber  per  annum,  and  to  pay  a  stipulated  sum  per 
thousand,  which  payment  was  to  be  applied  on  the  purchase-money.  Seeley  cut 
some  and  was  disposing  of  it  as  his  own,  when  Jordan,  who  had  no  knowledge 
of  the  agreement  between  SmuU  and  Seeley,  purchased  all  the  sawing  timber  on 
the  tract.  Jordan  carried  on  the  business  for  a  time  and  failed.  Geary,  a  judg- 
ment creditor  of  Jordan,  purchased  a  judgment  standing  against  Jordian,  under 
which  a  levy  had  been  miade  upon  the  cut  lumber,  and  al^  with  a  full  knowledge 
of  the  alleged  title  of  Smull  purchased  from  Jordan  his  right  to  the  lumber. 
Held,  that  the  cut  timber  being  personalty  in  the  possession  of  Seeley,  the 
delivery  of  it  conveyed  to  Jordan  the  absolute  ownership,  and  it  was  not  Jordan's 
duty  to  inquire  of  Smull  if  Seeley  had  title.  Jordan  having  the  ownership  he 
had  a  right  to  sell  it  to  Garey,  who,  therefore,  could  recover  the  possecsion  from 
Seeley  by  replevin. 

Error  to  the  common  pleas  of  Sullivan  county. 

Smull  sold  by  articles,  a  tract  of  land  to  Seeley,  reserving  all  the 
sawing  timber  in  the  event  of  Seeley  failing  to  manufacture  same ; 
Seeley  was  to  manufacture  a  certain  quantity  per  annum,  and  to  pay 
seventy-five  cents  per  thousand,  to  be  applied  on  the  purchase-price  of 
the  land ;  upon  payment  the  title  to  the  lumber  was  to  vest  in  him  ;  he 
was  also  to  peel  and  deliver  bark  to  the  Smulls,  a  part  of  the  value  of 
which  was  to  be  credited  on  the  purchase-money.  Seeley  took  posses 
sion  and  performed  some  work,  and  later  sold  the  sawing  timber  to 
Jordan,  wno  carried  on  the  work  for  a  time  and  then  failed.  Seeley 
then  notified  Jordan  that  his  rights  under  the  contract  had  ceased  ; 
Jordan  thereupon  went  out  and  beelev  entered  upon  the  realty  ;  prior 
to  such  notice  the  sheriflE  had  seized  the  cut  timber,  under  and  hj  vir- 
tue of  executions  against  Jordan  ;  the  Smulls  notified  the  sheriff  that 
they  claimed  it ;  an  issue  was  framed  under  the  interpleader  act  which 
was  decided  in  favor  of  the  judgment  creditors ;  pending  these  proceed- 
ings, Garey,  a  judgment  creditor  of  Jordan,  purchased  an  outstanding 
judgment  of  Pomroy  against  Jordan,  and  also  purchased  from  Jordan 
his  right  to  the  property  levied  on  ;  Garey  then  brought  this  action  of 
replevin  against  Seeley,  who  was  in  possession. 

S.  W.  ZitUe,  liiuih  J,  Thompson^  John  Cronin  and  Evans  cfe  May- 
nard^  for  plaintiff  in  error.  K  P,  Ingha/m  and  E.  M.  Dunham,^  for 
defendants  in  error. 

Tbunkey,  J.  On  April  21,  1880,  by  articles  of  agrement  with 
Smull  Brothers,  Seeley  purchased  a  tract  of  land  with  right  to  take 
possession  immediately.  The  vendors  reserved  all  the  *'  sawing  timber  " 
in  case  the  vendee  should  fail  to  manufacture  the  same  on  said  land  as 
provided  by  the  agreement.  Seeley  agreed  to  manufacture  at  least 
nfteen  hundred  thousand  per  year,  to  pay  seventy-five  cents  per  thou- 
sand, to  be  applied  on  the  purchase-money  of  the  land  ;  and  upon  such 
payment  then  the  title  to  said  lumber  to  vest  in  him  with  right  to 
remove  it  from  the  premises.  Also  he  was  bound  to  peel  and  deliver 
hemlock  bark  to  the  vendors,  in  each  year,  a  portion  of  its  value  to  be 
credited  on  said  purchase-money. 
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Seeley  took  possession  of  the  land,  built  a  saw-mill,  cut  a  part  of  the 
hemlock  trees  and  peeled  the  bark  and  began  the  manufacture  of  lum- 
ber. On  October  7,  1880,  he  agreed  to  sell  to  Jordan  "all  the  sawing 
timber"  on  said  land,  with  riglit  to  enter  "to  get  said  timber  as  fast 
and  when  the  same  has  been  peeled,"  and  not  to  take  any  timber  from 
any  part  of  the  land  "  only  where  the  hemlock  has  been  peeled,"  for 
whicn  Jordan  agreed  to  pay  $7, 000.  Seeley  reserved  the  hemlock  and 
birch  bark,  and  obligated  himself  to  peel  about  two  thousand  cords  of 
bark  per  year.  It  was  agreed  that  for  certain  non-performances  by  Jordan 
the  agreement  should  become  void  at  the  option  of  Seeley,  and  then  he 
could  *'  resume  possession  of  the  mill  and  premises,  and  have  the  right 
to  treat  Jordan  as  tenant  holding  over  after  the  expiration  of  a  lease." 
This  agreement  contains  no  provision  that  upon  the  contract  becoming 
void  Jordan  shall  lose  his  right  to  the  timber  already  cut;  nor  is  he 
prohibited  from  removing  the  timber  already  cut,  at  any  time  before 
or  after  the  contract  may  be  declared  void.  The  logs  and  lumber  in 
controversy  are  part  of  the  timber  which  was  cut  and  peeled  by  Seeley 
before  the  makmg  of  the  contract,  and  possession  of  said  timber  was 
delivered  to  Jordan,  who  held  it  until  taken  in  execution  by  the  sheriflF. 
At  the  making  of  the  contract  Jordan  paid  $600  on  the  purchase- 
money,  and  made  the  next  six  payments  of  $100  each  on  the  stipulated 
dates.  He  carried  on  the  manufacture  of  lumber  until  August,  1881, 
wlien  he  failed.  Soon  after  Seeley  gave  notice  to  Jordan  that  because 
of  his  non-performance  his  rights  under  the  contract  had  ceased,  and 
the  contract  had  become  void.  Thereupon  Seeley  took  possession  of 
the  realty,  and  Jordan  went  out.  Apparently  there  was  no  dispute 
respecting  the  right  of  the  one  to  enter  and  the  duty  of  the  other  to 
leave. 

Prior  to  said  notice,  by  virtue  of  divers  executions,  the  sherijBf  had 
levied  on  the  personal  property  of  Jordan,  and  Smull  Brothers  notified 
the  sheriff  that  they  claimed  the  timber,  logs  and  mill.  On  petition  of 
the  sheriff  a  rule  was  granted  on  the  claimants  to  appear  ana  maintain 
or  relinquish  their  claim  to  the  property  levied  upon ;  afterward  an 
issue  was  ordered,  and  Page,  grantee  of  the  SmuUs,  and  Seeley  were 
permitted  to  join  as  plaintiffs  in  the  issue.  The  claimants  gave  bond 
to  the  sheriff,  and  thereby  acquired  a  right  of  possession  to  the  personal 
property  levied  upon,  until  the  issue  should  be  determined.  When 
that  issue  was  tried  and  judgment  entered  against  them,  such  right 
instantly  ceased.  Then  the  sheriff  could  take  and  sell  the  property  if 
so  required  by  the  plaintiff  in  the  execution.  If  the  writ  was  stayed 
or  levy  abandoned,  the  real  owner  of  the  property  had  right  of  posses- 
sion. Had  the  sheriff  demanded  the  property  for  sale  by  virtue  of  his 
writ,  in  case  of  non-delivery,  the  claimants  would  have  been  liable  for 
its  value.  Upon  abandonment  of  the  levy  the  false  claim  that  had 
been  set  up  against  the  execution  plaintiffs  would  not  be  a  defense 
against  the  owner  in  an  action  for  a  recovery  of  his  property. 

The  issue  in  the  interpleader  was  between  the  claimants  of  the 
property  and  the  plaintiffs  in  the  executions,  and  its  determination 
settled  that  the  claimants  liad  no  title  that  would  prevent  the  execu- 
tion plaintiffs  from  seizing  and   selling  the  property  in  satisfaction 
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of  their  judgments  against  Jordan.  But  Jordan  was  not  a  party  in 
the  issue,  ana  as  against  him  the  plaintiffs  might  have  had  a  valid  title. 
Frequently  a  debtor  may  have  a  good  title  to  personal  property  as 
respects  the  right  of  his  ci'editor  to  seize  the  same  in  execution,  but  no 
title  as  against  a  person  with  whom  he  has  a  contract  respecting  such 
property.  For  instance,  a  sale  and  delivery  of  personal  property,  with 
an  agreement  that  the  ownership  shall  remain  m  the  vendor  until  the 
purchase-money  is  paid,  enables  creditors  of  the  vendee  to  seize  and 
sell  the  same  in  payment  of  their  debts ;  but  the  contract  may  be 
valid  between  the  parties,  and  in  default  of  payment  by  the  vendee  as 
he  agreed,  he  shall  have  no  right  of  property  or  possession  against  the 
vendor.  Hence,  it  is  necessary  to  ascertain  if  Jordan  had  title  as 
against  the  claimants,  for  Grarey  purchased  the  lumber  at  private  Bale 
from  Jordan,  after  full  knowledge  of  the  alleged  title  of  SmuU 
Brothers  and  their  grantee.  Garey  did  not  purchase  at  a  judicial  sale ; 
nor  did  ho  purchase  from  Jordan  without  knowledge  of  the  adverse 
claim.  If  Jordan  was  the  absolute  owner  of  the  property,  he  had  a 
right  to  sell  it,  and  the  purchaser,  by  discharging  the  hen  of  the  levy 
on  Pomeroy's  execution,  had  right  to  immediate  possession. 

The  sale  of  the  timber  in  controversy  by  Seeley  to  Jordan  was  abso- 
lute, and  in  no  event  was  Jordan's  title  to  be  abrogated.  Jordan  pur- 
chased without  knowledge  of  the  agreement  between  Smull  Brotners 
and  Seeley.  This  timber  was  personalty  in  the  possession  of  Seeley 
who  had  been,  and  was  at  the  time  of  the  sale  by  him  to  Jordan,  manu- 
facturing and  disposing  of  it  as  his  own.  It  was  not  the  duty  of  Jordan 
to  inquire  of  Smull  Brothers  if  Seeley  had  title.  Upon  the  uncontro- 
verted  facts,  proved  by  both  Seeley  and  Jordan,  in  connection  with  the 
written  contracts  tho  court  rightly  instructed  the  jury  that  "  the  deliv- 
ery of  the  possession  of  the  said  sawing  timber  already  cut  down  and 
peeled  by  Seeley  in  accordance  with  the  terms  of  the  contract,  conveyed 
to  Jordan  the  absolute  ownership  of  the  timber  which  was  then  down 
and  so  delivered  by  Seeley  to  him."  Nor  was  there  any  question  of 
the  fact  that  Carey  had  acquired  Jordan's  title  to  the  timber,  and  an 
assignment  of  Pomeroy's  judgment,  before  he  issued  the  writs  in 
replevin.  Having  become  the  owner  of  that  judgment  and  also  of  the 
property  levied  upon,  there  was  no  occasion  for  a  judicial  sale  —  he  had 
right  to  recover  the  property  or  its  value. 

Conceding  that  tlie  testimony  referred  to  in  the  first  and  second 
specifications  of  error  was  improperly  received  for  the  purposes  for 
which  it  was  offered,  its  admission  did  no  hurt  to  the  defendant.  So 
far  as  concerns  this  case  tt  is  immaterial  whether  Seeley  made  an  elec- 
tion of  remedy  under  his  contract  with  Jordan,  for  the  timber  in  con- 
troversy was  vested  in  Jordan.  And  although  the  record  in  the  issue 
may  not  have  determined  whether  Jordan  owned  the  property  as 
against  tho  plaintiffs  in  that  issue,  the  case  was  finally  put  on  the  true 
ground,  namely,  the  sale  and  delivery  of  the  timber  to  Jordan  vested 
in  him  absolute  title. 

The  sixth  assignment  is  not  sustained.  As  the  case  stood  it  was  no 
matter  whether  Seeley  gave  notice  of  forfeiture  to  Jordan  or  whether 
he  ordered  his  writ  to  be  returned  before  the  giving  of  such  notice. 
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Tlierefore,  we  express  no  opinion  upon  the  ruling  that  parol  testimony 
that  Seeley  ordered  the  sherifE  to  return  the  execution  before  the  13th 
day  of  September,  1881,  was  inadmissible  on  the  ground  that  it  con- 
tradicted the  record  which  set  forth  nothing  that  the  sherifE  did,  except 
as  follows:  " I  return  this  writ." 

We  deem  it  unnecessary  to  specially  note  any  of  the  other  specifica- 
tions of  errror. 

Judgment  afi&rmed.  

J.  M.  Fuller,  assignee  of  J.  W.  Humphrey,  and  J.  W.  Humphrey  and 

A.  A.  AspiNWALL,  lately  doing  business  as  J.  W.  Humphrey  &  Co., 

V.  Lake  Shore  Banking  Company  ;  Merchants'  National  Bank,  of 

Uunkirk,  N.  T.;  The  First  National  Bank,  of  Franklinville,  N. 

T.;  The  State  Bank,  of  Randolph,  N.  T.;  and  F.  A.  Newell. 

October  5,  1885. 

Debtor  CJonfessino  Judgment  in  Favor  of  a  Preferred  Credftor  the  Day 
Before  Executino  a  Deed  of  Absiqnment. 

If  a  debtor,  before  making  an  assignment  in  trust  for  the  benefit  of  creditors, 
confess  a  judgment  to  a  bona  fide  creditor  for  the  purpose  of  giving  him  a 
preference,  such  confession  will  not  cause  the  preference  to  inure  to  the  benefit 
of  aU  the  creditors. 

The  preference  rendered  void  by  the  first  section  of  the  act  of  1848  is  a  prefer- 
ence in  the  assignment  itself. 

Error  to  common  pleas  of  McKean  county.  J.  W.  Humphrey  & 
Co.,  being  embarrassed  on  January  19, 1883,  gave  judgment  notes  to 
certain  oi  their  creditors,  which  judgment  notes  were  at  once  entered 
and  executions  were  issued  thereon.  On  January  20,  1883,  the  same 
firm  executed  and  delivered  a  deed  of  assignment  in  trust  for  the  benefit 
of  their  creditors.  The  first  section  of  the  act  of  1843  is  as  follows  : 
"  All  assignments  of  property  in  trust,  which  shall  hereafter  be  made 
by  debtors  to  trustees,  on  account  of  inability  at  the  time  of  the  assign- 
ments to  pay  their  debts  —  to  prefer  one  or  more  creditors  .  .  . 
shall  be  held  and  construed  to  inure  to  the  benefit  of  all  the  creditors 
in  proportion  to  their  respective  demands.     .     .     . 

It  was  alleged  that  the  judgment  notes,  upon  which  the  judgments 
were  entered  against  J.  W.  Humphrey  &  Co.,  were  virtually  a  part 
and  parcel  of  the  assi^ment,  and  thus  a  preference  was  carried  into  the 
assignment  itself  in  violation  of  the  above  recited  section  of  the  act  of 
1843  forbidding  preferences  in  assignments  for  the  benefit  of  creditors. 
The  common  pleas  upon  application  directed  an  issue  to  try  the 
question. 

JS.  Broion^  Reeves  &  Wilson  and  Stone  dk  Weil^  for  appellants.  J^. 
B.  Smiley^  B.  D,  HamUn  and  M.  F,  Elliott^  for  appellees. 

Green,  J.  In  1848,  in  BlakeVifs  Appeal^  7  Penn.  St.  449,  we  held  that 
judgments  confessed  to  secure  creditors  are  not  such  preferences  as  are 
avoided  by  the  act  of  1843,  although  an  assignment  for  creditors  was 
intended  and  was  shortly  afterward  executed.  Coulter,  J.,  said : 
'*  Whilst  a  man  retains  dominion  of  his  property  he  may  incumber  and 
convey  it  as  he  pleases,  if  not  directly  forbidden  by  law,  and  prefer  such 
creditors,  by  payment  or  transfer,  as  he  choosee^" 
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In  Uhler  v.  Maulfair^  23  Penn.  St.  481,  we  said :  "  The  principle  is 
now  too  well  settled  to  require  further  authority  or  argument  that  so 
lonff  as  a  debtor  retains  dominion  over  his  property  he  may  prefer  one 
creditor  to  another,  and  that  such  preference  is  not  fraudulent  either  in 
law  or  in  factr  The  '*  unfortunate  "  case  of  Summer' 8  Appeal^  16 
Penn.  Stl  169,  which  held  that  the  scienter  of  the  defendant,  in  the  judg- 
ment as  to  his  solvency  or  insolvency,  determined  the  validity  or 
invalidity  of  the  iudgment  as  a  pi*eference,  was  overniled  as  indeed  had 
practically  been  done  in  Cavenhaven  v.  Ilart^  21  Penn.  St.  495.  In  the 
latter  case  Black,  Ch.  J.,  said  :  "  We  are  not  permitted  to  assign  a  bad 
motive  to  an  act  which  is  not  wrong  either  in  itself  or  in  its  necessary 
consequences.  A  creditor  is  not  acting  wrongly  when  he  receives  pay- 
ment or  takes  security  for  his  debt,  though  he  knows  that  other  persons 
who  have  the  same  right  with  himself  may  bo  less  vigilant  or  less 
fortunate.  The  act  being  right,  no  secret  feeling  can  change  its  character. 
Indeed  it  may  be  said  that  the  motive  which  results  in  proper  action 
cannot  be  a  bad  one." 

In  York  Co,  Bank  v.  Carf^Vy  38  Penn.  St.  446,  Strong,  J.,  speaking 
of  the  supposed  applicability  of  the  statute  of  13  Eliz.  to  a  prefer- 
eiVJe  which  in  effect  defeated  other  creditors,  said :  "  There  is,  how- 
ever, a  distinction  to  be  observed  between  the  effect  of  a  conveyance  by 
a  debtor  in  failing  circumstances,  made  to  pay  one  or  more  of  his  debts, 
and  that  intent  to  hinder  and  delay  his  other  creditors,  against  which 
the  statute  of  13  Eliz.  is  aimed.  An  insolvent  creditor  may  prefer  one 
creditor  to  another,  by  judgment  or  deed,  in  any  mode  except  by  an 
assignment  in  trust.  The  ej^ect  of  such  preference  may  be  to 
delay  a  creditor  not  preferred,  m  fact  to  prevent  his  obtainmg  pay- 
ment at  all ;  but  if  the  motive,  the  honest  intent,  was  to  pay  the 
preferred  debt,  the  transaction  is  not  invalidated  by  the  statute.  The 
statute  of  13  Eliz.  is  aimed  only  at  intended  fraud.  But  the  pay- 
ment  of  a  debt  to  one  creditor  is  no  fraud  upon  another  creditor  —  no 
legal  injury  to  him."  In  Wilson  v.  Berg^  88  tenn.  St.  167,  in  pronounc- 
ing upon  the  effect  of  a  judgment  confessed  a  few  days  before  making  a 
^neral  assignment,  the  present  chief  justice  said :  "  It  has,  however, 
been  held  that  the  confession  of  a  judgment  to  one  creditor  just 
before  making  a  general  assignment,  and  with  a  view  of  preferring 
such  creditor,  did  not  defeat  the  prior  lien  which  he  thereby  acquired 
to  the  prejudice  of  other  creditors.  BlakeyU  Appeal^  7  Penn.  St.  449 ; 
Worman  v.  Wolfersberger^s  Executors^  19  id.  59.  Hence,  although 
the  intention  of  the  debtor  was  to  remove  from  the  operation  of  the 
subsequent  assignment  a  portion  of  his  estate,  and  his  conduct  pro- 
duced that  result,  yet  the  validity  of  the  assignment  is  not  thereby 
impaired.  The  preference  was  not  in  and  by  the  instrument,  through 
ana  by  means  of  which  the  debtor  surrendered  to  his  creditors  all 
dominion  over  his  property.  No  law  compels  a  debtor  to  make  an 
assignment  for  the  benefit  of  his  creditors.  It  permits  him  so  to  do, 
and  directs  as  to  its  effect  when  done.  Prior  to  such  action,  except  as 
against  a  bankrupt  law,  he  has  an  undoubted  right  to  prefer  any  of  his 
creditors  by  a  conveyance  or  transfer  of  property,  or  by  a  confession 
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of  judgment,  although  he  may  thereby  hinder  or  forever  prevent  his 
other  creditors  from  collecting  their  just  demands." 

This  case  rules  first  that  the  mere  confession  of  a  judgment  by  a 
debtor  just  before  making  a  general  assignment  is  not  invalid  as  an  act 
done  with  intent  to  hinder  and  delay  creditors;  and  second,  that  it  is 
not  giving  a  prohibited  preference  contrary  to  the  act  of  1843,  which 
avoids  preferences  in  general  assignment  because  it  is  not  a  preference 
contained  in  the  assignment. 

In  Walker  v.  Marine  Nat,  Bank^  98  Penn.  St.  574,  Sharswood,  Ch. 
J.,  said  :  "  It  is  well  settled  that  the  confession  of  a  judgment  to  a  hona 
fide  creditor,  even  though  it  have  the  effect  of  giving  him  a  prefer- 
ence over  other  creditors,  is  not  a  fraudulent  disposition  of  an  insol- 
ver^  estate.  It  was  held  by  this  court  in  Cavenhaven  v.  Hart^  21  Penn. 
St.  495,  that  a  conveyance  of  land  by  a  debtor  in  failing  circumstances  to 
a  creditor  to  pay  an  existing  debt  is  not  fraudulent,  although  the  par- 
ties contemplate  that  thereby  the  claims  of  other  creditors  will  be 
defeated.  Putting  aside,  then,  all  the  evidence  in  this  case  that  the 
parties  confessed  the  judgment  with  the  very  purpose  and  design  of 
securing  for  it  a  priority  over  the  judgment  of  other  creditors  impend- 
ing and  about  to  be  entered,  the  sole  question  was  this :  Was  the  plain- 
titt'  a  hona  fide  creditor  of  the  firm  Caughey,  Walker  &  Co.  at  the 
time  the  juagment  was  confessed  ?  " 

We  have  brought  together  the  foregoing  utterances  of  this  court  in 
order  that  it  may  be  seen  at  a  glance  how  we  have  heretofore  regarded 
the  chief  facts  which  are  relied  upon  to  defeat  the  judgments  obtained 
by  the  plaintiffs  in  error.  The  substance  of  the  decisions  quoted  was 
recognized  by  the  learned  court  below,  who  charged  the  jury  in  accord- 
ance with  their  spirit  and  almost  in  their  words.  But  the  effect  of 
this  part  of  the  charge  was  all  lost  by  the  remaining  portions  in  which 
he  instructed  the  jury,  though  with  "  considerable  hesitation,"  that  if 
at  or  before  the  giving  of  the  judgment  notes  in  question  the  debtors, 
Humphrey  and  Aspinwall,  ha(i  determined  to  make  an  assignment  for 
the  benefit  of  creditors,  and  to  give  the  plaintiffs  in  the  judgments  a 
preference,  and  by  way  of  effectuating  such  preference  as  part  of  the 
assignment,  with  the  intent  and  for  the  purpose  of  avoiding  the  law 
forbidding  preferences,  executed  the  notes  in  question,  procured  them 
to  be  entered  and  executions  to  be  issued  on  them  without  the  knowl- 
edge of  the  plaintiff  in  the  judgments,  this  would  be  a  fraud  upon  the 
act  of  1843  forbidding  preferences  in  assignments.  Reduced  to  its 
simple  elements  this  riuing  means,  as  we  understand  it,  that  if  a  debtor 
who  is  about  to  make  an  assignment  confesses  a  judgment  to  a  hona 
fide  creditor  for  the  purpose  of  giving  him  a  preference,  such  judg- 
ment is  a  fraudulent  preference  under  the  act  of  1843.  We  do  not  think 
this  is  the  law  of  this  Commonwealth,  and  therefore  we  cannot  assent 
to  it.  We  are  not  referred  to  a  single  case  by  the  learned  counsel  for 
the  defendants  in  error  in  which  this  doctrine  has  been  held,  and  we 
are  not  conscious  of  any  except  the  "  unfortunate  "  one  of  Summer^ s 
Appeal^  16  Penn.  St.  169.  But  that  case  was  repudiated  and  overruled 
by  this  court  so  many  years  ago  that  it  is  of  no  authority  whatever^and 
has  long  been  so  regarded  by  the  bench  and  bar  of  the  State.     The 
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judgments  in  this  case  were  confessed  and  entered,  and  executions 
issued  wpon  them  one  day  before  the  execution  of  the  deed  of  assign- 
ment. They  were  no  part  of  the  assignment,  but  entirely  independent 
of  it.  They  were  not  delivered  to  the  same  persons,  they  were  not 
executed  at  the  same  time,  the  rights  they  conferred  had  become  com- 
pletely vested  and  were  enforced  by  execution  process  one  whole  day 
before  the  assignment  had  any  existence  whatever,  those  rights  were 
adversary  to  the  rights  conferred  by  the  assignment,  and  such  adver- 
sary character  was  not  illegal.  How  then  can  it  be  said  that  they  are 
void  because  of  an  act  which  prohibits  preferences  in  assignments,  that 
is,  as  part  of  the  assignment,  when  in  point  of  fact  they  are  no  part  of 
it,  but  independent  of  it  and  hosti  le  to  it  i  We  cannot  see.  It  is  implied 
from  the  language  of  the  charge  that  they  can  be  treated  as  a  prefer- 
ence because  the  debtors  intended  by  giving  them,  to  prefer  the  credit- 
ors to  whom  they  were  given  over  their  other  creditors.  But  that  is 
1)recisely  what  we  have  many  times  held  an  insolvent  debtor  may  do  so 
ong  as  he  has  dominion  over  his  property.  The  idea  is  also  embodied 
in  the  charge  that  if  the  judgments  were  confessed  with  intent  to 
avoid  the  law  forbidding  the  preferences,  they  would  be  thereby 
invalidated.  But  this  is  not  tenable.  Tiie  act  of  1843  simply  pro- 
hibits preferences  in  assignments^  or  rather  provides  that  they  shall 
inure  to  the  benefit  of  all  the  creditors.  The  onl^  question  that  can  arise 
as  to  this  act  in  a  given  case  is,  whether  the  assignment  contains  a  pre- 
ference. If  it  does  not,  that  is  the  end  of  the  controversy.  If  it  does,  the 
preference  simply  inures  to  the  benefit  of  all  the  creditors,  and  does  not 
in  the  least  avoid  the  assignment.  The  act  of  1843  neither  prohibits  nor 
makes  any  provision  respecting  other  transactions  done  with  intent  to 
give  a  preference.  Hence  their  validity  depends  upon  considerations 
outside  of  the  act  of  1843.  We  think  the  learned  court  confounded 
acts  done  with  intent  to  hinder,  delay  and  defraud  creditors,  under  the 
statute  of  13th  Eliz.  with  acts  done  with  intent  to  avoid  our 
law  of  1843.  But  the  two  classes  do  not  belong  in  the  same  cat^ory 
for  the  simple  reason  that  the  statute  of  Elizabeth  does  expressly 
invalidate  acts  done  with  intent  to  hinder,  delay  and  defraud,  while 
the  act  of  1843  contains  no  such  provision,  tinder  the  statute  the 
actual  fraudulent  intent  is  the  material  ingredient  or  occasion  of  invalid- 
ity. Under  our  act  the  presence  of  a  preference  in  a  deed  of  assignment 
is  the  essential  of  invalidity.  This  distinction  is  illustrated  in  another 
connection  in  the  language  heretofore  quoted  from  the  opinion  of  Judge 
Strong  in  York  County  Bank  v.  Carter^  38  Penn.  St.  on  p.  453.  But 
'the  precise  point  was  ruled  by  this  court  in  MellorCs  Appeal,  1  Grant 
Cas.  212,  where  a  debtor,  at  the  very  time  of  making  a  general  assign- 
ment, though  a  few  minutes  before  signing  the  deea,  assigned  part  of 
a  judgment  to  a  creditor  whom  he  desired  to  prefer. 

We  sustained  the  preference  on  the  same  ground  as  in  the  other 
cases,  to- wit:  That  at  the  time  of  the  transaction  the  debtor  "had  the 
undoubted  right  to  pay  such  of  his  creditors  as  he  chose,  and  this  too 
without  regard  to  the  effect  it  would  have  upon  other  ci'editors."  Nor 
can  we  agree  that  a  mere  intent  of  the  debtor,  unexpressed  to  the  cred 
itor,  to  give  him  a  preference  by  paying  or  securing  the  debt,  although 
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at  the  time  he  contemplated,  and  soon  after  executed,  a  general  assign- 
ment, operates  to  defeat  such  preference  on  the  ground  that  it  is  con- 
trary to  the  act  of  1843.  Sucn  an  intent  is  not  unlawful  and  cannot 
be  inferred  from  a  proper  act.  But  even  if  it  were,  the  creditor,  who 
has  a  perfect  right  to  accept  payment  or  security  of  his  debt,  and  has 
not  participated  in  the  alleged  unlawful  intent,  should  not  be  com- 
pelled to  forfeit  his  preference  on  that  account.  He  at  least  is  inno- 
cent and  may  in  good  conscience  hold  the  advantage  he  has  obtained. 

The  views  we  have  expressed  require  us  to  sustain  the  tenth,  eleventh, 
twelfth,  fourteenth  and  fifteenth  assignments,  and  on  them  the  judg- 
ment is  reversed.  While  it  is  possibly  true  that  the  matters  coverea 
by  the  other  assignments  are  immaterial  to  the  issue,  yet  as  there  seems 
to  have  been  a  question  of  actual  intent  to  hinder,  delay  and  defraud, 
and  perhaps  some  question  as  to  the  consideration  of  the  judgments  in 
controversy,  we  will  not  reverse  on  those  assignments.  As  a  matter  of 
course  the  preferences  contained  in  the  assignment  are  nugatory  and  of 
no  eflfect    No  discussion  as  to  them  is  necessary. 

Judgment  reversed  and  venire  de  novo  awarded. 

[See  Olapp  v.  Nordmeyer,  25  Fed.  Rep.  71.— Ed.] 


Messikgeb  v.  TThleb. 

Octobers,  1885. 

£asebcsnt  —  Watbr  Right  —  Adverse  Use. 

In  1843  riparian  owners  erected  a  dam  across  a  creek  and  cot  a  sluice  there- 
from for  purposes  of  irrigation,  and  commenced  and  continued  openly  diverting' 
the  waters  from  the  natural  channel  of* the  stream  by  means  of  the  sluice  ;  in  the 
summer  of  1862,  the  supply  of  water  in  the  creek  being  lessened,  the  effect  of 
drawing  away  the  water  at  the  dam  became  perceptible  on  the  lower  stream,  and 
each  succeedmg  summer  it  became  more  so,  eventually  it  materially  interfered 
with  the  operating  of  miUs  along  the  lower  stream  which  depended  upon  the 
flow  of  water  for  a  motor ;  in  1881  an  injunction  was  prayed  for  by  the  mill- 
owners  to  restrain  the  upper  riparian  owners  from  so  using  the  waters  of  the 
creek.  HMf  that  as  the  upper  riparian  owners  had  openly  and  notoriously 
exercised  the  right  of  irrigation  by  means  of  the  dam  and  sluice  for  forty  years 
without  making  changes  in  either  dam  or  sluice,  and  without  applying  the  water 
to  a  (Ufferent  use,  and  that  as  the  complaining  mill -owners  below  could  foresee  and 
.  anticipate  the  ultimate  effect  of  the  diversion  of  the  water  as  well  as  the  riparian 
owners  causing  it,  the  law  presumed  at  the  expiration  of  twenty-one  years  a 
grant  of  the  easement  to  the  upper  riparian  owners,  equal  to  a  right  by  prescrip' 
tion. 

When  one  uses  an  easement  as  he  sees  proper  without  asking  permission,  or 
without  objection,  the  use  is  adverse. 

.  Appeal  from  the  decree  of  the  common  pleas  of  Northampton  county. 

This  was  an  injunction  to  restrain  certain  riparian  owners  from 
diverting  the  waters  of  Bushkill  creek  on  to  tlieir  meadows  for  the 
purposes  of  irrigation,  to  the  detriment  of  the  water-power  rights  of  the 
owners  of  certain  mills  lower  down  the  stream. 

Bushkill  creek  flows  for  some  distance  in  two  branches,  the  one 
known  as  East  Bushkill  and  the  other  as  West  Bushkill ;  about  six  miles 
from  Easton  these  branches  unite  and  flow  on  as  one  stream,  emptying 
into  the  Delaware  river  at  that  town.  A  short  distance  above  the 
junction  of  the  branches  and  on  the  East  Bushkill  are  situate  the 
meadow  lands,  the  irrigation  of  which  was  complained  of  as  causing  a 
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diminntion  of  the  waters  of  the  lower  creek.  On  the  main  flow  below 
the  junction  are  located  a  number  of  mills  operated  by  the  water 
power  of  the  stream. 

In  1842,  a  small  dam  was  erected  by  the  land-owners  across  the  East 
Bushkill  at  the  meadows,  from  which  point  water  was  conducted  throngh 
a  sluice  onto  the  meadows  for  the  purpose  of  accomplishing  irrigation; 
the  How  of  the  water  into  this  sluice  was  regulated  by  means  of  a  gate 
erected  at  its  entrance.  About  the  summer  of  1862  the  amount  of 
water  in  the  natural  bed  of  the  East  Bushkill  being  decreased,  there  was 
a  sensible  diminution  in  the  flow  of  the  stream  past  the  mills,  occasioned 
by  the  opening  of  the  sluice  gate  and  the  conveying  of  the  water  on  to  the 
meadow  land  ;  this  grew  more  apparent  with  each  succeeding  summer. 
In  1881  the  East  Bushkill  being  muchlower  than  in  preceding  eummere, 
the  opening  of  the  gate  and  turning  away  from  its  natural  channel  of 
the  creek,  resulted  in  completely  emptying  that  branch  ;  to  prevent  this 
lessening  of  the  volume  of  the  stream  iu  the  future,  an  injunction  was 
asked  for.  The  owners  of  the  meadows  based  their  defense  on  the 
ground  that  they  had  an  easement  in  the  use  of  the  water ;  also  that 
the  right  to  irrigate  was  a  natural  one  without  reference  to  any  pre- 
scription. 

W.  S,  Kh'hpatrick  and  B.  F,  FackenthaU  for  appellants.     Edward 
J,  Fox  <&  Son,  F.  H.  Lehr  and  O,  Albert  Sandt,  for  appellees. 

Mercur,  Ch.  J.  This  is  an  attempt  to  enjoin  the  appellees  against 
the  use  of  the  water  of  a  small  stream,  which  flows  through  their  lands. 
It  unites  with  another  stream,  of  about  the  same  size,  in  forming  the 
larger  one  on  which  the  appellants  own  lands  and  mills  some  six  miles 
below  the  junction  of  the  two  smaller  streams.  The  complaint  is  that 
the  appellees  so  use  the  water  of  the  stream  on  their  lands  as  to  greatly 
lessen  the  flow  thereof  during  a  portion  of  the  year,  to  the  mills  of  the 
appellants,  to  their  injury.  Tliat  such  is  now  the  effect  of  the  appellees' 
use  of  the  water,  in  a  ary  season  when  the  streams  are  low,  is  undoubtedly 
correct. 

It  is  a  well  recognized  rule  that  a  riparian  proprietor  maj^jure  natum, 
divert  watei  from  a  stream  for  domestic  purposes,  and  for  the  irri^tion 
of  his  land  ;  but  to  what  extent  he  may  do  the  latter  in  any  particukr 
case  depends  on  whether  it  is  reasonable,  having  due  regard  to  the 
conditi(m  and  circumstances  of  other  proprietors  on  the  stream,  he  should 
not  so  divert  it  as  to  destroy  or  materially  diminish  or  impair  the  applicar 
tion  of  the  water  by  other  proprietors.  Washb.  Easem.  240 ;  Minor 
V.  GUmour,  12  Moore  P.  C.  155 ;  EUioU  v.  Fitchburg  R.  Co.,  10 
Cusli.  190 ;  Emhrey  v.  Owen,  6  Exch.  353. 

The  present  case  involves  not  only  the  question  of  the  right  of  the 
riparian  owner  to  divert  the  water  at  the  time  it  was  first  done ;  but  if 
it  was  then  wrong,  the  further  question  whether  the  ri^ht  so  to  do,  has 
not  been  exercised  and  enjoyed  so  long  as  to  make  valid  the  continued 
exercise  thereof. 

What  then  are  the  controlling  facts  found  by  the  master  ?  They  are, 
that  about  forty  years  before  this  bill  was  filed,  the  predecessors  in  title 
of  the  appellees  built  a  low  dam  across  the  stream  and  cut  a  sluice  or 
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ditch  therefrom  by  which  the  waters  were  led  into  their  meadows 
adjoining.  A  gate  was  put  up  at  the  entrance  of  the  ditch  by  which 
the  quantity  allowed  to  now  could  be  checked  or  shut  off  when  desired  ; 
this  use  of  the  waters,  under  a  claim  of  right,  has  continued  for  about 
forty  years,  whenever  the  owners  of  the  meadows  thouglit  they  needed 
watering.  It  did  not  flow  constantly  over  the  meadows,  as  there  were 
times  when,  for  several  months,  they  did  not  need  the  water,  yet  during 
that  portion  of  each  and  every  year,  when  the  growth  of  the  grass  would 
be  promoted  by  irrigation,  the  water  was  so  used.  Such  use  of  the 
water  was  continuous  and  uninterrupted  except  when  they  did  not  want 
it,  and  closed  the  gates.  He  further  found  that  the  dam  is  no  higher, 
;the  ditches  no  larger,  nor  the  quantity  of  water  diverted  any  greater 
than  when  the  dam  was  originally  constructed.  On  the  contrary,  that 
three  acres  less  of  meadow  land  are  now  irrigated  than  while  it  was  in 
possession  of  the  former  owners ;  that  a  number  of  ditches  through 
which  the  water  formerly  flowed  for  irrigating  purposes  are  now  aban- 
doned and  closed ;  that  the  water  now  taken  from  the  creek  is  less  than 
was  formerly  taken,  but  it  has  not  decreased  proportionately  with  the 
diminution  of  water  in  the  creek. 

At  the  time  the  water  was  first  diverted  from  the  stream,  and  for 
many  years  thereafter  it  does  not  appear  to  have  caused  any  injury  to 
the  property  now  owned  by  the  complainants.  The  injury  results  from 
the  gradual  diminution  of  the  volume  of  water  flowing  in  the  stream, 
which  has  been  the  case  for  several  years.  While  the  dam  which 
diverts  the  water  remains  no  higher,  and  the  ditches  which  led  the 
water  from  the  stream  and  returned  it  thereto  are  unchanged,  and*  the 
appellees  use  less  water  than  formerly,  yet  the  appellants  claim  in 
consequence  of  the  diminished  flow  of  water  in  the  stream,  the  effect 
of  the  diversion,  at  first  harmless,  has  now  become  injurious,  and  there- 
fore the  use  of  the  water  should  be  enjoined  against.  In  support  of 
this  view,  the  general  rule  as  declared  in  Washb.  Easem.,  par.  49,  is 
invoked  that  the  time  from  which  the  period  is  to  be  reckoned  in 
computing,  is  when  the  injury  or  invasion  of  right  begins,  and  not  the 
time  when  the  party  causing  it  began  that  which  finally  creates  the 
injury. 

The  correctness  of  this  rule  may  be  conceded,  yet  it  is  not  applicable 
to  the  facts  in  the  present  case.  If  the  injury  here  was  caused  by  a 
change  of  the  d^tu),  or  of  the  ditches,  or  by  sunering  the  latter  to  become 
filled  up  or  clogged  —  Polly  v.  McCall^  37  Ala.  50  —  or  by  applying 
the  water  to  a  different  use,  or  if  the  injury  was  caused  by  any  late  act 
either  of  omission  or  of  commission  on  the  part  of  the  appellees,  it 
might  be  said  they  had  previously  only  begun  the  work  which  caused 
the  injury,  but  such  is  not  this  case.  Here  the  whole  action  and  work 
of  the  appellees  is  a  continuance  only  of  that  which  was  done  on  the 
ground  forty  years  ago,  and  the  water  continues  to  be  used  for  the  same 
purpose  now  as  then. 

It  is  held  in  Strickler  v.  Todd,  10  S.  &  K.  68,  to  be  well  Settled 
law,  if  there  has  been  an  uninterrupted  and  exclusive  enjoyment  for 
more  than  twenty-one  years  of  water  in  any  particular  way  it  affords  a 
conclusive  presumption  of  right  in  the  party  so  enjoying  it,  equal  to 


Digitized  by 


Google 


604  Thb  Eastebn  Repoeieb.  [Perm.  208. 

a  right  by  prescription.  The  same  rule  is  substantially  declared  in 
Hay  V.  Sterrett^  2  Watts,  327 ;  Darlvngton  v.  Painter^  7  Penn.  St. 
473  ;  WheaUy  v.  Christmmiy  24  id.  303.  The  law  presumes  a  grant  of 
the  easement,  the  extent  of  which  is  measured  not  by  the  actual  or 
average  depth  of  the  water  at  any  given  point,  but  by  the  nature  and 
extent  of  the  obstruction  itself.    Gehmcm  v.  Erdman^  15  W.  N.  C.  278. 

When  one  uses  an  easement  whenever  he  sees  fit,  without  asking 
leave  or  without  objection,  the  use  is  adverse ;  and  an  adverse  enjoy- 
ment for  twenty-one  years  gives  an  indisputable  title  to  the  enjoyment 
OwrraU  v.  Jackson,  20  Penn.  St.  331. 

The  work  on  the  ground  was  not  only  under  a  claim  of  right  but  it 
was  open,  visible  and  notorious.  The  parties  who  owned  the  property 
below  could  foresee  and  anticipate  the  ultimate  eflfect  of  the  diversion 
of  the  water  as  well  as  the  parties  who  caused  it.  The  fact  that  they 
may  not  have  foreseen  the  probable  diminution  of  the  quantity  of 
water  which  would  flow  in  the  stream  cannot  deprive  the  appellees  of 
any  of  their  rights  arising  from  their  possession  and  enjoyment  of  the 
water  for  nearly  twice  the  number  oi  years  necessary  to  give  a  right 
thereto  by  prescription. 

Judgment  affirmed. 

BLaddook  v.  Grinnell  Manufactitbing  Corporation. 

October  5,  1885. 

Limited  Partnership — What  Necessary  in  Renewal  op. 

^  Where  a  limited  partnership  has  been  renewed  and  there  has  been  a  break  In 
the  continuity,  viz. :  from  the  date  of  the  expiration  of  the  old  firm  to  the  date 
of  the  renewal,  the  partnership  is  general  daring  such  break,  and  the  special 
partner  would  be  liable  as  a  general  partner  for  the  debts  contracted  during  that 
period. 

The  effect  of  a  renewal  after  the  expiration  of  the  qriginal  agreement  not  de- 
cided. All  the  statutory  requirements  must  be  observed  in  the  renewal  of  a 
Umited  partnership,  otherwise  the  partnership  will  be  treated  as  a  general  one. 
The  affidavit  of  a  general  partner  in  the  matter  of  a  renewal  set  forth,  ''that  the 
sum  of  $50,000,  sp>ecified  in  the  original  articles  of  copartnership,  referred  to  in 
the  foregoing  certificate  to  have  been  contributed  by  the  special  partner  Daniel 
Haddock,  Jr.,  to  the  common  stock  of  Vanuxem,  Wharton  &  Co.,  has  been  so  con- 
tributed, and  remains  in  the  common  stock  of  the  said  firm."  Heldt  that  this  was 
not  a  compliance  with  the  directions  of  the  statute,  as  it  did  not  furnish  to  credit- 
ors sufficient  information  as  to  the  special  capital. 

Error  to  common  pleas  No.  3  of  Philadelphia  county.  The  act  au- 
thorizing the  creation  of  limited  partnerships  in  Pennsylvania  requires 
the  filing  in  the  office  of  the  recorder  of  deeds  of  the  proper  county,  of 
a  certificate,  signed  and  acknowledged  by  the  partners,  setting  forth  the 
name  of  the  firm,  the  nature  of  the  business,  the  names  of  the  general 
and  special  partners,  distinguishing  which  are  general  and  which  special, 
and  tneir  places  of  residence,  the  amount  of  capital  contributed  by  each 
partner,  and  the  periods  at  which  the  partnership  is  to  commence  and 
terminate ;  it  also  requires  the  filing  at  the  same  time  and  place  of  an 
affidavit  of  one  of  the  general  partners,  stating  the  sums  specified  in  the 
certificate  to  have  been  contributed  by  each  special  partner  to  the  com- 
mon stock,  and  to  have  been  actually,  and  in  good  faith,  paid  in  cash. 
The.  act  declares  that  no  such  partnership  shall  be  deemed  to  have  been 
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formed  until  all  such  mandates  shall  have  beeti  observed ;  and  if  any 
false  statement  be  made  in  the  certificate  or  affidavit  all  the  pei*8on8 
interested  in  the  partnership  become  liable  for  its  engagements  as 
general  partners.  It  also  declares  that  every  renewal  or  continuance  of 
a  limited  partnership  beyond  the  time  originally  fixed  for  its  duration 
shall  be  accomplished  after  the  manner  of  the  original  formation  of 
such,  otherwise  the  partnership  shall  be  deemed  a  general  one. 

In  five  cases  Haddock  was  served  as  a  general  partner  of  the  firm  of 
Vanuxem,  Wharton  &  Co. ;  he  filed  in  each  case  an  aflidavit  of  defense, 
setting  forth  that  he  was  but  a  special  or  limited  partner  of  the  firm, 
which  had  been  organized  to  continue  for  one  year  from  January  1, 
1882,  and  that  the  time  was  further  extended  to  continue  two  years  from 
December  31, 1882;  attached  to  each  aflSdavit  of  defense  were  copies  of 
the  certificate  of  organization  and  the  certificate  of  renewal,  the  latter 
was  dated  January  6,  1883,  and  was  as  follows :  "  Whereas,  on  the 
31st  day  of  December,  1882,  the  parties  by  certain  articles  of  agreement, 
associated  themselves  in  a  limitea  copartnership  under  the  act  of  assem- 
bly of  the  Commonwealth  of  Pennsylvania  approved  the  21st  day  of 
March,  A.  D.  1836,  and  the  several  supplements  thereto,  for  the  pur- 
pose of  selling  and  dealing  in  dry  goods  on  commission,  etc.,  under  the 
firm  name  and  style  of  Vanuxem,  Wharton  &  Co.,  for  the  term  of  one 
year  from  the  1st  day  of  January,  1882,  said  articles  being  recorded," 
etc. 

"And  whereas  the  said  limited  copartnership  expired  by  limitation 
on  the  3l8t  day  of  December,  1882,''  and  the  parties  covenanted  to 
'^  continue  the  said  limited  copartnership  as  agreed  upon  in  the  above- 
mentioned  articles  of  agreement  recorded  as  aforesaid,  for  the  further 
term  of  two  years  from  the  3l8t  day  of  December,  1882,  according  to 
the  several  covenants,  agreements  and  stipulations  contained  in  the 
original  articles  of  agreement."  To  this  was  appended  two  affidavits,  one 
by  the  special  partner  which  set  forth  "  that  the  sum  contributed  by 
hun  as  special  partner  in  the  firm  of  Vanuxem,  Wharton  &  Co.,  namely, 
the  sum  of  $50^000,  is  not  withdrawn  or  impaired,  but  is  to  remain  in 
the  said  firm  according  to  the  provisions  of  an  agreement  this  day  made 
for  the  continuance  01  the  said  copartnership."  The  other  by  one  of 
the  general  partners  set  forth  "  that  the  sum  of  $50,000  specified  in 
the  original  articles  of  copartnership  referred  to  in  the  foregoing  certi- 
ficate to  have  be6n  contributed  by  tne  specialpartner,  Daniel  Haddock, 
Jr.,  to  the  common  stock  of  the  said  firm  of  Vanuxem,  Wharton  &  Co., 
has  been  so  contributed,  and  remains  in  the  common  stock  of  the  said 
firm  as  contained  in  the  foregoing  agreement." 

The  common  pleas  entered  judgment  in  each  case  for  want  of  a  suf- 
ficient affidavit  of  defense,  for  the  reason  that  the  renewal  of  the  part- 
nership was  not  Entered  into  as  required  by  the  statutes. 

John  G.  JohnsoUy  for  plaintiff  in  error.  Morgan  <&  Zewis^  for 
defendants  in  error. 

Paxson,  J.  All  of  the  above  cases  rest  upon  the  same  state  of  facts 
and  are  governed  by  the  same  principle.  They  may  be  considered 
together.     The  plaintiff  in  error  was  sued  as  a  general  partner  of  the 
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firm  of  Yanuxem,  Wharton  &  Co.  In  his  aflSdavit  of  defense  he 
alleged  that  he  was  not  a  general  partner  of  said  firm,  but  "  was  a  special 
or  hmited  partner  therein,  by  virtue  of  articles  of  agreement  between 
his  co-defendants  and  himself,  recorded  in  the  office  of  the  recorder  of 
deeds  for  the  county  of  Philadelphia,  in  limited  partnership  book  No. 
5,  page  207,  etc.,  and  in  the  same  book  pa^e  305,  etc.  That  the  said 
limited  partnership  was  duly  and  properly  lormed  under  the  provisions 
of  the  act  of  assembly  of  the  Commonwealth  of  Pennsylvania,  approved 
the  21st  day  of  March,  A.  D.  1S36,  and  its  supplements,  to  continue  for 
the  term  of  one  year  from  the  Ist  day  of  January,  A.  D.  1882,  and  the 
same  was  extended  by  the  articles  recorded  on  page  305  of  the  said  book 
for  the  further  term  of  two  years  from  the  31  st  day  of  December,  1882." 

Copies  of  all  papers  relating  to  the  formation  of  the  said  partnership 
and  its  renewal  were  attached  to  the  affidavit.  No  question  arises  as 
to  the  regularity  of  the  proceedings  in  the  formation  of  the  original 
partnership ;  the  difficulty  occurs  as  to  its  renewal.  It  is  objected  in 
tlie  first  place  that  the  renewal  did  not  take  place  until  six  days  after 
the  expiration  of  the  original  partnership,  ana  in  the  second  place  that 
the  renewal  was  not  accompanied  by  the  affidavits  and  certificate  re- 
quired by  the  acts  of  assembly. 

In  Andrews  v.  Schott^  10  Penn.  47,  the  renewal  did  not  take  place 
until  sixteen  days  after  the  expiration  of  the  original  partnership,  and 
it  was  held  that  the  continuity  was  broken,  and  that  it  was  the  forma- 
tion of  a  new  firm.  It  is  proper  to  observe,  however,  that  there  were 
other  and  weighty  reasons  for  this  ruling,  among  which  may  be  men- 
tioned the  fact  that  other  partners  had  been  introduced.  We  need  not 
speculate  as  to  what  the  ruling  of  that  case  would  have  been  had  there 
been  no  other  question  involved  save  the  mere  break  in  the  continuity. 
It  is  verv  clear  in  that  case,  as  well  as  in  this,  that  from  the  expiration 
of  the  old  firm  to  the  date  of  the  renewal  the  partnership  was  general, 
and  the  special  partner  would  have  been  liable  for  all  debts  contracted 
during  that  period.  As  this  case  turns  upon  other  questions  we  leave 
the  effect  of  a  renewal  after  the  expiration  of  the  original  articles  just 
where  Andrews  v.  SchoU  left  it. 

The  eleventh  section  of  the  act  of  1836  regulating  limited  partner- 
ships "provides  that  "  every  renewal  or  continuance  of  such  partnership 
bevond  the  time  originally  fixed  for  its  duration,  shall  be  certified, 
acknowledged  and  recorded,  and  an  affidavit  of  a  general  partner  be  made 
and  filed  and  notice  given  in  the  manner  herein  required  for  its  original 
formation,  and  every  such  partnership  which  shall  be  otherwise  renewed 
or  continued  shall  be  deemed  a  general  partnership."  The  twelfth 
section  of  said  act  provides:  "That  every  alteration  which  shall  be 
made  in  the  names  of  the  pajrtners,  in  the  nature  of  the  business,  or  in 
the  capital  or  shares  thereof,  or  in  any  other  matter  specified  in  the 
original  certificate,  shall  be  deemed  a  dissolution  of  the  partnership, 
ana  every  such  partnership  which  shall  in  any  manner  be  carried  on 
after  any  such  alteration  shall  have  been  made,  shall  be  deemed  a  gen- 
eral partnership,  unless  renewed  as  a  special  partnership,  according  to 
theprovisions  of  the  last  (eleventh)  section." 

W?i8  this  renewal  a  substantial  compliance  with  the  foregoing  pro- 
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visions  of  the  act  of  1836  ?  In  considering  this  question  we  mnst  bear 
in  mind  that  while  the  act  was  not  intended  to  trip  up  those  who  have 
substantially  and  in  good  faith  complied  with  its  terms,  yet  inasmuch 
as  it  confers  the  privilege  of  embarking  in  business  as  a  special  partner 
without  liability  beyond  the  capital  employed  or  put  in  by  him,  this 
court  has  uniformly  held  parties  to  a  strict  compliance  with  all  the 
essential  features  of  the  law.  All  our  decisions  from  Andrews  v.  Schott 
to  the  present  time  are  consistent  upon  this  point. 

The  act  of  1836  was  intended  to  furnish  information  to  creditors. 
This,  and  this  only,  is  the  object  of  its  provisions  which  require  the 
certificate  to  set  forth  the  names  and  residence  of  the  general  and 
8i)ecial  partners,  specifying  which  are  general  and  which  are  special ; 
the  amount  of  capital  contributed  by  the  special  partners ;  the  length 
of  the  term  of  the  partnership,  etc.  To  a  similar  object  must  be 
referred  the  provisions  of  the  act  providing  for  the  acknowledgment 
and  recording  of  the  certificates,  for  the  fifing  of  an  aflidavit  by  the 
general  partner  that  the  sum  specified  as  contributed  by  the  special 
partner  nas  been  actually  and  in  good  faith  paid  in  cash,  and  for  the 
publication  of  tlie  terras  of  the  partnership.  The  penalty  for  a  viola- 
tion of  any  of  these  provisions  is  to  make  the  firm  a  general  partner- 
ship. An  inquiry  into  the  necessity  of  all  this  is  foreign  to  this  dis- 
cussion.    It  is  suflScient  for  us  that  the  act  of  assembly  so  reads. 

Does  the  certificate  of  renewal  furnish  the  information  to  creditors 
required  bv  the  act  of  1836  ?  It  contains  no  reference  to  the  special 
capital.  The  affidavit  of  the  general  partner  sets  forth  "  that  the  sum 
of  $50,000,  specified  in  the  original  articles  of  copartnership,  referred 
to  in  the  foregoing  certificate  to  have  been  contributed  by  the  special 
partner,  Daniel  Haddock,  Jr.,  to  tlie  common  stock  of  Vanuxem, 
Wharton  &  Co.,  has  been  so  contributed,  and  remains  in  the  common 
stock  of  the  said  firm,"  etc. 

The  pinch  of  the  case  is  in  the  last  line  of  the  aflSdavit.  It  is  stated 
that  the  special  capital  remains  in  the  common  stock  of  the  firm.  But 
in  what  shape  does  it  remain?  Is  it  in  cash,  in  merchandise,  or  does 
it  represent  bad  debts,  a  margin  in  stocks,  or  a  speculation  in  real  estate  ? 
The  creditors  are  entitled  to  know  when  the  partnership  is  renewed 
whether  the  special  capital  is  a  reality  or  a  mytli.  Whether  it  is  in  a 
shape  to  respond  to  their  claims.  It  may  never  have  been  drawn  out 
by  the  special  partner ;  the  affidavit  may  truly  say  it  remains  in  the 
common  stock  of  the  firm,  yet  it  may  be  in  such  shape  as  to  be  of  no 
more  value  to  creditors  than  if  drawn  out  by  the  special  partner.     ► 

The  point  was  made  that  inasmuch  as  the  eleventh  section  of  the  act 
of  1836  does  not  specify  what  the  affidavit  of  the  geiteral  partner  shall 
contain,  it  is  only  necessary  to  set  forth  the  fact  or  the  renewal  in  gen- 
eral terms.  This  construction  of  the  act  would  render  it  insensible. 
It  provides,  as  before  stated,  that  an  affidavit  of  the  general  partner 
"shall  be  made  and  filed  and  notice  be  given  in  the  manner  herein 
required  for  its  original  formation."  This  evidently  means  that  the 
affidavit  shall  give  as  full  information  upon  the  renewal  as  upon  the 
original  formation  of  the  limited  partnership.  A  mere  formal  affidavit, 
setting  forth  the  renewal  only,  would  not  give  creditors  any  valuable 
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information  as  to  the  condition  of  the  firm,  and  the  object  of  the  act 
was  to  provide  this  notice.  When  a  special  partnership  is  continued 
or  renewed  it  must  be  in  the  same  condition,  so  far  as  the  special  capital 
is  concerned,  as  when  it  was  origihally  fonned.  Such  capital  must  be 
unimpaired ;  it  must  be  in  such  condition  as  to  be  available  for  cred- 
itors, and  it  is  the  duty  of  the  general  partner  to  furnish  this  informa- 
tion in  his  aflSdavit.  If  this  duty  is  neglected  the  partnership  becomes 
general  and  the  special  partner  has  no  immunity. 

We  need  not  discuss  the  affidavit  of  the  special  partner,  as  it  is  not 
involved  in  this  case.  The  act  of  1836  designates  the  general  not  the 
special  partner  as  the  person  who  shall  make  the  affidavit.  Hence  the 
affidavit  of  the  special  partner,  though  never  so  full,  is  of  no  more 
account  than  that  of  any  stranger  to  the  firm.  We  might  give  a  good 
reason  for  this  were  it  necessary ;  it  is  sufficient  for  us  to  point  to  the 
act  of  assembly. 

Upon  the  whole  we  find  no  error  in  this  record,  and  the  judgment 
in  each  case  is  affirmed*. 


Commonwealth  v,  Thompson. 

October  5,  1885. 

JURIBDICTION  op  BOROUGH  BuRGESS. 

Under  the  general  borough  law  of  April  8,  1861,  a  bnrgess  of  a  borough  has 
no  jurisdiction  as  an  inferior  court  to  adiudge  civil  causes.  He  is  not  the  official 
to  hear  and  determine  suits  for  fines  and  penalties  imposed  for  violations  of  the 
borough  ordinances. 

Error  to  the  common  pleas  of  Warren  county. 

A  police  officer  of  the  borough  of  Clarendon  arrested  Thompson, 
and  took  him  before  the  burgess  of  the  borough,  charged  with  the 
violation  of  a  borough  ordinance  against  the  storing  of  nitro-glycerine 
within  the  borough  limits.  At  the  hearing  Thompson  pleaded  guilty, 
and  was  fined  $100  and  costs,  whereupon  ne  sued  out  a  writ  of  certio- 
rari. The  court  reversed  the  proceedings  of  the  burgess,  holding  that 
he  had  no  jurisdiction  in  the  premises,  and  further  suggested  the 
recovery  should  have  been  by  civil  action. 

D,  I.  Hall  and  C.  C.  Thommon^  for  plaintiif  in  error.  (7.  H, 
Noyes  and  W.  D,  Hinckley^  for  defendants  in  error. 

Trunkey,  J.  It  is  admitted  that  the  principal  question  is  "  whether 
the  burgess  of  a  borough  has  jurisdiction  to  impose  fines  for  offenses 
arising  from  violation  of  borougn  ordinances  under  the  general  borough 
law  of  April  3,  1851.  Pamph.  Laws,  320."  If  he  has  not,  there  is  no 
occasion  to  consider  the  validity  of  the  ordinance,  nor  whether  the 
remedy  for  recovery  of  the  penalty  may  be  by  a  summarv  proceeding. 

Section  32  of  said  act  provides  that  "  fines  and  penalties  under  the 
ordinances  of  the  borouga  shall  be  recoverable  before  any  justice  of 
the  peace  of  the  borough."  This  should  be  noted  in  reauing  the  act 
to  ascertain  the  legislative  intent.  The  magistrate  is  named,  and  the 
act  does  not  clothe  the  burgess  with  the  general  jurisdiction  of  such 
magistrate,  nor  does  it  expressly  authorize  proceedings  before  him  for 
the  recovery  of  fines  and  penalties.     Not  contending  that  the  burgess 
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has  the  civil  jurisdiction  of  a  justice  of  the  peace,  the  plaintiflE  urges 
that  he  is  vested  with  the  criminal  jurisdiction,  and  therefore  this  pro- 
ceeding was  begun  before  the  proper  oflSoer.  In  support  of  the  claim 
reference  is  made  to  the  third  paragraph  of  section  5  of  the  act.  The 
burgess  shall  have  power  "to  exercise  the  powers,  jurisdiction  and 
authority  of  justices  of  the  peace  within  th©  borough,  for  the  suppres- 
sion of  riots,  tumults,  disoraerly  meetings ;  and  in  all  criminal  cases, 
for  the  punishment  of  vagrants  and  disorderly  persons,  he  shall  be 
entitled  to  the  same  fees  for  like  services."  This  is  quoted  as  printed 
in  the  pamphlet  laws ;  it  is  differently  punctuated  in  Purdon's  Digest, 
and  its  punctuation  in  the  plaintiff  ^s  printed  argument  differs  From 
both.  Jout  its  sense  ought  not  to  be  changed  by  the  shifting  or  inject- 
ing of  commas  and  semicolons.  As  printed  in  the  laws  published  by 
authority  of  the  Commonwealth,  the  burgess  has  the  executive  power 
of  a  justice  of  the  peace  for  the  suppression  of  riots,  tumults  and  dis- 
orderly meetings,  and  the  judicial  power  of  that  officer  for  the  punish- 
ment of  vagrants  and  disorderly  persons.  If  the  whole  sentence  be 
read  "without  breaks  and  stops,'-  it  has  the  same  meaning.  It  is 
always  to  be  presumed  that  the  legislature  will  express  its  intention  in 
dear  and  explicit  terms.  This  has  been  done  by  tne  clause  giving  the 
bureess  the  jurisdiction  of  a  justice  of  the  peace  in  five  cases  by  name. 
Had  it  been  intended  to  give  such  jurisdiction  in  all  criminal  cases  none 
would  have  been  so  designated.  Nothing  in  the  entire  statute  calls  for 
disjointing  the  clause  by  stops,  and  forcing  a  construction  that  it  vests 
the  burgees  with  the  power  of  a  justice  of  the  peace  in  all  criminal 
cases. 

The  statute  makes  the  burgess  the  chief  conservator  of  the  public 
peace,  and  to  the  end  that  he  may  maintain  order  and  peace  m  the 
t)orough,  he  is  empowered  to  act  as  a  justice  of  the  peace  to  suppress 
disorder  and  to  punish  vagrants  and  disorderly  persons.  This  accords 
with  the  twenty-first  paragraph  of  the  second  section,  which  authorizes 
tlie  proper  corporate  officers,  or  justices  of  the  peace  within  the  borough, 
to  commit  persons  to  the  lock-up  house  for  temporary  detention,  not 
exceeding  the  period  of  forty-eight  hours  at  one  time.  It  is  the  duty 
of  the  burgess  to  enforce  the  ordinances,  hear  complaints,  remove  nui- 
sances, exact  faithful  performance  of  duties  by  appointed  officers,  and 
exercise  jurisdiction  in  all  disputes  between  the  corporation  and  individ- 
uals arismg  under  the  ordinances  and  regulations.  These  duties  are 
executive.  However  extensive  the  authority  intrusted  to  him,  taking 
into  view  the  entire  statute,  it  is  plain  that  the  burgess  has  no  juris- 
diction as  an  inferior  court  to  adjudge  civil  causes.  The  corporate 
officer  who  is  to  take  care  that  the  by-laws  and  ordinances  shall  be  faith- 
fully executed  and  enforced,  is  not  made  the  judge  to  hear  and  deter- 
mine suits  for  fines  and  penalties  imposed  for  violations  of  the  ordi- 
nances. 

At  the  argument  refference  was  made  to  the  case  of  Heid  v.  Woody 
102  Penn.  St.  312,  where  the  proceeding  was  to  recover  a  fine  for 
violation  of  an  ordinance  of  the  borough  West  Chester.  The  judgment 
ipvas  reversed  becanse  the  record  did  not  show  that  the  defendant  had 
done  any  thing  prohibited  by  law  or  ordinance.  But  the  decision  has 
ToL.  II.— 77 
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no  tendency  to  support  the  proposition,  that  under  the  borough  law  of 
1851,  suits  for  fines  and  penalties  may  be  brought  before  the  bai^gees, 
or  that  a  summary  proceeding  before  any  magistrate  is  authorized.  The 
act  of  June  18, 1842  —  P.  L.  291,  §  11  — gave  the  burgess  of  the  borough 
of  West  Chester  jurisdiction  of  all  suits  for  recovery  of  fines  and  penal- 
ties imposed  by  any  ordinance  of  the  borough.  Had  the  question  been 
raised,  or  a  doubt  suggested  by  counsel,  possibly  an  additional  reason 
would  have  been  expressed  for  reversing  the  summary  conviction. 
Judgment  affirmed. 

Neill  v.  Laoy  and  Eunb. 

October  5,  1885. 

The  Owner  op  a  Mineral  Right  patino  Tax  on  the  Real  Estate  and  then 
BRiNOiNO  Surr  against  the  Owner  of  the  Soil  and  Timber  to  rboover 

BACK. 

Neill  owned  the  mineral  right  in  land,  Lacy  and  Kline  the  soil  and  timber. 
The  land  was  put  up  at  public  sale  for  taxes.  NeiU,  in  order  to  prevent  a  sale 
and  save  his  mineral  right,  paid  the  tax  due  ;  he  then  brought  suit  against  Lagr 
and  Kline  to  recover  the  amount  so  paid.  The  town  court  decided,  that  as  defend- 
ants in  the  suit  had  made  no  express  promise  to  pay,  and  there  was  no  commu- 
nity of  interest  from  which  a  promise  to  pay  could  be  implied,  there  could  be 
no  recovery.     Held,  the  ruUng  was  proper. 

Error  to  the  common  pleas  of  Warren  county. 

Neill  owned  certain  tracts  of  unseated  land.  In  1871  they  were  con- 
veyed  to  E.  N.  Lacy,  reserving  the  oil  and  mineral  right.  The  tracts 
eventually  became  vested  in  George  S.  Lacy  and  R.  HT  Kline.  Up  to 
a  certain  time  the  taxes  had  been  regularly  paid  by  George  S.  Lscy 
and  R.  H.  Kline,  as  owners  of  the  soil  and  timoer.  Li  1882,  the  prop- 
erty was  advertised  for  sale  for  taxes.  Neill  was  present  at  the  sale. 
Cable  was  present,  bidding  for  George  S.  Lacy  aad  R.  H.  Kline.  To 
prevent  a  sale  and  thus  save  his  oil  right,  Neill  was  compelled  to  pay 
the  taxes,  which  amounted  to  $589.07;  he  then  brought  suit  a^nst 
George  S.  Lacy  and  R.  H.  Kline  to  recover  the  amount  so  paid ;  a 
special  verdict  was  rendered ;  later  the  court  directed  that  judgment  on 
the  verdict  be  entered  for  defendants,  for  the  reason  that  the  plaintiff 
had  voluntarily  paid  the  amount.  The  following  is  the  opinion  of  the 
common  pleas  court :  "  That  James  Cable  was  bidding  on  the  land  for 
defendant  Lacy  at  the  treasurer's  sales  of  1882,  we  treat  as  a  fact  found 
by  the  jury,  inasmuch  as  counsel  on  both  sides  have  so  assumed.  But 
the  fact  that  Lacy,  through  his  agent,  was  attempting  to  buy  the  lands, 
we  think  has  no  bearing  on  the  question,  even  if  it  be  granted  that  a 
purchase  by  him  unredeemed  from,  would  extinguish  the  rights  of 
Neill,  Scott,  Curtis  and  Lowry.  As  we  understand  the  law,  Lacy  had 
the  same  right  to  become  a  purchaser  at  the  treasurer's  sales  of  unseated 
land  as  an  entire  stranger  to  the  title  had.  Although  owner  or  part 
owner  of  the  land  at  the  time  of  the  treasurer's  sale,  he  was  under  no 
I^al  and  personal  Uability  to  pay  the  taxes.  The  land  and  not  the 
owner  is  debtor  to  the  unseated  tax.  Being  under  no  personal  liability 
to  the  public  for  the  taxes  on  his  own  land,  he  was  under  ro  personal 
obligations  to  discharge  the  same  in  the  relief  or  for  the  protection  of 
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the  plaintiflPs  interest  in  the  same  land.  Had  the  plaintifE  paid  taxes 
for  which  the  defendants  were  legally  and  personally  liable,  m  order  to 
protect  his  own  interest  in  the  lands,  the  law  would  imply  an  agree- 
ment by  defendants  to  indemnify  him  for  such  payment.  jBut  here  the 
law  fixes  no  personal  liability  on  defendants.  They  have  made  no  express 
promise  to  pay,  and  there  is  no  community  of  interest  from  which  a 

{promise  to  pay  can  be  implied.  The  interest  of  the  plaintiff  is  distinct 
rom,  and  oi  an  entirely  different  nature  from  that  of  defendants.  The 
one  has  an  estate  in  the  oil,  coal  and  other  minerals.  The  other  has  an 
estate  in  the  lands,  excluding  the  oil,  coal  and  other  minerals.  To  hold 
the  defendants  liable  to  reimburse  the  plaintiff  for  money  expended  by 
him  in  what  we  think  we  must  treat  as  a  voluntary  payment  of  taxes, 
would  be  to  decide  contrary  to  what  we  understand  to  be  the  settled 
law  of  the  State,  namely,  that  unseated  land,  and  not  the  owner  thereof 
is  the  debtor  to  the  taxes." 

Brown  <&  Stone  and  S.  T.  JVeilly  for  plaintiff  in  error.  C.  U.  Noyes 
and   W.  Z>.  HincJdeyy  for  defendants  in  error. 

Per  Curiam.  The  parties  did  not  hold  this  land  qither»as  tenants  in 
common  nor  as  joint  tenants.  Each  party  had  a  separate  estate  therein. 
The  clear  and  satisfactory  opinion  or  the  learned  judge  fully  sustains 
his  conclusion  and  supports  tne  judgment. 

Judgment  affirmed. 


Ott  V,  Krefier. 

October  5,  1886. 

What  Passes  to  a  Purchaser  When  the  Line  of  a  Vacated  Road  is  Called 
FOR  AS  A  Boundary. 

Smith  purchased  from  Wiestling  a  lot  of  ground  facing  diagonaHy  on  a  turn- 

^  pike  road,  he  sold  to  Kreiter,  the  deed  to  Kreiter  reading/* to 

the  Harrisburg  or  MiUersburg  turnpike,  or  old  Second  street;  thence  along  said 

street  or  turnpike, "  after  Smith  purchased,  and  before  the  sale 

to  Kreiter,  the  turnpike  was  vacated.  Heldy  that  the  fact  the  turnpike  had  been 
vacated  before  Kreiter  purchased  would  not  limit  the  line  of  Kreiter's  purchase 
to  the  line  of  the  old  road,  as  the  road  had  once  been  opened,  and  although 
vacated,  had  never  been  closed.  Union  Burial  Oround  /Society  v.  Bobinson,  5 
Whart.  18,  distinguished. 

Smith's  deed  professed  to  convev  to  Kreiter  the  whole  of  the  premises  con- 
veyed by  Wiestling;  therefore,  as  Smith  took  by  his  deed  to  the  middle  of  the 
load,  so  did  Kreiter. 

Although  Kreiter  had  not  a  fee  in  the  land  of  the  vacated  road  by  the  express 
words  of  his  deed,  yet,  as  by  le^l  implication  he  had  the  right  to  use  it  as  a 
road  by  virtue  of  his  deed,  he  might  also  claim  the  fee  by  legal  implication  aris- 
ing from  the  situation  of  the  property  and  the  obvious  intention  of  the  parties  ; 
in  other  words,  the  road  was  appurtenant  to  his  premises. 

Error  to  the  common  pleas  of  Dauphin  county. 

Smith,  on  Febraary  15  1867,  purchased  from  Wiestling  a  lot  of 

Sound  in  the  city  of  Harrisburg,  on  the  comer  of  Herr  street  and  the 
illersburg  turnpike.  In  1871,  the  turnpike,  which  ran  diagonally 
across  the  Mce  of  the  lot,  was  for  some  distance  vacated ;  this  gave  the  lot 
a  facing  on  Front  street,  running  almost  at  right  angle  with  Herr  street. 
The  building  erected  on  the  lot  was  originally  intended  to  front  on 
the  MiUersburg  turnpike,  and  was  built  flush  with  the  line  of  that  road. 
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August  12,  1881,  Smith  sold  tholot  to  Kreiter,  the  deed  to  Kreiter 

reading  " to  the  Harrisburg  or  MiUersburg  turnpike, 

or  old  Second  street,  thence  along  said  street  or  turnpike  sixty  feet, 

more  or  less "     Later,  Bigler,  an  adjoining  owner, 

erected  a  building  on  his  lot  carrying  the  front  out  to  the  line  of  Front 
street;  the  result  was,  that  this  building  which  was  carried  out  in  a  line 
at  right  angle  to  Front  street,  when  it  passed  over  the  vacated  turn- 

:)ike,  stood  diagonally  in  front  of  the  porch  of  Kreiter's  house.  This 
ed  to  an  action  of  ejectment  by  Bigler  v.  Kreiter,  for  the  small  tri- 
angular piece  of  ground  on  which  Bigler  ran  out  his  house,  Bigler 
taking  the  position,  that  by  the  vacating  of  the  turnpike  he  acquired 
a  right  to  run  his  building  over  the  vacated  road  at  right  angle  to 
F^ont  street,  and  that  he  was  not  restricted  to  running  it  at  right  angle 
to  the  line  of  the  turnpike.  See  this  case,  101  Penn.  St.  94.  November 
27, 1882,  Smith  sold  to  Gilbert  the  mentioned  small  triangular  piece  of 
ground,  who  in  turn  sold  it  to  Ott,  who  then  brought  this  action  of 
ejectment  to  recover  the  possession. 

Fleming  cfe  'McCarroU^  for  plaintid  in  error.  J.  C,  McAlameyj 
for  defendant  in  eror. 

Gordon,  J.  As  both  plaintiff  and  defendant  claim  title  to  the  land 
in  controversy  from  A.  C.  Smith  as  their  common  grantor,  we  have  but 
to  consider  the  effect  of  the  conveyance  to  Kreiter  of  the  12th  of  August, 
1881.  For,  as  the  learned  judge  of  the  court  below  well  said,  if  Smith, 
at  that  time,  conveyed  the  disputed  strip  of  land  to  the  defendant,  he 
had  nothing  which  ho  could  afterward  convey  to  Gilbert  or  any  one 
else.  There  is  no  dispute  about  the  fact  that  the  deed  of  Wiestling 
and  wife  of  the  15th  of  February,  1867,  vested  in  Smith  the  land  in 
suit,  though  in  fact  the  description,  as  found  in  that  deed,  would  only 
carry  the  lot  thus  conveyed  to  the  eastern  line  of  the  MiUersburg  turn- 
pike road,  and  to  a  point  on  the  southern  end  of  that  tine  l)etw€^n 
Wiestling  and  Smith.  As,  however,  the  call  is  for  the  public  road 
above  named,  according  to  the  doctrine  as  held  in  the  case  of  Paul  v. 
Carver,  24  Penn.  St.  207,  and  Cox  v.  Freedley,  33  id.  124,  Smith  was 
entitled  to  hold  to  the  middle  of  that  road. 

The  question  then  is,  why  Has  not  Kreiter  the  right  to  claim  the  same 
boundary  as  did  his  grantor?  The  description  in  the  two  deeds  is  sub- 
stantially the  same.  The  defendant's  conveyance  calls  for  the  Millers- 
burg  turnpike  or  old  Second  street ;  the  house  which  Smith  sold  with 
the  lot  is  flush  with  that  street,  and  has  its  pavement  upon  it ;  hence 
the  street  is  necessarily  appurtenant  to  the  premises  absolutely  required 
for  the  proper  enjoyment  of  the  property,  and  that  Smith  intended 
that  the  line  of  the  lot  should  extend  to  the  east  side  of  the  present 
Front  street  he  himself  admits.  What,  then,  is  the  difficulty,  and  why 
is  Kreiter  to  be  deprived  of  an  important  easement  whidi  was  there 
when  he  bought ;  which  is  called  for  by  his  deed,  and  of  which  he  had 
the  possession  from  the  time  of  his  purchase  until  the  present  period  % 
How  does  it  come  that  this  little  wedged-shape  strip,  part  of  tne  road 
on  which  the  house  was  built,  remained  in  Smith  notwithstanding  his 
deed  ;  his  act  by  which  it  was  made  appurtenant  to  the  premises,  and 
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his  declarations  to  Kreiter  that  it  was  so  appurtenant,  without  which  it 
would  have  been  impossible  for  him  to  have  sold  the  property  ?  The 
plaintiff  thinks  it  is  a  sufScient  answer  to  these  questions  to  state  that, 
at  the  time  of  Smith's  sale  to  Kreiter,  the  eastern  part  of  the  Millers- 
burff  turnpike  road  had  been  vacated,  and  that  hence  the  line  of  that 
road  must  be  taken  as  the  line  of  Kreiter's  purchase,  and  cannot  extend 
beyond  it.  This  fact  might  have  some  force,  if  this  road  had,  at.  that 
time,  not  only  been  vacated  but  closed  up  ;  or,  as  in  the  case  of  Vnion 
Burial  Ghrcmrul  Society  v.  Robinson^  5  Whart.  18,  had  never  been 
opened ;  but  neither  of  these  conditions  are  found  in  the  case ;  there 
was  the  open  street  on  which  Smith  had  built,  which  was  used  with  the 
house  and  recognized  in  his  deed.  Moreover,  that  deed  professed  to 
convey  to  the  oefendant  the  whole  of  the  premises  conveyed  by  Wiest- 
ling  to  Smith,  so  that  if  Smith  took  to  the  middle  of  the  turnpike,  so 
dia  Kreiter.  But  even  were  the  fee  not?  thus  conveyed,  the  adjacent 
street  must  be  regarded  as  an  easement  passing  with  the  property,  or 
as  an  appurtenant  necessary  for  its  enjoyment.  Mr.  Juslice  Meroub, 
in  the  case  of  Spachman  v.  Steidely  88  Penn.  St.  458,  holds  that  when 
a  street  called  for  as  a  boundary  is  not  a  public  highway,  though  the 
grantee  does  not  take  a  fee  to  the  center  of  it,  yet  he  does  thereby 
acquire  an  easement  or  right  of  way  therein,  and  the  same  doctrine 
will  be  found  in  Van  Meter  v.  Rawkinson^  6  Whart.  307.  Further- 
more, it  was  said,  per  Lewis,  J.,  in  Paul  v.  Carver^  when  speaking 
of  the  rights  of  grantees  in  the  adjacent  ways  and  streets,  that  the 
intent  of  the  parties,  as  disclosed  by  the  whole  scope  of  the  convey- 
ance, and  the  nature  of  the  property  granted,  must  be  the  controlling 
rule.  Thus,  when  a  mill  is  granted  the  water  power  goes  with  it  as  a 
necessary  appurtenance,  and  so  also  in  Swartz  v.  Swartz^  4  Penn.  St. 
353,  t^e  grant  of  a  saw-mill,  with  the  appurtenances,  was  held  to  convey 
not  only  the  water  power  by  which  the  mill  was  driven,  but  also  the 
land  covered  by  the  water.  Considering,  then,  that  Kreiter  has  not  a 
fee  in  the  land  in  suit  by  virtue  of  the  express  words  of  the  deed,  yet 
by  legal  implication  he  has  the  right  to  the  use  of  the  street,  as  a 
street,  by  virtue  of  the  call  in  that  deed,  and  he  may  also  claim, the  fee 
by  like  legal  implication  arising  from  the  situation  of  the  property, 
and  the  obvious  intention  of  the  parties ;  in  other  words,  the  street 
must  be  regarded  as  appurtenant  to  the  premises  granted. 
The  judgment  of  the  court  below  is  affirmed. 


Chase  v.  Gabbbtt. 

October  6,  1885. 

Sajlbop  Chattels— Change  of  Possession  — CBEDrroRS  of  Vbndob. 

When  the  purchase  of  a  chattel  is  in  good  faith  and  for  valuable  consideration, 
it  is  not  necessary,  in  all  cases,  that  there  should  be  immediate  and  actual  chaiig;e 
of  possession  in  order  to  protect  it  against  the  creditors  of  the  vendor.  Such 
change  of  possession  only  is  required  as  the  nature  and  character  of  the  property, 
and  tbe  relation  and  situation  of  the  parties  to  it  make  reasonable.* 

♦  See  EingnUy  v.  WhUe,  ante,  858. 
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Under  the  evidence  in  this  case,  Tield,  that  there  was  sufficient  change  of  pos- 
session —  certain  machinery  —  to  protect  the  vendee  as  against  the  creditors  of 
the  vendor. 

Error  to  common  pleas  of  Warren  county. 

Trespass,  by  David  Garrett  against  Cliarles  Chase  and  M.  I.  Chase, 
administrators  of  Theodore  Chase,  deceased,  sheriff  of  Warren  county, 
for  seizing  and  selling  a  second-hand  boiler,  engine  and  belt,  on  an  exe- 
cution against  Merrill  &  Markhart. 

Op  June  12,  1882,  Merrill  &  Markhart,  who  were  owners  of  the 
property  mentioned,  were  indebted  to  Garrett  in  the  sum  of  J|590.40, 
whereupon  they  sold  the  same  to  him  in  settlement  of  this  indebted- 
ness, Garrett  giving  them  a  check  for  $133  in  addition  to  receipting  for 
his  claim.  As  to  the  honesty  of  this  transaction  there  was  no  question. 
This  transfer  was  evidenced  by  a  bill  of  sale,  and  Markhart  went  to  Gar- 
rett to  the  machinery  and  sai^jl  to  him,  "Dave,  here  is  your  property 
you  can  do  what  you  have  a  mind  to  with  it."  There  was  testimony 
to  the  effect  that  the  machinery  was  located  a  mile  or  more  from  the 
nearest  settlement,  upon  certain  oil  property,  covered  brush  and  stumps, 
and  situated  on  a  hill,  rendering  the  removal  thereof  difficult ;  that  on 
June  15th,  Garrett  went  and  oiled  the  joints  and  keys  so  the  parts 
could  be  separated  ;  that  on  the  19th,  he  went  with  Merrill  or  Marknart, 
and  together  they  took  down  the  smoke-stack,  removed  the  wheels  and 
shafts  from  the  engine,  and  made  further  preparations  for  the  removal 
of  the  property. 

On  June  24th,  one  M.  D.  Archibald,  who  held  a  judgment  note 
against  Merrill  &  Markhart,  entered  up  the  same,  in  pursuance  of  which 
judgment,  Chase,  who  was  then  sheriff,  levied  oq  the  machinery  in 
question,  and  on  July  13th  and  21st  sold  the  same  at  sheriff's  sale  as 
tne  property  of  Merrill  &  Markhart.  Subsequently  Garrett,  who  had 
given  the  sheriff  notice  of  his  ownership  of  the  property  immediately 
upon  the  making  of  the  levy,  brought  this  action  against  him,  and  upon 
his  death  substituted  his  administrators  as  defendants. 

The  court  charged  the  jury,  irUer  alia^  as  follows :  ^'  The  change  of 
possession  which  the  law  requires  (upon  sale  of  personal  property)  is 
such  as  the  nature  and  character  of  the  property,  and  the  situation  and 
relation  of  the  parties  to  the  property  makes  reasonable,  or  such  as  is 
reasonable  under  the  circumstances.  .  .  .  For  example,  upon  the 
sale  of  a  horse  or  of  a  watch,  it  is  very  easy  to  pass  it  from  hand  to 
hand.  Upon  the  sale  of  a  pile  of  lumber  or  of  property  which  is  dif- 
ficult to  remove,  the  law  does  not  require  that  absolute  and  immediate 
change  of  possession  that  it  does  in  case  of  portable  property.  The 
simple  question  of  fact  for  you  to  determine  is,  did  Merrill  &  Mark- 
hart surrender  their  dominion  and  control  over  this  property  in  pursu- 
ance of  the  sale  of  June  12,  1882,  and  did  Garrett  take  possession  of 
it  in  such  a  manner  as,  taking  into  consideration  the  nature  and  charac- 
ter of  the  property,  was  reasonably  to  be  expected  under  the  circum- 
stances of  the  case ;  if  so,  the  sale  is  good,  otherwise  it  is  not." 

Verdict  and  judgment  for  plaintiff,  whereupon  the  defendants  took 
this  writ. 
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D.  I,  BaU  and  R.  Brmmi^  for  plaintiffs  in  error.  /X  P.  Johnson^ 
TT.  M.  Lindaey  and  Jaa,  0,  Parmlee^  for  defendant  in  error. 

Per  Curiam.  When  the  purchase  of  a  chattel  is  in  good  faith  and 
for  a  valuable  consideration,  it  is  not  essentially  necessary  in  all  cases 
that  there  bo  an  immediate  and  actual  change  oi  possession  in  order  to 
protect  it  against  the  creditors  of  the  vendor.  Such  change  of  posses- 
sion only  is  required  as  the  nature  and  character  of  the  property,  and 
the  relation  and  situation  of  the  parties  to  the  property  make  reason- 
able. The  evidence  fails  to  establish  any  legal  fraud  in  this  case. 
Whether  there  was  actual  fraud  was  a  question  of  fact  for  the  jury.  It 
was  properly  submitted  to  them. 

Judgment  affirmed. 

Seiber  v.  Oleb. 

October  5,  1885. 

Beed  —  Uncertainty  in  Description  —  Recital. 
A  deed  must  be  construed  ex  macertbua  9uis. 

Prior  to  October  29,  1831,  A.  and  his  wife  each  acquired  title  in  fee  to  a  separate 
undivided  moiety  of  a  certain  farm.  On  that  day  tney  united  in  a  deed  convey- 
ing an  undivided  moiety  of  said  farm  to  B.,  who,  by  deed  of  even  date  and 
for  the  same  consideration,  conveyed  said  moiety  back  to  A.  After  holding 
possession  for  forty-five  years,  A.  devised  the  farm  to  C,  who  entered  into  a 
written  contract  to  convey  the  same  to  D.  In  an  action  of  covenant  by  C.  against 
D.  for  the  purchase-money,  the  defense  was  that  neither  A.  nor  C.  was  ever 
seized  of  the  whole  farm,  and  therefore  C.  could  not  convey  it.  It  was  admitted 
that  if  the  deed  by  A.  and  wife  to  B.  conveyed  Mrs.  A.'s  moiety.  A.,  by  virtue 
of  B.'s  deed  to  him,  became  seized  of  the  entire  farm.  But  the  question  was, 
what  moiety  said  deed  conveyed.  The  recital  in  the  deed  traced  title  of  one 
moiety  of  the  farm  into  Mrs.  A.  and.  of  the  other  moiety  into  a  stranger ;  and 
Mrs.  A.  signed  the  receipt  for  the  purchase-money.  Held,  that  the  deed  by  A. 
and  wife  conveyed  the  latter's  undivided  moiety,  and  that  C.  was  entitled  to 
recover.  A  conveyance  of  A.'s  moiety  to  B.,  and  an  immediate  reconveyance 
thereof  to  A.  would  have  been  useless,  and  could  not  have  been  intended ; 
and  the  recital  which  traced  to  Mrs  A.  title  to  the  exact  interest  conveyed, 
and  virtually  ignored  A.'s  title,  indicated  the  intention  of  the  vendors  to  convey 
her  moiety.  This  theory  was  further  strengthened  by  the  fact  that  Mrs.  A. 
signed  the  receipt  for  purchase-money. 

Error  to  common  pleas  of  Juniata  county.  Covenant  by  William  S. 
Oles  against  Gideon  H.  Seiber  to  recover  the  purchase-money  under  a 
contract  for  the  conveyance  of  land  by  the  plaintiff  to  the  defendant. 

^zra  B.  Parker^  for  plaintiff  in  error.  Jeremiah  Luona  and  B.  F, 
Junkin^  for  defendant  in  error. 

Sterrett,  J.  Prior  to  October  29,  1831,  Everard  Oles  and  Mary, 
his  wife,  separately  acquired  title  in  fee  to  an  undivided  moiety  of  a 
certain  farm  of  which  Richard  Bell,  Mrs.  Oles'  father,  died  seized  in 
1823.  On  that  day,  Oles  and  wife  united  in  a  deed  conveying  an  undi- 
vided moiety  of  the  farm  to  Jacob  Christy,  Esq.,  who  by  deed  of  even 
date  and  for  same  consideration  conveved  the  same  undivided  moiety 
to  Everard  Oles,  one  of  his  vendors.  After  continuing  in  possession 
over  forty-fivQ  years,  Oles  devised  the  farm  to  his  nephew,  William  S. 
Oles,  who  afterward  bound  himself  to  convey  the  same  in  fee  to 
plaintiff  in  error.     In  this  action  of  covenant,  brought  by  William  S. 
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Oles  f or  purchase-money,  the  only  defense  is  that  neither  the  devisor 
nor  his  devisee  was  ever  sole  seized  of  the  land,  and  hence  the  latter  is 
unable  to  convey  according  to  the  terms  of  his  contract  It  is  contended 
there  is  nothing  in  the  deed  of  Oles  and  wife  to  Christy,  nor  any  evi- 
dence dehors  the  deed,  from  which  it  can  be  determined  what  moiety 
was  conveyed  or  intended  to  be  conveyed ;  in  other  words,  there  is 
nothing  to  indicate  with  sufficient  certainty  whether  it  was  the  undivided 
moiety  owned  by  Mrs.  Oles  in  her  own  right,  or  that  which  her  husband 
appears  to  have  acquired  by  purchase  from  his  sister-in-law,  Mrs.  Crozier, 
or  whether  it  was  an  undivided  moiety  composed  of  half  the  separate 
interests  of  each. 

If  the  deed  of  October  29,  1831,  vested  in  Christy  the  undivided 
moiety  which  Mrs.  Oles  had  separately  acquired  under  the  will  of  her 
father  and  by  conveyance  from  two  of  her  sisters,  it  is  conceded  that  her 
husband  by  virtue  of  the  deed  from  Christy  became  sole  owner  in  fee 
of  the  land,  and  hence  the  title  of  his  devisee  is  perfect.  The  learned 
president  of  the  common  pleas  so  construed  the  deeds  and  directed  a 
verdict  in  favor  of  plaintiff  below  for  the  unpaid  purchase-money.  In 
this  we  think  he  was  clearly  right.  It  cannot  be  presumed  the  parties 
to  the  first-mentioned  deed  intended  to  do  a  vain  and  utterly  useless  act, 
as  would  have  been  the  case  had  they  conveyed  the  undivided  moiety 
of  the  husband  to  Christy,  to  be  by  him  immediately  reconveyed  to  his 
vendor.  On  the  other  hand,  if  they  intended  to  vest  the  entire  title  in 
the  husband,  we  can  readily  understand  why  the  wife's  moiety  should 
be  first  vested  in  Christy  and  then  conveyed  by  him  to  Mr.  Oles.  This 
construction  of  the  deed  also  harmonizes  with  the  recitals  of  title  therein 
contained.  After  describing  the  farm  by  courses  and  distances,  it  is  in 
substance  declared  to  be  the  same  land  of  which  Bichard  Bell  died 
seized,  testate,  etc.,  and  which  became  vested,  as  to  one  moiety  thereof, 
in  his  daughter,  Mrs.  Oles,  and,  as  to  the  other  moiety,  in  her  sister,  Mrs 
Crozier,  thus  tracing  title,  as  to  one  moiety,  into  Mrs.  Oles,  one  of  the 
vendors,  and,  as  to  the  other,  into  Mrs.  Crozier,  a  stranger  to  the  con- 
veyance in  question.  The  deed  is  entirely  silent  as  to  any  personal 
interest  of  Mr.  Oles  in  the  land,  and  it  is  only  by  resorting  to  tne  deed 
of  Mrs.  Crozier  and  her  husband  that  we  are  informed  of  the  previous 
purchase  by  Oles  of  her  undivided  moiety  of  the  farm.  By  thus  reciting 
title  in  Mrs.  Oles  to  the  exact  interest  conveyed,  and  virtually  ignoring 
title  in  her  husband,  the  vendors  indicated  their  intention  to  convey  the 
undivided  interest  of  the  wife,  and  we  have  no  doubt  such  was  the  fact. 
This  view  is  further  sustained  by  the  fact  that  Mrs.  Oles  signed  the 
receipt  for  purchase-money. 

In  some  exceptional  cases,  extrinsic  evidence  may  be  offered  to  show 
the  intent  of  grantors  in  a  deed  of  conveyance,  but  when,  as  in  the  case 
before  us,  their  intention  is  expressed  with  sufficient  clearness  in  the 
deed  itself,  evidence  of  extraneous  facts  is  inadmissible.  Such  evidence 
was  neither  offered  nor  required  in  this  case.  We  are  satisfied  the  deed 
of  Oles  and  wife  to  Christy  was  properly  construed  in  actcordance  with 
the  general  rule,  that  a  deed  must  be  construed  ex  vtsceribus  s^iis. 

It  is  claimed  that  unpaid  charges  and  incumbrances,  on  the  land  under 
the  will  of  Everard  Oles,  which  were  overlooked  by  the  court,  should 
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be  paid  out  of  the  purchase-money.     If  there  is  any  error  by  the  court 
below,  the  learned   counsel  for  defendant  in  error  have  declared  their 
willingness  to  make  the  necessary  correction. 
Judgment  affirmed. 

Home  MuruAii  Life  Association  of  Pennsylvania  v.  Gillespie. 

October  5,  1886. 

Insurance — Statements  Made  in  the  Application. 

One  of  the  conditions  of  a  policy  of  insurance  issaed  yras  that,  if  any  untrue 
statement  were  made  in  the  application  or  policy,  the  company  should  be  free 
from  all  liability  under  it. 

The  application  for  the  policy  set  forth,  **  Have  you  been  subject  to  or  had  any 
of  the  following  disorders,  open  sores,  lumps,  or  swelling  of  any  kind; "  also 
**Have  you  ever  had  any  malformation,  illness  or  iniury,  or  undergone  any  sur- 
gical bperation."  Held,  that  it  would  be  unreasonable,  to  suppose  that  the  par- 
ties had  in  contemplation  the  reading  and  understanding  of  these  questions  in 
general  terms,  as  it  would  be  impossible  for  a  person  of  mature  years  to  remem- 
ber the  common  and  trivial  ailments  he  may  have  suffered  from  in  childhood. 
By  open  sores  or  swelling  was  meant  such  continuous  or  recurrent  ones  as  result 
from  disease  or  disorder,  such  as  result  by  defective  action  from  some  functional 
derangement. 

By  ulness  or  injury  was  meant  an  illness  or  injury  of  such  a  nature  and  import- 
ance as  would  reasonably  fall  within  the  line  of  inquiry  proper  to  be  pursued  in 
furtherance  of  the  matter  under  consideration. 

Error  to  the  common  pleas  of  Lebanon  county. 

The  Home  Mutual  Life  Association  of  Pennsylvania  insured  the 
life  of  Anthony  Gillespie  for  the  sum  of  $2,000,  for  the  benefit  of  his 
son,  John  W.  Gillespie.  Upon  the  death  of  Anthony  Gillespie  suit 
-was  brought  against  the  company  to  recover  the  amount  of  the  policy. 
The  company  defended  on  the  ground  that  untrue  answers  had  been 
made  to  questions  set  forth  in  the  application,  and  that,  therefore,  by 
the  conditions  of  the  policy,  there  was  no  liability  upon  the  part  of  the 
company. 

Grant  Weidman^  for  plaintiff  in  error.  J.  P.  S.  Gobin  and  W.  H. 
M.  Orarriy  for  defendant  in  error. 

Clabk,  J.  This  is  an  action  of  debt  on  a  policy  of  insurance  issued 
January  11,  1881,  by  the  Home  Mutual  Life  Association,  to  John  W. 
Gillespie,  upon  the  life  of  his  father,  Anthony  Gillespie,  who  died 
May  23,  1883. 

.by  the  terras  of  the  policy,  the  application  was  made  part  of  the  con- 
tract of  insurance,  and  each  of  the  statements,  and  the  answers  to  the 
questions  therein  contained,  are  admitted  to  be  material,  and  are  war- 
ranted to  be  full  and  true,  and  to  be  the  only  statements  upon  which 
the  contract  of  insurance  was  made.  One  of  the  conditions  of  the 
policy  provided  that,  if  any  statement  made  in  the  application  or  in  the 
policy,  was  in  any  respect  untrue,  the  consideration  of  the  contract 
should  be  deemed  to  have  failed,  and  the  association  should  be  free 
from  all  liability  under  it. 

It  is  undoubtedly  true  that  the  validity  of  the  contract  depends 
upoi.  the  truth  of  the  warranty.  The  materiality  of  the  thing  war- 
ranted to  the  risk,  or  the  good  or  bad  faith  of  the  warrantor,  is  of  no 
Vol.  II.—  87 
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consequence ;  the  engagement  of  the  policy-holder  is  absolute,  that  the 
facts  snail  be  as  they  are  stated,  when  his  rights  nnder  the  policy 
attach.  State  Mut.  Co,  v.  Arthur^  30  Penn.  St.  331 ;  CommonvsedUK 
Mut.  Co.  V.  Uuntzinger,  98  id.  41  ;  Mut.  Aid  Soc.  v.  White,  100  id. 
12;  Blooming  Grove  Mut.  Co,  v.  McAlameyy  1(^^  id.  335. 

AVhilbt,  however,  the  insured  is  held  for  the  exact  truth  of  his  war- 
ranty as  a  condition  of  his  recovery,  it  must  first  be  ascertained,  under 
the  ordinary  rules  of  construction,  what  the  thing  is  that  is  warranted; 
and  this  being  ascertained,  the  insured  is  held  to  a  full  and  literal  per- 
formance of  it.  But  the  words  of  a  warranty,  or  of  a  contract  of 
insurance,  must  receive  a  reasonable  interpretation.  When  the  words 
of  any  contract  have  a  clear  meaning  consistent  with  and  relevant  to 
its  object  and  purpose,  the  intention  of  the  parties,  in  the  absence  of 
fraud  or  mistake,  cannot  be  shown  to  override  this  meaning.  But  if 
the  words  employed,  in  their  literal  or  unrestricted  sense,  are  inconsist- 
ent witii  the  main  and  obvious  purpose  of  the  instrument,  or  are  for- 
eign to  the  purpose  of  its  provisions,  they  may,  if  reasonably  suscepti- 
ble, receive  such  interpretation  as  accords  witli  the  object  in  view,  and 
the  clear  intent  of  the  parties.  "  If  the  natural  interpretation,  looking 
to  the  other  provisions  of  the  contract,  and  to  its  general  object  ana 
scope,  would  lead  to  an  absurd  or  unreasonable  conclusion,  as  such  a 
result  cannot  be  prcsumed  to  have  been  within  the  intention  of  the 
parties,  snch  intrepretation  must  be  abandoned,  and  that  adopted 
which  will  be  more  consistent  with  reason  and  probability."  May 
Ins.  182.  The  contract  in  such  cases  will  be  construed  liberally  in 
favor  of  the  object  to  be  accomplished. 

In  his  physical  examination  by  the  medical  examiner,  made  a  part 
of  the  application,  the  insured  was  interrogated  and  replied  as  follows : 

4.  "  Have  you  been  subject  to,  or  had  any  of  the  following  disorders 
or  diseases : "  *'  Open  sores,  lumps  or  swelling  of  any  kind  ? "  A. 
"Notiiing  of  that  kind  to  my  knowledge." 

9.  "Have  you  ever  had  any  malformation,  illness  or  injury,  or 
undergone  any  surgical  operation  ? "     A.  "  No." 

These  questions,  it  must  be  admitted,  are  in  the  most  general  terms, 
and  if  they  are  to  be  so  read  and  understood,  they  are  not  only  unreas- 
onable, but  absurd.  A  slight  cutting  of  the  finger  with  a  penknife 
may  for  a  time  produce  both  an  open  sore  and  a  swelling ;  the  mere 
indisposition  arising  from  cold  is  an  illness ;  the  stubbing  of  a  toe  is  an 
injury,  and  the  most  trivial  operations  with  hand  or  knife  may  be  said 
to  be  surgical.  It  would  bo  impossible  for  a  person  of  mature  years 
to  remember,  and  absurd  for  the  association  to  inquire  as  to  the  com- 
mon and  trivial  ailments  or  injuries  he  may  have  suffered  from  his 
earliest  childhood,  and  it  is  unreasonable  to  suppose  that  those  were  in 
contemplation  of  the  parties. 

The  form  of  the  fourth  question  indicates,  however,  that  the  open 
sore  or  swelling  intended  is  such  as  results  from  "  disease  or  disorder," 
that  is  to  say,  such  as  result  by  defective  action  from  some  functional 
dei-angcment,  and  not  from  wounds  or  accidental  injuries,  and  the 
court  was  right,  we  think,  in  saying  that  they  were  to  some  extent  per- 
manent or  continuous,  connected   or  recurrent.      So,  the  illness  or 
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injury  referred  to  must  be  of  such  nature  and  importance  as  would 
reasonably  fall  within  the  line  of  inquiry  proper  to  be  pursued  in  such 
cases.  We  do  not  say  that  the  illness  or  injury  must  be  such  as  would 
be  material  to  the  risk,  but  such  as  in  the  judgment  of  the  jury  was 
reasonably  in  contemplation  of  the  parties,  in  view  of  the  nature  of 
the  matter  under  consideration.  If  the  line  of  distinction  is  obscure 
and  difficult  to  draw,  the  fault  is  with  the  association  for  making  it  so. 
We  do  not  believe  that  the  assured  was  expected  or  required  to 
remember  and  to  recite  in  his  application  all  of  the  trivial  ailments  of 
his  life. 

Whether  the  injury  received  by  Anthony  Gillespie  at  Cold  Harbor 
from  the  bursting  of  a  shell  was  of  such  a  trifling  and  unimportant 
nature  as  made  it  unworthy  of  mention,  or  was  such  an  injury  or  open 
sore  as  could  not  have  been  contemplated  in  the  examination,  was, 
ttnder  all  the  evidence  in  the  cause,  a  question  for  the  determination  of 
the  jury,  and  we  think  that  question  was,  under  the  charge  of  the  court, 
very  fairly  submitted. 

The  judgment  is  affirmed. 

Gbben,  J.,  dissents. 


Leinbaoh  v.  Kaufman. 
October  5,  1885. 

Landlokd  and  Tenant  —  Act  op  April  3,  1830  —  Jurisdiction. 

In  a  proceeding  by  a  landlord  against  a  tenant  to  obtain  possession  of  certain 
demised  premises  for  the  non-payment  of  rent,  under  the  act  of  April  3,  1830 
—  P.  L.  187  —  the  complaint  is  the  basis  of  the  proceeding,  and  must  set  forth  aU 
facts  necessary  to  give  jurisdiction  to  the  justice. 

It  has  been  held  that  said  act  does  not  authorize  proceedings  against  a  tenant 

for  life,  or  against  a  ground  tenant  in  fee.     It  follows,  therefore,  that  a  complaint 

which  contains  no  averment  as  to  when  the  term  commenced  or  when  it  will  end, 

and  does  not  indicate  whether  it  is  for  life,  for  years  or  at  will,  is  radicaUy 

defective. 

t 

Error  to  common  pleas  of  Berks  county. 

Proceeding  by  David  K.  Kaufman  against  Elias  Leinbach,  under 
the  act  of  April  3,  1830,  to  obtain  possession  of  premises  demised  by 
the  former  to  the  latter,  by  reason  of  the  non-payment  of  rent. 

J?.  T.  Sheared  and  JI.  Willis  Bland^  for.  plaintiff  in  error.  Israd 
C.  Becker^  for  defendant  in  error. 

Mercub,  Ch.  J.  This  was  a  proceeding  by  a  landlord  against  his 
tenant,  under  the  act  of  April  3,  1830,  to  obtain  possession  of  the 
demised  premises  by  reason  of  the  non-payment  of  rent. 

When  a  summary  proceeding  given  by  statute,  in  derogation  of  the 

common  law,  is  commenced,  tne  facts  necessary  to  give  jurisdiction 

must  appear  on  the  face  of  the  record.     Oavvp  v.    WoocLy  10  Watts, 

118;  Gra/ver  v.  Fehr,  89  Penn  St.  460;  Murdy  v.  MoCutcheon.  95 

.id.  436. 

This  act  of  1830,  and  the  proceedings  thereunder,  have  been  several 
times  considered  by  this  conrt.  It  is  held  that  the  act  does  not  authorize 
proceedings  against  a  tenant  for  life  nor  against  a  ground  tenant  in  fee. 
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It  is  restricted  to  a  demise  for  years  or  at  will.  As  the  complaint  is 
the  basis  of  the  proceeding  it  must  set  forth  all  the  facts  necessary  to 
give  jurisdiction  to  the  justice.  McDermott  v.  Mclhvain^  75  Penn. 
St.  341 ;   Trimhath  v.  Patterson,  76  id.  277. 

An  examination  of  the  complaint,  in  the  case  before  us,  shows  that 
it  does  not  contain  any  averment  as  to  when  the  term  commenced  nor 
when  it  is  to  end.  Nothing  therein  indicates  whether  it  be  for  life,  or 
for  years,  or  at  wiU.  It  is,  therefore,  radically  defective.  It  wholly 
fails  to  set  forth  facts  necessary  to  give  jurisdiction  to  the  justice  of 
the  peace,  and  tlie  learned  judge  erred  in  not  reversing  the  proceedings. 

Judgment  reversed  and  the  proceedings  of  the  justice  are  set  aside 
at  the  costs  of  the  complainant,  the  defendant  iu  error. 


American  Life  Insurance  Company  v.  MoAden. 

October  5,  1885. 

Insttrakce  —  Life  Policy  —  Rescission  by  the  CJompany  —  Assumpsit  on  the 
Rescibsion  to  Recovek  Premiums — Evtdencb  —  Interest. 

A  policy  of  insurance  was  issued  by  a  company  to  A.  on  the  Ufe  of  her  husband. 
Bhe  paid  the  premiums  on  the  same  in  quarterly  payments  for  ten  years,  when 
the  company  refused  to  receive  a  certain  premium  and  declared  the  policy  void, 
on  the  ground  that  said  premium  was  not  tendered  for  several  days  after  the  time 
stipulated  in  the  policy,  and  that  the  latter  had,  therefore,  become  forfeit  to  the 
company.  Upon  the  company's  refusal  to  return  her  premiums  A.  brought 
assumpiit  agamst  them,  on  the  rescission  of  the  policy,  to  recover  premiums  paid 
on  a  count  for  money  had  and  received.  At  the  trial  A.  offered  to  read  the  policy 
in  evidence,  but  the  court  excluded  it,  upon  objection  by  defendants  that  it 
was  an  instrument  under  seal  and  the  action  was  (MSummiL  A  verdict  was 
rendered  for  the  plaintiff  and  judgment  entered  thereon.  \\Tiereupon  the  com- 
pany took  a  writ  of  error.     Ildd,  that  the  judgment  should  be  affirmed. 

Assumpsit  for  money  had  and  received  was  the  proper  form  of  action. 

The  action  was  not  on  the  policy,  but  was  in  direct  disaffirmance  thereof.  It 
was  error,  therefore,  to  refuse  to  admit  it  in  evidence  ;  but  this  having  been  done 
at  the  instance  of  the  defendants,  they  could  not  complain. 

If  the  policy  contained  a  clause  according  to  which,  by  reason  of  the  non-pay- 
ment of  the  premium  on  or  before  the  day  it  was  tendered,  the  policy  became 
forfeited,  A.  could  not  recover.  But  this  was  not  shown,  and  the  proof  of  it 
depended,  in  the  first  instance  at  least,  on  the  proper  construction  of  the  policy, 
which  the  defendants  would  neither  offer  in  evidence  themselves  nor  allow  the 
plaintiff  to  offer.  As  the  cause  was  presented  to  the  court,  therefore,  defendants 
declared  the  policy  void  without  any  warrant,  and  having  received  A.'s  money 
nnder  such  circumstances  a^d  refused  to  return  it  on  demand,  she  was  entitled 
to  recover  it  in  her  action  of  assumpsit. 

It  was  immaterial  that  the  payment  of  the  premiums  was  voluntary,  upon  a 
valid  obligation  of  A.'s.  The  action  was  not  founded  on  fraud  or  failure  of  the 
original  contract,  but  on  a  rescission  of  it,  by  the  defendants'  refusal  to  perform. 

There  was  no  error  in  aUowing  interest  from  the  date  of  A.'s  demana  for  the 
return  of  her  premiums. 

Error  to  common  pleas  No.  3  of  Philadelphia  county. 

Assurnpsit  by  Ruius  T.  McAden  and  Mary  F.  McAden,  in  the  right 
of  said  Mary  F.  McAden,  a^inst  the  American  Life  Insurance  Com- 
pany, upon  a  rescission  of  a  policy  of  insurance  to  recover  the 
premiums  paid.     The  opinion  states  the  facts. 

Henry  Hazdhursty  for  plaintiff  in  error.  George  U.  EarU,  Jr.j 
Lermn  Barringer  and  Rienard  P.  White,  for  defendants  in  error. 
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Clabk,  J.  The  evidence  shows  that  in  May,  1869,  a  policy  of  life 
insurance  was  issued  by  the  defendant,  the  American  Life  Insurance 
Company,  to  the  plaintiff,  Mary  F.  McAden,  in  the  sum  of  $20,000, 
upon  the*Iife  of  her  husband,  Rufus  Y.  McAden,  of  Charlotte,  North 
Carolina ;  that  the  plaintiff  paid  premiums  on  this  policy  in  quarterly 
payments  of  $104.14  each,  from  its  date  until  in  August,  1879,  when 
the  company  refused  to  accept  the  premium  then  tendered,  declaring 
that  the  policy  by  its  terms  had  become  forfeit  to  the  company,  the 
premium  mentioned  not  having  been  paid  or  tendered  within  the  time 
stipulated,  but  one  or  two  days  later.  This  aotion  of  assumpsit  was 
thereupon  brought,  not  upon  the  contract  contained  in  the  policy,  but 
as  upon  a  rescission  of  it  to  recover  the  premiums  paid,  upon  a  count 
for  money  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiff. 

The  policy  was  produced  at  the  trial, and  the  plaintiffs  offered  to  read 
it  in  evidence,  but  upon  the  objectron  of  the  defendants'  counsel  that 
it  was  an  instrument  under  seal  and  the  action  ass^tmpsit^  the  court 
excluded  it.  This  ruling  of  the  court  was,  we  think,  erroneous,  but  the 
defendant  cannot  complain,  as  it  was  made  at  his  instance.  The 
action,  it  is  plain,  is  not  founded  on  the  policy,  for  if  the  policy  be  in 
force,  there  can  in  the  nature  of  the  case  be  no  recovery  upon  the 
count  for  money  had  and  received.  The  suit  is  in  direct  disaffirmance 
of  the  contract  and  cannot,  therefore,  be  said  to  be  founded  upon  it. 

Assumpsit,  for  money  had  and  received,  is  frequently  brought 
to  recover  back  a  deposit,  or  money  paid  upon  an  agreement  which  the 
defendant  omits  or  refuses  to  perform ;  and  on  a  single  count  in  the 
common  form,  various  sums  received  at  different  times  may  be  re- 
-^overed,  1  Chitty  PI.  353,  356.  When,  for  example,  a  person  pur- 
chases land  and  pays  part  of  the  purchase-money,  and  the  seller  does 
not  and  will  not  complete  the  engagement  so  that  the  contract  is 
totally  unexecuted,  he,  the  purchaser,  may  either  affirm  the  agreement 
by  bringing  an  action  for  non-performance  of  it,  or  he  mav  elect  to 
disaffirm  it,  ab  initio,  and  bring  an  action  for  money  liad  and  received 
to  his  use .  Sugden  on  Vendors.  •  Or,  where  two  persons  enter  into  a 
contract  for  service,  and  after  pai't  performance  by  one  the  other 
denies  its  existence,  and  gives  notice  of  his  intention  to  disregard  it, 
the  party  not  in  default  may  at  his  option  perform  fully  and  enforce 
the  contract,  or  consider  it  at  an  end  and  recover  for  part  performance, 
upon  quantum  meruit.    Moorhead  v.  Fry,  24  Penn.  St.  37. 

In  Feay  v.  Decamp,  15  Serg.  &  Kawle,  227,  there  was  an  agreement 
under  seal  for  the  sale  of  land,  with  possession  delivered  and  a  large  part 
of  the  money  paid,  but  not  to  the  extent  the  contract  required ;  the 
owner  resumed  the  possession  and  declared  the  contract  at  an  end ; 
held,  to  be  a  disaffirmance,  and  that  the  vendee,  mi^ht  in  an  action  of 
assumpsit,  recover  back  the  money  paid  on  account  for  money  had  and 
receieved.  The  doctrine  as  to  the  distinction  to  be  drawn  between  a 
suit  on  the  contract  and  a  suit  grounded  upon  a  rescission  of  it  is  thus 

Slamly  stated  in  Smethurst  v.  Woolston,  5  W.  &  S.  109  :     "  But  this' 
istinction  which  pervades  all  the  authorities  governs  the  whole  case ; 
for  the  purchaser  may  declare  specially  for  the  breach  of  the  contract, 
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or  simply  for  money  had  and  received  to  recover  back  the  deposit,  if 
any  be  made,  or  the  purchase-money,  if  it  be  paid ;  or  he  may  join 
both  causes  of  action  in  the  same  declaration.  And  when  this  is  done, 
it  is  granted  that,  under  the  money  count,  the  money  advanced  may  be 
recovered  back  ;  or  where  a  specific  article  has  been  given  in  satisfac- 
tion, the  purchaser  may, when  default  is  made,  elect  to  consider  the  con- 
tract at  an  end  and  recover  the  article  itself,  or  its  value,  from  the 
vendor.  But,  on  the  other  hand,  where  the  purchaser  declares  specially 
for  breach  of  the  contract,  and  thereby  affirms  it,  the  only  rule  of 
damages  is  the  value  of  the  article  at  or  about  the  time  it  is  to  be 
delivered. '^ 

The  same  principle  is  applied  in  Wilkinson  v.  Ferree^  24  Penn.  St. 
190,  and  Muller  v.  Phillips,  31  id.  218. 

In  all  such  cases,  the  contract,  although  under  seal,  is  rightly  received 
in  evidence,  to  exhibit  the  transaction  as  it  previously  existed,  to  deter- 
mine the  resulting  rights  of  the  jfarties,  and  in  some  cases,  perhaps,  to 
aid  in  the  assessment  of  the  damages  Mehaffy  v.  Sha/re,  2  P.  oSf  W. 
361 ;  Carrier  v.  DUworth,  59  Penn.  St.  406. 

If,  however,  the  contract  has  been  in  part  performed,  the  plaintiff 
having  received  some  substantial  benefit  therefrom,  and  if,  upon  a  ver- 
dict in  his  favor,  the  parties  cannot  be  placed  in  statu  quo,  the  count  for 
money  had  and  received,  in  general,  is  not  maintainable.  Chitty  PI. 
355.  The  plaintiff  must  show  that  he  has  equity  and  good  conscience 
on  his  side,  or  he  cannot  recover. 

In  the  case  at  bar,  the  rights  of  the  parties,  under  the  contract  of  in- 
surance, had  attached,  but  the  plaintins  had  never  received  any  actual 
benefit  from  it.  They  may,  in  some  sense  perhaps,  be  said  to  have 
enjoyed  the  protection  which  the  policy  afforded  in  the  event  of  the 
husband's  death,  but  as  that  event  did  not  occur,  the  policy  had  as  yet 
been  of  no  appreciable  actual  advantage  to  the  plaintiff,  and  no  real 
disadvantage  to  the  defendant.  The  parties,  for  any  thing  that  appears 
upon  the  plaintiff's  recovery,  are  placed  precisely  in  the  same  situation 
they  were  in  before  the  contract  was  made ;  for,  although  the  company 
carried  the  risk,  and  the  plaintiff,  Mary  F.  McAden,  at  all  times  during 
the  continuance  of  the  contract,  upon  the  happening  of  the  event  pro- 
vided against,  was  entitled  to  the  indemnity  it  secured,  yet  the  company 
has  paid  nothing  and  the  plaintiffs  have  received  nothiuff.  As  in  the 
case  of  any  other  contract  tne  parties  were  each  entitled,  during  its  con- 
tinuance, according  to  its  terms. 

The  policy,  when  made,  was  admittedly  valid ;  the  premiums  which 
were  paid  were  voluntarily  paid  upon  that  policy ;  the  risk  had  been 
running  for  ten  years ;  the  obligations  of  the  contract  were  long  since 
in  force,  on  both  sides,  and  it  is  clear  that  the  plaintiffs  could  not  on 
their  own  mere  motion  rescind  it,  so  as  to  recover  back  the  preminms 
paid;  but  if  after  receiving  these  several  premiums  the  company, 
without  right,  refuse  to  receive  further  premiums  as  they  mature, 
deny  their  obligation,  and  declare  the  contract  at  an  end,  the  plain- 
tiff, we  think,  may  take  the  defendants  at  their  word,  treat  the  con- 
tract as  rescinded,  and  recover  back  the  premiums  paid,  as  so  much 
money   had   and  received   for   their   use.     Rescission   or  avoidance, 
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properly  so-called,  annihilates  the  contract,  and  puts  the  parties  in  the 
same  position  as  if  it  had  never  existed ;  and  notice  that  a  party  will 
not  perform  his  contract  has  the  same  effect  as  a  breach.  Ballou  v. 
BUlingSy  136  Mass.  809.  It  is  of  no  consequence  that  the  payment  of 
the  premiums  was  voluntary,  upon  a  valid  obligation  of  the  plaintiff  to 
disch^ge  a  debt  which  the  plaintiff  owed,  and  which  the  defendant  had 
a  right  to  receive;  the  action  is  not  founded  in  any  fraud  or  failure  in 
the  original  contract,  but  on  a  rescission  of  it  through  the  subsequent 
refusal  of  the  defendant  to  perform  it. 

It  is  clearly  shown,  indeed  it  is  admitted,  that  the  premium  due  in 
August,  1869,  was  tendered  to  the  company,  and  was  refused  upon  the 
ground  tjiat  the  company  was  not  then  bound  to  receive  it,  and  that 
9ie  policy,  according  to  some  alleged  express  stipulation  it  contained, 
respecting  the  payment  of  the  premiums,  was  forfeited  and  void.  The 
president  of  the  company  denied  all  liability  on  the  policy,  and  declared 
the  contract  at  an  end.  If  the  reasons  assigned  by  the  president  were 
v&lid  and  true,  the  refusal  to  receive  the  premium  was  right ;  if  the 
contract  was  in  fact  forfeited  and  void,  there  was  no  contract  remaining 
to  rescind,  and  if  there  was  no  rescission  there  could  be  no  recovery  for 
money  had  and  received.  But  there  was  no  proof  whatever  of  a  for- 
feiture of  the  policy ;  it  was  alleged  that  the  contract  contained  a  clause, 
according  to  which,  by  reason  of  the  non-payment  of  the  premium  due 
in  August,  1879,  on  or  before  the  exact  day  designated  for  payment 
thereof,  a  forfeiture  ensued  ;  whether  this  was  so  or  not  depended,  in 
the  first  instance  at  least,  upon  the  proper  reading  and  construction 
of  the  policy  itself,  which  the  defendant  would  not  allow  the  plaintiffs 
to  offer  in  evidence,  nor  would  they  offer  it  themselves. 

The  policy  is,  therefore,  not  before  us;  we  do  not  know  what  it  pro- 
vides ;  if  it  contains  any  such  clause,  it  should  have  been  given  in  evi- 
dence. As  the  case  is  now  presented  to  us,  the  company  would  appear 
to  have  declared  the  lapse  oiF  the  policy,  without  any  warrant  whatever, 
and  without  cause,  and  if  the  defendants  received  the  plaintiff's  money, 
and  under  such  circumstances,  upon  demand,  refused  to  return  it,  we 
think  it  may  be  recovered  back  m  an  action  of  assumpsit.  May  Ins. 
429 ;  Siepa  v.  International  Ins.  Co,y  84  Penn.  St.  47. 

The  case  of  McKee  v.  Phcenix  Insurance  Co.^  28  Mo.  383,  is,  in  all 
respects,  similar  in  principle  to  the  case  under  consideration  ;  there,  a 
wife  insured  the  life  of  her  husband,  and  after  making  several  pay- 
ments obtained  a  divorce ;  other  payments  were  afterward  macfe, 
when  the  insurer  refused  to  receive  a  semi-annual  installment,  tendered 
when  due ;  in  an  action  for  money  had  and  received,  it  was  held,  that 
the  decree  of  divorce  did  not  authorize  a  forfeiture  of  the  policy,  and 
tliat  "  if  the  defendant  wrongfully  determined  the  contract,  by  refusing 
to  receive  a  premium  when  it  was  due,  then  the  plaintiff  had  a  right  to 
treat  the  policy  as  at  an  end  and  to  recover  all  the  money  she  had  paid 
under  it." 

In  some  cases  perhaps  the  defendant  ought  to  refund  the  principal 
merely  ;  and  in  others  ne  ought  ex  osquo  etoono  to  refund  the  principal 
with  interest;  each  case  depends  upon  the  justice  and  equity  arising 
out  of  its  peculiar  circumstances.     In  this  case,  however,  interest   was 


Digitized  by 


Google 


624  The  Eastern  Repobtbb.  [Penn.  228. 

allowed  for  the  date  of  the  demand  only,  and  certainly  the  defendant 
cannot  complain  of  that. 

The  judgment  is  affirmed. 

Tkunkey,  J.,  dissents* 


Fell  v.  Bennett. 

October  5,  1885. 

Tenants  in  Common  —  Trespass  on  the  Case  for  Flooding  their  Land— 
FouMEH  Recovery  by  one  Tenant  —  E\'idence  —  Pleading. 

A.  and  B.  brought  an  action  of  trespass  on  tbe  case  against  C.  to  recover 
damages  occasioned  by  tbe  flooding  of  tbeir  land  in  consequence  of  tbe  backing 
up  of  tbe  waters  of  a  certain  creek  bj  a  dam  erected  and  maintained  tbereoir  by 
C.  A.  and  B.  beld  tbe  laud  as  tenants  in  common,  A.  boldinff  tbree-fourtbs 
and  B.  one- fourth  tbej*eof.  Plaintiff's  narr.  laid  tbe  origin  of  tne  nuisance  in 
1874,  but  with  tbe  allegation,  also,  tbat  tbe  ori^nal  act  was  repeated  from  time 
to  time,  down  to  tbe  beginning  of  tbis  action.  .  In  1877,  A.,  in  bis  own  right,  had 
brought  a  similar  action  for  tbe  same  cause  and  against  the  same  defendant, 
which  resulted  in  a  verdict  and  judgment  in  his  favor.  Plaintiffs  offered  this 
record  in  evidence  on  the  trial  of  the  present  suit  Tbe  court  admitted  it,  but 
refused  to  admit  any  evidence  tending  to  show  the  trespass  of  C.  in  flooding  the 
pUintiff's  lands,  on  the  ground  tbat  tbe  record  of  the  former  action  showed 
the  recovery  by  one  plaintiff  for  the  same  grievance  up  to  September,  1878,  and 
as  there  was  no  proof  of  any  recovery  by  tbe  other  plaintiff,  the  court  would  not 
know  bow  to  divide  and  assess  the  damages,  in  absence  of  any  averment  on  the 
face  of  the  narr.  as  to  time.  Plaintiffs  offered  to  withdraw  tbe  record,  which 
the  court  refused.  They  then  proposed  to  limit  the  proof  of  damages  to  the 
period  between  the  bringing  of  tbe  first  action  and  the  beginning  of  the  last, 
which  tbe  court  also  refused  to  allow,  and  directed  a  verdict  for  de^ndant. 

Heldy  that  plaintiffs'  proof  should  have  been  admitted.  The  allegation  in  the 
narr.  that  tbe  original  act  was  repeated  from  time  to  time,  down  to  tbe  begin- 
ning of  the  suit,  was  equivalent  to  a  continuando^  and  under  it  plaintiffs  were 
entitled  to  recover  for  tbe  injuries  resulting  from  the  defendant's  trespass  which 
were  not  embraced  in  tbe  previous  suit.  As  to  what  was  declared  for  beyond 
tbis,  the  former  recovery  could  be  interposed  as  a  bar. 

Heldy  further y  tbat  as  a  trespass  against  a  joint  possession  cannot  be  treated  as 
several,  B.  should  have  been  joined  in  tbe  former  suit.  Yet  as  the  defendant 
did  not  then  plead  this  fact  in  abatement,  tbat  judgment  must  now  be  taken  as 
conclusive  as  to  both  A.  and  B. ,  that  tbe  dam  was,  at  that  time,  a  nuisance. 

Error  to  common  pleas  of  Lancaster  county. 

Trespass  on  the  case  by  Charles  Fell  and  Eachel  Fell  against  Edwin 
Bennett  and  others,  to  recover  for  damages  suffered  by  plaintiffs  in  con- 
sequence of  the  backing  up  of  the  waters  of  Octararo  creek  on  their 
land,  occasioned  by  the  erecting  and  maintaining  of  a  dam  in  said  creek 
by  the  defendants. 

The  opinion  states  the  facts. 

H.  M,  North  and  Hiigh  R.  Fvlton^  for  plaintiffs  in  error.  8.  H. 
lleynolds  and  FT.  M! Franldin^  for  defendants  in  error. 

Gordon,  J.  This  was  an  action  on  the  case  brought  by  Charles  Fell 
and  his  mother,  Rachel  Fell,  who  were  plaintiffs  below,  to  recover 
damages  by  them  suffered  in  consequence  of  the  backing  of  the  waters 
of  Octoraro  creek,  upon  their  lands  by  a  dam  erected  and  maintained  in 
the  said  creek  by  the  defendants. 

The  plaintiffs  held  the  lands  thus  flooded  as  tenants  in  common ;  the 
on6,  Charles  Fell,  owning  three-quarters  thereof,  and  the  other  one- 
fourth.     In  the  year  1877,  the  said  Charles  Fell,  in  his  own  right, 
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bronghta  similar  action  for  the  same  canseand  against  the  same  defend- 
ants, which,  on  the  6th  of  October,  1880,resultea  in  a  verdict  and  judg- 
ment in  his  favor  in  the  sum  of  $16.  The  plaintifE  ofEered  this  record 
in  evidence  on  the  trial  of  the  present  action ;  it  was  received,  but  with 
an  effect  wholly  unanticipated  by  those  offering  it.  The  court,  in 
admitting  it,  accompanied  the  admission  with  the  following  remarks: 
"  I  see  no  difficulty  about  admitting  the  evidence  for  what  it  is  worth, 
but  we  do  not  think,  under  the  pleadings,  it  will  help  the  plaintiffs  any ; 
but  we  will  have  to  admit  it  to  see  whether,  under  the  narr.  we  can 
try  this  case.  It  is  only  this  record  that  permits  us  to  know  that  one  of 
the  parties,  one  of  the  plaintiffs,  has  already  recovered  damages  up  to  a 
certain  time — up  to  September  3,1878.  Now,  stopping  with  that  time, 
this  record  gives  the  court  record  information  that  one  of  the  plaintiffs 
recovered  damages,  before  for  the  same  grievance  that  they  have  laid  in 
their  narr.  and  it  shows  that  the  other  plaintiff  has  never  recovered  ; 
at  least,  there  is  an  absence  of  proof  of  that  kind.  We  cannot  permit  you 
to  give  any  testimony  as  the  record  stands,  because  we  would  not  know 
how  to  divide  and  assess  the  damages ;  one  party  going  back  to  1874, 
and  the  other  partv  to  1877  or  1878,  and  without  any  explanation  or 
averment  on  me  Jace  of  the  narr.  as  to  time."  To  this  opinion  the 
court  adhered  throughout  the  trial,  and  ruled  out  every  offer  of  evidence 
tending  to  show  the  trespass  of  the  defendants  in  flooding  the  lands  of 
the  plaintiffs.  An  effort  was  then  made  to  withdraw  this  record,  but  this 
was  refused.  Finally,  a  proposition  was  made  to  limit  the  proof  of 
damages  to  the  period  between  the  bringing  of  the  first  action  and  the 
commencement  of  the  last,  but  to  no  purpose ;  the  court  holding  that 
nothing  of  the  kind  could  be  done  as  the  pleadings  then  stood.  The 
result  was,  a  peremptory  direction  to  the  jurv  to  find  for  the  defendants. 
We  cannot  approve  of  these  rulings  or  of  this  instruction.  The  declaration 
is  unexceptionable  so  far  as  we  can  perceive.  It  is  true  that  the  origin 
of  the  nuisance  is  laid  in  1874,  a  time  prior  to  the  bringing  of  the  first 
suit,  but  as  it  is  laid  with  a  continiuinao^  or  what  is  now  deemed  equiva- 
lent to  it,  the  allegation^  that  the  original  act  was  repeated  from  time  to 
time,  down  to  the  commencement  or  the  present  action,  we  cannot  see 
how  the  fact  above  stated  could  prevent  a  recovery  for  injuries  resulting 
from  a  continuance  of  the  primary  erection,  and  which  could  not  have 
been  embraced  in  the  previous  suit.  "  Everv  continuation  ofca  nuisance 
makes  a  fresh  one."  1  Chit.  Plead.  66,  and  for  this  a  recovery  may  be 
had.  It  follows  that  for  every  day's  maintenance,  by  the  defendants, 
of  the  obstruction  which  flooded  the  plaintiffs'  land  after  the  first 
recovery,  a  new  action  might  have  been  brought,  and  it  would  have 
been  sufficient  that  the  narr.  covered  any  one,  or  all  of  such  causes 
of  action. 

What  was  declared  for  beyond  this,  amounted  to  nothing,  since  as  to 
it  the  former  recovery  could  be  interposed  as  a  bar. 

It  is  thus  manifest  that  the  pleadings  present  no  obstacle  to  the  plain- 
tiffs' I'ecovery,  and  as  a  result  we  must  hold  that  their  proofs  should  have 
been  admitted.  It  is  true,  that  in  the  former  action  the  suit  was  in 
the  name  of  but  one  of  the  tenants  in  common,  and  of  this,  perhaps, 
the  defendants  might  have  taken  ad^vantage  by  a  plea  in  abatement, 
Vol.  n.— 79 
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but  having  failed  to  take  advanta^  of  this  defect  at  the  proper  time 
they  cannot  now  impeach  the  judgment  Chitty  says,  "rleading,  1, 
65,  that  tenants  in  common,  must  in  general,  sever  in  real  actions,  but 
that  in  personal  actions  as  for  trespass  or  nuisance  to  their  lands,  they 
may  join  because  though  their  estates  are  several,  yet  as  the  damages 
survive  to  all  it  would  be  unreasonable  when  the  damages  are  thus 
entire  to  bring  several  actions  for  a  single  trespass.  We  conclude, 
therefore,  that  whilst  Rachel  Fell  should  have  been  joined  with 
Charles  in  the  former  action,  yet  as  the  defendants  opposed  no  objec- 
tion to  this  omission,  the  judgment  must  be  taken  as  conclusive  proof 
that  the  dam  was  at  that  time  a  nuisance.  Of  this,  as  between  Charles 
Fell  and  the  defendants,  there  can  be  no  doubt.  KUheffer  v.  Herr^ 
17  S.  &  R.  320.  And  as  we  cannot  understand  how  a  trespass  against 
a  joint  possession  can,  under  any  circumstances,  be  treated  as  several, 
we  must  take  it  that  when  Charles  recovered,  his  recovery  was  as  well 
for  his  mother  as  for  himself,  and  that  it  was,  therefore,  conclusive  on 
all  parties  and  should  have  been  so  treated  in  the  court  below.  It 
follows  that  the  plaintiflEs'  offers  of  evidence,  including  the  record  of 
the  former  suit,  ought  to  have  been  admitted. 

The  judgment  oi  the  court  below  is  now  reversed  and  a  new  venire 
orderea. 


Mason  v.  Rogers. 

October,  5,  1885. 

Personal  Covenant  with  Respect  to  Land  but  not  Running  with  It  —  Efpbct 
op  the  Sale  op  the  Land. 

A.  bought  of  B.  certain  lands  subject  to  the  life  estate  of  G.  The  considera- 
tion was  fixed  on  a  val nation  of  the  entire  property  when  the  life  estate  should 
determine.  In  the  mean  time  A.  was  not  to  have  possession  and  was  not  to  pay 
interest  on  the  purchase-money.  He  was  to  make  a  first  payment  of  $200  and 
to  pay  the  rest  of  the  purchase-money  in  three  annual  installments  thereafter. 
If  by  the  death  of  C,  he  came  into  possession  before  the  payments  becaaie  due 
he  was  to  pay  interest  for  such  time  on  the  whole  sum  unpaid.  If,  however, 
the  payment  should  be  made  before  he  came  into  possession,  then  he  was  to  be 
aUowed  interest  on  all  sums  so  paid  from  the  time  oX  payment  until  he  should 
be  entitled  to  possession.  C.  was  still  living  when  this  action  was  brought.  A. 
gave  his  notes  for  the  purchase-money,  and  B.  disposed  of  them  before 
maturity.  A.,  in  some  way  not  explained,  got  possession  of  part  of  the  property, 
and  paid  some  of  his  notes  and  interest  on  others  to  the  holder  thereof. 
After  paying  A.  interest  on  installments  of  purchase-money  which  he  had 
paid,  B.  refused  to  pay  further,  on  the  ffround  the  land  had  been  sold  oo 
judgments  against  A.  It  was  in  evidence  that  the  part  of  the  purchase-money 
not  paid  by  A.  before  the  sheriffs  sale  was  paid  out  of  the  proceeds  of  that  sale. 
In  an  action  of  covenant  by  A.  against  B.  for  the  payment  of  interest,  under  the 
agreement,  the  court  held  that  B.  was  not  liable  to  pay  A.  for  any  interest  accru- 
ing after  the  sheriff's  sale,  on  the  ground  that  the  purchaser  at  that  sale 
acquired  all  A.*s  rights  under  his  contract  with  B.,  and  that  to  hold  otherwise 
would  be  to  allow  A,  an  annual  sum  out  of  the  land  during  C.'s  Ufe,  while  in 
ffust  he  had  no  title  to  the  land.  The  court  accordingly  ordered  a  compulsory 
nonsuit.  Held  to  be  error.  It  was  a  mistake  to  tre4t  the  interest  as  rent  or 
money  issuing  out  of  the  land.  The  agreement  between  A.  and  B.  was  a  personal 
contract  which  did  not  run  with  the  land,  and  the  purchaser  at  the  sherift  s  sale 
took  only  A.'s  interest  in  the  land. 

Error  to  common  pleas  of  Bradford  connty. 

Covenant  by  John  G.  Mason  against  James  A.  Rogers,  to  recover 
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for  the  failure  of  the  defendant  to  pay  certain  interest  to  plaintifib 
according  to  the  terms  of  an  agreement  ander  seal  between  them  for 
the  purchase  of  land  subject  to  a  life  estate.  The  opinion  states  the 
facts. 

M.  a  Elsbree,  H.  iT.  WMiama,  L.  EUhree  and  E,  J.  Angle,  for 
plaintiff  in  error.  Skavo  cfe  Leohrist  and  Rockwell  dk  MoOolCom,  for 
defendant  in  error. 

MEEtocTB,  Ch.  J.  Mason  bonght  of  Rogers  certain  lands  subject  to 
the  life  estate  of  Mrs.  Roswell  R.  Rogers.  The  consideration  to  be 
paid  was  fixed  on  a  valuation  of  the  entire  property  when  this  life 
estate  should  terminate,  an  event  which  the  parties  thought  would  not 
be  long  delayed.  In  the  mean  time  the  purcnaser  was  not  to  have  anv 
possession  and  was  not  to  pay  interest  on  the  purchaso-money,  whicn 
was  $2,500.  He  was  to  make  the  first  payment  of  $200  in  October 
following  and  the  residue  of  the  Durchase-money  in  three  annual  install- 
ments thereafter.  If,  by  the  aeath  of  Mrs.  Rogers,  he  came  into 
possession  before  the  payments  became  due,  he  was  to  pay  interest 
from  such  time  on  the  whole  sum  unpaid.  If,  however,  the  payments 
should  be  made  before  he  came'  into  possession,  then  he  was  to  be 
allowed  interest  on  all  sums  so  paid,  from  the  time  of  pavment  until  he 
should  be  entitled  to  the  possession. 

Mrs.  Rogers  is  still  living  and  the  purchaser  obtained  possession  ot 
only  a  small  portion  of  said  property,  under  what  arrangement  does  not 
distinctly  appear. 

It  appears  that  the  plaintiff  gave  his  notes  for  the  purchase-money, 
and  the  defendant  disposed  of  all  of  them  before  they  matured.  The 
plaintiff  paid  some  of  them  and  interest  on  the  others  to  the  holder 
thereof.  After  paying  to  plaintiff  some  of  the  interest  on  installments 
of  purchase-money  which  he  had  paid,  the  defendant  refused  to  pay 
further,  for  the  reason  that  the  land  had  been  sold  at  sheriff's  sale  on 

J'nd^nents  against  Mason.     The  learned  judge  thought  this  sale  was 
atal  to  the  plaintiff's  right  to  recover  and  directed  a  compulsory  non- 
suit, which  he  refused  to  take  off.     This  is  assigned  for  error. 

The  evidence  is  that  the  portion  of  the  purchase-money  not  paid  by 
the  plaintiff  before  the  sheriff's  sale  was  paid  out  of  the  proceeds  of 
that  sale.  Thus  it  has  all  been  paid,  either  directly  or  indirectly,  by 
the  plaintiff,  yet  the  time  has  not  yet  arrived  to  give  a  right  of  posses- 
sion to  either  the  plaintiff  or  to  the  purchaser  of  his  title. 

As  we  have  already  stated  the  agreement  expressly  provided  that  he 
should  be  entitled  to  interest  on  the  sums  he  might  pay  before  his 
right  of  possession  accrued.  It  is  a  mistake  to  treat  tnis  interest  money 
as  rent.  It  does  not  issue  out  of  the  land.  It  cannot  be  collected  by 
distress.  It  has  none  of  the  incidents  appertaining  to  rent  The 
learned  judge  was  also  mistaken  in  holding  that  the  sheriff's  sale  pre- 
vented a  recovery  by  the  plaintiff.  The  agreement  was  a  personal 
contract  between  the  parties  thereto.  It  did  not  run  with  the  land, 
nor  did  the  plaintiff's  claim  for  interest  paid,  become  a  lien  thereon. 
The  judgment  on  which  the  sale  was  made  was  a  lien  on  the  estate  or 
interest  oaly  which  Mason  held  in  the  land.     The  purchaser  at  sheriff's 
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sale  took  no  greater  interest  than  this.  The  sale  did  not  divest  the 
life  estate  of  Mrs.  Rogers.  It  gave  to  the  purchaser  no  right  of  po- 
session  daring  her  life.  It  did  not  transfer  to  him  any  personal  claim 
the  plaintiff  had  or  might  have  against  the  defendant.  The  purchaser 
bought  with  full  knowledge  or  means  of  knowledge  that  he  would  not 
have  a  right  to  possession  until  after  the  death  of  Mrs.  Rogers. 

The  plaintiffs  right  to  recover  interest  did  not  fall  by  a  sale  of  his 
interest  in  the  land.  It  terminates  only  when  a  right  of  possession 
accrues  to  him  or  to  the  successor  in  his  title,  and  the  learned  judge 
erred  in  holding  otherwise. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


Barclay  v.  Kebb. 
October  5,  1885. 

Pabtttion  —  Pabties  —  Form  op  Verdict  —  Amendment. 

A.  and  B.  were  tenants  in  common  of  a  certain  tract  of  land.  After  their  death 
the  i^presentatives,  devisees  and  heirs  of  A.  brought  an  action  of  partition  ag&inst 
those  bearing  the  same  relation  to  B.  B«th  plaintiffs  and  defendants  petitioned 
the  court  for  leave  to  hold  their  respective  purparts  together,  and  it  was  agreed 
that  the  partition  should  be  into  two  parts  only.  The  plaintifEs  made  the  admin- 
istrator d.  b.  n.  e.  t.  a.  of  A.,  and  also  the  widow  of  one  of  A.'s  sons,  as  widow, 
X>arties  plaintiff.  The  defendants  asked  the  court  to  charge  that  this  was  error, 
and,  therefore,  verdict  must  be  for  defendants.  This  the  court  refused,  and  ver 
diet  and  judgment  were  entered  for  plaintiffs. 

Held,  tiiat  the  question*  for  defendants  was  not  whether  plaintiffs  had  joined 
with  themselves  persons  who  had  no  interest  in  their  title;  but  whether  aU  who 
held  under  A.  were  included. 

Heldy  also,  that  the  widow  was  a  proper  partj,  under  the  act  of  April  29, 183^* 

A.'s  will  vested  his  real  estate  in  his  widow  and  chUdren,  and  gave  his  execa- 
tors  a  bare  power  to  sell,  which  thev  might  or  might  not  exercise.  Whether 
under  this  will  the  administrator  d.  o.  n.  c.  t.  a. ,  who  succeeded  the  executors, 
should  have  been  joined,  doubted,  but  not  decided. 

The  verdict  was  as  follows:  **  The  jury  find  for  plaintiffs  the  one  undivided 
one-half  part  of  the  lands  ....  in  severalty  .  .  .  and  for  defendants 
the  other  undivided  one-half  ...  to  be  held  by  them  in  the  same  manner." 
Judgment  was  entered  on  this  verdict.  Held,  that  while  this  verdict  involved  ft 
contradiction,  yet  the  irregularity  was  amendable,  under  the  act  of  1872,  and  it 
was  not  error  for  the  court  to  change  it,  on  motion. 

Error  to  common  pleas  of  Bedford  county. 

Partition  by  Edward  F.  Kerr,  administrator  d,  b.  n.  c.  t  a,  of 
Abraham  Kerns,  deceased,  Josephine  Kerns,  widow  of  McDonald  R. 
Kerns,  who  was  a  son  of  Abraham  Kerns,  and  others,  representatives, 
devisees  and  heirs  at  law  of  said  decedent,  against  William  Barclay  and 
others,  representatives,  heirs  and  legatees  of  Samuel  M.  Barclay, 
deceased,  to  divide  a  certain  tract  of  woodland. 

The  land  in  question  belonged  formerly  to  Abraham  Kerns  and 
Samuel  M.  Barclay,  the  ancestors  in  title  to  plaintiffs  and  defendants, 
as  tenants  in  common.  It  was  not  disputed  that  plaintiffs  repre- 
sented one-half  of  the  said  land,  and  the  defendants  the  other.  Both 
parties  presented  petitions  to  the  court  for  leave  to  hold  their  respect- 
ive purparts  together,  and  it  was  agreed  that  the  partition  shoald  be 
into  two  parts. 

Upon  the  trial  the  defendants  asked  the  court  to  charge  "  that  the 
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plaintiffs  havi^  joined  Edward  F.  Kerr,  administrator  d.  h.  n.  c.  t.  a, 
of  Abraham  Kerns,  deceased,  as  par^  plaintiflE  to  the  action,  and  also 
Josephine  Kerns,  widow  of  M.  K.  Kems,  as  a  party  plaintifE  and  as 
vMow^^  that  the  verdict  must  be  for  defendants.  This  the  court 
refused  on  the  ground  that  said  persons  were  proper  parties,  or  if  they 
were  not,  their  being  joined  by  consent  of  the  other  plaintiffs  could  not 
harm  the  defendants.  The  court  then  directed  a  verdict  for  the  plain- 
'  tiffs  as  to  one  undivided  one-half  of  the  lands,  and  for  the  defendants 
then  on  the  record  as  to  the  other  undivided  one-half. 

The  jury  found  "  for  the  plaintiffs  the  one  undivided  half  part  of  the 
lands  described  in  the  writ  and  "narr.  in  severalty  ....  and  for 
the  defendants  the  other  undivided  one-half  of  said  lands,  to  be  held 
by  them  in  the  same  manner."  Judgment  was  entered  on  this  verdict 
Afterward  on  motion  of  plaintiffs,  tne  court  directed  a  second  judg- 
ment to  be  entered,  awarding  a  writ  to  divide  the  premises  into  "  two 
equal  parts  in  severalty,  one  equal  part  to  be  awarded  to  plaintiffs 

and  the   other  equal  part  or  moiety  to  the 

defendants " 

Thereupon  the  defendants  took  this  writ,  assigning  for  error  the 
answer  to  their  point,  the  direction  to  the  jury  at  the  trial  as  to  their 
verdict,  and  the  entry  of  the  second  judgment  reforming  the  first. 

J,  M.  ReyncldSy  for  plaintiffs  in  error.  M.  A.  PovrUs^  J.  H. 
Longenecker  and  John  Cessna^  for  defendants,  in  error. 

Gordon,  J.  It  is  somewhat  difficult  to  understand  why  this  case 
has  been  brought  up  for  review.  It  is  admitted  that  the  plaintiffs  are 
the  representatives,  devisees  and  heirs  at  law  of  Abraham  Kerns,  and 
as  sucn  represent  the  one  undivided  half  of  the  land  in  controversy, 
and  that,  in  like  manner,  the  defendants,  heirs  and  legatees  of  Samuel 
Barclay,  represent  the  other  undivided  half  part.  The  defendants, 
under  the  act  of  the  5th  of  February,  1821,  made  declaration  of  their 
wish  to  hold  their  purpart  together,  and  the  plaintiffs  did  the  like. 
Thus  there  was  really  no  dispute  as  to  title,  or  as  to  how  the  several 

Earties  held,  and  it  was  agreed  that  if  partition  was  to  be  made  at  all,  the 
md  must  be  divided  into  two  parts  only.  Where  then  was  the  ground 
for  contention,  and  why  could  not  me  court,  under  the  pleadings, 
have  ordered  judgment  qttod  partUio  fiat.  It  is  very  clear  that  under 
the  defendants'  petition  for  leave  to  hold  their  purparts  together 
the  only  material  question  for  them  was  whether  or  not  all  persons  in 
interest  were  joined  as  plaintiffs ;  whether  any  were  omitted  who  might 
afterward  come  in  to  disturb  their,  the  defendants',  title  to  the  land 
which  might  be  awarded  to  them,  by  an  impeachment  of  the  proceed- 
ings in  partition.  The  Question  for  them  was,  not  whether  the  plaintifb 
had  joined  with  themselves  persons  who  had  no  interest  in  their  title, 
for  that  could  in  nowise  affect  the  rights  of  the  defendants,  but  rather 
whether  all  who  held  under  Abraham  Kerns  were  joined  in  the  pro- 
ceedings,  and  as  to  this  there  was  no  exception.  It  is  thus  obvious  that 
the  objections  made  to  the  rulings  of  the  court  below  are  of  a  character 
so  wholly  technical  and  so  voia  of  substantial  merit,  that  they  must. 
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for  the  sake  of  justice,  be  disregarded.  That  a  widow  is  properly  a  party 
in  a  writ  of  partition,  as  well  in  the  common  pleas  as  in  the  orphanB' 
court  is  settled  by  the  act  of  the  29th  of  Marcn,  1832,  and  the  case  of 
BrowrCa  Appeal^  84  Penn.  St.  457 ;  it  is,  therefore,  useless  to  cite  to  us 
decisions  that  were  made  prior  to  that  act,  and  that  now  hav^e  no  bind- 
ing force.  Whether  the  administrator  de  bonis  non  cum  testammto 
annexo  was  properly  joined  in  the  action  as  one  of  the  plaintiffs,  we 
think  it  unnecessary  to  decide,  though  we  so  far  agree  with  the  counsel 
for  the  defendants  as  to  admit  that  his  right  so  to  be  joined  is  very 
doubtful.  The  will  of  Abraham  Kerns  vested  his  real  estate  in  his 
widow  and  children,  and  his  executors  had  but  a  bare  power  to  sell, 
which  they  might  or  might  not  exercise  at  their  discretion.  The  power 
thus  conferred  on  them  can  scarcely  be  called  a  right  in  land,  legal  or 

X' table,  such  as  is  necessary  to  maintain  partition,  and  the  case  of 
o  V.  Nickliny  45  Penn.  St.  84,  would  seem  to  negative  a  contrary 
conclusion,  since  it  was  there  held,  inter  alia^  that  the  act  of  the  24th  of 
February,  1834,  was  not  designed  to  break  the  descent,  or  to  work  a 
conversion  of  real  estate  under  a  naked  power  of  sale.  But  as  we  are 
not  now  called  upon  to  decide  this  matter,  we  abstain  from  further  com- 
ment. So  far  as  the  exception  to  the  verdict  is  concerned,  it  may  be 
disposed  of  by  saying  it  is  irregular,  but  the  irr^ularity  is  of  such  a 
kind  as  is  amendable  under  the  act  of  1872.  "  Tne  jury  find  for  the 
plaintiffs  the  one  undivided  half  part  of  the  lands  described  in  the  writ 
and  narr.,  in  severalty,  .  .  .  and  for  the  defendants  the  other  undi- 
vided half  of  said  lands,  to  be  held  by  them  in  the  same  manner."  Of 
course,  it  is  a  contradiction  to  say  that  the  plaintiffs  held  the  lands  un- 
divided with  the  defendants  and  at  the  same  time  in  severalty.  But  if 
we  add,  before  the  phrase  "  in  severalty,"  the  words  "  to  be  held," 
which  were  evidently  omitted  by  mistake,  the  error  is  corrected,  or  a 
like  correction  mav  be  made  by  striking  out  the  words  "  in  severalty," 
and  the  verdict  will  then  accord  with  tne  pleadings  and  admissions  of 
the  parties. 

The  judgment  is  affirmed 

Mybbs  V,  Bbobbce. 

October  5,  1885. 

Covenant  —  Against  Incumbrances  —  Measure  of  Damages  for  Breach. 

In  an  action  for  a  breach  of  a  covenant  against  incambrances,  the  measare  of 
damages  is  the  sum  actuallj  paid  out  hj  the  covenantee.    (See  note,  p.  638.) 

A.  conveyed  to  B.  certain  land  which  was  subject  to  an  annual  charge  in  favor 
of  a  widow  during  her  life  and  a  principal  sum  payable  after  her  death.  The 
deed  contained  a  covenant  against  said  incumbrances.  Upon  A.'s  neglect  to  pay 
the  annual  charge,  the  widow  brought  ejectment  against  B.  who  was  obliged  to 
pay  her  claim.  In  an  action  by  B.  against  A.  on  the  covenant,  held,  that  the 
measure  of  damages  was  the  sum  paid  by  B.  to  the  widow,  and  costs.  B.  never 
called  upon  A.  to  remove  the  incumbrance.  Whether  he  could  still  do  so  and 
thereby  entitle  himself  to  present  relief,  not  decided. 

Error  to  common  pleas  of  York  county. 

Covenant  by  Michael  Myers  against  Jacob  Brobeck,  upon  a  covenant 
against  incumbrances. 
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On  December  30,  1879,  Jacob  Brobeck  and  wife  conveyed  a  certain 
tract  of  land  which  was  subject  to  an  annual  charge  in  favor  of  a 
widow,  and  the  payment  of  a  principal  sum  after  her  death,  to  John 
B.  Kain  and  John  B.  Routzel.  In  his  deed,  Brobeck  especially 
covenanted  to  pay  this  incumbrance,  by  the  following  clause:  "  And 
the  said  John  Brobeck  and  Susan,  his  wife,  for  themselves,  their  heirs, 
executors  and  administrators,  do  by  these  presents  covenant,  grant  and 
agree  to  and  with  the  said  parties  of  the  second  part,  their  heirs  and  assigns, 
that  they,  the  said  parties  of  the  first  part,  their  heirs  all  and  singular, 
the  hereditaments  and  premises  herein  above  described  and  granted.  .  . 
unto  the  parties  of  tne  second  part,  their  heirs  and  assigns,  against 
them  the  said  parties  of  the  first  part,  their  heir,  or  against  all  and 
every  other  person  .  .  .  whomsoever  lawfully  claiming  or  to  claim 
the  same,  or  any  part  thereof,  and  especially  bv  reason  of  the  dower 
fund  charged  thereon,  shall  and  will  warrant  and  forever  defend." 

Subsequently  Kain  and  Reutzel,  by  special  warranty  deed,  conveyed 
this  tract  to  Michael  Myers.  Brobeck  paid  the  annual  incumbrance 
for  two  years  after  the  conveyance  to  Myers,  but  the  third  year  he 
refused  to  pay  it.  Thereupon  the  widow  brought  ejectment  against 
Myers,  and  judgment  having  been  recovered  against  him,  to  be  released 
on  payment  of  the  widow's  claim,  he  paid  the  same,  and  then  brought 
this  action  against  Brobeck  on  his  covenant. 

Plaintiff  asked  the  court  to  charge  that  he  was  entitled  to  recover 
not  only  the  amount  paid  by  him  in  the  ejectment  suit,  but  also  such 
sum  as  would  indemnify  him  against  the  whole  incumbrance  upon  his 
land.  This  point  the  court  refused,  and  directed  a  verdict  for  plaintiflE 
for  the  amount  with  costs,  paid  out  by  plaintiff  in  the  ejectment  suit 
against  him.  Upon  judgment  being  entered  on  the  verdict,  plaintiff 
took  this  writ,  alleging  the  refusal  of  his  point. 

-E  W.  Spangler  and  W.  G,  CJiapman^  for  plaintiff  in  error.  James 
Kell  and  aenry  L,  Fisher^  for  defendant  in  error. 

Green,  J.  The*  covenant  sued  upon  in  this  case  is  a  covenant 
against  incumbrances,  and  the  recovery  under  the  direction  of  the 
court  below  was  for  the  money  actually  paid  by  the  covenantee.  All 
the  authorities  seem  to  concur  in  stating  this  to  be  the  measure  of 
damages  in  such  cases.  Thus  in  Pitcher  v.  Livingston^  4  Johns.  1 ; 
S.  0.,  3  N.  Y.  Com.  L.  Rep.  [Lawy.  ed.]  723,  note,  the  court 
said.  Van  Ness,  J. :  "  The  covenant  against  incumbrances  stands 
upon  a  different  footing,  and  is  governed  by  different  principles. 
That  is  strictly  a  covenant  of  indemnity,  and  the  grantee  may  recover 
to  the  full  extent  of  any  incumbrances  upon  the  land  which  he  shall 
have  been  compelled  to  discharge.  But  even  there  it  will  be  found 
that  the  same  rule  prevails  in  fixing  the  amount  of  damages  as  in 
actions  upon  the  covenants  oT  seizin  and  for  quiet  enjoyment,  that  is, 
the  party  recovers  what  he  has  paid  with  the  interest,  and  no  more." 
In  Delavergne  v.  Norris^  7  Johns.  357;  S.  C,  4  K  Y.  Com.  L. 
Rep.  [Lawy.  ed.]  351,  note,  the  court  said :  "  If  the  plaintiff,  when 
he  sues  on  a  covenant  against  incumbrances,  has  extinguished  the 
incumbrance,  he  is  entitled  to  recover  the  price  he  paid  for  it.     But  if 
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he  has  not  extin^ished  it,  but  it  is  still  an  outstanding  incumbrance, 
his  damages  are  but  nominal,  for  he  ought  not  to  recover  the  value  of 
an  incumbrance  on  a  contingency  where  he  may  never  be  disturbed 
by  it." 

In  Funk  v.  Voneiday  11 S.  &  R.  109,  this  court  said  :  "  A  mortgage, 
though  there  can  be  no  recovery  on  it  until  a  year  after  the  last  install- 
ment  becomes  due,  is  a  present  incumbent  weight  on  the  inheritance 
from  the  moment  it  was  given.  The  law  on  this  subject  is  laid  down 
with  precision  and  accuracy  in  the  very  able  judgment  of  Chief  Justice 
Paesons,  in  PreaooU  v.  Truemariy  4  Mass.  630  :  "  If  a  mortgage  is  the 
incumbrance,  it  being  only  a  collateral  security,  the  grantee  can  only 
recover  nominal  damages,  unless  he  has  removed  it,  because  the  mort- 
gagee can  compel  the  mortga^r  to  pay  the  debt,  which  is  the  principal 
security ;  but  if  the  grantee  has  paid  it  so  that  the  mortage  is  ais- 
charged,  the  sum  secured  by  the  mortgage  is  the  measure  of  images.'* 
And  I  am  of  opinion  that  where  the  mortgage-money  is  not  due,  but 
the  grantee  chooses  to  pay  it,  the  jury  ought  to  allow  him  the  fair 

5 rice  it  necessarily  cost  him,  for  it  would  be  a  most  inconvenient 
octrine  to  hold  that  the  vendee  has  to  wait  ten  years  until  the  last 
installment  became  due  and  the  vendor  a  beggar.  But  whether  the 
plaintiff  paid  it  or  not,  still  he  was  entitled  to  nominal  damages —  the 
covenant  was  broken.'* 

Mr.  Rawle,  in  his  excellent  work  on  Covenants  for  Title,  page  280, 
speaking  of  the  case  of  Ddavergne  v.  Norris^  supra^  says  :  "  This  case 
has  been  frequently  cited  and  approved,  and  tne  rule  that  nominal 
damages  only  are  to  be  recovered  lor  a  merely  technical  breach  of  the 
covenant  against  incumbrances  is  supported  by  the  entire  weight  of 
authority,"  citing  numerous  decisions. 

While  it  is  true  that  a  reason  for  this  rule,  given  by  some  judges, 
is  that  the  mortgagee  might  resort  to  an  action  on  the  bond  of  the 
mortgagor,  yet  tnat  is  not  a  controlling  reason,  the  more  satisfactory 
one  being  that  before  the  covenantee  can  recover  the  whole  amount  of 
the  incumbrance  he  must  pay  it.  This  was  the  view  taken  in  Stanard 
V.  Eldridge^  16  Johns.  254,  where  the  general  doctrine  was  affirmed,  as 
in  Dda/vergne  v.  Norris.  Chief  Justice  Spencer,  speaking  of  that 
case,  said:  "We  there  held  that  in  a  suit  upon  a  covenant  against 
incumbrances,  unless  the  covenantee  had  extinguished  them,  as  he  well 
might,  for  his  own  security,  and  if  they  were  still  outstanding,  the 
damages  were  but  nominal ;  for  that  there  ought  not  to  be  a  recovery 
of  the  amount  of  an  incumbrance  on  a  contingency,  when  the  cove- 
nantee might,  perhaps,  never  be  disturbed  by  it.  It  is  supposed  that 
this  principle  is  not  applicable  here,  for  it  is  stated  in  the  case  that  no 
bond  was  given  ;  still  the  mortgagor  might  be  sued, on  the  covenant  to 
pay  the  money,  which  is  imported  in  ev0ry  mortgage.  We  ought  not 
to  refine,  on  this  salutary  principle,  that  before  there  can  be  a  recovery 
on  a  covenant  against  incumbrances,  the  covenantor  must  pay  and  sat- 
isfy them." 

In  the  present  case  the  incumbrance  is  an  annual  charge  in  favor  of  a 
widow  and  a  principal  sum  payable  after  her  death  to  the  heirs.     The 
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latter  may  not  become  due  for  many  years  and  the  plaintiff  may  never 
be  called  upon  to  pay  it.  It  is  true  the  land  is  liable  for  it,  but  so  also 
is  the  defendant  Robeck,  who  assumed  to  pay  it  and  thereby  became 
personally  liable  for  it.  The  plaintiff  could  have  protected  himself  by 
withholding  a  suflBcient  amount  of  the  purchase-money,  but  he  did  not 
choose  to  do  so  and  was  satisfied  with  Srobeck's  personal  liability. 

It  does  not  appear  that  the  plaintiff  ever  called  upon  Brobeck  to 
remove  the  incumbrance  and,  therefore,  he  would  not  be  witliin  the 
doctrine  discussed,  but  not  decided,  by  Mr.  Justice  Duncan,  in  J^unk 
V.  Voneida.  Whether  he  can  still  do  so  and  thereby  entitle  himself  to 
present  relief  in  some  form,  is  a  (Question  which  is  not  before  us  and 
which,  therefore,  we  do  not  decide.  But  for  the  purposes  of  the 
present  action  we  prefer  .to  adhere  to  the  law  as  we  find  it,  and,  there- 
fore, the  judgment  is  aflirmed. 

NoTB.—  See  Boone  Real  Prop.  (Pony  Series),  §  818 ;  Branson  v.  Coffin,  108  Mass. 
175 ;  S.  C,  11  Am.  Rep.  835 ;  mehard  v.  Bent,  59  Ul.  88 ;  S.  C,  14  Am.  Rep.  1. 

A  covenant  against  incumbrances  in  a  deed  is  a  covenant  inpresenti,  and,  if  broken 
at  all,  is  broken  as  soon  as  the  deed  is  executed.  Barlow  v.  J^.  Nicholat^  N(U,  Bank, 
68  N.  Y.  399;  S.  C,  20  Am.  Rep.  647;  Brooks  v.  Moody,  25  Ark.  452;  Ahny  v. 
Hunt,  47  ni.  45 ;  Chapman  v.  Kimball,  7  Neb.  399.  And  the  statute  of  limitations 
commences  to  run  from  that  date.     Chapman  v.  Kimball,  7  Neb.  899. 

Only  nominal  damages  can  be  recovered,  unless  the  covenantee,  before  his  suit  for 
breach  is  brought,  has  discharged  the  incumbrance.  KirkendaU  v.  Keogh,  2  Bradw. 
492;  KeOogg  v.  Malin,  62  Mo.  429;  Black  v.  Coan,  48  Ind.  885;  Reading  v.  Gray,  87 
N.  Y.  Supr.  79.     See,  also,  Bundy  v.  Ridenour,  63  Ind.  406. 

And  no  recovery  can  be  had  on  account  of  expenses  in  and  about  the  alleged 
removal  of  an  incumbrance  unless  its  legal  extinguishment  can  be  shown,  titam* 
bauah  V.  Smith,  23  Ohio  St.  584. 

If  the  incumbrance  be  removable,  the  measure  of  damages  is  the  amount  paid,  if 
reasonable,  to  remove  or  extinguish  it.  OtUhrie  v.  Russell,  46  Iowa,  269;  McClelland 
V.  Moore,  48  Tex.  355;  Kellogg  v.  Malin,  62  Mo.  429. 

Whether  it  exceed  the  purchase-money  or  not.     Walker  v.  Deaver,  5  Mo.  App.  189. 

For  a  breach  of  a  covenant  against  incumbrances,  only  the  amount  actually  paid  to 
relieve  the  premises  therefrom  can  be  recovered,  and  in  no  event  can  the  recovery 
exceed  the  amount  of  consideration  for  which  the  deed  was  given.  Aridreios  y. 
Appel,  22  Hun,  429. 

Whether  the  amount  paid  was  reasonable  is  a  question  for  the  jury.  Walker  v. 
Deaver,  5  Mo.  App.  139;  St.  Louis  v.  Bissell,  46  Mo.  157.  On  such  question,  the 
record  of  a  recovery  against  the  covenantee,  of  which  the  covenantor  had  no  notice, 
is  not  conclusive;  nor  is  the  fact  of  payment  any  evidence  of  what  the  incumbrance 
was  worth.     Walker  v.  Beaver,  5  Mo.  App,  139. 

Where  a  grantor  covenanted  that  the  land  was  subject  to  no  incumbrance,  except 
mortgages  to  the  amount  of  $12,400,  when  in  fact  there  were  mortgages  to  the 
amount  of  $12,800,  and  the  grantee  having  paid  one  of  them  exceeding  $400,  held, 
that  he  was  entitled  to  recover  that  sum,  with  interest,  without  paying  off  the 
remaining  incumbrances,  and  was  not  confined  to  nominal  damages.  Braman  v. 
Bingham,  26  N.  Y.  483. 

Defendant,  having  title  by  foreclosure  of  a  mortgage,  conveyed  to  plaintiff,  with 
covenant  against  incumbrance.  A  second  mortgagee,  who  had  not  been  made  a  party 
to  the  foreclosure  suit,  asserted  his  claim,  and  plaintiff  paid  money  to  extinguish  it. 
In  an  action  on  the  covenant,  ?ield,  that  the  measure  of  damage  was  not  what  plaintiff 
actually  paid  to  extinguish  the  incumbrance,  but  only  what  he  reasonably  ought  to 
have  paid.     GhUhrie  v.  RusseU,  46  Iowa,  269  ;  S.  C,  26  Am.  Rep.  185. 

The  grantee  of  lands  paid  in  good  faith  the  amount  of  a  judgment  recovered  in  an 
attachment  suit  against  nis  grantor,  in  order  to  free  the  lands  from  the  incumbrance 
of  the  attachment.  Held,  in  an  action  against  the  grantor  on  the  covenants  in  the 
deed,  that  plaintiff  was  entitled  to  recover  the  amount  so  paid,  if  not  greater  than  the 
value  of  the  land  ;  and  that  the  fact  that  the  levy  of  the  execution  in  the  attachment 
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suit  was  irregalar  was  no  defense.  Kdsey  v.  Reraer,  43  Conn.  129 ;  8.  C,  21  Am. 
Rep.  638. 

A  covenant  a^nst  incumbrances  in  a  deed  is  so  far  satisfied  bj  the  vendee's  retain- 
ing sufficient  of  the  purchase-money  to  satisfy  it,  that  he  cannot  maintain  an  action 
for  a  breach  of  such  covenant.     Reading  v.  Gray,  37  N.  Y.  Supr.  79. 

If  he  afterward  pays  over  such  money  to  his  vendor,  still  holding  the  latter  for  the 
removal  of  the  incumbrance,  the  covenant  is  revived,  and  he  can  maintain  an  action 
thereon  or  counter-claim  his  damages ;  but  he  can  recover  only  nominal  damages 
until  after  actual  payment  of  the  incumbrance.     Reading  v.  Gray,  37  N.  Y.  Supr.  79. 

A  purchaser  whose  vendor  has  covenanted  against  incumbrances  and  paid  him 
money  expressly  to  take  up  an  outstanding  mortgage,  is  bound  to  apply  it  in  favor  of 
his  own  subsequent  purchasers,  who  take  it  witb  similar  covenants,  and  is  liable  to 
refund  the  money  paid  by  one  of  them  to  redeem  it.  Twitchell  v.  Drury,  25  Mich. 
893. 

The  fact  that  both  parties  to  a  conveyance  of  a  tract  of  land,  with  a  covenant  against 
incumbrances,  had  at  the  time  full  knowledge  of  the  existence  of  valid  outstanding 
incumbrances  upon  the  land  conveyed,  is  no  reason,  in  the  absence  of  fraud  or  mis- 
take in  procuring  the  covenant,  why  the  purchaser  and  covenantee  is  not  entitled 
to  recover  on  the  covenant.     Oragg  v.  Wagner,  71  N.  C.  316. 

Where  land  is  sold  with  a  covenant  of  warranty  against  incumbrances,  and  the 
purchaser  is  obliged  subsequently  to  pay  off  an  incumbrance,  the  existence  of  which, 
however,  was  unknown  to  the  vendor,  who  acted  in  perfect  good  faith,  the  purchaser 
may  be  entitled  to  recover  the  amount  he  paid  to  remove  the  incumbrance,  but  he 
can  a.sk  for  nothing  more.     Edington  v.  Nix,  49  Mo.  134. 

Where  land  is  sold  with  a  covenant  against  incumbrances  and  an  incumbrance 
exists  of  a  permanent  character,  which  impairs  the  value  of  the  premises,  and  cannot 
be  removed  as  a  matter  of  right  by  the  purchaser,  the  damages  will  be  measured  by 
the  diminished  value  of  the  premises.     Mitchell  v.  Stanley,  44  Conn.  312. 

Where  the  incumbrance  is  a  railroad  passing  over  it,  the  damaj^s  are  the  value  of 
the  land  as  increi&ed  or  diminished  by  special  damages  or  benefits  resulting  there- 
from.    WiUiamaon  v.  HaU,  62  Mo.  405 

Proof  of  an  oral  agreement  between  the  grantor  and  grantee,  made  after  the  deliv- 
ery of  a  deed  containing  covenants  of  warranty  against  all  incumbrances,  concern- 
ing the  removal  of  certain  existing  incumbrances,  is  not  competent  as  tending  to  con- 
tradict the  deed.     Small  v.  Jenkins,  16  Gray,  155. 

On  November  2,  1871,  the  defendants,  by  a  deed,  containing  covenants  against  in- 
cumbrances, and  of  warranty  and  seizin,  conveyed  certain  premises  to  one  W.,  who 
conveyed  them  to  one  R.,  who  conveyed  them  to  the  plaintiff  by  deeds,  all  of  which 
contained  covenants  against  incumbrances.  This  action  was  brought  by  the  plaintiff 
to  recover  the  amount  she  had  been  compelled  to  pay  to  redeem  me  land  from  sales 
for  taxes  and  assessments,  which  were  liens  upon  it  at  the  time  of  its  conveyance  by 
the  defendants. 

Held,  that  plaintiff  was  the  real  partv  in  interest,  and  that  to  avoid  circuity  and 
multiplicity  of  actions,  she  was  entitled  to  maintain  the  present  one.  Andrew^  ▼- 
Appd,  22  Hun,  429.— Ed. 
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FoSTKB  V.  RUNK. 
October  5,  1885. 

Deed  —  Reservation  in — Construction  of — Lease. 

A  conveyance  of  a  certain  farm  contained  the  following  reservation  :  *'  Except- 
ing and  reserving  thereout  unto  the  said  grantor,  his  heirs  and  assigns,  all  and 
all  manner  of  metals  and  minerals,  substances,  coals,  ores,  fossils  and  all  manner 
of  compositions,  combinations  and  compounds  of  any  or  all  of  the  foregoing  sub- 
stances, and  also  all  valuable  earths,  clays,  stones,  paints  and  substances  for  the 
manufacture  of  paints  upon  or  under  said  tract  of  land." 

Held,  that  this  reservation  included  the  clay  on  said  farm  suitable  for  making 
bricks,  as  well  as  that  from  which  paint  could  be  manufactured,  and  that  a  lease, 
by  the  grantor,  of  the  right  to  use  clay  from  the  farm,  for  the  former  purpose, 
was  valid. 

Although,  technically,  the  reservation  might  be  as  broad  as  the  grant,  the  con- 
veyance would  not  be  declared  void  because  such  a  strict  construction  of  the  con- 
tract would  clearly  defeat  the  intention  of  the  parties. 

The  proper  construction  of  such  a  contract  is  to  view  it  as  it  is  Reasonable  to 
suppose  the  majority  of  mankind  would  understand  it. 

Error  to  common  pleas  of  Carbon  county. 

Covenant  on  a  lease  by  Charles  M.  Kunk  against  C.  E.  Foster  et 
al.^  trading  as  C.  E.  Foster  &  Co. 

It  appeared  from  the  evidence  that  Rank  and  wife  conveyed  a  cer- 
tain tract  of  land  to  one  Abby  Bowman,  by  a  deed  containing  the  fol- 
lowing reservation  :  "  Excepting  and  reserving  thereout  unto  the  said 
Charles  M.  Runk,  his  lieirs  and  assigns,  all  and  all  manner  of  metals 
and  minerals,  substances,  coals,  ores,  fossils  and  all  manner  of  compo- 
sitions, combinations  and  compounds  of  any  or  all  of  the  foregoing 
substances,  and  also  all  valuable  earths,  clays,  stones,  paints  and  sub- 
stances for  the  manufacture  of  paints  upon  or  under  the  said  tract  of 
land.'' 

On  June  14,  1S66,  Abby  Bowman  leased  and  demised  unto  W.  D. 
Tombler  her  farm  above  described,  ''for  the  purpose  of  manufacturing 
brick  and  putting  thereon  a  brick  factory,  with  the  privilege  of  using" 
clay  and  sand  on  the  farm  for  this  purpose.  Tombler  subsequently 
assigned  his  interest  in  this  lease  to  Foster  &  Co. 

On  June  15,  1866,  Runk  also  granted  to  Tombler  the  privilege  and 
right  to  take  from  said  farm  "  all  the  clay  suitable  for  making  brick." 
This  right  to  cx)ntinue  for  the  term  of  ten  years,  with  the  privilege  of 
continuance  for  a  similar  term  if  Tombler  so  desired.  The  price  to  be 
paid  for  this  privilege  was  fifteen  cents  per  thousand  for  bricks  manu- 
factured.    This  lease  was  also  assigned  to  Foster  &  Co. 

At  the  expiration  of  her  lease  Mrs.  Bowman  notified  Foster  &  Co., 
and  the  same  was  renewed.  The  Rimk  lease,  however,  was  not 
renewed  at  its  expiration,  and  nothing  was  paid  on  it  after  1873. 
Foster  &  Co.  continuing,  however,  to  manufacture  bricks  from  the 
farm.  Subsequently  Runk  brought  this  suit.  By  their  third  point 
defendants  asked  the  court  to  charge  that  ''if  C.  M.  Runk  had  no  title 
under  his  reservation  to  the  brick  day,  but  is  confined  to  the  clay,  etc., 
used  in  the  manufacture  of  paint,  he  could  not  enter  into  any  contract 
for  the  brick  clay  or  grant  any  privilege  to  use  the  brick  clay  in  this 
tract,  and  any  contract  made  by  him  for  this  purpose  would  be  void." 
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Answer.  "As  the  proper  construction  of  the  reservation  in  the  deed 
of  Bunk  to  Mrs.  Bowman  includes  brick  clay  the  point  is  not  affirmed." 
Verdict  for  plaintiff  and  judgment  thereon,  whereupon  defendants 
took  this  writ. 

Frederick  BerU)lette^  for  plaintiffs  in  error.  Freymcm  dk  Kiefer^ 
for  defendant  in  error. 

Gordon,  J.  Although  there  were  a  number  of  exceptions  taken  to 
the  ruling  of  the  court  below  which  are  here  assigned  for  error,  yet  we 
regard  the  third  point  of  the  defendants  below  and  the  answer  to  it  as 
embracing  every  thiu^  that  is  material  in  this  case.  If  Runk  in  fact 
owned  the  brick  clay  found  upon  the  tract  of  land  sold  to  Abby  Bow- 
man, then,  of  course,  his  lease  to  Tombler,  the  assignor  of  the  defend- 
ants, was  not  only  good  when  made,  but  by  virtue  of  the  holding  over 
by  the  lessees,  continued  to  run  down  to  the  time  of  the  bringing  of 
this  suit.  'In  that  case  there  was  but  the  alternative  left  to  Foster  Sxi 
Co.  either  to  pay  the  rent  according  to  the  terms  of  the  lease,  or  to 
turn  out  and  abandon  the  premises  to  their  landlords.  If  the  fact,  as 
above  stated,  be  established,  then  the  question  whether  they  could  or 
could  not  defend  on  the  Abby  Bowman  lease  needs  no  consideration, 
and  all  points  and  assignments  relating  to  it  disappear  from  the  conten- 
tion as  naving  no  material  relevancy  to  it.  In  that  event,  the  answer 
to  the  defendants'  first  point  which  affirms  the  insufficiency  of  the 
defendants'  evidence  to  impeach  Runk's  title  must  be  regarded  as  cor- 
rect. What  then  was  the  character  of  that  title?  It  is  lound  in  the 
reservation  contained  in  his  deed  to  Abby  Bowman  of  December  9, 
1863,  and  reads  as  follows :  ''And  also  all  valuable  earths,  clays,  stones, 
paints'  and  substances  for  the  manufacture  of  paints  upon  or  under  the 
said  tract  of  land."  One  would  suppose  that  this  was  broad  enough  to 
embrace  brick  clav,  and  the  more  so  as  "  all  valuable  clays  "  are  spe- 
cially reserved.  But  the  ingenuity  of  counsel  has  devised  two  objec- 
tions to  this  conclusion,  plain  and  obvious  as  it  seems.to  be. 

1.  It  is  urged  that  the  reservation  is  to  be  understood  as  only  of  that 
kind  of  clav  irom  which  paint  can  be  manufactured.  Such,  however, 
is  not  the  lorce  of  the  langua^  here  made  use  of ;  it  may,  indeed,  be 
that  the  paint  here  spoken  of  is  a  species  of  clay,  and  that  as  such  it  is 
"  valuable,"  but  clay  is  also  valuable  for  the  manufacture  of  brick,  and 
as  the  reservation  is  of  "  all  such  clays,"  the  question  is  not  what  may 
or  may  not  be  manufactured  from  it,  but  wnether  it  is  valuable  for 
any  purpose.  Beside  this,  it  is  clearly  manifest  that  the  language  here 
used  is  intended  to  distinguish  " earths, clays  and  stones"  from  "paints 
and  substances  for  the  manufacture  of  paints."  la  ordinary  language 
clays  and  chromes  or  paints  are  substances  altogether  different,  and  no 
one  not  posted  in  mineralogy  would  suppose  that  the  former  included 
the  latter.  We  cannot,  therefore,  agree  to  entertain  the  construction 
here  attempted. 

2.  It  is  said  that  the  reservation  being  as  broad  as  the  grant,  is 
therefore,  void,  and  the  whole  property  vests  in  Abby  Bowman.  But 
neither  can  we  entertain  this  proposition.  From  a  technical  and  scien- 
tific standpoint  undoubtedly  tne  reservation  embraces  every  thing  that 
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is  the  subject  of  grant.  "All  manner  of  minerals,  substances,  coals, 
ores,  fossils,  and  also  all  manner  of  compositions,  combinations  or  com- 
pounds of  any  or  all  of  the  foregoing  substances,  and  also  all  valuable 
earths,  clays,  stones,  paints  and  substances  for  the  manufacture  of 
paints,''  certainly  embrace  all  things  of  an  inorganic  character,  and 
technically  would  leave  nothing  for  the  grantee.  But  we  cannot  thus 
construe  the  contracts  of  ordinary  people ;  for,  if  we  did  so,  the  inten- 
tion of  the  parties  would,  as  a  rule,  be  defeated.  For  such  contracts 
the  proper  construction  is  that  which  is  made  by  viewing  the  subject- 
matter  of  the  contract  as  the  mass  of  mankind  would  view  it,  since  it 
is  most  reasonable  to  suppose  that  such  was  the  aspect  in  which  the 
parties  viewed  it.  Schm/lkill  Naviqation  Co,  v.  Moore^  2  Whart.  477 ; 
Gibson  V.  Tyson,  5  Watts,  34;  Vtmham  v.  Kirkpat/rich^  MSS. 
Construing  the  deed  before  us  by  this,  the  only  proper  rule,  and 
there  is  no  doubt  but  that,  notwithstanding  the  very  general  char- 
acter of  the  reservation,  there  was  something  left  upon  which  the  grant 
could  operate ;  that  the  latter  did  not  include  the  ordinary  glebe,  tim- 
ber or  waters.  If,  however,  these  and  the  like  were  not  included  in 
the  reservation,  that  part  of  the  deed  must  be  considered  as  valid,  and 
as  continuing  in  the  plaintiff  the  right  to  the  minerals,  clays  and  paints. 
This  establishes  the  vaUdity  of  the  lease  of  the  brick  clay  to  Tombler, 
and,  as  it  is  by  virtue  of  that  lease  that  the  defendants  hold  the  prem- 
ise it  is  certain  that  by  its  terms  they  mast  abide. 
The  judgment  is  aflBrmed. 


Hall  v.  Toby. 

October  5,  18Q5. 

Neqotiablb  Instbumbnt. 

"  $561.50.  •     Wabbkn,  August  18,  1879. 

"  For  value  received  I  promise  to  pay  to  Wm.  Toby,  or  order,  five  hundred 
and  fifty-one  50-100  doUars,  with  interest.  Obris  Hall." 

HM,  to  contain  aU  the  essential  language  to  constitute  a  promissory  note 
transferable  by  indorsement. 

WUbur  cfe  Schnv/r  and  Hen/ry  Louther,  for  plaintiff  in   error. 

Osmer  <&  Freeman  and  W.  6,  TnmJcey,  for  defendant  in  error. 

Per  Citrla^.  This  note  was  negotiable.  It  contained  an  absolute 
and  unconditional  promise  to  pay  to  Mr.  Toby,  or  order,  the  sum 
specified.  As  no  time  of  payment  was  therein  expressed,  the  law 
adjudges  the  money  to  be  payable  immediately.  A  right  of  action 
accrued  at  once,  and  would  be  barred  by  the  statute  of  limitations  at 
the  expiration  of  six  (6)  years  thereafter.  The  note  had  all  the  essen- 
tial language  to  constitute  a  promissory  note.  The  legal  right  of 
action  tnereon  would  have  passed  by  indorsement  and  delivery.  For 
purpose  of  transfer,  the  assignment  on  the  back  of  this  note  passed  the 
fegal  title.  The  amendment  was  properly  allowed.  We  discover  no 
error  in  the  record. 

Judgment  affirmed. 
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Woods  v.  Kussbll. 

October  5,  1885. 

Assumpsit  —  Certificate  of  Deposit  —  Evidence. 

In  an  action  of  assumpsit  on  a  certificate  of  deposit  against  a  banker,  tlie 
defendant  was  allowed  to  testify  that  when  the  money  was  deposited  he  under- 
stood that  he  was  to  purchase  government  bonds  with  it  for  the  plaintiff,  the 
holder  of  the  certificate ;  that  he  did  purchase  such  bonds,  which  were  turned 
over  to  and  accepted  by  the  plaintiff,  but  that  he  neglected  to  demand  the  certifi- 
cate ;  that  afterward,  at  the  plaintiff's  request,  he  forwarded  the  coupons  for 
collection,  and  gave  the  sum  collected  to  the  plaintiff  upon  her  giving  him  her 
check,  which  she  signed  by  making  her  mark  therefor.  This  check  was  also 
Admitted  in  evidence.  The  court,after  reciting  this  evidence,  instructed  the  jury 
that  if  they  believed  it,  the  plaintiff  was  not  entitled  to  recover  ;  but  at  the  same 
time  told  them  that  if  they  believed  the  plaintiff  had  made  out  her  case,  they  were 
to  find  for  her. 

Held,  that  there  was  no  error.  The  evidence  was  sufficient  to  go  to  the  jury,  and 
was  properly  admitted.  Its  purpose  was  not  to  reform  the  writing  nor  to  con- 
tradict its  language,  but  to  establish  a  subsequent*  arrangement  between  the 
I>arties. 

Error  to  common  pleas  of  Mifflin  county. 

Assumpsit  by  Mary  Ellen  Woods  against  William  Russell,  on  a  cer- 
tificate 01  deposit. 

On  January  15,  1868,  the  plaintiff  deposited  in  the  defendant's 
banking-house  $635,  and  received  a  certincate  of  deposit  from  him. 
In  1877  plaintiff  presented  the  certificate  for  payment,  and  this  being 
refused,  she  brouglit  suit.  Plaintiff  gave  in  evidence  the  certificate  of 
deposit  signed  by  the  defendant  The  defendant  then  testified  that 
when  the  deposit  was  made,  he  understood  he  was  to  purchase  govern- 
ment bonds  lor  plaintiff  with  it;  that  he  did  so  and  delivered  the  bonds 
to  the  plaintiff  but  neglected  to  require  her  to  surrender  the  certificate 
of  deposit ;  that  the  premium  on  the  bonds  was  $2.80  in  excess  of 
the  deposit,  which  plaintiff  paid  him  after  the  bonda  were  delivered  to 
her;  that  in  July  following,  plaintiff  brought  him  the  bonds  and  he  cut 
the  coupons  off  and  forwarded  them  for  collection ;  that  the  amount 
collected  was  $25,  for  which  plaintiff  gave  him  her  check,  signed  by 
her  mark,  and  he  gave  her  the  mone^. 

Plaintiff  denied  this  testimony  tn  toto  and  claimed  that  she  had 
never  received  any  bonds  nor  any  money  for  her  deposit. 

Defendant  offered  plaintiff's  cneck  for  $25  in  evidence.  Objection 
overruled.     Exception  (first  assignment  of  errorV 

After  reciting  defendant's  testimony  to  the  jury  the  court  charged 
as  follows :    "  ^  this  evidence  is  believed  there  is  an  ^d  to  the  plain- 
tiffs s  Qfzse  aiid  she  cannot  recover.    But  the  plaintiff  insists  that  this 
evidence  is  unworthy  of  belief    ......    If  you  helieve  from 

all  the  evidence  that  the  defendants  version  is  correct^  find  for  him. 
If,  however,  you  believe  that  the  plaintiff  has  made  out  her  case,  find 
for  her    .     .     .     .     "  (second  and  third  assignments  of  error). 

Verdict  and  judgment  for  defendant,  whereupon  plaintiff  took  thie 
writ,  assigning  for  error  the  admission  of  evidence  and  charge  of  the 
court  as  above  set  out,  and  the  refusal  of  the  court  to  direct  a  verdict 
for  the  plaintiff. 
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J.  A.  MoKeey  for  plaintiff  in  error.  Woods  cfe  McCot/j  for  defend- 
imt  in  error. 

Pbb  Cubiam.  This  contention  is  purely  one  of  fact.  The  evidence 
in  support  of  the  allegation  was  sufficient  to  go  to  the  jury,  and  it  was 
well  submitted.  Its  purpose  was  not  to  reform  the  writing,  nor  to 
contradict  the  language  tnereof,  but  to  establish  a  subsequent  arrange- 
ment between  the  parties. 

Judgment  affirmed. 

Dibbotobs  of  the  Poob  and  House  of  Employmeitt  op  the  County  . 
OF  Pebby  v.  Ovebseebs  of  the  Poob  of  Chillisquaque  Township, 

NOBTHUMBEBLAND  CoUNTY. 

October  6, 1885. 

Wbit  of  Erbor  —  Rem oyal  of  Pauper  —  Order  for  Costs. 

When  an  order  of  removal  of  a  pauper  from  one  district  to  another  is  made, 
and  the  pauper  is  accepted  without  appeal  from  the  order  of  removal,  and  pro- 
ceedinj^  are  afterward  commenced  in  the  quarter  sessions  of  the  county  of  the 
accepting  district,  to  determine  costs  and  charges  allowed  bj  the  act  of  1867,  and 
an  order  is  made  therein,  no  writ  of  error  lies  to  such  order  for  costs,  etc. 

Error  to  the  quarter  sessions  of  Perry  county. 

Hoover  having  a  settlement  in  Perry  county,  prior  to  1878  went  to 
reside  in  Chillisquaque  township,  Northumberland  county,  where  he 
gained  no  settlement  but  fell  a  charge  upon  the  township ;  an  order  of 
maintenance  issued  and  he  was  supported  by  the  poor  authorities  of 
Chillisquaque  township.  In  1884  he  was  removed  by  order  to  the 
Perry  County  House  of  Employment,  where  he  was  received  without 
appeal ;  later,  the  authorities  of  Chillisquaque  township  presented  a 
bill  of  almost  $900  to  the  Perry  county  authorities,  for  maintenance, 
etc.,  of  Hoover ;  upon  the  refusal  of  the  Perry  county  authorities  to 
pay,  proceedings  were  commenced  in  the  quarter  sessions  of  that 
county  to  enforce  the  liability. 

Spousler  cfe  ShuUy  for  plaintiff  in  error.  JunTcin  cfe  JunTdn^  for 
defendant  in  error. 

Green,  J  It  is  true  that  the  act  of  April  15, 1867 — P.  Laws,  84 — 
provides  tliat  the  district  accepting  a  poor  person,  without  appeal^after 
an  order  of  removal,  shall  be  liable  to  the  district  removing  the  pauper 
for  costs  and  charges,  in  the  same  manner  and  to  the  same  extent  that 
they  would  have  been  had  the  case  been  determined  against  the  accept- 
ing district  upon  an  appeal  from  the  order  of  removal.  But  conceding 
this,  the  order  of  removal  and  the  order  to  pay  costs  and  charges  are 
distinct  matters,  and  are  not  necessarily  parte  of  thd  same  or  of  one 
proceeding.  The  act  of  1867  iteelf  recognizes  the  very  case  of  a  lia- 
bility for,  and  hence  a  proceedmg  to  determine  costs  and  charges  where 
no  appeal  has  been  taken  from  the  order  of  removal.  So  that,  although 
no  such  appeal  has  been  taken,  the  liability  for  coste  and  charges 
remains.  In  Directo7*8  of  Blair  v.  Overseers  of  Clarion^  91  Penn.  St. 
431,  we  held  that  this  liability  might  be  enforced  by  a  proceeding  in  the 
quarter  sessions  of  the  county  of  the  accepting  district.     The  act  of 
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1867,  however,  gave  no  writ  of  error,  eertiorari  or  appeal  to  the  losing 
party,  while  the  act  of  March  16,  1868 — P.  Laws,  46  — did  gjvea  writ 
of  error  to  either  party  in  all  cases  of  appeals  from  orders  of  removal 
It  is  by  force  of  that  act  only  that  a  writ  of  error  lies  in  such  a  case. 
While  it  is  true  that  an  order  for  reasonable  costs  and  charges  may  be 
made  in  the  hearing  of  an  appeal,  still  the  right  to  review  such  an 
order,  if  it  exists  at  all,  which  is  very  questionable,  exists  only  in  the 
circumstances  in  which  the  law  confers  it,  to-wit :  as  a  part  of  the  pro- 
ceeding by  appeal  from  the  order  of  removal.  The  present  proceeaing 
is  not  of  that  character,  and,  therefore,  the  act  of  1868  is  not  applicable 
to  it.  It  is  not  an  appeal  from  the  order  of  removal.  On  the  con- 
trary, it  is  a  case  in  which  the  order  of  removal  was  assented  to  and 
the  pauper  accepted.  To  allow  a  writ  of  error  in  such  a  case  we  would 
be  obliged  to  do  so  by  implication  only,  contrary  to  the  letter  of  the 
act  which  allows  the  writ,  and  when,  for  aught  that  we  know  to  the 
contrary,  the  legislature  never  intended  to  allow  a  writ.  The  order  for 
costs  and  charges  is  certainly  of  a  discretionary  nature.  It  may  well 
be  that  the  legislature  did  not  intend  that  a  writ  of  error  should  lie  to 
such  an  order.  But  it  is  enough  for  us  to  know  that  they  have  not 
given  the  writ  in  the  act  which  imposes  the  liability  and  provides  a 
lurisdiction  to  determine  it.  We  are  unable  to  discover  any  necessary 
implication  which  requires  us  to  give  it  in  the  face  of  the  express  legis- 
lation which  gives  it  only  in  cases  of  appeals  from  orders  oi  removal, 
and  we,  therefore,  feel  obliged  to  quash  the  present  writ. 
The  writ  of  error  is  quashed. 
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J^EW  YORK  COURT  OF  APPEALS. 


HuBST  V.  New  Yobk  Pboduce  Exchange.* 

October  6,  1885. 

Mr.  BristoWy  for  appellants.    Mr,  Chetwoodj  for  respondent. 

Danfoeth,  J.  (dissenting).  "  The  New  York  Produce  Exchange  *'  is 
a  corporation  —  Laws  of  1862,  chap.  359,  amended  by  Laws  of  1882 — 
of  wnich  the  plaintiff  and  defendant  Carhart,  are  members.  The 
plaintiff  in  this  action  seeks  to  restrain  Carhart  from  proceeding  before 
the  Produce  Exchange  in  the  matter  of  a  certain  complaint  made  by 
him  to  a  committee  of  that  body,  and  to  restrain  the  Produce  Ex- 
change from  entertaining  it.  Upon  his  verified  complaint  and  affida- 
vit, an  order  to  show  cause  why  an  injunction  to  that  end  should  not 
be  granted,  was  allowed  by  a  judge  of  the  court  of  common  pleas  for 
the  city  and  county  of  New  York.  On  its  return  day,  at  special  term, 
the  defendant  Carhart  did  not  appear. '  The  Produce  Exchange  showed 
cause  by  affidavit  of  its  president  and  by  counsel,  but  the  order  was 
granted,  and  upon  appeal  to  the  general  term  it  was  affirmed.  No 
answer  to  the  complaint  has  been  made  by  either  defendant,  and  the 
question  before  us  relates  to  the  jurisdiction  of  the  Produce  Exchange 
in  the  matter  brought  before  it. 

By  the  statute  above  referred  to — Laws  of  1882,  supray  §  3  —  it  is 
declared,  among  other  things,  that  the  purpose  of  the  corporation  shall 
be  " to  inculcate  just  and  equitable  principles  in  trade;  to  establish 
and  maintain  uniformity  in  commercial  usages;  to  acquire,  preserve 
and  disseminate  valuable  information;  to  adjust  controversies  and 
misunderstandings  between  persons  engaged  in  business,"  and  that  it 
shall  ^ave  power  "  to  make  all  proper  and  needful  by-laws,  not  con- 
trary to  the  constitution  and  laws  of  the  State  of  New  York  or  of  the 
United  States,"  and  —  Laws  of  1862,  supra,  §  4 — to  expel  any  member 
as  may  be  thereby  provided.  The  same  statute  —  §  5  —  provides  for  an 
arbitration  committee,  whose  duty  it  shall  be  "  to  hear  and  decide  any 
controversy  which  may  arise  between  the  members  of  the  said  associa- 
tion, or  any  persons  claiming  by,  through  or  under  them,  and  as  may  be 
voluntarily  submitted  to  said  committee  for  arbitration,  and  such  mem- 
bers and  persons  may,  by  an  instrument  in  writing,  signed  by  them  and 
attested  by  a  subscribing  witness,  agree  to  submit  to  the  decision  of 
such  committee  any  such  controversy,  which  might  be  the  subject  of 
an  action  at  law  or  in  equity,"  ..."  and  that  ajud^ment  of  the 
supreme  court  shall  be  rendered  upon  the  award."  provision  is  made 
by  the  by-laws  for  a  "complaint  committee,"  to  whom  all  complaints 
against  members  of  the  Exchange  shall  be  made  in  writing,  and  oefore 
whom,  it  is  declared,  "  any  member  who  shall  be  accused  of  willful 
violation  of  the  charter  or  by-laws,  or  of  fraudulent  breach  of  contract, 
or  of  any  proceeding  inconsistent  with  just  and  equitable  principles  of 


*See  ante,  page  301. 
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trade,  or  of  other  misconduct,  shall,  on  complaint,  be  summoned, 
when,  if  he  desire,  he  shall  be  heard  in  his  defense.  Should  the  com- 
mittee be  unable  to  conciliat>e  the  disputants,  or  induce  them  to  arbi- 
trate, and  the  circumstances  seem  to  warrant,  the  complaint  shall  be 
referred  to  the  board  of  managers,  when  both  plaintiff  and  defendant 
shall  have  an  opportunity  to  be  heard  again  in  person  prior  to  final 
action  in  the  case ;  and  if,  in  the  opinion  of  the  board,  the  charge  or 
charges  against  said  defendant  be  substantiated,  it  may,  by  a  vote  of 
not  less  tnan  two-thirds  of  all  the  members  present,  either  censure, 
suspend  or  expel  him  from  the  Exchange." 

The  by-laws  also  provide  for  proceedmgs  against  members  who  fail 
to  meet  their  mercantile  obligations.  I  find  no  other  provisions  either 
in  the  statutes-  supra—  by  which  the  Exchange  is  incorporated,  or 
in  its  by-laws,  material  to  the  question  before  us. 

To  subject  the  plaintiff  to  their  operation  the  defendant  contends 
that  the  charge  against  him  makes  out  a  case  of  ^' proceedings  incon- 
sistent with  just  and  equitable  principles  of  trade."  If  that  is  so 
there  can  be  no  doubt  that  the  courts  below  have  both  erred,  and  the 
plaintiff  must  abide  by  an  adjudication  from  the  committee  by  whom, 
as  one  of  the  terms  oi  membership,  he  agreed  such  matters  should  be 
investigated.      Weston  v.  Ivea^  97  N.  Y.  222. 

The  learned  counsel  for  the  appellant,  however,  has  not  understated 
bis  case  when  he  says :  "  The  ground  of  complaint  was  that  plaintiff  had 
refused  to  pay  a  aebt  which  Carhart,"  the  other  defendant,  "  claimed 
te  be  due  nim  from  plaintiff  for  certain  freight  and  charges,"  and 
accepting  again  the  appellant's  statement,  "  upon  being  summoned 
before  the  committee,  tne  plaintiff  appeared,  protested  that  the  case 
was  not  within  the  jurisdiction  of  the  committee."  Why?  "  For  the 
reason  that  his  liability  was  doubtful  as  matter  of  law,  and  the  questions 
involved  were  then  the  subject  of  litigation,"  that  is,  it  was  before  the 
court.  Now,  if  we  look  further,  but  to  facts  entirely  undisputed,  we 
find  that  C^hart's  claim  was  against  "  The  National  Steamship  Com- 
pany," for  which  Hurst,  the  plaintiff,  was  agent ;  that  his  demand 
depended  upon  the  true  construction  of  a  bill  of  lading  for  goods,  to 
be  shipped  on  a  steamer,  but  which  were  destroyed  by  fire  while  lying 
on  the  dock,  as  was  also  the  ship  and  much  other  merchandise  belong- 
ing to  various  parties.  The  conditions  of  the  bill  of  lading  were  sudi 
that  the  steamship  company  were  advised  by  counsel  that  they  were 
released  from  liability,  and  refusing  to  pay,  actions  were  brought,  and 
wei'e  then  pending  in  the  State  courts  and  courts  of  the  United  States. 
For  this  reason  only  did  Hurst  decline  payment,  and  as  we  have  seen^ 
nothing  more  is  charged. 

.1  am  unable  to  believe  that  any  such  transaction  was  intended  to  be 
included,  or  that  it  is  in  fact  included  within  the  by-law  in  question. 

1.  We  are  to  construe  the  language  referred  to  in  connection  with 
other  phrases  with  which  that  language  is  coupled.  The  offenses  are 
"  willful  violations  of  the  charter  or  by-laws,  or  fraudulent  breach  of 
contract,  or  of  any  proceeding  inconsistent  with  Just  and  equitable 
principles  of  trade,  or  of  other  misconduct."  The  whole  is  fitly 
characterized  by  the  last  word  "  misconduct."     All  specified  are  cases 
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of  that  kind.  Not  a  violation  of  the  charter,  bat  a  willful  violation ; 
not  a  breach  of  contract,  but  a  fraudulent  breach  of  contract ;  then  a 
proceeding  inconsistent  with ;  that  is,  contrary  to  just  and  equitable 
principles  of  trade,  or,  in  other  words,  an  unjust  and  inequitable  pro- 
ceeding in  some  matter  of  trade.  We  have  before  us  a  simple  charge 
of  the  non-payment  of  a  debt,  that  is,  a  breach  of  contract.  The  by- 
law says  a  fraudulent  breach  of  contract.  We  see,  first,  specific  and 
particular  oflFenses  charged — violation  of  the  charter,  fraudulent 
oreach  of  contract,  then  general  words  ipiiplying  other  misconduct. 
These  latter  must  take  their  meaning  from  the  preceding  particular 
words,  and  so  be  deemed  to  comprehend  only  acts  or  conduct  of  the 
same  kind  as  those  designated  by  them,  and  which  constitute  miscon- 
duct. Now,  however  interested,  and  justly  so,  every  member  of  such 
an  association  may  be  in  the  character  and  conduct  of  his  fellow  mem- 
ber, it  is  impossible  that  the  most  sensible  bould  find  in  such  a  transac- 
tion any  thing  to  impair  the  respect  he  might  otherwise  entertain  for 
an  associate,  or  diminution  of  self-respect  in  being  numbered  with 
him. 

No  principle  of  trade  requires  a  man  to  pay  a  claim  not  established, 
nor  does  it  prevent  him  from  requiring  that  it  shall  be  established 
according  to  law.  Nor  have  the  members  of  the  Produce  Exchange 
contracted  to  the  contrary.  The  claim  in  question  was  a  fair  matter  of 
controversy.  The  plaintiff  offered  to  submit  it  to  the  court.  Carhart 
refused  to  do  so.  Manifestly  his  preference  was  a  committee  of  the 
Exchange.  Herrick,  the  president,  in  his  opposing  affidavit,  states  that 
the  complaint  committee  must  either  dismiss  the  complaint  or  arrange 
for  arbitration.  They  have  not  dismissed  the  complaint,  but  intend  to 
proceed  with  it.  They  had  no  power  to  require  arbitration.  The 
statute  —  Laws  of  1862,  supra,  §  5  —  gives  power  of  arbitration  in 
such  cases  only  as  are  voluntarily  submitted  to  them  for  that  purpose. 
There  is  no  pretense  that  this  is  one  of  them. 

I  have  examined  with  care  the  argument  of  the  very  able  counsel  for 
the  appellant,  but  find  no  answer  to  the  reasoning  of  the  leanied  judge, 
upon  whose  opinion  the  decision  of  the  general  term  was  placed. 
There  is  no  occasion  to  add  to  it.  Nor  do  the  cases  cited  seem  to 
sustain  the  appellant.  In  Thacher*8  Case,  18  Abb.  Pr.  271,  the 
by-law  of  the  association  whose  acts  were  complained  of  permitted  its 
board  of  managers  to  expel  any  member  who  slwuld  "  willfully  violate 
the  charter  or  by-laws,  or  be  guilty  of  fraudulent  breach  of  contract  or 
other  gross  misconduct.''  It  was  charged  against  Thacher  "  that  he 
had  obtained  goods  by  false  pretenses  in  a  transaction  in  Brooklyn,  and 
after  a  trial,  at  which  Thacher  appeared,  the  board  declared  that  the 
charge  was  proven,  and  so  the  member  was  expelled."  Upon  applica- 
tion for  mandamus  to  restore  him  the  court  denied  it  and  held  that 
the  offense  was  covered  by  the  by-law,  and  the  association  liad  juris- 
diction. 

In  Baldwin  against  the  defendant  —  manuscript  of  opinion  by  Beady, 
J.  —  the  offense  charged  was  '"  a  fraudulent  breach  of  contract."  The 
present  case  is  like  neither  of  them.  Both  cases  came  literally  within 
the  power  conferred  on  the  corporation.    The  one  before  us  cannot  be 
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BO  regarded  and,  in  my  opinion,  the  act  charged  is  no  oflEense,  neither 
within  the  letter  nor  the  spirit  or  intent  of  the  by-law,  and  as,  in  this 
conclusion,  I  agree  with  both  the  special  and  general  terms,  whose 
judges  have  given  to  the  inquiry  a  full  and  patient  examination,  I  need 
add  nothing  further.  If  I  am  right  it  follows  that  the  defendant  was 
exceeding  its  jurisdiction  to  the  plaintiff's  injury.  The  grant  of  a  pre- 
liminary injunction,  to  restrain  the  doing  or  the  thing  complainea  of, 
is,  therefore,  dependent  on  the  discretion  of  the  court,  and  when  it 
appears,  that  unless  restrained,  damage  must  accrue  to  the  plaintiff,  its 
exercise  cannot  be  successfully  questioned.  It  would,  of  course,  be 
otherwise  if  the  matter  was  one  over  which  the  defendant  had  controL 
But  here  the  defendant  is  not  proceeding  rightfully  or  even  in  ^ood 
faith.  It  has  either  mistaken  or  intentionally  violated  the  principles 
upon  which  its  power  of  adjudication  depends.  It  is  in  fact  limited  to 
certain  specific  controversies  or  questions  m  regard  to  conduct.  Neither 
its  charter  nor  its  laws  confer  an  undefined  or  unlimited  discretion,  and 
it  is  the  arbitrary  exercise  of  an  assumed  power  which  makes  the  cause 
of  action.  The  interference  of  the  court  by  injunction  was,  therefore, 
properly  invoked  to  prevent  the  continuance  of  an  act  which,  if  consum- 
mated, would  produce  injury  to  the  plaintiff.  The  case  is  brought  both 
within  the  language  of  tne  Code,  §  603,  and  well-established  principles 
of  equity.  The  cases  relied  upon  by  the  appellant  undoubtedly  snow 
that  when  a  matter  is  left  to  tne  discretion  of  those  who  are  to  decide 
according  to  their  own  conscience  and  judgment,  no  other  tribunal  is  to 
inquire  whether  they  have  exercised  their  discretion  properly  or  not,  but 
if  I  am  right  in  the  view  taken  of  the  facts  in  this  case,  that  principle 
has  no  application  here,  for  there  has  been  no  such  submission. 

The  order  appealed  from  should,  therefore,  be  affirmed. 

Eapallo  and  Finoh,  JJ.,  concur. 


Haight,  Resp't,  v.  Bmsbin,  AppPt.* 

October  27.  1885. 

SUBROOATE'S  COtJRT  —  ExECUTOR's  BoND  —  SURETY  —  ReAL  EsTATE. 

It  is  a  general  rule,  that  the  sureties  upon  the  bond  of  an  executor  or  adminis- 
trator are  not  liable  until  the  default  of  the  principal  has  been  established  before 
the  surrogate. 

The  surrogate  has  power  to  remove  an  executor  for  neglect  of  duty,  or  bad 
faith,  in  failing  to  dispose  of  the  assets  of  the  estate  and  invest  their  proceeds, 
and  on  an  accounting  may  charge  him  with  any  loss  resulting  to  the  estate  from 
such  misconduct.  The  power  of  the  surrogate  in  this  respect  extends  to  the 
real,  as  well  as  the  personal  estate,  in  the  hands  of  the  executor. 

Appeal  from  a  judgment  of  a  general  term  of  the  supreme  court,  in 
the  third  judicial  department,  affirming  an  interlocutory  judgment 
which  overruled  a  demurrer  to  the  plaintiffs  complaint  therein. 

This  action  was  brought  against  Giles  S.  Brisbm,  as  principal,  and 
the  said  James  C.  Brisbin  and  Morgan  B.  Moe,  as  sureties,  upon  the 
bond  of  the  said  Giles  S.  Brisbin,  as  executor  and  trustee,  under  the 
will  of  Catherine  S.  Bailey,  deceased.     The  complaint  contains  two 

*  Reversing  36  Hun,  579. 
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counts.  The  first  alleged  gross  neglect  and  bad  faith  on  the  part  of 
said  executor^  in  failing  to  sell  certain  real  estate  and  invest  the  pro- 
ceeds thereof,  as  required  and  dii-ected  by  said  will,  and  that  the  plain- 
tiff was  one  of  the  two  beneficiaries  under  said  will  injured  thereby, 
the  other  being  the  wife  of  said  executor.  The  second  count  sets  forth 
a  judgment  obtained  by  said  plaintiff  against  said  executor  individually, 
in  August,  1884,  "for  neglecting  to  faithfully  execute  and  discharge 
the  trust  reposed  in  him  under  the  said  will,"  and  that  an  execution 
issued  on  said  judgment  has  been  returned  unsatisfied. 

The  bond  in  question  was  executed  in  November,  1882,  pursuant  to 
an  order  of  the  surrogate  of  Saratoga  county,  and  in  the  usual  form  of 
an  executor's  or  adramistrator's  bond. 

The  defendants,  James  0.  Brisbin  and  Morgan  B.  Moe,  the  sureties 
upon  said  bond,  demurred  to  the  complaint,  upon  the  ground  that  it 
did  not  state  facts  snfiicient  to  constitute  a  cause  of  action  against 
them.  The  demurrer  was  oven'uled  by  the  decision  at  special  term, 
upon  which  an  interlocutory  judgment  was  entered  in  Saratoga  county 
in  December,  1884. 

These  defendants  then  appealed  from  the  interlocutory  judgment  to 
the  general  term  of  the  supreme  court.  That  court  affirmed  tne  inter- 
locutory judgment.  Bookbs,  J.,  writing  the  prevailing  opinion,  Lan- 
DON,  J.,  concurring,  but  Leabnbd,  P.  J.,  dissenting,  and  writing  an 
opinion  in  which  he  held  that  the  interlocutory  judgment  should  be 
reversed,  and  the  demurrer  sustained. 

These  defendants  then  procured  from  the  general  term  the  certificate 
mentioned  in  subdivision  4  of  section  190  oi  the  Code  of  Civil  Proced- 
ure, and  appealed  to  this  court. 

P.  C.  Ford^  for  appellants.     E.  F.  BvUardy  for  respondent. 

FiNOH,  J.  The  argument  on  this  demurrer  concedes,  as  a  general  rule, 
that  the  sureties  upon  the  bond  of  an  executor  or  administrator  are  not 
liable  until  the  default  of  their  principal  has  been  established  before 
the  surrogate.  Hood  v.  Hoody  85  N.  T.  561.  The  respondent,  how- 
ever, claims  that  the  rule  is  not  universal  and  admits  of  exceptions,  and 
is  not  to  be  applied  in  a  case  where  the  surrogate's  court  has  no  juris- 
diction to  redress  the  specific  wrong  which  forms  the  subject  of  com- 
plaint. The  causes  of  action  asserted  by  the  plaintiff  were  in  substance 
that  an  executor,  empowered  and  directed  by  the  will  to  sell  real  estate, 
had  been  guilty  of  gross  neglect  and  bad  laith  in  failing  to  sell  and 
invest  the  proceeds;  and  the  action  to  redress  this  grievance  is  brought 
in  the  supreme  court  and  seeks  damages  for  a  breach  of  the  bond.  The 
plaintiff  insists  that  for  this  injury  the  surrogate  can  give  no  redress, 
and,  therefore,  to  require  his  preliminary  adjudication  would  involve 
an  impossible  condition  and  leave  the  injury  inflicted  without  a  remedy. 
If  sucn  a  case  should  occur,  equity  would  be  quite  sure  to  furnish  a 
remedy,  the  specific  need  of  its  intervention  being  disclosed  and  all 
necessary  parties  being  brought  before  the  court,  and  that  would  be  the 
appropriate  remedy  to  charge  the  executor  instead  of  an  action  at  law 
upon  the  bond.  Trust  duties  are  peculiarly  the  subject  of  equity  juris- 
diction, and  those  of  an  executor  or  testamentary  trustee  are  in  the 
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main  subiected  to  the  surrogate's  control.  We  have  quite  recently 
considered  the  scope  and  boundaries  of  the  jurisdiction  conferred  upon 
that  tribunal.  Hyland  v.  Baxter ^  98  K  Y.  610.  Witliin  the  princi- 
ples there  established  we  discover  no  reason  for  doubting  the  power  of 
the  surrogate  upon  an  accounting  to  charge  the  executor  with  any  loss 
to  the  estate  resulting  from  negligence  or  bad  faith.  While  it  is  true 
that  in  the  first  instance  that  court  could  not  order  the  sale  of  the  real 
estate,  and  take  upon  itself  the  discretion  and  judgment  committed  to 
the  executor,  it  could  certainly  reach  the  justice  of  the  case  by  its  power 
of  removal  and  its  authority  upon  an  accounting.  For  gross  neglect 
and  especially  for  bad  faith  on  the  part  of  an  executor  in  refusing  to 
perform  the  duties  of  his  trust  the  surrogate  may  remove  him  and  settle 
and  adjust  his  accounts  and  charge  him  with  any  loss  to  the  estate  which 
has  resulted  from  his  misconduct.  Code,  §§  2685  and  2605.  Such 
gross  neglect  or  positive  bad  faith  as  would  justify  his  removal  would 
equally  justify  a  redress  of  the  injury  in  the  adjustment  of  his  accounts. 
It  is  no  answer  to  say  that  such  remedy  has  been  tried  and  failed.  It 
did  not  fail  for  lack  of  jurisdiction,  but  from  a  judgment  adverse  to 
the  application  upon  its  merits,  llaigkt  v.  Brishin,  96  N.  Y.  132. 
We  do  not  think  this  case  comes  within  any  of  the  possible  exceptions 
referred  to  in  Hood  v.  Ilood^  supra.  If  the  present  action  can  be 
deemed  one  in  equity  so  also  was  that,  and  it  expressly  decided  that  no 
equitable  action  could  be  maintained  to  charge  the  sureties  until  the 
principal's  default  had  been  adjudged  by  the  surrogate,  unless  in  certain 
exceptional  cases  in  which  the  special  circumstances  requiring  the  aid 
of  equity  are  disclosed.  No  such  special  circumstances  here  exist, 
unless  it  be  held  that  the  surrogate,  upon  a  proceeding  ending  in  a  re- 
moval of  the  executor,  and  as  a  consequence  the  adjustment  of  his 
accounts,  could  not  charge  him  with  a  devastavit  produced  by  his 
omission  to  sell  when  he  might  have  done  so,  under  circumstances  show- 
ing gross  neglect  and  bad  faith,  and  establishing  a  definite  consequential 
loss  to  the  estate.  Where  there  has  been  a  failure  to  sell  personal  property 
by  an  executor  without  adequate  excuse  it  is  q  uite  common  to  charge  him 
with  the  resultant  loss,  and  we  can  see  no  good  reason  why  in  a  proper  case 
the  same  remedy  might  not  be  applied  as  to  the  disposition  of  real  estate. 
In  each  case  there  is  a  wrong  and  a  loss  and,  therefore,  a  devastavit. 
Where  the  executor,  in  bad  faith  and  with  gross  negligence,  has 
withheld  land  from  sale  until  it  has  depreciated  in  value,  he  has  just 
as  completely  wasted  assets  as  if  he  had  willfully  destroyed  them  or 
negligently  permitted  their  injury.  How,  then,  does  he  completely 
account  when  he  accounts  for  but  a  part  in  its  value  of  wnat  he 
received  ?  And  why  does  not  an  authority  to  make  him  account  justly 
involve  the  right  to  charge  him  with  a  willful  or  negligent  loss  which 
his  own  misconduct  has  brought  upon  the  estate  ?  It  does  not  help 
the  appellant  to  call  the  defendant  a  testamentary  trustee.  In  \hsA» 
character  the  surrogate's  jurisdiction  remains.  He  may  settle  the 
accounts  and  is  vested  with  power  of  removal  —  §§  2807,  2817  —  and 
that  in  any  case  where  the  trustee  has  "im  providently  managed  or 
injured  the  property  committed  to  his  charge,"  or  been  guflty  of 
"  other  misconduct  in  the  execution  of  his  trust." 
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Section  814  of  the  Code  has  no  application  to  the  case. 

The  judgments  of  the  special  term  and  of  the  general  term  should 
be  reversea,  and  the  defendants  appealing  have  judgment  on  the  de- 
murrer, with  costs. 

All  concur. 


People,  ex  eel.  SMirH,  Appl't,  v.  Commissioners,  etc.,  of  New  York, 

Resp'ts. 

October  37,  1885. 

Taxation  —  Lunatic's  Estate  —  Where  Assessed. 

The  personal  estate  of  a  lunatic  should  be  assessed  to  the  lunatic  in  the  place 
where  he  resides  and  not  to  the  committee  appointed  to  take  charge  of  his  estate. 

Appeal  from  order  of  general  term  reversing  order  of  special  terui 
vacating  tax. 

By  an  order  of  the  supreme  court  of  this  State,  made  and  entered  in 
Madison  county,  the  relator  was  appointed  the  committee  of,  and  given 
the  care  and  custody  of,  the  person,  and  the  possession,  care  and  manage- 
ment of  the  real  and  personal  estate  of  Sidney  Smith,  a  lunatic,  resid- 
ing in  said  Madison  county.  Within  the  period  prescribed  by  law,  the 
deputy  tax  commissioner  charged  with  that  duty,  assessed  the  relator 
with  respect  of  the  personal  property  held  by  him  as  such  committee, 
ill  the  sum  of  $160,000.  The  relator  resides  in  the  city  of  New  York. 
Subsequently,  the  relator  made  application  to  the  commissioners  of 
taxes  and  assessments  to  have  such  assessment  canceled. 

On  July  3  6,  1884,  a  writ  of  certiorari  was  issued  out  of  this  court  to  * 
review  the  action  of  said  commissioners  in  imposing  the  assessment  in 
question. 

The  proceedings  came  on  for  trial  on  the  30th  day  of  October,  1884, 
at  special  term,  and  on  the  12th  day  of  December,  1884,  an  order  was 
entered  canceling  the  said  assessment. 

From  that  order  appeal  was  taken  to  the  general  term,  where  said  order 
was  affirmed. 

Mr  Many  for  appellant.    Mr.  Deauj  for  respondents. 

Dahfobth,  J.  The  relator,  by  an  order  of  the  supreme  court  en- 
tered ill  Madison  county,  was  appointed  committee  of  the  estate  of 
one  Smith,  a  lunatic,  who  resided  m  that  county.  The  relator  lived  in  the 
city  of  New  York,  and  its  board  of  tax  commissioners  assessed  to  him, 
''  as  committee,''  tho  personal  estate  of  the  lunatic.  Upon  certiorari 
the  court  at  special  term  vacated  the  assessment  on  the  ground  that 
the  estate  was  not  in  possession  of  the  relator,  or  under  his  control  as 
'"agent,  trustee,  guardian,  executor  or  administrator,"  within  the 
meaning  of  the  statute,  infra.  Upon  appeal  to  the  general  term  the 
decision  was  reversed. 

There  was  no  question  that  the  property  was  liable  to  taxation,  but 
the  contention  of  the  relator  is  that  it  should  have  been  assessed 
against  the  lunatic  at  his  place  of  residence.  This  depends  upon  the 
statute  which  prescnbes  the  place  in  which  property  is  to  be  assessed. 
The  general  provision  under  the  Revised  Statutes  —  Vol.  1,  tit.  2,  p.  1, 
chap.  18,  art.  1,  §  5  —  as  amended  in  1851  —  Laws  of  1851,  chap.  176, 
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§  2  —  so  far  as  it  relates  to  this  case,  is  that  '^  every  person  shall  be 
assessed  in  the  town  or  ward  where  he  resides,  when  the  assessment  is 
made,  for  all  personal  estate  owned  bj  him,  including  all  personal 

*  estate  in  his  possession  or  under  his  control  as  agents  trustee,  executor 
or  administrator,  and  in  no  case  shall  property  so  held  under  either  of 
these  trusts  be  assessed  against  any  other  person." 

The  relator  cannot  be  regarded  as  "  agent,"  for  that  designation,  as 
we  have  already  held,  only  applies  to  one  whose  principal  is  a  non- 
resident of  the  State.  Boardman  v.  Supervisors^  etc.y  85  N.  Y.  359. 
It  is  obvious  that  he  is  neither  executor  nor  administrator,  nor  is  he 
assessed  as  such,  nor  as  trustee  or  guardian.  Stnctly,  then,  the  statute 
has  not  been  followed.  It  says :  "  When  a  person  is  assessed  as  trus- 
tee, guardian,  executor  or  administrator,  he  shall  be  assessed  as  such, 
with  the  addition  to  his  name  of  his  representative  character."  Nor 
is  the  style  or  title  by  which  the  relator  is  describ^  convertible  with 
the  statutory  appellations.  The  office  of  committee  is  as  well  defined 
and  specifically  referred  to  in  law  and  in  the  statutes  as  that  of  guard- 
ian, executor  or  administrator.  Each  person  filling  either  may  be 
said  to  perform  the  functions  of  a  trustee ;  and  had  the  legislature 
intended  by  that  general  word  to  embrace  all  persons  who  might  be 
so  described,  it  is  difficult  to  see  why  they  selected  specific  terms 
by  which  particular  characters  are  indicated  unless  they  intended  to 
exclude  others,  nor  why  the  word  "  trustee  "  was  coupled  with  them 
unless  it  was  to  be  taken  in  a  technical  sense  and  limited  in  its  applica- 

.  tion  to  such  persons  as  might  by  express  appointment  fill  the  office  and 
by  virtue  of  it  hold  the  legal  title  to  property  as  trustee  under  some 
trust  authorized  by  statute.  A  different  construction  would  deprive  the 
prohibition  of  the  statute,  supra^  of  any  force.  It  declares  that  "  in  no 
case  shall  property  so  held  under  eitner  of  these  trusts  be  assessed 
against  any  other  person."  They  are  words  of  limitation  and  include 
only  such  persons  as  are  invested  with  a  delegated  power  under  one  or 
the  other  of  the  terms  referred  to.  Such  is  not  the  case  with  the 
relator, 

A  trust  is  no  doubt  discharged  by  a  committee  of  the  estate  of  a 
lunatic,  but  the  trust  is  in  the  court  and  the  committee  acts  under  its 
appointment  as  agent,  officer  or  bailiff.  Through  him  the  court  must 
preserve  the  property  intrusted  to  it  and  therewith  maintain  the  lunatic 
and  his  family.  But  the  lunatic  is  not  divested  of  his  estate  or  property 
rights,  and  the  legal  title  thereto  remains  as  before.  Nothing  has  been 
taken  from  him  but  its  control  and  management  —  Beverly* s  Cfise, 
Coke's  Rep.,  part  IV",  p.  123  ;  Lane  <&  Gros  v.  Schermerhom^  1  Hill, 
97  ;  MoKtUip  v.  MoKiUip^  8  Barb.  552  ;  Code  of  Civ.  Proc,  chap.  17, 
tit.  6  —  and  it  is  only  by  statute  that  certain  actions  even  in  respect 
thereto  can  be  brought  in  any  name  save  his.  Laws  of  1845,  chap. 
112.  In  a  general  sense  and  for  certain  purposes  an  "  agent "  is  a 
trustee ;  yet  it  was  deemed  necessary  to  bring  such  a  representative  within 
the  statute  by  amendment.  The  duties  of  attorney  or  factor  would 
permit  the  same  interpretation,  and  by  the  Code  regulating  procedure 
m  actions  any  one  with  whom  a  contract  is  made  for  the  benefit  of 
another  is  to  be  deemed  a  trustee  of  an  express  trust  and  permitted  to 
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sue  without  joining  with  him  the  person  for  whose  benefit  the  action 
was  prosecuted  — 1  449  ;  but  it  cannot  be  supposed  that  such  a  person 
would  be  embraced  within  the  statute  which  lies  at  the  foundation  of 
this  proceeding.  Something  more  than  a  trust  reposed  in  one  is 
required,  to  make  him  a  "  trustee,"  according  to  its  intent.  So  is  it 
with  the  "  committee  "  of  a  lunatic.  He  executes  an  important  trust, 
but  it  is  by  virtue  of  a  mere  authority  without  any  interest.  It  would 
seem  to  follow  that  the  relator  as  "  committee"  could  not  be  liable  to 
assessment  upon  the  property  held  by  him  in  that  capacity,  but  that  it 
should  be  assessed  to  the  lunatic,  its  owner,  in  the  place  where  he 
resides.     1  Rev.  Stat.,  title  2,  part  1,  chap.  13,  art.  1,  §  5. 

The  order  of  the  general  term  should,  therefore,  be  reversed  and  the 
order  of  the  special  term  aflirmed,  with  costs  in  each  court. 

All  concur. 


La£ein«  Resp't,  V.  Misland,  Appl't. 

October  27,  1885. 

FoRBCLOSUiiE — Leasehold  Estate — Distribution  op  Surplus  Moneys. 

The  value  of  a  leasehold  estate  is  what  it  is  worth  over  and  above  the  rents 
reserved  ;  and  in  the  absence  of  any  evidence  of  such  value  no  foundation  exists 
for  an  award  to  the  lessee  out  of  the  surplus  moneys  coming  to  the  lessor  as  owner 
of  the  equity  of  redemption. 

In  the  absence  of  proof  to  the  contrary,  the  rents  reserved  must  be  presumed 
to  be  the  fair  annual  value  of  the  use  of  the  land,  and  that  the  fee  is  worth  more 
than  the  incumbrances,  as  shown  by  a  foreclosure  sale,  does  not  destroy  that  pre- 
sumption 

This  is  a  proceeding  to  obtain  surplus  moneys  after  sale  in  foreclos- 
ure of  property  in  Kings  county.  The  two  claimants  were  Agnes 
Misland  and  Louise  Misland,  the  latter  claiming  as  owner  of  the  e<juity 
of  redemption  of  the  mortgaged  premises.  The  former  claimed 
under  a  lease  made  to  her  by  this  same  Louise  Misland,  for  the  life- 
time of  her  father,  John  Misland,  who  is  Agnes  Misland's  husband, 
and  who  together  occupied  the  mortgaged  premises.  John  Misland  is 
still  living,  aged  63.  The  lease  is  dated  July  21,  1881,  and  is  recorded 
March  29,  1882.  This  proceeding  was  beffun  January  10,  1883,  sub- 
sequent to  a  judgment  in  foreclosure  dated  N^ovember  11,  1882. 

The  referee  appointed  to  ascertain  who  was  entitled  to  the  surplus 
money,  reported  m  favor  of  Louise  Misland,  and  the  order  confirming 
this  report,  and  here  appealed  from,  directed  it  to  be  paid  over  to  her, 
which  order  was  aflSrmed  by  the  general  term,  on  the  opinion  of  Mr. 
Justice  Dykman. 

The  lease  in  question  is  for  the  entire  life  of  John  Misland,  and 
contains  the  usual  covenants  for  quiet  and  peaceable  possession. 

As  the  owner  of  this  lease,  the  defendant,  Agnes  Misland,  claimed 
that  she  was  entitled  to  have  the  surplus  money  applied  as  a  provision 
for  her  life  lease.  But  she  introduced  no  evidence,  and  there  was 
nothing  in  the  case  showing  the  value  of  the  leasehold  estate  over  and 
above  Sie  rents  reserved. 

Charles  N.  Judson^  for  appellant.  AntJumy  JBarreUj  for  respond- 
ent. 

Vol.  11-83 
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FmoH,  J.  This  order  should  be  affirmed,  solely  for  the  reason  that 
Agnes  Misland  did  not  show  the  value  of  her  leasenold  estate  in  excess 
of  the  rents  reserved,  or  that  it  had  any  such  value.  We  may  grant 
that  the  lease  which  she  produced  from  Louisa  was  duly  delivered,  and 
that  there  was  possession  under  it,  and  so  that  she  was  entitled  to  be 
first  paid  out  of  the  surplus  of  the  value  of  her  leasehold  estate  before 
any  part  of  such  surplus  should  go  to  the  lessor  as  owner  of  the  equity 
of  redemption.  But  the  difficiuty  remains  that  there  is  no  sufficient 
proof  of  any  such  value,  and  so  no  basis  for  an  award  to  the  lessee. 
The  whole  subject  was  fully  discussed  in  Clarkson  v.  Skidmore^  46  N. 
Y.  301.  It  was  there  explained  that  the  value  of  the  leasehold  estate, 
the  sum  lost  by  its  destruction,  is  what  it  is  worth  over  and  above  tlie 
rent  reserved.  If  its  value  does  not  exceed  such  rents,  no  loss  results 
from  an  abridgment  of  the  term.  The  occupation  lost  and  the  rental 
saved  balance  each  othei*.  But  if  the  estate  is  worth  something  over 
and  above  the  rental,  that  excess  is  lost  by  the  destruction  of  the  term. 
In  this  case  no  such  excess  of  value  was  in  any  manner  established. 
The  amount  of  the  rent  reserved  was  not  shown.  '  It  consists  of  a  sum 
equal  to  the  interest  on  incumbrances,  the  number  and  amount  of 
which  we  do  not  know,  and  to  the  insurance  premiums,  taxes  and 
water  rents.  What  this  annual  rental  in  money  amounted  to,  and  how 
it  compared  with  the  actual  annual  value  of  the  leasehold  estate,  is 
undisclosed,  and  so  no  basis  existed  for  estimating  a  possible  Iqss  result- 
ing from  the  extinction  of  the  lease,  and  to  which  Agnes  was  entitled 
as  compensation  out  of  the  surplus  realized.  The  only  fact  ihown  was 
that  value  remained  in  the  fee,  over  and  above  the  incumbrances,  as 
indicated  by  the  result  of  the  foreclosure  sale.  But  the  case  already 
cited  determines  that,  while  the  surplus  realized  may  be  ah  element  in 
estimating  the  value  of  the  leasehold,  yet  the  interest  upon  such  sur- 
plus is  not  that  value.  It  in  no  respect  concludes  the  lessee,  and  so 
should  not  conclude  the  lessor.  In  the  absence  of  proof  to  the  con- 
trary, the  rents  reserved  must  be  presumed  to  be  the  fair  annual  value 
of  the  use  of  the  land,  and  that  the  fee  is  worth  more  than  the  incum- 
brances as  shown  by  a  foreclosure  sale  does  not  rebut  or  destroy  that 
{)resumption,  for  the  interest  upon  the  value  of  the  fee  is  much  less 
ikely  to  measure  justly  the  value  of  the  use  than  the  rental  agreed  upon 
by  the  parties  as  the  fair  value  of  such  use.  The  special  term  was, 
therefore,  justified  in  ruling  that  Agnes  Misland  had  shown  no  loss  by 
the  extinction  of  her  estate  which  should  be  compensated  out  of  the 
surplus. 
The  order  should  be  affirmed,  with  costs. 


In  thb  Matter  of  Hawley. 

October  20,  1885. 

Surrogate's  Court  —  Infant's  Estate  —  Dkcrek — Retdew  by  Qeksral  Term 
—  Code,  §2481. 

The  general  term  has  no  authority  to  vacate  a  decree  of  the  6tirrogate*8  court 
several  years  after  it  was  entered,  and  as  to  the  subject  of  which  and  the  parties 
interested,  the  surrogate  had  full  jurisdiction,  upon  a  mere  allegation  in  a  collat- 
eral proceeding  that  some  of  his  determinations  were  erroneous  as  matter  of  l*w, 
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and  with  nothing  in  the  petition  to  show  any  such  fraud  or  clerical  error  or  newly- 
discovered  evidence,  or  any  other  fact  rendering  such  an  order  proper  under  sec- 
tion 2481  of  the  Code.  That  section,  in  defining  the  nature  and  character  of  the 
proof  necessary  to  authorize  such  a  proceeding,  very  clearly  implies  that  it  can- 
not be  successfully  maintained  Upon  other  grounds. 

An  adjudication  of  a  surrogate's  court  made  in  a  proceeding  to  which  a  minor 
regularly  represented  was  a  party,  has  the  same  effect  as  a  similar  adjudication 
between  adults,  and  the  relief  which  he  has  from  an  erroneous  or  irregular  adju- 
dication is  the  same  as  that  of  an  adult  except  in  respect  to  the  period  of  time 
within  which  the  application  must  be  made. 

On  appeal  from  order  of  general  term,  second  department,  reversing 
order  oi  surrogate. 

Isaac  M.  Singer,  the  sewing  machine  inventor,  died  at  Paignton  near 
Torquay,  England,  on  the  25th  day  of  July,  1875.  He  left  a  will  as 
to  his  American  estate. 

When  this  will  was  oflEered  for  probate,  a  woman  not  recognized  in 
it  appeared  by  counsel  and  ckimed  to  be  the  lawful  widow  of  the  tes- 
tator, and  as  such  entitled  to  intervene  in  the  proceeding  and  to  oppose 
the  admission  of  said  will  to  probate.  The  application  to  intervene 
was  denied  and  the  will  admitted  to  probate  January  10,  1870,  and  on 
the  same  day  David  Hawley,  the  appellant  herein,  qualified  as  sole  sur- 
viving executor  of  the  same.  Under  that  will  he  became  the  testament- 
ary guardian  and  trustee  of  several  of  the  children  of  the  deceased, 
and  among  others  of  Adam  Mortimer  Singer,  the  respondent  herein. 

The  said  executor  proceeded  to  administer  said  estate.  An  appeal 
was  taken  from  the  order  admitting  the  will  to  probate,  which  was 
argued  at  general  term  of  the  second  department,  and  the*  order  affirmed. 
Other  suits  were  brought  and  more  threatened,  until  finally  all  were 
compromised  and  settled,  and  the  said  executor  filed  his  accounts  for  a 
final  settlement  of  the  same  as  executor  on  the  16th  day  of  July,  1877. 
Objections  having  been  made  to  the  same,  an  adjournment  was  had 
from  time  to  time  and  testimony  and  argument  introduced  in  support 
of  the  objections,  until  they  being  found  untenable,  all  objections  were 
withdrawn,  and  on  the  31st  day  of  October,  1877,  the  said  accounts 
were  finally  settled  and  allowed  by  the  surrogate,  and  a  decree  was  made 
adjusting  the  executor's  liability  and  directing  a  distribution  of  the 
estate  in  his  hands;  and  a  part  of  that  estate  came  to  his  hands  as  tes- 
tamentary guardian  and  trustee  of  Adam  M.  Singer. 

Afterward,  in  the  surrogate's  court,  Mr.  Hawley  passed  two  several 
accounts  as  such  testamentary  guardian  and  trustee,  and  upon  such 
accounting  decrees  were  made,  one  on  December  30, 1878,  and  another 
on  the  10th  day  of  January,  1881. 

On  the  accounting  of  the  last  decree,  entered  January  10,  1881, 
counsel  retained  by  uie  English  court  of  chancery  appeared  on  the  hear- 
ing, and  though  the  practice  and  rules  of  the  court  did  not  allow  an 
iniant  to  appear  by  counsel,  yet  he  examined  the  accounts  by  request 
of  the  surrogate,  and  was  heard  as  amicus  ouricBy  and  found  no  objec- 
tions. 

After  Adam  Mortimer  Sinser  attained  his  majority,  and  on  Novem- 
ber 5,  1884,  Mr.  Hawley  filed  a  final  account,  of  which  he  prayed  a 
settlement.  Singer  filed  objections  to  that  account.  And  thereupon, 
by  consent,  an  order  was  maae  on  the  10th  day  of  November,  1884, 
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directing  Mr.  Hawle^  to  deliver  to  the  ward  certain  certificates  of  the 
capital  stock  of  the  Singer  Manufacturing  Company,  and  certain  United 
States  bonds  of  the  par  value  of  $540,000 ;  and  to  pay  to  the  ward  the 
sum  of  $120,736.17,  leaving  in  the  hands  of  the  guardian  the  sum  of 
$12,000 ;  and  the  hearing  of  the  objections  was  set  down  for  Novem- 
ber 17,  1884.  Mr.  Hawley  complied  with  the  directions  of  this  order, 
and  obtained  a  pro  tanto  satisfaction ;  and  after  these  transactions  the 
ward  filed  his  petition,  addressed  to  the  surrogate,  referring  to  the  de- 
crees upon  the  various  accountings,  and  asking  that  they  might  be 
opened,  vacated,  modified  or  set  aside  so  far  as  to  permit  the  petitioner 
to  contest  the  allowance  of  commissions  made  to  Mr.  Hawley,  as  exec- 
utor and  as  guardian  and  trustee,  upon  the  manufacturing  stock  and 
also  allowances  of  money  ;  and  so  far  also  as  to  allow  the  ward  to  con- 
test certain  directions  contained  in  such  decrees  and  the  distribution  of 
the  proceeds  of  realty,  and  the  allowance  of  commissions  to  Mr.  Hawley 
upon  the  United  States  bonds  and  other  items.  Mr.  Hawley  filed  a 
written  answer  to  this  petition,  controverting  some  of  its  most  import- 
ant allegations ;  and  upon  these  papers  alone  the  application  to  open 
the  decrees  was  brought  to  a  hearing  before  the  surrogate,  December  12, 
1884.  The  surrogate  denied  the  application,  stating  his  reasons  in  an 
opinion,  and  from  the  denial  of  the  motion  the  ward  appealed  to  the  gen- 
eral term  of  the  second  department.  The  general  term  reversed  the 
order  of  the  surrogate. 

From  the  order  entered  on  that  reversal  the  testamentary  guardian 
and  trustee  appealed  to  this  court. 

The  application  below  was  based,  avowedly,  on  the  ground  that  the 
petitioner  and  his  counsel  think  that  errors  of  law  occurred  in  the  pro- 
ceedings which  resulted  in  the  decrees  in  question,  and  that  the  decrees 
were  framed  upon  erroneous  legal  conclusions. 

There  was  no  suggestion  of  newly-discovered  evidence,  of  surprise, 
or  of  imposition  upon  the  court,  and  no  serious  intimation  of  clerical 
error. 

The  question  then  arises  whether  the  surrogate's  court  or  the  general 
term  has  power  to  vacate  a  decree  or  grant  a  new  trial  or  a  new  hear- 
ing after  the  time  to  appeal  has  expired,  because  the  petitioner  and  his 
counsel  thought  that  errors  of  law  nad  occurred. 

Samtid  Jlcmdy  for  appellant.     O.  E.  Tracy ^  for  respondent. 

EuGEB,  Ch.  J.  Reference  to  the  principles  determined  In  re  Tildm^ 
98  N.  Y.  434,  seems  to  us  to  furnish  a  rule  by  which  this  appeal 
must  be  decided.  The  facts  are  quite  similar  to  those  existing  in  that 
case  and  are  substantially  as  follows :  David  Hawley  and  Charles  M. 
Keller  were  named  as  executors  in  the  will  of  Isaac  M.  Singer,  and  such 
executors  were  also  designated  to  act  as  guardians  and  trustees  of  the 
property  of  the  infant  legatees  named  therein.  Singer  died  in  July, 
1875,  and  his  will  was  admitted  to  probate  on  the  application  of  Hawley, 
January  10,  1876,  and  letters  testamentary  were  then  issued  to  him  as 
sole  surviving  executor  thereof.  Hawley  proceeded  to  administer  the 
estate  and  filM  his  account  for  a  final  settlement  thereof  as  executor  on 
July  16, 1877.    Citations  were  thereupon  duly  issued  by  the  surrogate 
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and  served  upon  all  parties  interested  in  such  settlement,  and  upon  the 
return  day  thereof  guardians  ad  Utem  were  duly  appointed  for  each  of 
the  infant  parties.  Upon  that  and  subsequent  adjourned  days  such  pro- 
ceedings were  had  that  on  the  Slst  day  of  October,  1877,  said  accounts 
were  settled  and  allowed  by  the  surrogate  and  a  decree  was  made  ad- 
justing the  executor's  liability  and  directing  a  distribution  of  the  prop- 
erty remaining  in  his  hands.  He  was  thereby  directed  to  retain  a  part 
of  such  property,  amounting  in  value  to  several  hundred  thousand  dol- 
lars, as  testamentary  guardian  and  trustee  for  the  petitioner,  Adam  M. 
Singer.  Twice  thereafter,  once  on  December  28,  1878,  and  again  on 
the  10th  of  January,  1881,  upon  a  proceeding  began  on  June  16,  1880, 
the  surrogate,  upon  an  appearance  of  all  of  the  parties  interested,  passed 
the  account  of  the  said  Hawley  as  testamentary  guardian  and  trustee  for 
said  infant  and  rendered  a  decree  adjudicating  the  rights  and  liabilities 
of  the  said  parties  in  their  relation  to  each  other  as  guardian  and  ward. 
In  November,  1884,  the  said  ward,  having  arrived  at  majority  shortly 
before,  presented  his  petition  to  the  surrogate  asking  that  each  of  said 
several  decrees  be  vacated  and  annulled  on  account  of  certain  alleged 
erroneous  allowances  made  therein  for  disbursements  and  commissions 
to  the  executor  and  trustee,  and  the  neglect  of  his  guardian  ad  litem  to 
make  the  proper  objections  And  obtain  the  disallowance  of  such  im- 
proper charges  upon  such  accounting.  This  application  was  denied  by 
the  surrogate,  but  upon  appeal  from  such  decision  the  general  term  of 
the  supreme  court  reversed  the  decision  of  the  surrogate  and  vacated 
not  only  the  two  decrees  entered  upon  the  accounting  of  the  testament- 
ary trustee  but  also  the  decree  rendered  upon  the  final  accounting  of 
the  executor. 

We  can  find  no  authority  for  the  order  made  by  the  general  term. 
That  court  has  thereby  assumed  to  vacate  several  decrees  duly  made  by 
a  surrogate  in  a  proceeding  regularly  pending  before  him  and  as  to 
which  he  had  duly  acquired  jurisdiction  over  the  parties  and  subject- 
matter,  upon  a  mere  allegation  in  a  collateral  proceeding  that  some  of 
his  determinations  were  erroneous  as  matter  of  law.  This  has  been 
done  several  years  after  the  decrees  were  entered  and  without  anv  proof, 
or  even  a  suggestion  in  the  petition  therefor,  that  any  such  fraud  or 
clerical  error  Bad  been  committed,  or  the  existence  of  evidence  newly 
discovered,  or  any  other  cause  rendering  such  an  order  proper  under 
section  2481  of  the  Code  of  Civil  Procedure.  To  authorize  one  court 
in  collateral  proceedings  to  set  aside  the  judgment  or  decree  of  another, 
regularly  entered,  something  more  is  required  than  proof  of  the  exist- 
ence of  an  erroneous  determination  of  such  court  upon  the  questions 
litigated  therein.  The  due  enjoyment  of  property  rights  and  the 
repose  of  titles  which  that  enjoyment  requires,  renders  it  necessary 
that  the  adjudications  of  legal  tribunals,  upon  which  rights  to  a  large 
extent  rest,  should  not  be  lightly  disturbea  or  arbitrarily  set  aside  and 
vacated  after  long  lapse  of  time,  for  errors  which  should  have  been  dis- 
covered and  remedied  at  the  time  of  their  perpetration.  Some  excuse 
must  be  shown  by  a  party  why  he  has  not  availed  himself  of  the  right 
of  review  provided  by  the  statute,  and  the  character  of  such  excuse  is 
described  in  section  2481.    That  section  very  clearly  defines  the  nature 
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and  characteristics  of  the  proof  necessary  ta  authorize  a  proceeding 
thereunder,  and  by  its  expression  of  the  circumstances  under  which  8U(£ 
an  aj)plication  can'  be  made  very  clearly  implies  that  it  cannot  be  suo- 
cesstuUy  maintained  upon  other  grounds.  The  provisions  of  the  Code 
of  Civil  Procedure  regulating  the  methods  by  which  a  review  of  the 
errors  occurring  Upon  a  trial  before  a  surrogate  can  be  secured,  and 
providmg  for  a  loss  of  the  right  of  review  unless  such  methods  are 
regularly  pursued,  also  furnishes  the  strongest  implication  that  such 
errors  are  not  remediable  by  any  other  proceeding.  It  was  held  in 
In  re  TUden^  supra^  that  an  adjudication  made  in  a  proceeding  to 
which  a  minor,  regularly  represented  in  accordance  with  the  practice  of 
the  court,  was  a  party,  had  the  same  efifect  as  a  similar  adjudication 
between  adults,  and  that  the  relief  which  he  had  from  an  erroneous  or 
irregular  adjudication  was  the  same  as  that  of  an  adult  except  in 
respect  to  the  period  of  time  within  which  an  application  for  relief 
from  an  irregular  judgment  must  be  made.  §  2742,  Code  of  Civ. 
Pro.  See,  also,  Freem.  Judgm.,  §  151 ;  Dan.  Ch.  Pr.  (5th  Ed.  App.) 
151 ;  In  re  Brick's  Estate^  15  Abb.  Pr.  12;  Phillips  v.  Dttseniern/y 
8  Hun,  348.  It  was  also  there  held  that  in  a  proceeding  wherein  the 
surrogate  had  jurisdiction  a  minor  had  no  relief,  under  section  2481 
of  tlie  Code  ot  Civil  Procedure,  from  an  erroneous  or  irregular  decree, 
except  upon  the  ground  of  fraud,  or  clerical  mistake,  newly-discov- 
ered evidence  or  otner  like  cause,  and  that  such  relief  must  be  applied 
for  within  the  period  prescribed  by  section  1291  of  the  Code  of  Civil 
Procedure.  The  application  of  these  rules  to  the  case  in  hand  seems  to 
us  to  require  the  I'eversal  of  the  order  of  the  court  below. 

The  suggestion  made  by  that  court  that  an  alleged  distinction  made 
by  the  Cooeof  Civil  Procedure  between  intermediate  and  final  account- 
ings of  a  testamentary  trustee  in  respect  to  the  eftect  of  adjudications 
made  in  the  respective  proceedings,  have  no  application  to  decrees 
made  and  proceedings  instituted  before  that  Code  took  effect.  Even  if 
the  views  then  suggested  were  correct  it  was  quite  unnecessaiy  to  vacate 
the  decrees  for  that  reason,  as  they  would  not  constitute  a  bar  to  any 
subsequent  investigation  of  the  trustees'  accounts,  inasmuch  as  the  sur- 
rogate would  not  liave  acquired  jurisdiction  to  render  the  decrees  com- 
plained of. 

It  is  also  proper  to  say,  with  reference  to  the  claim  made  by  the  court 
below,  that  every  court  of  record  has  an  inherent  power  over  its  own 
records  to  modify,  amend  and  vacate  them  independent  of  the  special 
Authority  conferred  by  statute,  that  if  such  power  exists  it  belongs 
exclusively  to  the  court  whose  records  are  in  question  and  cannot  be 
exercised  for  it  by  an  appellate  tribunal.  The  general  term  has  author- 
ity over  the  proceedings  of  the  surrogates'  courts  only  in  the  cases  pro- 
vided by  the  statute,  and  the  case  is  not,  as  we  have  seen,  brought 
within  the  provisions  of  section  2481,  giving  the  appellate  court  juris- 
diction of  tne  case  upon  appeal. 

We  think,  therefore,  that  the  order  of  the  general  term  should  be 
reversed,  and  that  of  the  surrogate  aflSrmed,  with  costs. 

All  concur. 
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Nathans,  Eesp't,  v.   Hope,  Appl't.* 

October  18,  1885. 

Undertaking — Surety  —  Contempt. 

A  surety  cannot  be  held  guilty  of  willfully  and  falsely  swearing  to  the  sum  he 
is  worth  in  an  undertaking,  when  it  appears  that  he  made  the  statement  upon  an 
erroneous  assumption  as  to  the  validity  of  a  certain  by-law  of  a  bank,  which  was 
subsequently  held  to  be  void. 

This  is  an  appeal  from  an  order  of  the  general  term  of  the  court  of 
common  pleas  tor  the  city  and  county  of  New  York,  affirming  an  order 
adjudging  the  appellant,  John  Satterlee,  guilty  of  a  contempt  of  court, 
in  having  willfully,  wrongfully  and  unlawfully  executed  and  acknowl- 
edged an  undertaking  on  appeal  to  the  court  of  appeals  iu  the  action  of 
Ifathana  v.  Hope. 

T.  C.  Gronvn^  for  appellant.     C.  S.  TruaXy  for  respondent. 

Per  Curiam.  The  contempt  charged  against  the  appellant  was  that 
he  willfully  and  falsely  statea  in  his  affidavit  to  the  undertaking  of 
April  27,  1878,  that  he  was  worth  the  sum  of  $7,500  over  and  above 
all  his  debts  and  liabilities,  and  exclusive  of  property  exempt  from 
execution. 

We  cannot  concur  in  the  finding  of  the  court  below  sustaining  the 
charge.  The  judgments  of  the  Bank  of  Newbeme  had  been  col- 
lected to  the  extent  of  $6,683.23,  through  the  sale  in  1871,  on  attach- 
ment in  North  Carolina,  of  the  stock  standing  in  the  name  of  Sat- 
terlee on  the  books  of  the  bank.  The  bank  received  the  proceeds 
of  the  sale  and  has  retained  them  to  this  time,  and  the  validity  of  the 
sale  had  not  been  questioned  up  to  the  time  of  the  execution  of  the 
undertaking  in  1878.  Satterlee  may  well  have  supposed  that  under  the 
by-law  of  the  bank,  prohibiting  any  transfer  of  stock  by  a  stockholder 
indebted  to  the  bank,  without  the  consent  of  the  directors,  that  the 
transfer  made  by  him  to  Hope  in  1869,  was  subject  to  a  lien  in  favor 
of  the  bank  for  the  debt  owing  by  him.  Ho  expressly  testifies  that 
he  so  believed  when  the  underling  was  executed,  and  there  is  noth- 
ing to  contradict,  or  which  renders  this  statement  improbable.  He 
was  mistaken  as  to  the  law,  as  it  was  subsequently  held  that  the 
by-law  was  void.  But  he  was  not  guilty  of  fraud  in  not  reckoning 
the  judgments  of  the  bank  as  debts  owing  by  him  when  he  executed 
the  undertaking. 

In  respect  to  the  other  judgments  against  Satterlee,  it  was  shown 
that  most  of  them  had  either  been  paid,  or  were  not  enforceable  out  of 
his  individual  property.  But  counting  the  Newberne  Bank  judgments 
and  the  other  judgments,  as  to  which  any  doubt  exists,  as  debts  owing 
by  Satterlee,  yet  the  evidence,  we  think,  conclusively  shows  that  his 
property  and  collectible  assets,  at  the  time  of  the  execution  of  the 
undertaking,  considerably  exceeded  the  amount  of  such  judgments  and 
the  sum  specified  m  the  undertaking. 

The  fact  that  some  years  after  Satterlee  became  insolvent  does  not 
disprove  his  uncontradicted  evidence  of  his  solvency  when  the  under- 

♦  Reversing  5  dv.  Proc  Rep.  401. 
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taking  was  execnted.  He  was  engaged  in  a  hazardous  business,  and 
some  of  his  debtors  in  1878  subsequently  became  insolvent. 

We  think  the  facts  disclosed  did  not  justify  a  finding  that  Satterlee 
falsely  swore  to  the  aflBdavit  of  justification. 

For  this  reason,  and  without  considering  any  other  question,  the 
orders  of  the  general  and  special  terms  should  be  reversed. 

All  concur. 


WiLTSiE,  Resp't,  V.  Shaw,  Appl't.* 

October  18,  1885. 

Will — Legacy — When  not  a  Charge  on  Land. 

In  the  absence  of  directions  by  the  testator,  or  some  manifest  intent  on  his  part, 
the  general  rule  requires  that  legacies  shall  be  paid  out  of  the  personal  estate. 

It  is  not  enough  to  make  a  legacy  a  charge  upon  real  estate  left  another  that  it 
is  directed  to  be  paid,  but  it  must  appear  that  it  was  to  be  first  paid,  or  the  lesida- 
ary  devise  to  be  after  its  payment. 

This  is  an  appeal  from  an  order  of  the  general  term  of  the  third 
department  reversing  a  judgment  of  the  Rensselaer  county  circuit  court 
dismissing  the  complaint  with  costs  and  ordering  a  new  trial. 

Hiram  Smith,  of  the  city  of  Troy,  died  on  the  3d  of  March,  1881, 
leaving  a  last  will  and  testament,  in  which  he  appointed  the  plaintiff 
and  one  Adam  R.  Smith  his  executors.  He  directed  his  executors  to  in- 
vest the  sum  of  $20,000  in  good  securities,  to  use  the  income  for  the 
benefit  and  maintenance  of  George  S.  Smith,  a  son  of  the  testator,  dur- 
ing his  life,  and,  after  his  death,  to  pay  the  principal  to  the  plaintiff. 
He  also  gave  to  the  plaintiff  the  residue  of  his  estate,  real  and  personal. 
On  the  15th  day  of  March,  1881,  the  plaintiff  and  the  defendant  entered 
into  a  written  contract.  That  contract  contained  a  covenant  that  the 
plaintiff  would  convey  to  the  defendant  a  piece  of  real  estate,  devised 
to  her  by  this  will,  for  a  certain  sum,  and  tnat  said  land  should  be  con- 
veyed "free  and  clear  from  all  liens,  rights  of  **  dower,  or  other  in- 
cumbrances." On  the  dav  of  performance  the  defendant  refused  to  ac- 
cept a  deed  from  the  plaintiff  upon  the  ground  that  the  legacy  of 
$20,000,  above  mentioned,  was  alien  upon  said  real  estate,  and  that  the 
plaintiff  could  not  give'  the  title  called  lor  in  the  contract 

The  plaintiff  then  brought  this  action  to  recover  the  sum  of  $1,000, 
being  the  liquidated  damages  provided  in  the  contract  for  a  non-per- 
formance thereof.  The  case  was  tried  at  the  circuit,  without  a  jury? 
by  Judge  Westbrook,  who  dismissed  the  complaint  The  plaintiff  then 
appealed  to  the  general  term,  where  the  judgment  was  reversed  and  a 
new  trial  granted.  The  defendant  gave  the  proper  stipulation  and  ap- 
pealed to  this  court. 

Mr.  CoweUy  for  appellant.     Mr,  Merritty  for  respondent. 

Dakfobth,  J.  In  view  of  the  conflicting  opinions  of  the  learned 
judges  of  the  supreme  court,  it  cannot  be  said  that  no  reasonable  doubt 
can  be  entertained  upon  the  question  raised  bv  this  appeal,  but  it 
appears  to  us,  upon  principle  and  authority,  that  tne  legacy  in  question 

*  Afflnning  29  Han,  195. 
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is  not  a  charge  upon  any  part  of  the  estate  in  any  snch  sense  as  will 
make  it  a  lien  upon  the  land  in  the  hands  of  the  purchaser.  It  is  possible 
to  ima^ne  contingencies  which  would  require  for  its  payment  a  por- 
tion 01  the  personalty,  or  a  portion  of  the  realty,  or  both.  The  .estate 
may  be  so  diminished  that  either  species  of  property  would  alone  be 
insufficient,  and  the  beneficiary  be  so  unmindful  of  his  own  interest, 
or  incapable  of  attending  to  it,  as  to  omit  all  measures  to  enforce  the 
trust  before  that  event  happened.  But  these  things  are  not  to  be  pre' 
Bumed,  and  nothing  of  the  kind  appears.  On  the  contrary,  the  per. 
sonal  property  in  tne  hands  of  the  executor  exceeds  $50,000  over  %nd 
above  all  debts,  and  there  is  no  claim  that  she  is  lacking  either  in  pecu^ 
niary  responsibility  or  in  honesty.  If,  indeed,  the  legacy  is  a  lien  or 
charge  upon  the  land,  it  attached  at  the  death  of  the  testator,  and  its 
creation  must  be  gathered  from  the  words  of  his  wiU,  or  found  in  some 
provision  of  law.  The  last  is  not  pretended,  nor  are  there  express 
words  of  the  testator  to  that  effect.  It  is  not  controverted  that  in  the 
absence  of  directions  by  the  testator,  or  some  manifest  intent  on  his 
part,  the  general  rule  requires  that  legacies  shall  be  paid  out  of  per- 
sonal estate,  but  the  appellant's  contention  is  first,  that  the  provision 
in  question  is  not  a  legacy  within  the  ordinary  meaning  of  tne  term, 
but  rather  a  charge  upon  the  estate  left  to  the  plaintiff,  his  other  child. 
This  proposition  assumes  the  point  in  dispute,  and  we  find  nothing  in 
the  will  to  justify  it.  It  is  clearly  not  sufficient  that  the  legacy  is 
directed  to  ue  paid.  The  cases  all  involve  something  more —  a  direc- 
tion that  it  be  "  first  or  previously  paid,"  or  the  residuary  devise  is 
"  after  its  payment,"  or  is  to  a  person  with  directions  to  pay,  or  is  of 
all  "not  herein  otherwise  disposed  of." 

In  Hoyt  V.  Hbytj  85  N.  Y.  142,  cited  by  the  appellant,  importance 
wa&  attached  to  the  presumption  that  a  testator  would  not  desire  one  of 
his  beneficiaries  to  enioy,  and  the  other  be  deprived  of  his  prescribed 
bounty,  and  the  residuary  clause  was  construed  as  embracing  only  so 
much  of  the  estate  as  should  remain  after  the  legacies  in  question  had 
been  satisfied,  and  from  these  considerations,  and  some  others  which 
have  no  application  here,  the  intention  of  the  testator  was  discovered 
and  held  to  be  that  the  legacies  should  be  paid  at  all  events,  and  that 
all  parts  of  his  estate  shoiud  be  liable  for  the  payment. 

But  here  we  are  not  left  to  presumption.  The  testator  of  course 
intended  the  legacy  should  be  paid,  and  having  in  mind  his  estate,  its 
nature,  its  amount,  and  those  persons  who  might  naturally  expect  gifts 
from  him,  declared,  fii'st,  that  his  grandson  should  have  $1,000 ;  second, 
the  trustees  of  the  cemetery  $100,  in  trust,  for  the  preservation  of  his 
lot  therein  ;  third,  "  I  give,"  he  says,  "  to  my  executors "  the  sum  of 
$20,000,  in  trust,  for  the  purposes  following:  they  to  invest  said 
sum  in  the  best  securities  they  can  obtain,  to  use  the  clear  income 
thereof  in  their  discretion,  for  the  benefit  and  maintenance  of  my  son 
George,  during  his  natural  life."  He  thus  takes  out  of  his  personalty 
$20,000.  It  IS  this  which  they  are  to  invest,  a»d  the  income  from 
such  investment  is  the  legacy  in  question.  There  is  no  direction  to 
sell  real  estate ;  no  mingling  of  the  two  species  of  property  is  called 
for ;  one  only  is  pointed  out.  The  appellant's  contention  requires  the 
Vol.  II.— 83 
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discovery  of  an  intent  the  reverse  of  that  fairly  implied  in  these  words 
—  an  intent  to  secure  the  income  by  the  whole  of  the  estate  rather 
than  by  this  specific  and  designated  part ;  an  intent  to  bind  not  only 
the  part  selected  from  the  personalty,  but  the  whole  of  that  and  the 
realty  also.  Such  a  cpnstruction  would  seem  to  exclude  the  evident 
purpose  of  the  testator.  But  the  appellant  relies  upon  the  clause  by 
which  is  given  to  the  plaintiff,  the  testator's  daughter  and  one  of  the 
executors,  the  residue  of  his  "  estate,  real  and  personal,"  as  indicating 
the  intention  of  the  testator  to  charge  the  real  estate.  In  view  of  the 
character  of  the  testator's  property,  his  freedom  from  debt  and  the 
limited  sum  of  legacies,  he  must  have  known  that  after  providing  for 
them  according  to  his  directions  there  would  remain  more  than  an 
equal  amount  of  personal  property  and  all  his  land,  and  that  the 
remainder  of  one  and  all  the  other  would  constitute  the  residue  of  his 
estate.  He  could  not  have  supposed  there  would  be  a  fragment  of 
each. 

I  have  examined  the  cases  cited  by  the  learned  counsel  for  the  appel- 
lant. I  find  none  which,  under  the  circumstances  of  this  case, 
furnishes  a  rule  favorable  to  the  appellant's  contention.  In  Harris  v. 
Fly^  7  Paige,  421,  the  personal  estate  of  the  testator  was  insufficient  to 

Say  his  legacies,  and  the  devisee  of  the  land  was,  by  the  terms  of  the 
evise,  directed  to  pay  them.  Substantially  the  same  facts  appear  in 
the  cases  cited  by  the  chancellor  in  his  opinion,  and  among  others,  in 
that  of  Leypet  v.  Carter^  1  Ves.  Sr.  500,  to  which  our  attention  is  also 
directed  bv  the  appellant,  and  upon  those  the  rule  was  formulated  that 
where  real  estate  is  devised  upon  condition  to  pay  a  legacy,  or  with 
direction  to  the  devisee  to  pay  the  legacy  in  respect  to  the  estate  so 
devised  to  him,  and  "  because  that  real  estate  has  been  thus  devised,  it 
is  in  equity  charged  with  the  payment  of  the  legacy,  unless  there  is 
something  in  the- will  to  rebut  the  legal  presumption,  or  from  w^iich  it 
can  be  inferred  that  the  testator  intended  to  exempt  the  estate  devised 
from  that  charge."  In  the  case  at  bar  there  is  more  than  sufficient 
personal  property ;  there  is  no  conditional  devise  nor  expectation  even 
expressed  tnat  the  devisee  as  such  shall  make  any  payment,  nor  as 
executor,  except  from  the  personalty. 

The  reasoning  as  well  as  the  judgment  in  Myers  v.  Eddy^  47  Barb. 
271,  and  Reynolds  v.  Reynolds^  16  N.  Y.  259,  seems  to  be  with  the 
respondent.  It  is  not  necessary  to  refer  to  others.  For  the  whole 
question  is  one  of  intent,  to  be  searched  for  in  the  light  of  adjudged 
cases  indeed,  but  to  be  determined  after  all  upon  the  language  of  the 
will  and  the  circumstances  surrounding  the  testator,  and  from  neither 
source  can  we  deduce  any  thing  which  will  permit  us  to  imply  a  pur- 
pose on  his  part  to  make  the  legacy  a  charge  upon  the  land. 

No  other  point  is  raised.  It  follows  that  the  decision  of  the  general 
term  was  rignt.  It  should,  therefore,  be  affirmed,  and  the  respondent, 
in  pursuance  of  the  stipulation,  have  judgment  absolute  against  the 
appellant. 

All  concur,  except  Andrews,  J.,  absent. 

See  17  Eng.  R.  808;  22  id.  259;  Thayer  v.  Finnegan,  134 Mass.  62:  S.  C,  45  Am. 
Rep.  285;  Knott%  v.  BaUey,  54  Miss.  235;  S.  C,  28  Am.  Rep.  848.     Ed. 


Digitized  by 


Google 


K,  T.]  People,  ex  bel.  v.   Cabb.  659 

People,  ex  bel.  Lent,  Respt's,  v.  Cabb,  Appl't. 

October  27,  1885. 

Constitutional  Provision — Age  op  Judges  and  Justices  —  Surrogate — Rules 
OP  Construction. 

The  provision  of  section  13  of  article  6  of  the  Constitution,  to  the  effect  that  no 
person  shall  hold  the  office  of  judge  or  justice  of  any  court  longer  than  until  and 
including  the  last  day  of  December  next  after  he  shall  be  seventy  years  of  age, 
does  not  apply  to  persons  holding  the  office  of  surrogate. 

In  interpreting  constitutions  regard  must  be  paid  to  the  popular  sense  in  which 
■words  are  generally  used. 

Legislative  action  closely  following  the  adoption  of  a  provision  of  the  Consti- 
tution, and  related  thereto,  is  entitled  to  great  consideration  by  courts  in  constru- 
ing  the  provision. 

This  was  an  application  for  a  peremptory  mandamtis  requiring  the 
defendant,  as  secretary  of  State,  to  give  notice  of  the  election  of  a  surro- 
gate for  the  county  of  Westchester,  at  the  general  election  to  be  held  in 
JNTovember,  1885,  on  the  ground  that  the  present  incumbent  of  that 
oflSce  became  seventy  years  of  age  during  the  year  1885,  and  that  by 
section  13  of  chapter  6  of  the  Constitution  of  the  State  he  is  prohibited 
from  holding  snch  oflBce  beyond  the  31st  day  of  December,  1885.  The 
iustice  at  special  term  ordered  the  mandamus  to  issue,  and  an  appeal 
has  been  taKen  from  such  order  to  the  general  term.  The  facts  are  not 
disputed,  and  the  only  question  presented  on  the  appeal  is,  whether  the 
incumbent  can  hold  the  office  oi  surrogate  after  the  Slst  day  of  Decem- 
ber of  the  year  in  which  he  attains  the  age  of  seventy  years. 

Marcus  Z.  Cobb,  for  appellant.     Calvin  Frost,  for  respondent. 

Rapallo,  J.  The  question  to  be  determined  on  this  appeal  is, 
whether  the  provision  contained  in  section  13  of  article  6  of  the  Con- 
stitution, to  tne  effect  that  "  no  person  shall  hold  the  office  of  judge  or 
Sstice  of  any  court  longer  than  until  aud  including  the  last  day  of 
ecember  next  after  he  shall  be  seventy  years  of  age,"  applies  to 
persons  holding  the  office  of  surrogate. 

The  important  judicial  functions  exercised  by  surrogates  may  afford 
reason  for  applying  to  them  a  disqualification  by  age,  similar  to  that 
prescribed  with  respect  to  judges  and  justices  of  courts  referred  to  in' 
the  Constitution.  But  this  question  before  ais  is  not,  whether  the  dis- 
qualification should  have  been  extended  to  those  officers,  or  whether 
it  should  be  deemed  bjr  analogy  to  apply  to  them,  but  whether  by  the 
terms  of  the  Constitution  they  are  included  in  it  under  the  designation 
of  persons  holding  the  office  of  "judge  or  justice  of  any  court." 

For  the  purpose  of  determining  this  question,  it  is  necessary  in  the 
first  place  to  consider  the  context  in  which  the  language  quoted  is  used 
in  section  13  of  article  6,  and  also  other  provisions  of  article  6  of  the 
Constitution,  the  whole  of  that  article  having  been  adopted  by  the 
vote  of  the  people  at  the  same  time  in  1869,  as  a  separate  article 
known  as  the  judiciary  article.  Section  2  of  article  6  establishes  a 
court  of  appeals  to  be  composed  of  a  chief  judge  and  six  associate 
judges,  to  be  elected,  and  to  hold  office  for  the  term  of  fourteen  years. 
Section  6  provides  for  the  continuance  of  the  existing  supreme  court. 
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to  be  composed  of  the  Jicetices  then  in  office  with  an  additional  justice 
to  be  elected. 

Section  12  provides  that  the  superior  court  of  the  city  of  New 
York  shall  be  composed  of  six  judges,  and  the  court  of  common  pleas 
of  the  same  city,  of  three  judges  then  in  office  and  three  additional 
judges ;  the  superior  court  of  Buffalo,  of  the  judges  then  in  office  and 
their  successors,  and  the  city  court  of  Brooklyn,  of  such  number  of 
judges,  not  exceeding  three,  as  may  be  provided*  bjr  law. 

Section  13  provides  for  the  election  of  jicsttces  of  the  supreme 
court  and  of  ivdgea  of  all  the  other  courts  mentioned  in  section  12, 
and  declares  that  the  official  terms  of  the  9,Sk\A  justices  and  judaes  who 
shall  be  elected  after  the  adoption  of  the  article  shall  be  fourteen 
years,  and  then  follows  immediately  in  the  same  section  the.  provision, 
"but  no  person  shall  hold  .the  office  of  judge  or  justice  of  any  court 
longer  than  until  and  including  the  last  day  of  December  next  after 
he  shall  be  seventy  years  of  age."  Section  14  next  follows,  providing 
that  a  compensation  shall  be  established  by  law  for  the  services  of  the 
jvdges  Bxia  Justices  herein  be/oremetitionedj  which  shall  not  be  dimin- 
ished during  their  official  terms. 

It  must  be  observed  that  up  to  this  point  no  person  has  been  desig- 
nated in  the  Constitution  as  a  judge  or  justice  of  cmy  court  except  the 
jud^s  of  the  court  of  appeals,  the  justices  of  the  supreme  court,  and* 
the  judges  of  the  superior  court  and  court  of  common  pleas  of  the  city 
of  New  York,  of  the  superior  court  of  the  city  of  Bunalo  and  of  the 
city  court  of  Brooklyn. 

That  the  limitation  as  to  age  was  intended  to  apply  to  the  judges  and 
justices  of  those  courts  is  too  clear  to  be  capable  of  misapprehension. 
The  only  other  officer  or  body  having  judicial  powers,  mentioned  in  the 
sections  of  article  6,  preceding  section  13,  is  the  commission  of  appeals. 
That  high  tribunal  had  power,  under  section  4,  to  hear  and  determine 
certain  of  the  causes  pending  in  the  court  of  appeals,  and  by  section  5,  it 
was  provided  that  the  decisions  of  the  commission  should  be  entered 
and  enforced  as  the  judgments  of  the  court  of  appeals.  But  the  commis- 
sion was  not  designated  in  the  Constitution  as  a  court,  nor  the  com- 
missioners as  judges,  but  as  commissioners,  and  it  was  therefore  assumed 
that  the  disqualification  of  age  under  section  13  did  not  apply  to  them,  for 
it  is  a  matter  of  history  that  one  venerable  commissioner  held  his  office 
without  question  for  severalyears  after  he  had  passed  the  age  of  seventy, 
and  in  the  case  of  Settle  v.  Yam,  Everay  49  N.  i .  280,  it  was  decided  that 
section27of  article  6,  which  prohibits  any  judge  of  the  court  of  appeals 
from  acting  as  referee,  did  not  apply  to  a  commissioner  of  appeals, 
because  he  was  not  a  judge  of  the  cburt. 

All  the  provisions  of  article  6  of  the  Constitution  bearing  upon  the 
question  at  issue,  which  precede  sections  13  and  14,  have  now  been 
examined,  and  we  next  come  to  section  15,  relating  to  county  courts. 
This  section  continues  the  existing  county  courts  and  provides  that  the 
judges  thereof  then  in  office  shall  nold  their  offices  until  the  expiration 
of  their  respective  terms,  and  that  their  successors  shall  be  chosen  by  the 
electors  of  the  counties  for  the  term  of  six  years.  These  judges  come 
literally  within  the  words  of  the  Constitution,  for  they  are  judges  of 
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courts,  designated  as  such  by  the  Constitution.  People  v.  Gardener^ 
45  N.  T.  812 ;  People,  &c  rd.  Joyce,  v.  Br\md<ige,  78  id.  403.  No 
judicial  oflScer  other  than  those  who  have  been  already  named  is  in  any 
part  of  the  Constitution  designated  as  a  judge  or  justice  of  any  court. 

Justices  of  the  peace  are  mentioned  in  section  15,  and  they  exercise 
judicial  powers.  Two  justices  of  the  peace,  together  with  the  county 
judge,  compose  courts  of  sessions  with  such  criminal  jurisdiction  as  the 
legislature  snail  prescribe,  and  such  justice  may  also  exercise  jurisdiction 
to  a  limited  extent  in  civil  cases,  and  may  hold  courts  for  tHat  purpose. 
At  the  same  time  they  exercise  other  powers.  They  are  in  numerous 
Bections  of  the  Constitution  designated,  not  as  judges  or  justices  of  any 
court,  but  as  justices  of  the  peace,  and  are  elected  under  that  designation, 
and  on  these  grounds  it  was  decided  in  the  late  case  of  People  v.  Mann, 
97  N.  Y.  532,  that  they  did  not  come  within  the  disqualification  by  age 
contained  in  section  13  of  article  6. 

Surrogates  are  throughout  all  the  provisions  of  article  6  designated 
as  oflScers  by  that  name,  and  not  as  judges  or  justices  of  any  court.  By 
section  15  of  article  6,  it  is  provided  that  the  county  judge  shall  also  be 
surrogate  of  his  county,  but  that  in  counties  having  a  population  exceeding 
forty  thousand,  the  legislature  may  provide  for  the  election  of  a  separate 
officer  to  be  surrogate,  whose  term  of  office  shall  be  the  same  as  that  of 
the  county  judge,  which  is  six  years.  By  section  16  the  legislature  is 
empowered,  on  application  of  the  board  of  supervisors,  to  provide  for 
the  election  of  local  officers  not  to  exceed  two  in  any  county,  to  dis- 
charge the  duties  of  county  judge  and  of  surrogate  in  cases  of  their 
inability  or  of  a  vacancy.  In  section  25  surrogates  are  coupled  with 
justices  of  the  peace  and  other  local  judicial  officers.  Section  27  refers 
to  surrogates'  courts,  and  for  their  relief  authorizes  the  legislature  to 
confer  upon  courts  of  record  in  any  county  having  a  population  exceed- 
ing four  hundred  thousand  the  powers  and  jurisdiction  of  surrogates. 
In  no  part  of  the  Constitution  are  surrogates  mentioned  as  judges  or 
justices  of  any  court,  and  at  the  time  of  the  adoption  of  article  6,  surro- 
gates' courts  were  not  even  courts  of  record,  they  having  been  first 
declared  to  be  such  in  the  Code  of  1880. 

Reading  the  clause  of  section  13,  which  imposes  the  disqualification 
by  reason  of  age,  in  connection  with  all  the  other  provisions  referred  to, 
it  seems  to  us  more  reasonable  to  suppose  that  the  people  who  voted  for 
the  adoption  of  article  6  understooa  the  disqualification  as  applying  to 
persons  who  in  the  Constitution  itself  were  in  express  terms  designated 
as  judges  or  justices  of  courts,  and  were  popularly  known  as  such  and 
elected  by  those  designations,  than  to  assume  that  the  voters  so  minutely 
analyzed  the  nature  of  the  functions  of  officers  elected  under  other 
names,  as  to  discover  that  some  of  their  duties  were  of  a  judicial  char- 
acter, and  that,  therefore,  they  might,  though  not  named  as  such,  be 
construed  to  be  judges.  In  interpreting  constitutions  regard  must  be 
paid  to  the  popular  sense  in  whicn  words  are  generally  used.  People 
v.  Ooodwin,  50  Barb.  562 ;  Committee  v.  Dallas,  4  Dall.  218;  Oibhona 
V.  Ogdea,  9  Wheat.  188 ;  SetOe  v.  Van  Evera,  49  N.  Y.  280. 

The  constitutional  provision  in  question  is  quite  clear  and  intelligible 
as  applicable  to  persons  popularly  known  as  judges  or  justices  of  courts, 
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and  named  as  such  in  the  Constitution  itself,  but  we  think  it  would  be 
unwarrantable  to  extend  it  by  construction  to  every  officer  exercising 
judicial  powers,  though  not  commonly  known  as  a  judge  or  justice  of  a 
court,  but  elected  by  a  different  title.  The  legislature  of  1870,  which 
immediately  followed  the  adoption  by  the  people  of  the  judiciary 
article  —  article  6  —  clearly  indicated  its  understanding  of  the  disquali- 
fication in  accordance  with  the  views  above  expressed.  The  act  of 
1 870  —  chap.  86  —  was  passed  for  the  purpose  of  carrying  into  effect 
the  provisions  of  the  judiciary  article,  and  section  8  of  that  act  required 
all  the  judges  and  justices  of  the  courts  named  in  article  6,  viz.:  the 
judges  of  the  court  of  appeals,  the  justices  of  the  supreme  court,  the 
judges  of  the  court  of  common  pleas  and  of  the  superior  courts  of  the 
cities  of  New  York  and  Buffalo  and  of  the  city  court  of  Brooklyn  and 
judges  of  county  courts,  to  file  in  the  oflice  of  the  secretary  of  State  a 
certificate  of  their  age,  for  the  purpose  undoubtedly  of  showing  whether 
they  would  be  disqualified  by  age  from  holding  tlieir  offices  before  the 
expiration  of  the  term  for  wliich  they  were  elected.  It  will  be 
observed  that  there  was  no  provision  requiring  surrogates  or  justices  of 
peace  to  file  any  such  certificate,  clearly  indicating  that  in  the  judgment 
of  the  legislature  the  disqualification  did  not  apply  to  those  omcers. 
This  legislative  action,  so  closely  following  the  adoption  of  the  consti- 
tutional provision,  is  entitled  to  great  consideration  by  the  court  in 
construing  the  provision.  Marshall,  Ch.  J.,  in  Cohen  v.  Virginia^ 
6  Wheat.  420;  Marcjy,  J.,  in  People  v.  Greene^  2  Wend.  274; 
Church,  Ch.  J.,  in  People  v.  Bi^undage^  78  N.  Y.  403. 

Our  conclusion  is  that  the  office  of  surrogate  of  Westchester  county 
will  not  become  vacant  on  the  31st  of  December  next  by  reason  of  the 
present  incumbent,  Surrogate  Coffin,  having  attained  the  age  of  seventy 
years  in  July  last,  and  that  the  secretary  of  State  was  right  in  refusing 
to  jgive  notice  of  the  election  of  a  successor. 

The  orders  of  the  special  and  general  terms  should,  therefore,  be 
reversed  and  a  motion  lor  a  mandamus  denied,  with  costs. 

All  concur. 


Boss  t).   WiGG. 

October  27,  1885. 

RECBrvBR  IN  Supplement  ART  Proceedings  —  Substitution  op  Parties  Depend. 
ANT  —  Appeal  —  Code,  §  1290. 

A  receiver  in  supplementary  proceedings  has  no  such  interest  in  the  judgment 
under  which  he  is  appointed  as  entitles  him  to  be  substituted  in  the  place  of  the 
defendant  under  section  1290  of  the  Code,  and  to  appeal  from  an  order  previously 
made  to  which  he  was  not  a  party.  The  fact  that  such  an  order  may  remotely  or 
contingently  affect  interests  which  he  represents  does  not  give  him  a  right  to 
appeal. 

Before  a  person  can  be  said  to  be  **  aggrieved  "  by  an  adjudication,  within  tke 
meaning  of  that  section,  it  must  have  binding  force  against  his  rights,  his  person 
or  his  propertv. 

Section  1290  contemplates  actions  mainly,  if  not  exclusively,  where  the  party 
to  the  record  is  merely  a  nominal  one,  and  the  real  party  in  interest  is  the  one 
aggrieved  because  he  is  the  real  party,  or  where  since  the  commencement  of  the 
action  there  has  been  by  death,  or  in  some  other  way,  a  devolution  of  the  entire 
interests  or  property  involved  in  the  litigation  to  some  other  person  who  has  thus 
become  the  party  aggrieved. 
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The  opinion  states  the  facts. 

N.  C.  Moah^  for  appellant.     W,  H,  Kenymiy  for  respondent. 

Earl,  J.  On  the  7th  day  of  March,  1884,  an  attachment  and  order 
of  arrest  were  granted  in  this  action,  and  they  were  executed  on  the 
day  following.  On  the  19th  of  March  the  defendant  obtained  an  order 
to  show  cause  why  the  attachment  and  order  of  arrest  should  not  be 
vacated.  That  motion  was  denied,  and  on  the  24th  of  March,  Christie 
and  ojthers  obtained  a  judgment  against  the  defendant.  On  the  28th 
of  March  the  defendant  appealed  from  the  order,  refusing  to  vacate  the 
attachment  and  order  of  arrest,  to  the  general  term.  On  the  29th 
of  April  supplementary  proceedings  were  commenced  by  Christie  and 
others  upon  their  judgment,  which  resulted  in  the  appointment  of 
Dowdle  as  receiver  of  the  defendant's  property  on  the  4th  of  June. 
On  the  27th  of  June  the  appeal  from  the  order  refusing  to  vacate  the 
attachment  was  ari^ued  at  tne  general  term.  On  the  12th  of  July  the 
defendant  personally,  without  the  presence  of  his  attorney,  ottered 
judgment  for  the  entire  amount  claimed  by  the  plaintiff  against  him, 
and  at  the  same  time  stipulated  that  an  order  should  be  entered  dis- 
missing the  appeal  to  the  general  term  on  filing  the  stipulation  without 
further  notice;  and  on  the  14th  day  of  July  an  ex  parte  order  to  that 
effect  was  entered  in  the  office  of  the  county  clerk  of  Oswego  county. 
On  the  same  day  plaiiitifiPs  attorney  accepted  defendant's  oflEer  of  judg- 
ment, and  perfected  judgment  for  the  full  amount  claimed.  The  gen- 
eral term  subsequently  affirmed  the  order  of  the  special  term,  notwith- 
standing the  order  dismissing  the  appeal.  On  the  25th  of  August, 
1885,  an  order  of  affirmance  was  entered  by  Dowdle,  receiver,  and 
defendant's  attorney,  and  on  the  29th  of  the  same  month  the  attorney 
and  the  receiver  appealed  in  the  name  of  the  defendant  to  this  court. 
This  motion  is  made*  to  dismiss  such  appeal,  and,  we  think,  it  should  be 
granted. 

It  is  not  disputed  that  the  appeal  is  without  the  authority  of  the 
defendant,  and  is  brought  by  the  receiver  alone  who  is  not  a  party  to 
the  action.  It  is  claimed,  however,  that  the  receiver  was  entitlea  to 
appeal  under  section  1296  of  the  Code,  which  provides  that  "a  person 
aggrieved,  who  is  not  a  party,  but  is  entitled  by  law  to  be  substituted, 
in  place  of  a  party ;  or  who  nas  acquired  since  the  making  of  the  order, 
or  the  rendering  of  the  judgment  appealed  from,  an  interest,  which 
would  have  entined  him  to  be  so  substituted,  if  it  had  been  previously 
acquired,  may  also  appeal  as  prescribed  in  this  charter  for  an  appeal  by 
a  party.  But  the  appeal  cannot  be  heard  until  he  has  been  substituted 
in  place  of  the  party ;  and,  if  he  unreasonably  neglects  to  procure  an 
order  of  substitution,  the  appeal  may  be  dismissed  upon  motion  of  the 
respondent."  This  case  is  not  within  that  section.  We  have  great 
doubt  whether  the  receiver  is  an  aggrieved  party.  He  is  in  no  way 
bound  or  affected  by  the  order  from  which  he  has  brought  the  appeal: 
That  order  simply  affirmed  an  order  previously  made  to  which  he  was 
not  a  party.  The  fact  that  it  may  remotely  or  contingently  affect 
interests  which  he  represents  does  not  give  him  a  right  to  appeal. 
Before  a  person  can  be  said  to  be  aggrievSi  within  the  meaning  of  that 
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section  by  an  adjadication,  it  must  have  binding  force  against  his  rights, 
his  person  or  his  property.  But  before  one  not  a  party  can  claim  the 
right  to  appeal  he  must  not  only  be  aggrieved,  but  he  must  be  entitled 
to  be  substituted,  and  it  is  clear  that  the  receiver  was  not  entitled  to  be 
substituted  in  the  place  of  the  defendant.  We  know  no  principle  or 
rule  of  law  which  would  authorize  any  court  to  strike  the  name  of  the 
defendant  from  the  record  against  the  will  of  the  plaintiflE  and  substi- 
tute in  its  place  the  name  of  the  receiver.  The  plaintiff  was  entitled  to 
retain  his  judgment  against  the  defendant  for  what  it  was  worth  and 
enforce  it  against  him  if  he  could.  Section  1296  contemplates  cases 
mainly,  if  not  exclusively,  where  the  party  to  the  record  is  merely  a  nomi- 
nal one  and  the  real  party  in  interest  is  the  one  aggrieved  because  he 
is  the  real  party,  or  where  since  the  commencement  of  the  action  there 
has  been  by  death  or  in  some  other  way  a  devolution  of  the  entire  inter- 
ests or  property  involved  in  the  litigation  to  some  other  person  who 
has  thus  become  the  party  aggrieved.  The  defendant  too  had  a  right 
to  be  upon  the  record  in  his  own  name  and  to  defend  the  action  if  ne 
thought  proper,  and  if  not,  to  consent  to  any  disposition  of  it  to  which 
the  parties  could  agree.  The  remedy  of  tne  receiver,  if  he  had  any, 
was  under  section  682  of  the  Code,  which  provides  that  a  person  who  has 
acquired  a  lien  or  interest  in  attached  property  after  its  attachment 
"  may  at  any  time  before  the  actual  application  of  the  attached  prop- 
erty, or  the  proceeds  thereof,  to  the  payment  of  a  judgment  recovered 
in  the  action,  applv  to  vacate  or  modify  the  warrant,  or  to  increase  the 
security  given  by  the  plaintiff,  or  for  one  or  more  of  those  forms  of  re- 
lief, together,  or  in  the  alternative."  Or  if  the  judgment  in  this  action 
and  the  subsequent  proceedings  have  been  collusive  and  fraudulent 
with  intent  to  defraud  the  honest  creditors  of  the  defendant,  the  re- 
ceiver may  institute  an  equitable  action  to  set  them  aside. 

We  are,  therefore,  of  opinion  that  this  motion  should  be  granted  with 
costs  of  appeal  to  this  court  and  $10  costs  of  motion. 

The  view  thus  far  expressed  also  disposed  of  the  motion  on  behalf  of 
the  receiver  to  be  substituted  in  the  place  of  the  defendant,  under  sec- 
tion 1299  of  the  Code,  which  provides  that,  where  on  an  appeal  from  one 
court  to  another  an  application  for  an  order  of  substitution  is  permitted 
in  the  last  three  sections,  it  shall  be  made  to  the  appellate  court.  As 
he  was  not  entitled  to  be  substituted  under  either  of  the  sections  named, 
the  motion  must  be  denied  with  $10  costs. 

AJl  concur. 


Ruiz,  Resp't,  v.  Renauld,  Appl't.* 
Undisputed  Facts,  Question  op  Law,  Dbaft  —  Authouity  to  Draw— CJon- 

STRUCTION  op  DOCUMENT. 

When  the  facts  established  by  the  evidence  are  without  dispute  or  controversj, 
the  trial  court  may  treat  the  case  as  involving  only  a  question  of  law. 

An  absolute  authority  to  draw  is  equivalent  to  an  unconditional  promise  to 
pay  a  draft.  Special  promissory  words  are  unnecessary  where  the  language 
employed  sufficiently  embraces  the  legal  obligation. 

The  authority  need  not  be  phrased  in  the  precise  and  formal  language  of  a 
legal  document. 

*  AffirmingT?  W.  Dig.  538.  " 
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This  is  an  appeal  by  defendants  from  a  judgment  of  the  general  term 
of  the  supreme  court,  in  the  first  department.  Upon  the  trial  the  court 
directed  a  verdict  for  plaintiffs,  reserving  defendants'  exceptions  to  be 
heard  at  the  general  term,  where  they  were  overruled,  and  the  judg- 
ment appealed  from  ordered. 

The  action  was  brought  by  the  plaintiffs,  as  holders  and  owners  of 
bills  of  exchange  drawn  in  Havana,  by  F.  Van  Assche  &  Co.,  upon  the 
defendants  in  New  York,  by  whom  they  were  refused  acceptance. 
They  had  been  purchased  by  the  plaintiffs  in  Havana  of  the  drawers, 
Van  Assche  &  Co.,  upon  certain  representations  made  by  them  as  to 
their  right  to  draw,  based  on  the  following  letter : 

New  York,  Juh/  9, 1880. 
Messrs.  F.  Van  Assche  &  Co.,  Havana : 

Dear  Sirs  —  In  consequence  of  the  delay  in  the  departure  of  the 
above  steamer,  we  are  still  enabled  to  acknowledge  receipt  of  your 
private  letter  of  the  3d  instant. 

We  are  exceedingly  sorrv  to  learn  the  necessity  in  which  you  find 
yourself  (until  the  sale  of  the  plantation  '*  Carmen  "  is  effected)  to  ask 
us  to  continue  the  renewal  oi  your  drafts.  We  are  sorry  for  it  on 
your  account  and  on  ours,  in  consequence  of  the  reasons  which  you 
must  understand. 

We  would  like  to  be  able  to  answer  you  immediately  on  this  subject, 
but  we  must  ask  your  permission  to  delay  doing  so  for  a  fortnight,  as 
we  wish  to  consult  previously  our  Mr.  Amy,  who  is  at  present  in  Colo- 
rado, whence  he  will  not  return  before  the  20th  to  25tn  instant. 

In  the  interval  we  naturally  rely  upon  the  renewal  of  the  $37,000 
falling  due  on  the  29th  instant. 

Meanwhile,  please  receive,  dear  sirs,  our  very  sincere  salutation. 
(Signed)  Renauld,  Francois  &  Co. 

Plaintiff  claims  (1)  that  the  letter  was  equivalent  to  a  promise  to 
accept ;  (2)  that  it  made  Van  Assche  &  Co.  agents  of  defendants  in 
drawing  and  negotiating  the  bills. 

S,  P.  Naah^  ioT  appellant.     J.  A.  Shovdy^  for  respondent. 

Pinch,  J.  The  plaintiff's  right  of  recovery  depends  upon  the  effect 
of  defendant's  letter  of  July  9,  1880,  read  in  the  light  of  the  surround- 
ing circumstances.  What  these  were,  the  evidence  establishes  without 
dispute  or  controversy,  so  that  no  question  of  fact  remained  for  the 
consideration  of  the  jury,  and  no  error  was  committed  by  the  trial 
court  in  treating  the  case  as  involving  only  a  question  of  law.  Under- 
hilt  V.  Vandervoart,  66  N.  Y.  242 ;  White's  Bank  v.  Myles,  73  id. 
335.  The  letter  referred  to,  was  written  by  the  defendants  in  answer 
to  one  from  Van  Asche  &  Co.  which  stated  an  inability  to  settle  their 
debt  to  the  defendant  during  that  season,  and  sought  a  delay  of  ulti- 
mate payment  expressed  in  the  wording,  viz. :  "  For  this  reason  we  are 
emboldened  to  expect  that  you  will  allow  us  to  continue  our  drafts  and 
remittances  as  we  have  been  doing  till  now,  and  liquidate  during  the 
next  crop."  The  defendants  replied,  regretting  the  emergency  postpon- 
ing an  answei  to  the  desired  extension  of  credit  until  the  return  oi  an 
absent  partner ;  but  since  drafts  for  $37,000  were  about  to  mature 
Vol.  n.<-84 
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which  the  defendants  had  accepted,  and  for  which  resonrces  were  to  be 
provided  in  advance  of  the  partner's  return  and  the  final  answer  prom- 
ised, the  letter  added :  **  In  the  mean  time  we  naturally  rely  upon  the 
renewal  of  the  $37,000  which  fell  due  the  29th  instant."  Of  conree 
that  renewal  contemplated  a  temporary  continuation  of  credit  and  delay 
of  ultimate  payment  to  be  accoraplislied  in  the  manner  indicated  by 
the  letter  of  Van  Asche  &  Co.  and  by  the  process  of  "  drafts  and 
remittances"  which  had  characterized  the  dealings  of  the  parties. 
What  that  process  was  the  evidence  fully  discloses,  and  the  explanation 
was  properly  permitted  to  be  proved. 

Van  Asche  &  Co.  would  draw  sixty-day  drafts  upon  the  defendants 
and  procure  funds  by  their  sale,  remitting  the  proceeds  by  short  drafts 
purchased,  thus  in  each  instance  putting  the  defendants  in  funds  with 
which  to  meet  their  acceptances;  and  a  continued  repetition  of  the  pro- 
cess operating  to  postpone  the  final  payment  of  Van  Asche  &  Co.  and 
carrying  their  debt  through  the  agency  of  defendants'  credit.  It  was 
to  this  process  and  this  mode  of  renewal  that  Van  Asche  &  Co. 
referred  in  asking  an  extension,  and  to  the  same  process  that  defend- 
ants referred  when  they  in  substance  requested  the  renewal  of  the 
$37,000  as  a  temporary  arrangement  in  advance  of  a  final  consent  or 
refusal  to  extend  liquidation  to  the  next  crop.  Upon  this  understand- 
ing of  the  correspndenco  both  parties  acted.  Van  Asche  &  Co.  drew 
upon  the  defendants  at  sixty  days,  and  having  sold  drafts  for  $15,000 
remitted  that  amount  to  defendants,  who  expressed  surprise  and  , 
cabled  to  Havana  the  inquiry  "  why  only  $15,000  ;  must  send  $22,000 
first  steamer,"  to  which  Van  Asche  &  Co.  replied  "  $22,000  Satur- 
day  steamer."  It  is  beyond  question  that  the  defendants  perfectly 
understood  that  these  remittances  were  the  product  of  draits  drawn 
on  them  in  the  usual  way,  and  in  accordance  with  the  request  con- 
tained in  their  letter.  Van  Asche  &  Co.  sold  their  draft  on  defend- 
ants for  $22,000  to  the  present  plaintiflFs,  who  were  shown  the  let- 
ter of  authority,  and  parted  with  their  money  upon  its  faith.  Pay* 
ment  of  the  drafts  having  been  refused,  this  action  was  brought.  It  »8 
conceded  that  an  absolute  authority  to  draw  is  eouivalent  to  an  nncon- 
ditional  promise  to  pay  the  draft  —  Merchant^  Bank  v.  Griawold^  73 
N.  Y.  472 —  but  the  appellant's  contention  is  that  the  language  of  th® 
letter  is  not  explicit,  does  not  promise  to  accept  and  pay,  and  is 
ambiguous.  Reading  it  in  the  light  of  its  surroundings,  it  is  explicit 
and  unambiguous.  It  requests  a  renewal  of  the  character  and  by  tne 
process  which  both  parties  understood,  and  plainly  authorized  the 
drafts  which  were  made.  Special  promissory  words  were  unnecessary 
where  the  language  employed  sumciently  imported  a  legal  obligatio^i* 
The  authority  neeil  not  be  plirased  in  the  precise  aud  formal  langi^^ 
of  a  legal  document.  Mercantile  correspondence  rarely  has  th** 
characteristic,  and  often  is  abbreviated  and  assumes  what  is  readiy 
understood.  It  is  enough  in  the  present  case  that  the  defendant'^  ^^I 
ter  authorized  the  draft  when  U  requested  the  renewal  which  <30Ui 
only  be  made  by  that  process,  and  was  expected  so  to  be  made.  , 

No  error  was  conmiitted  on  the  trial,  and  the  judgment  shoaW  " 
affirmed  with  costs. 

All  concur. 
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Harbison,  Resp't,  v.  Bbooklyn,  Bath  and  Conby  Island  R.  R.  Co.^ 

Appl't. 

October  30,  1885. 

Pleadings  —  Duplicity  —  Trespass  —  Ejectment. 

An  objection  that  the  complaint  did  not  suflSciently  describe  the  premises  to 
authorize  a  recovery  in  ejectment  is  rendered  immaterial  by  a  ruling  of  the  trial 
court  that  the  plaintiff  had  failed  to  establish  a  right  to  recover  in  that  aspect  of 
the  case. 

Where  the  evidence  and  circumstances  fully  justify  a  judgment  for  trespass, 
it  will  not  be  disturbed  on  the  ground  that  the  structure  of  the  complaint  is  more 
appropriate  to  an  action  of  ejectment  than  trespass,  it  appearing  that  the  defend- 
ant on  the  trial,  in  his  motion  to  dismiss  the  complaint,  had  treated  it  as  averring  ' 
a  mere  trespass. 

The  judgment  appealed  from  was  entered  upon  a  verdiqt  directed  by 
the  court  in  favor  of  the  plaintiff  for  the  sum  of  six  cents  damages  for 
trespass. 

The  complaint  alleged  that  the  defepdant  unlawfully  ousted  the 
plaintiff  from  certain  portions  of  the  premises  described  therein,  and 
unlawfully  withheld  possession  thereof  from  the  plaintiff.  It  was  also 
alleged  in  complaint  that  the  defendant  staked  out  forty-one  feet  of 
land  west  of  its  railroad  track,  and  claims  to  own  the  same.  The  prayer 
of  the  complaint  demands  judgment  for  the  recovery  of  the  premises, 
and  for  damages.  At  the  commencement  of  the  trial  a  motion  was  made 
on  behalf  of  the  defendant  to  dismiss  the  complaint,  on  the  ground 
that  it  was  defective  in  not  describing  the  premises  sought  to  be  recov- 
ered, which  motion  was  denied,  tlie  plaintiff  claiming  the  right  to 
recover  under  the  complaint  in  either  ejectment  or  trespass.  A  motion 
was  then  made  by  the  defendant  to  compel  the  plaintiff  to  elect  between 
elect  men  t  and  trespass,  which  motion  was  also  denied.  At  the  close  of 
tne  case  the  plaintiff  having  failed  to  prove  a  cause  of  action  in  eject- 
ment, the  defendant  moved  to  dismiss  the  complaint.  The  court  denied 
the  motion  and  directed  the  jury  to  find  a  verdict  for  the  plaintiff  for 
six  cents  damages  in  trespass,  and  held  that  no  cause  of  action  in  eject- 
ment had  been  proved. 

Mr,  Roderick^  for  appellant.     D.  P,  Barnard^  for  respondent. 

Andrews,  J.  It  is  not  material  to  consider  the  sufficiency  of  the 
complaint  as  setting  forth  a  cause  of  action  in  ejectment,  in  view  of 
the  fact  that  the  court  ruled  on  the  trial  that  the  plaintiff  had  failed 
to  establish  a  right  to  recover  in  that  aspect  of  the  case.  The  objection 
taken  to  the  generality  of  the  description  jof  the  premises  demanded 
became  by  that  ruling  immaterial. 

The  objection  that  the  complaint  did  not  justify  a  recovery  in  tres- 
pass is,  we  think,  under  the  circumstances,  untenable.  The  defendant, 
at  the  outset  of  the  trial,  moved  to  dismiss  the  complaint  as  to  lots  35, 
36  and  37,  on  the  ground  that  the  complaint  was  in  ejectment,  and 
that  the  averments  showed  a  trespass  only,  and  this  motion  having 
been  denied,  he  asked  the  court  to  require  the  plaintiff  to  elect  whether 
lie  would  proceed  for  a  cause  of  action  in  ejectment,  or  trespass,  which 
motion  was  also  denied.  And  at  the  conclusion  of  the  plaintiff's  case 
the  motion  to  dismiss  was  renewed  on  the  ground  that  the  only  acts 
proven  were  trespass. 
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The  defendant  in  making  the  first  motion  assumed  that  the  complaint 
charged  acts  of  trespass,  and  his  second  motion  that  a  trespass  had  been 
proved.  It  is  not  necessary  to  decide  whether  the  motion  to  compel 
the  plaintiff  to  elect  as  between  ejectment  and  trespass  should  have  been 
granted. 

The  court  at  the  close  of  the  evidence  treated  the  action  as  an  action 
for  trespass  only,  and  directed  a  nominal  verdict  for  the  plaintiff  on 
that  cause  of  action,  and  the  defendant  was  not  prejudiced  by  the  dis- 
position made  by  the  original  motion. 

It  is  now  claimed  that  the  complaint  did  not  set  up  a  canse  of  action 
in  trespass,  and  that  it  was  error  in  the  trial  judge  to  direct  a  verdict 
for  that  cause,  although  the  evidence  might  have  warranted  a  recoveiy 
in  trespass  under  an  appropriate  complaint. 

The  complaint  is  very  inartificial  and  indefinite  in  form.  The  defend- 
ant in  his  motion  to  dismiss  treated  it  as  averring  a  mere  trespass  when 
he  sought  to  have  it  declared  as  insufficient  to  support  a  claim  for  the 
recovery  of  the  possession  of  the  land  described,  and  afterward  as  con- 
taining averments  appropriate  to  both  ejectment  and  trespass,  on  his 
motion  to  compel  the  plaintiff  to  elect.  The  structure  of  the  complaint 
as  a  whole  is  more  appropriate  to  an  action  of  ejectment  than  trespass, 
but  the  averments  are  so  mingled  and  conf usedf  that  taking  into  con- 
sideration the  pleading  together  with  what  occurred  upon  the  trial,  we 
think  it  should  be  held  that  a  recovery  in  trespass  was  justified,  if  the 
evidence  established  the  necessary  facts,  and  that  it  did  is  scarcely  dis- 

Suted.     There  was  no  error  in  the  direction  of  a  verdict  for  nominal 
amages,  as  there  is  no  doubt  that  a  trespass  was  proved. 
The  judgment  should  be  affirmed. 
All  concur. 


Smiley,  Resp't,  v.  Fey,  AppPt.* 

October  30,  1886. 

DEPOsrr  —  Demand — Statute  of  Limffations. 

Where  money  is  placed  on  deposit,  no  indebtedness  arises,  and  no  action  can 
be  maintained  therefor,  until  after  a  demand.  In  such  case  the  statute  of  limita- 
tions does  not  begin  to  run  until  demand  is  made. 

Plaintiff  brought  an  action  on  the  following  instrument,  to  which  defendant 
interposed  the  statute  of  limitations: 

««  Philadklphia,  May  21,  1864. 
**  Due  S.  E.  Ashton,  M.  D.,  trustee,  $4,000,  returnable  on  demand.   It  is  under- 
stood this  sum  is  especially  deposited  with  us,  and  is  distinct  from  the  other 
transactions  with  said  Ashton." 

•'J.R.  &H.  B.  Fey." 

Held,  that  the  instrument  was  a  certificate  of  deposit,  and  that  the  statute  of 
limitations  did  not  begin  to  run  thereon  until  demand  was  made. 

Appeal  from  an  order  of  the  general  term  of  the  superior  court  of  the 
city  of  New  York,  affirming  a  judgment  entered  on  the  verdict  of  a  jury 
forplaintiff,  and  affirming  an  order  denying  a  new  trial. 

Tnis  cause  of  action  arose  out  of  a  written  agreement  or  certificate 
of  deposit. 

J.  11.  &  H.  B.  Fry  were  brokers,  doing  business  in  Philadelphia ; 

♦Affirming  49  Super.  Ct.  134. 
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Dr.  Asbton,  also  a  resident  of  Bhiladelphia,  prior  to  the  time  in  question 
and  afterward  had  numerous  transactions  with  the  Frys  in  their  line  of 
"business,  and  on  May  21,  1864,  he  deposited  with  them  $4,000 ;  at  the 
time  of  this  deposit  the  defendant  himself  wrote  out  and  signed  the 
certificate  of  deposit  in  evidence,  and  delivered  it  to  Dr.  Ashton  ;  it  is 
as  follows: 

"  Office  of  J.  R.  &  H.  B.  Fey, 
"  Philadelphia,  May  21,  1864. 
«  $4,000. 

"  Due  S.  K.  Ashton,  M.  D.,  trustee,  four  thousand  dollars,  returnable 
on  demand.  It  is  understood^that  this  sum  is  specially  deposited  with 
us  and  is  distinct  from  the  oth'er  transactions  with  said  Ashton. 

[Stamps.]  "J.  JR.  &  H.  B.  Fry." 

To  this  cause  of  action,  defendant  set  up  that  the  claim  on  this  certifi- 
cate of  deposit  is  barred  by  the  statute  of  limitations. 

G.  W.  CoUeriUy  for  appellant.     Geo.  R.  Adcmis^  for  respondent. 

Per  Curiam.  The  instrument  upon  which  the  recovery  in  this  action 
is  founded  was  in  the  nature  of  a  certificate  of  deposit,  and  not  a  prom- 
issory note.  It  was  evidently  intended  as  a  statement  of  the  contract 
tinder  which  the  makers  received  and  held  money  which  had  been  de- 
posited by  the  payee  with  them. 

The  nature  of  the  transaction  must  be  determined  by  the  construc- 
tion to  be  placed  upon  the  instrument  itself.  It  declares  that  the  sum 
named  therein  is  due  on  demand,  and  that  it  is  a  special  deposit  dis- 
tinct from  other  transactions  with  the  payee.  The  language  employed- 
in  no  way  indicates  that  the  money  was  a  loan  and  intended  to  be 
regarded  as  such.  It  provided  that  it  was  specially  deposited,  and  was 
oiuy  to  be  repaid  when  it  was  demanded.  The  words  used  are  clear 
and  explicit,  and  negative  the  idea  that  the  money  was  to  be  regarded 
otherwise  than  as  a  special  deposit  independent  of  any  other  transaction 
between  the  parties,  and  only  to  be  returned  when  an  actual  demand 
was  made  for  the  same.  The  word  "  due  "  does  not  import  an  obliga- 
tion or  promise  which  can  be 'enforced  without  a  demand,  for  it  is 
expressly  limited  to  the  time  when  demanded.  It  is,  therefore,  only 
due  when  demanded.  This  portion  of  the  instrument  is  qualified  by 
the  subsequent  provision  that  the  money  is  "  especially  deposited.'^  The 
whole  taken  together  establishes  the  special  deposit  as  a  separate  trans- 
action which  IS  to  become  due,  or  to  be  paid  when  demanded,  and  no 
sooner.  It  in  no  way  partakes  of  the  character  of  a  promissory  note 
where  there  is  an  express  agreement  to  pay  without  any  qualification 
or  restriction.  None  of  the  authorities  cited  by  the  appellant's  counsel 
nphold  the  rule  that  an  instrument  of  the  character  of  the  one  under 
consideration  is  a  promissory  note,  and  not  a  certificate  of  deposit 
merely.  Being  a  deposit  a  demand  of  the  money  was  essential  to  a 
nght  of  action,  unless  there  was  a  wrongful  conversion  or  loss  by  some 
gross  negligence  on  the  part  of  the  depositary.  The  distinction  between 
a  deposit  and  a  loan  is  considered  in  Payne  v.  GardmeVy  29  N.  T.  146, 
and  within  the  rule  there  laid  down  the  instrument  in  question  was  a 
certificate  of  deposit,  and,  m  such  a  case,  no  indebtedness  arose  by  rea- 
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son  of  such  deposit  until  a  demand  was  made  for  the  amount  deposited. 
See,  also,  HoweU  v.  AdamSy  68  N.  Y.  314;  Boughton  v.  Flvrd^  74 
id.  476. 

As  the  instrument  in  question  was  not  a  promissory  note  but  a  cer- 
tificate of  deposit,  the  deiense  of  the  statute  of  limitations  interposed 
by  the  defendant  was  not  available  for  the  reason  that  a  demand  of  the 
money  deposited  was  not  made  prior  to  six  years  before  the  commence- 
ment of  tne  action.  The  plaintiflE  proved  on  the  trial  that  a  demand 
was  made  some  time  in  the  year  1880,  and  claims  that  this  was  the 
only  demand  ever  made  of  the  amount  named  in  the  certificate.  It  is 
not  denied  that  a  demand  was  made  at  that  time,  but  the  defendant 
sought  to  establish  a  constructive  demand  by  proof  showing  an  action 
brought  by  Ashton,  the  payee,  in  1870,  in  Philadelphia.  The  proof 
showed  that  that  action  was  brought  against  the  executrix  of  J.  K.  F17, 
and  that,  although  this  defendant,  H.^.  Fry,  was  named  as  defendant 
therein,  he  was  never  served  with  process.  There  is  direct  proof 
that  the  $4,000  was  included  in  that  suit.  There  is  evidence  of  a 
letter  of  Ashton,  which  it  is  claimed  shows  that  the  $4,000  was  included 
in  that  action,  and  of  a  conversation  of  Ashton  with  the  defendant  in 
which  he  told  him  he  had  brought  suit  against  the  executrix,  but  that 
he,  defendant,  had  not  been  served.  There  is  also  some  other  testi- 
mony, but  the  most  that  can  be  claimed  is  that  the  evidence  was  con- 
flicting on  the  subject.  As  the  jury  have  passed  upon  the  question 
adversely  to  the  defendant,  there  is  no  ground  for  saying  that  any 
demand  was  made  prior  to  1880.  This  question,  however,  has  been 
.sufficiently  discussed  in  the  opinion  of  the  general  term  and  requires  no 
further  comment. 

The  assignment  to  the  plaintiff  by  Ashton  transferred  all  his  interest, 
and  this  included  his  right  as  trustee  to  the  instrument  in  question. 

Is'o  other  question  demands  discussion. 

Judgment  should  be  affirmed,  with  costs. 

All  concur. 


Kbnnet,  Resp't,  v.  Cnr  of  Cohoes,  Appl't. 

October  30,  1885. 

Verdict  —  Jubisdiction  to  Review  Facts. 

This  court  has  no  jurisdiction  to  interfere  with  the  verdict  of  a  jury,  appw^^ 
by  the  trial  court  and  general  tenn,  on  questions  proper  for  their  determiB*^®^ 

Edwin  Countryman^  for  appellant.  R,  A,  Parmenter^  for  r^ 
spondent. 

Per  Curiam.  This  is  by  no  means  a  strong  case  for  the  plaintifl- 
Upon  the  evidence  it  was  very  doubtful  whether  she  ought  to  recover* 
There  was  some  evidence  of  a  broken  stone  and  depitession  in  the  sid^ 
walk  at  the  place  where  the  plaintiflE  was  injured,  and  that  the  side^*J^*^ 
had  been  icy  for  several  days  ;  and  thus  there  were  questions  for  ^ 
determination  of  the  jury,  and  their  verdict  having  been  approved  by 
the  trial  judge  and  the  general  term  we  have  no  jurisdiction  to  '^^^\ 
fere  therewith.     OoodfeUow   v.   Mayoi*^  etc.j  oj  N.   JF.,  ante^  1^^ ' 
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BuUock  V.  Mayor,  etc.,  of  N,  T.,  99  N.  Y.  654 ;  S.  C,  1  East.  Rep. 
170,  cases  recently  decided  in  this  court  and  not  reported. 

The  judgment  should  be  aflirmed,  with  costs. 

All  concur. 


Weiss,  Resp't,  v,  Fabbington,  Appl't.* 

October  27,  1885. 
Contract  —  Services  —  Certain  Amount  and  Expenses. 

An  agreement  to  pay  $200  a  month,  $100  of  which  is  to  be  expended  in 
traveling  and  other  expenses,  is  not  an  absolute  agreement  to  pay  $200  a  month. 
Accordingly  held,  that  where  it  appeared  that  plaintiff  had  received  $100  a  month 
and  all  ma  expenses,  nothing  more  was  due  him. 

Action  to  recover  compensation  for  services.  PlaintifE  had  judg- 
ment in  the  trial  court,  which  was  affirmed  at  general  term.  The  opinion 
states  the  case. 

Edvnn  Kempton,  for  appellants.    Stem  <&  MyerSy  for  respondent. 

Eabl,  J.  The  meaning  of  the  agreement  between  the  parties  is  not 
entirely  free  from  doubt.  But  after  careful  consideration  we  have 
come  to  the  conclusion  that  the  construction  contended  for  by  the 
defendants  is  right. 

What  the  parties  intended,  we  think,  is  this :  The  plaintiflE  was, 
during  the  year  1881,  to  en^^e  in  the  sale  of  merchandise  on  account 
of  the  defendants,  in  the  vicmity  of  St.  Louis,  and  was  to  devote  his 
time  to  the  business,  and  for  his  compensation  he  was  to  have  one-half 
of  the  profits  arising  from  the  sales. 

The  defendants  were  to  advance  him  on  account  of  the  profits  $200 
at  the  end  of  each  month,  $100  of  which  he  was  to  retain  for  his  own 
use  and  the  other  hundred  he  was  to  expend  for  his  traveling  expenses, 
which  was  also  to  cover  office  expenses  and  his  license  fee.  In  case  his 
share  of  the  net  profits  should  amount  to  more  than  the  money  thus 
advanced,  such  money  was  to  apply  as  part  of  his  share  of  such  profits. 

In  case  his  share  of  profits  aid  not  amount  to  so  much,  then  the 
money  advanced  was  not  to  be  charged  to  him.  But  he  was  expected 
to  spend  the  $100  in  traveUng  and  other  expenses.  It  could  not  have 
been  the  understanding  that  no  was  to  have  the  $100  if  he  did  not 
expend  it,  or  that  he  was  to  have  for  his  expenses  more  than  they 
amounted  to.  He  was  to  have  his  expenses  up  to  the  $100,  and  this  is 
made  more  clear  from  the  fact  that  he  was  to  render  to  the  defendants 
a  detailed  statement  of  his  expenses.  The  stipulation  that  the  $200 
was  not  to  be  charged  to  the  plaintiff  must  be  read  in  connection  with 
the  stipulation  that  he  was  to  expend  that  sum  in  traveling  and  other 
expenses,  and  it  is  only  in  that  case  that  it  was  not  to  be  charged  to 
him,  and  that  was  what  the  parties  had  in  mind  when  using  the 
language. 

Therefore,  as  the  plaintiff  had  received  the  $100  per  month  and  all 
his  expenses,  there  was  nothing  more  due  him  from  tne  defendants,  and 
the  judgment  should  be  reversed  and  new  trial  granted,  costs  to  abide 
event. 

All  concur. 

» Reversing  49  N.  Y.  Supr.  512. 
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EoLLiNB,  Resp't,  V.  Fabley,  AppPt.* 

October  27,  1885. 

Neougence—-  Explosion  op  Caktri  dobs— Question  for  Jury. 

In  an  action  to  recover  for  damages  to  the  propertj  of  plaintiff  and  his  assign- 
ors, caased  by  an  explosion  of  blasting  cartridges  which  defendant,  who  was  a 
contractor,  had  on  hand  for  the  purpose  of  blasting  rocks,  the  case  resolved  it- 
self into  an  inquiry  whether  the  explosion  was  caused  bv  ignition  from  the  heat 
of  a  steam-pipe  near  which  they  lay,  or  spontaneous  combustion  originating  in  a 
defect  of  manufacture.  The  jury  found  that  the  cartridges  were  fired  bvoootsct 
with  the  pipe.  Held,  that  the  verdict,  having  evidence  to  support  it,  should  be 
affirmed. 

Appeal  from  judgment  of  general  term  of  the  New  YoA  commoa 
pleas,  aflSrming  a  judgment  for  plaintiff,  and  an  order  denying  motion 
for  new  trial. 

The  opinion  states  the  case. 

K  P.  WildeTy  for  appellant.    John  P.  Reed^  Jr.^  for  respondent. 

FmoH,  J.  The  argument  in  behalf  of  the  defendant,  founded  upon 
his  proof,  tends  to  demonsti*ate  that  the  cartridges  ought  not  to  ha?e 
explod(xl  at  all ;  and  did  so  without  any  assignable  reason.  Concussion, 
as  a  cause  or  occasion,  is  very  clearly  put  beyond  the  range  of  admissi- 
ble theories,  for  the  proof  shows  that  no  one  was  near  to  throw  a  mis- 
sile or  strike  a  blow ;  and  the  explosion  followed  ignition  and  was  con- 
sequent upon  that.  How  the  cartridges  took  fire  thus  became  the 
question  in  the  case,  and  the  inquiry  very  soon  settled  down  to  a  choice 
between  the  two  alternatives  oi  ignition  from  the  heat  of  the  steam 
pipe,  or  spontaneous  combustion  originating  in  some  unknown  and  un- 
suspected defect  in  the  manufacture.  The  latter  has  no  evidence  to 
support  it,  unless  the  former  is  so  utterlv  disproved  as  to  make  such 
defect  the  only  possible  explanation.  That  is  the  contention  on  behalf 
of  defendant  and  the  verdict  of  the  jury  to  the  contrary  is  assailed  as 
wholly  without  evidence  to  support  it  and  conclusively  disproved. 

The  plaintiff  proved  the  deiendant's  own  admission  that  the  explo- 
sion was  caused  by  the  steam  pipe  and  his  promise  to  pay  the  damages 
which  resulted.  The  defendant  denied  it,  but  the  jury  were  at  liberty 
to  believe  it,  and  we  must  assume  did  believe  the  fact  of  the  admission. 
It  had  a  peculiar  force  and  significance  from  some  attendant  circum- 
stances. The  defendant  was  not  present  at  the  occurrence  itself.  He 
came  upon  the  ground  after  the  explosion.  He  could  know  nothing  of 
it  except  from  noticing  its  locality  and  from  inquiry.  The  man  who 
thawed  out  the  cartridges  and  placed  them  on  the  ground  awaiting  their 
use  was  Monahan,  the  defendant's  foreman,  who  had  charge  of  them, 
and  knew,  if  anybody  did,  what  caused  the  explosion.  Presumably 
the  defendant  inquired  of  Monahan  and  received  his  explanation,  and 
with  knowledge  thus  acquired,  admitted  that  placing  the  cartridges  on 
the  steam  pipe  occasioned  the  explosion ;  and  what  makes  this  more 
significant  is  the  fact  that  Monahan  was  not  called  as  a  witness,  and  the 
only  explanation  given  of  his  absence  is  that  the  defendant  told  him 
to  quit  work  and  come  to  the  trial,  and  defendant  did  not  know  the 

*  Affirming  18  Weekly  Dig.  136. 
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cause  of  his  absence.  The  witness  of  all  others  most  important  to  the 
discovery  of  the  truth,  was  missing  without  apparent  reason.  The  jury 
were  entitled,  first,  to  believe  the  making  of  the  admission,  and,  next, 
that  it  was  made  with  knowledge  derived  from  Monahan  at  the  time. 

But  it  is  said  the  possibility  of  this  theory  of  the  cause  of  the  explo- 
sion was  utterly  disproved,  because  it  was  shown  that  the  cartrioges 
could  not  have  been  laid  upon  the  steam  pipe  since  that  was  buriea  in 
the  earth ;  that  they  could  only  explode  at  a  heat  of  three  hundred  and 
seventy  degrees ;  and  that  the  engme,  carrying  but  eighty  pounds  of 
steam,  could  not  heat  the  pipe  to  that  degree. 

The  pipe  was  buried  in  the  earth,  but  the  boiler-house  stood  on  the 
sidewalk,  and  the  steam  pipe  to  run  the  drill  passed  perpendicularly 
down  the  side  of  the  house  before  it  entered  the  ground.  The 
evidence  does  not  directly  show  whether  this  perpendicular  section  was 
outside  or  inside  of  the  boiler-house.  If  inside,  contact  with  the 
cartridges,  as  they  were  placed,  would  have  been  utterly  impossible. 
But  it  may  have  been  and  probably  was  on  the  outside,  in  which  case 
actual  contact  was  possible  at  thct  point  where  the  descending  pipe 
reached  the  surface  of  the  ground.  The  defendant's  proof  is,  however, 
that  the  cartridges  lay  from  one  to  three  feet  from  the  steam  pipe,  but 
none  of  the  witnesses  were  near  enough  to  the  steam  pipe  to  make 
their  observation  at  all  reliable.  Monahan,  who  laid  them  down, 
might  have  accurately  known,  but  he  did  not  testify.  Henry  Betinett 
says  the  cartridges  "  might  have  been  a  foot  or  two  feet "  from  the 
pipe,  but  he  was  seventy-five  or  one  hundred  feet  away,  and  is  the 
only  witness  called  upon  that  subject,  although  others  among  the  work- 
men were  nearer.  There  were  ten  or  fifteen  of  these  cartridges  in  the 
pile  which  exploded,  and  it  is  quite  certain  that  one  of  them,  at  the 
bottom  .of  the  heap,  might  have  been  in  actual  contact  with  the  pipe, 
while  to  an  observer  some  distance  off  the  pile  might  seem  to  nave 
been  a  foot  away,  so  that  the  possibility  and  therefore  the  probability 
of  actual  contact  is  not  conclusively  disproved. 

It  is  further  said,  however,  that  a  heat  of  three  hundred  and  seventy 
degrees  is  requisite  to  an  explosion,  and  that  the  steam  under  a  pressure 
of  eighty  pounds  would  not  possess  a  heat  greater  tlian  two  nundred 
nd  eighty  degrees.  But  no  witness  tells  us  at  what  heat  the  powder 
would  ignite,  unless  it  be  Dowdney,  who  was  a  contractor,  and  who 
said  it  would  require  a  heat  high  enough  to  ignite  paper.  That  assumes 
that  the  paper  covering  the  powder  had  no  openings  or  breaks  in  it,  and 
that  none  occurred  in  the  process  of  hanaling,  and  further  takes  no 
account  of  the  great  probabihty  that  the  paper  covering  might  so  absorb 
the  qualities  oi  the  powder  as  to  ignite  witn  very  little  less  of  difficulty 
than  the  powder  itself.  But  Ditmar,  a  manufacturer  of  the  article,  swore 
that  if  the  cartridges  were  put  directly  on  the  pipe  and  the  steam  was 
very  high,  an  explosion  might  result  Dowdney  said  they  might  explode 
at  a  temperature  of  two  hundred  or  two  hundred  and  fifty  degrees,  if 
confined  so  that  the  gases  would  not  escape.  We  are  thus  without 
proof  of  the  heat  necessary  to  ignition,  and  that  is  the  vital  point  of 
the  case,  for  the  explosion  was  caused  by  ignition,  and  one  of  the 
experts  explains  the  lact.  These  cartridges,  placed  in  a  pile  and  lighted 
Vol.  n.— 86 
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at  the  top,  would  burn  down  to  an  ash  without  explosion,  bat  lighted 
at  the  bottom,  would  accnmulate  beat  in  the  pile  until  the  exploding 
temperature  was  reached.  All  agree  that  the  powder  smoked  aod 
then  burned  for  some  period  before  the  explosion  ;  one  of  the  defend- 
ant's witnesses  putting  that  period  at  two  or  three  minutes,  and  it  is 
further  testified  that  the  side  of  the  boiler-house  took  fire,  and  of 
course  added  its  heat.  Given  the  fact  of  ignition  and  the  consequent 
explosion  is  entirely  plain,  and  the  defendant  utterly  fails  to  show  at 
what  heat  the  cartridges  in  contact  with  a  steam  pipe  would  ignite. 

As  to  the  evidence  of  the  heat  of  the  steam  pipe  several  suggestions 
occur.  The  steam  begins  to  form  near  the  boiling  point  of  water,  and 
at  one  hundred  pounds  of  pressure  is  described  as  heated  to  about  two 
hundred  and  eighty  degrees.  But  does  that  necessarily  show  the  heat 
of  the  pipe  ?  May  not  the  iron  grow  many  degrees  hotter  ?  There  is 
no  proof  upon  that  subject.  One  witness,  asked  if  the  pipe  was  hot, 
answered  with  emphasis  "decidedly."  The  cartridges  haa  already beoi 
made  sensitive  by  the  process  of  thawing,  and  if  Jkfonahan  laid  them 
down  so  that  some  of  them  touched  the  not  iron  of  the  pipe  it  is  not 
made  impossible  by  the  evidence  that  i^ition  followed  as  a  conse- 

auence.  At  all  events  the  proofs  fairly  raised  for  the  consideration  of 
le  jury  the  question  whether  the  cartridges  were  fired  by  contact  widi 
the  pipe,  and  so  through  the  negligence  of  Monahan,  or  by  spontaneoos 
comoustion  originating  in  a  defect  of  manufacture. 

The  proof  permitt^  and  indicated  the  former  conclusion  in  prefer- 
ence  to  the  latter,  and  the  verdict  of  the  iury  had  evidence  to  support  it 
The  judgment  should  be  affirmed,  with  costs. 
All  concur. 


Dunham,  Resp't,  v.  Obiswold,  AppPt.* 

October  27,  1885. 

Account  Stated—  Duress  —-  Evidence. 

Plaintiff  made  a  claim  af^ainst  defendant,  who  havinc^  disputed  it,  the  parties 
settled  the  matter  by  agreemg  upon  the  amount  due,  which  defendant  promised 
to  pay.  In  an  action  to  recover  on  an  account  stated,  held,  that  defendant's  prom- 
ise to  pay  was  founded  upon  a  sufficient  consideration,  and  could  be  enfoited, 
although  he  might  be  able  to  prove  that  nothing  in  fact  was  due  plaintiff. 

Whether  an  agreement  is  executed  in  consequence  of  duress  is  a  que^on  of 
fact.  A  threat  to  sue  defendant,  and  to  arrest  and  imprison  him,  is  not  sach 
duress  as  will  avoid  a  promise  induced  by  such  threat,  f 

Where  the  facts  as  to  duress  depend  entirely  upon  the  evidence  of  the  defoid- 
ant,  the  trial  court  is  not  bound  to  believe  him.^ 

Appeal  from  judgment  of  general  term,  second  department,  aflSrm- 
ing  a  judgment  for  plaintiflF,  entered  after  trial  by  the  court  without  a 
jury.     The  opinion  states  the  case. 
Jacob  A.  GrosSy  for  appellant.    John  S.  Clappj  for  respondent 
Earl,  J.     The  plaintiflE  claimed  that  prior  to  September,  1881,  he 

♦Affirming  16  Weekly  Dig.  601. 

f  See  Foley  v.  Greene,  14  R.  I.  618;  S.  C,  1  East.  Rep'r,  40,  43,  note. 

X  See  Sipfie  v.  State,  1  East.  Rep'r.  155. 
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intrusted  the  defendant  with  certain  securities  which  were  to  be  con- 
verted intp  money  and  the  proceeds  invested  for  him,  but  that  the  de- 
fendant converted  the  proceeds  to  his  own  use,  and  he  claimed  that  the 
defendant  was  indebted  to  him  on  account  of  such  proceeds  in  the  sum 
of  $9,000 ;  and  to  adjust  the  claim  of  the  plaintiff,  which  we  may 
assume  the  defendant  disputed,  he  settled  with  tlie  plaintiff  and  an 
account  was  stated  in  which  the  defendant  acknowledged  that  there  was 
$9,000  due  the  plaintiff,  and  he  executed  a  written  agreement  to  pay  the 
plaintiff  that  sum.  This  action  was  brought  to  recover  the  sum  which 
was  thus  adjusted  by  the  settlement  and  which  the  defendants  thus 
agreed  to  pay. 

It  was  no  defense  to  this  action  for  the  defendant  to  prove  that  he 
did  not  owe  the  plaintiff  any  thing.  The  plaintiff  having  made  a 
claim  against  him  and  he  having  disputed  it,  and  the  parties  having 
settled  the  dispute  by  agreeing  upon  the  amount  due  in  an  account 
stated  which  tlie  defendant  promised  to  pay,  that  promise  is  founded 
upon  a  sufficient  consideration  and  can  be  enforced  against  him  although 
he  might  be  able  to  prove  that  nothing  was  in  fact  due  from  him. 
Stewart  v.  Ahrenfeldt,  4  Denio,  189 ;  Wehrum  v.  £uhn,  61  N.  Y.  623; 
Feeler  v.  Weher^  78  id.  837. 

But  the  defendant  further  claims  that  he  made  the  adjustment  and 
promise  and  signed  the  agreement  to  pay  the  plaintiff  under  duress, 
and  hence  that  he  is  not  bound  by  the  agreement.  The  facts  as  to  the 
duress  depend  entirely  upon  the  evidence  of  the  defendant,  and  it  was 
for  the  tnal  court,  under  all  the  circumstances  of  the  case,  to  determine 
to  what  extent  such  evidence  was  entitled  to  credence.  Upon  the  evi- 
dence it  was  a  question  of  fact  whether  the  agreement  was  executed  in 
consequence  of  any  duress  whatever.  The  court  could  have  found, 
and  we  may  assume  did  find,  that  the  only  threats  used,  if  any,  were 
to  arrest  the  defendant  in  a  civil  action  tor  the  wrong  which  he  had 
done  the  plaintiff.  The  negotiations  for  the  settlement  were  pending 
several  days.  The  defendant  was  not  under  arrest  or  restrained  of  his 
liberty  in  any  way.  He  appears  to  have  been  a  business  man  in  the 
full  possession  of  his  faculties,  and  the  plaintiff  was  an  old  man,  his 
uncle.  A  mere  threat  to  sue  the  defenaant  and  to  arrest  him  in  such 
suit,  or  by  virtue  of  an  execution  which  could  be  issued  upon  a  judg- 
ment obtained  therein,  would  not  be  such  duress  as  would  avoid  a 
promise  induced  by  such  thi^eat.  1  Pars.  Cont.  (5th  ed.) ;  Shephard  v. 
WatrouSy  3  Caines,  166  ;  Fartiier  v.  WalU^y  2  Edw.  Oh.  601 ;  Knapp 
V.  Hyde^  60  Barb.  80.  When  there  is  no  arrest,  no  imprisonment,  no 
actual  force,  and  it  is  claimed  that  a  promise  was  obtained  by  duress 
per  minoSy  then  whether  or  not  the  promise  was  obtained  by  duress 
must  usually  be  a  question  of  fact,  and  the  question  cannot  be  deter- 
mined as  one  of  law.  It  is  not  sufficient  in  such  a  case  to  satisfy  the 
trial  court  that  the  threats  were  uttered  ;  but  it  must  also  be  snown 
that  they  constrained  the  will  of  the  promisor  and  induced  the  prom- 
ise. The  trial  court  in  this  case  was  not  bound  to  believe  the  defend- 
ant when  he  testified  that  he  made  the  adjustment  with  the  plaintiff 
and  signed  the  agreement  to  pay  him  the  $9,000  solely  in  consequence 
of  the  threats.     Whether  he  did  or  not  was,  under  the  circumstances 
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disclosed  in  this  case,  and  from  the  character  of  the  evidence  given,  an 
inference  of  fact  with  which  we  have  no  jurisdiction  to  interfere. 

The  judgment  should  be  affirmed. 

AU  concur. 


Prentiss,  AppiPty  v.  Nichols,  Besj^t* 

October  27,  1885. 
Fraudulent  Transfer. 

The  transfer  of  a  note  hy  the  president  of  a  company  which  was  sanctioned 
hy  the  order  of  the  court,  and  to  authorize  which,  a  receivership  has  been 
vacated,  cannot,  such  order  remaining  in  full  force,  be  impeached  as  being  a 
fraudulent  transfer,  in  a  suit  hy  a  subsequently  appointed  receiver. 

jE  Sprouty  ioT  appellant.    8.  Ecmdy  for  respondent. 

PiHOH,  J.  A  verdict  for  the  defendant  was  rendered  by  the  jury 
nnder  the  direction  of  the  court.  There  was  no  controversy  about  the 
material  facts.  When  the  Nichols  judgment  was  paid,  with  the  per- 
mission of  the  court,  and  the  order  which  appointed  Petton  receiver 
was  vacated  for  that  purpose,  the  Tile  Company  was  at  liberty  to  pay 
its  debt  subject  only  to  statutory  restrictions.  It  did  pay  it  by  tumiug 
out  to  the  judgment  creditor  the  note  of  Bartlett,  Bobbins  &  Co.,  for 
$10,550,  which  represented  their  indebtedness  to  the  Tile  Company. 
The  documentary  evidence  shows  that  fact,  and  the  testimony  of  the 
defendant  confirms  it.  That  note  thus  became  the  property  of  the 
judgment  creditor,  not  only  bv  the  act  of  the  company,  but  by  the 
direction  and  with  the  approval  of  the  court,  which  vacated  the  receiv- 
ership for  that  purpose  and  upon  that  condition.  The  note  remained 
in  the  defendant's  hands  as  the  agent  of  such  owner,  and  when  it  was 
ultimately  paid  to  the  defendant,  partly  in  money  and  partly  in  a  new 
note,  he  received  the  proceeds  still  as  the  owner's  agent,  and  neither 
the  Tile  Company  nor  the  defendant  had  any  title  to  it  whatever.  Of 
course  it  follows  that  the  new  receiver,  the  present  plaintiff,  obtained 
no  title  to  it  by  his  appointment,  and  gained  no  right,  except  to  ques- 
tion the  validity  of  the  payment,  and  seek  a  recovery  from  the  true 
owner  to  whom  the  transfer  had  been  made.  He  has  not  sued  the  true 
owner,  nor  brought  him  into  court  to  answer,  but  has  sued  the  agent  on 
the  theory  that  tne  lund  belonged  to  the  Tile  Company,  and  was  being 
withheld  and  converted  by  its  officer.  No  such  cause  of  action  was 
established.  On  the  contrary  it  appeared  that  a  stranger  to  the  action 
owned  the  fund,  and  that  the  Tile  Company  had  no  title  to  or  interest 
in  it  when  the  plaintiff  was  made  receiver.  It  is  claimed  that  the  pay- 
ment to  the  creditor  was  invalid  because  the  company  was  insolvent. 
If  that  is  fully  established,  it  is  immaterial.  The  payment  was  not 
shown  to  have  been  made  in  contemplation  of  insolvency,  and  the  facts 
indicate  the  contrary.  And  that  question  could  not  be  raised  in  an 
action  to  which  the  creditor,  who  was  paid,  was  in  no  manner  a  party. 
The  transfer  made,  was  not  to  an  officer  or  stockholder  of  the  oompanyv 
and  restrained  for  that  reason. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

- 

*  Affirming,  16  W.  Dig.    73. 
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LoKB,  jResp^ty  V.  Willis,  AppPt  * 

October  37,  1885. 

FoBMEB  Adjudication — Porbclosure  Discontinued — Action  of  Bond — Defense 
OF  Failure  of  C^nsidbration. 

If  a  suit  be  discontinued  at  any  stage  of  the  proceedings  in  the  action  the 
adjudication  therein  concludes  no  one,  and  is  not  an  estoppel  in  anv  sense. 

The  defendant  W.  took  a  deed,  incumbered  bj  a  mortgage,  which  he  assumed 
and  agreed  to  pay.  In  an  action  to  foreclose  said  mortgage  he  appeared  therein, 
answered  and  defended  the  same  on  the  merits.  The  plaintiff  recovered  the 
usual  foreclosure  judgment,  by  which  it  was  also  adjudged  that  the  mortgagor 
and  W.  were  both  liable  for  any  deficiency  which  should  remain  after  apply- 
ing the  proceeds  of  the  real  estate  upon  the  mortgage.  A  prior  mortgage  had 
been  foreclosed,  which  cut  off  plaintiff's  mortgage.  Flaintiff,  before  proceeding 
to  sell  under  his  judgment,  moved  for  leave  to  discontinue  his  foreclosure  action 
and  to  allow  him  to  bring  suit  on  the  bond,  which  motion  was  granted,  and  tMs 
action  commenced.  Plaintiff  alleged  in  his  complaint  in  the  action  all  the  pro- 
ceedings had  in  the  former  action,  and  claimed  that  the  liability  of  W.  to  pay 
the  bond  and  mortgage  had  been  already  adjudged  therein.  W.  denied  uiat 
there  was  any  adjudication  binding  upon  him,  and  aUeged  in  his  answer  and  offered 
to  prove  certain  facts  tending  to  snow  a  total  failure  of  consideration  for  his 
afipreement  to  assume  the  mor^^age  in  question.  The  trial  court  ruled  as  a  matter 
of  law,  that  W.  was  estopped  by  the  former  adiudicatlon,  and  the  evidence  was 
excluded.  Held  error  ;  that  if  the  facts  allegea  in  his  answer  were  true,  he  was 
entitled  to  prove  them,  and  that  after  the  ruling  was  made,  he  was  uiulei  no 
obligation  to  offer  any  evidence. 

Thifi  is  an  appeal  by  defendant  from  an  order  made  herein  by  the 
general  term  of  the  supreme  court,  on  the  llth  day  of  May,  1883, 
affirming  a  judgment  entered  herein  in  favor  of  the  above-named 
plaintiff,  also  affirming  the  order  denying  a  motion  to  set  aside  the 
verdict,  and  for  a  new  trial. 

The  action  was  brought  to  recover  $3,500  and  interest,  the  amount 
alleged  to  be  due  on  a  certain  bond  and  mortgage  made  by  one  of  the 
defendants,  Sigmund  T.  Meyer,  for  that  amount,  to  Asher  T.  Meyer, 
and  dated  July  17,  1874,  of  which  plaintiff  is  the  assignee. 

The  defendant  Willis,  in  1875,  took  a  deed  of  the  mortgaged 
premises,  expressly  agreeing,  as  part  of  the  consideration,  to  pay  the 
said  mortgage  with  the  interest,  which  had  been  allowed  as  part  of  the 
price. 

The  plaintiff  thereafter,  in  the  supreme  court,  foreclosed  his  mort- 
gage, demanding  deficiency  judgment  against  the  defendant  Willis, 
who  defended  tne  action  on  the  merits,  denying  his  liability  on  the 
assumption. 

Upon  trial  at  special  term  the  foreclosure  action  resulted  in  a  judg- 
ment for  plaintin,  holding  the  defendant  Willis  responsible  for  any 
deficiency. 

The  plaintiff's  mortgage  was  second  to  one  held  by  the  New  York 
life  Insurance  Company,  who  foreclosed  their's  and  cut  off  the  plaintiff's 
mortgage,  and  there  was  no  surplus  to  apply  on  plaintiff's  claim. 

Whereupon  plaintiff  entered  an  order  discontinuing  his  foreclosure 
and  allowing  him  to  bring  suit  on  the  bond  described  in  the  foreclosure 
complaint. 

*  Reversing  22  Hun,  508. 
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In  pursuance  of  this  leave  the  plaintiff  brings  this  action. 
Benjamin  A.  Willis^  for  appellant.      William  Man^  for  respondent 

Eael,  J.  In  January,  1875,  the  defendant  IjVillis,  took  a  deed  of 
real  estate  in  the  city  of  New  York,  from  S.  T.  Meyer,  which  was 
incumbered  by  a  mortgage  held  by  A.  T.  Meyer,  and  he  assumed  and 
agreed  to  pay  such  mortgage.  A.  T.  Meyer,  the  mortgagee,  subsequently 
assigned  the  mortgage  to  tne  plaintiff,  and  he  commenced  an  action  to 
foreclose  the  same,  making  S.  T.  Meyer  the  mortgagor  and  Willis  and 
others  defendants.  Willis  interposed  an  answer  to  the  action  and 
appeared  upon  the  trial  thereof  and  defended  the  same  upon  the  merits. 
The  plaintiff  recovered  in  the  action,  the  usual  foreclosure  judgment,  bv 
whicn  it  was  also  adjudged  that  the  mortgagor  and  Willis  were  both 
responsible  for  any  deficiency  which  should  remain  after  applying  the 
proceeds  of  the  real  estate  upon  the  mortgage.  Subsequently,  and 
before  proceeding  to  a  sale  under  that  judgment,  the  plaintiff  made  a 
motion  to  the  court  for  leave  to  discontinue  the  foreclosure  action,  and 
to  allow  him  to  bring  suit  upon  the  bond  accompanying  the  mortgage. 
The  motion  was  granted  and  an  order  was  entered  discontinuing  tne 
foreclosure  action.  Thereafter  this  action  was  commenced  to  enforce 
against  the  mortgagor  and  against  Willis,  on  his  agreement  to  pay  the 
mortgage,  thewhole  amount  due  thereon.  In  his  complaint  the  plaintiff, 
among  other  things,  alleged  the  foreclosure  action,  that  Willis  inter- 
posed an  answer  therein  upon  the  merits,  that  the  issue  raised  by  the 
answer  came  on  for  trial,  that  WUlis  appeared  and  offered  evidence  upon 
the  trial  to  sustain  the  issues  on  his  part,  which  evidence  was  received 
and  considered,  that  the  court  after  due  deliberation  thereon  filed  a 
decision  containing  finding  of  facts  and  of  law  which  remained  on  the 
files  of  the  court,  and  which  ordered  judgment  upon  the  issues  in  favor 
of  the  plaintiff  directing  a  foreclosure  of  the  mortgage  and  a  sale  of  the 
premises  thereby  mortgaged,  and  that  the  plaintiff  should  have  judg- 
ment against  the  defendants  Meyer  and  Willis  for  any  deficiency,  after 
applying  the  proceeds  of  the  foreclosure  upon  the  debt.  And  he  alleged 
that  the  liability  of  Willis  to  pay  the  bond  secured  by  the  mortgage 
had  been  already  adjudged  by  tne  court.  He  further  alleged,  that  upon 
his  application,  an  order  was  made  permitting  him  to  discontinue  the 
foreclosure  action  without  costs,  and  discontinuing  the  same  and  per- 
mitting him  to  bring  an  action  upon  the  bond.  Willis  in  his  answer, 
among  other  things,  denied  that  there  was  any  adjudication  binding 
upon  nim,  and  alleged  that  on  the  17th  day  of  December,  1874,  it  was 
agreed  by  and  between  him  and  the  defendant  Meyer,  his  grantor,  that 
in  consideration  that  he  would  purchase  the  real  estate  referred  to  in 
the.  complaint,  and  assume  the  payment  of  the  mortgage,  he,  Meyer, 
would  lease  the  reial  estate  of  him  upon  the  conveyance  of  the  same  to 
him  for  the  term  of  two  years,  and  pay  him  therefor  $4,400  for  the 
first  year,  and  $4,800  for  the  second  year,  and  also  pay  certain  taxes 
then  due  upon  tlie  real  estate,  and  that  he  would  also  procure  an  exten- 
sion of  time  in  which  to  pay  the  mortgage ;  that  in  pursuance  of  such 
a^een^nt,  and  relying  thereupon,  he,  Willis,  took  the  conveyance  of 
the  real  estate  and  assumed  the  payment  of  the  mortgage ;  that  Meyer 
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wholly  and  entirely  failed  in  every  respect  to  comply  with  his  agreement 
or  to  carry  out  the  same. 

Upon  the  trial  the  plaintiff  offered  in  evidence  the  bond  and  mort- 
gage and  the  assignment  thereof  to  him  and  the  deed  of  the  real  estate 
to  Willis,  which  contained  the  covenant  and  agreement  on  his  part  to 
assume  and  pay  the  mortgage.  He  further  offered  in  evidence  the 
judgment-roll  in  the  action  referred  to  in  the  complaint  and  the  order 
made  at  special  term  discontinuing  the  foreclosure  action ;  and  then, 
after  a  computation  of  interest,  he  rested  his  case.  The  defendant 
Willis  then  offered  in  evidence  a  contract  between  his  grantor,  Meyer, 
and  himself,  to  which  the  plaintiff  objected,  upon  the  ground  that  the 
facts  had  been  passed  upon,  and  the  objection  was  sustained,  and  Willis 
excepted.  Willis  then  offered  himseli  as  a  witness  on, his  own  behalf 
and  was  asked  by  his  counsel  this  question:  "Please  state  what  con- 
tract, if  any,  between  yourself  and  Meyer  was  made  at  the  time  the 
transfer  of  the  property  in  question  was  made  to  you  ? "  This  was 
objected  to  bv  the  plaintiff  on  the  same  around  and  the  objection 
sustained.  Willis'  coimsel  then  offered  to  snow  that  at  the  time  the 
real  estate  was  conveyed  to  him  a  written  contract  was  made  between 
him  and  Meyer,  to  the  effect  that  if  he  would  assume  the  payment  of 
the  mortgage  Meyer  would  hire  the  property  from  him  for  two  years, 
at  the  rate  of  $4,400  for  the  first  year,  $4,800  for  the  second  year  and 
pay  all  the  taxes  and  assessments  on  the  property  and  have  the  pay- 
ment of  the  mortgage  extended  five  years,  ana  that  Meyer  would  also 
assume  the  mortgages  on  other  property,  which  Willis,  by  the  terms  of 
the  agreement,  was  to  convey  to  him  ;  and  that  Meyer  failed  in  every 
respect  to  comply  with  any  of  his  stipulations ;  that  he  only  paid  rent 
for  three  months,  and  that  the  mortgages  on  the  other  property  were 
foreclosed,  and  that  Willis  had  to  pay  all  the  taxes  and  assessments 
which  Meyer  agreed  to  pay,  and  had  to  bid  the  property  in,  and  this 
evidence  was  excluded. 

It  thus  appears  that  the  trial  court  held  that  the  adjudication  in  the 
foreclosure  action  absolutely  estopped  Willis  and  precluded  him  from 
giving  any  evidence  to  defeat  or  diminish  the  plaintiff's  recovery 
against  him.    In  this  we  think  there  was  error. 

The  foreclosure  action  was  discontinued  and  all  the  proceedings 
therein  thus  annulled.  There  was  no  longer  any  record  or  adjudica- 
tion in  that  action  which  bound  anv  one.  By  the  discontinuance  of  an 
action  the  further  proceedings  in  the  action  are  not  onlv,  arrested  but 
what  has  been  done  therein  is  also  annulled,  so  that  the  action  is  as 
if  it  never  had  been.  If  a  suit  be  discontinued  at  any  stage  or  the  judg- 
ment rendered  therein  be  set  aside,  or  vacated,  or  reversed,  then  the 
adjudication  therein  concludes  no  one  and  it  is  not  an  estoppel  or  bar 
in  any  sense.  Big.  Estop.  21 ;  Freem.  Judg.  (3d  ed.),  §  333 ;  Leonard  y. 
Buricer^  5  Denio,  216  ;  Avdubon  v.  MsceSfior  Fire  Ins.  Go.^  27  N.  Y. 
216.  After  ruling  as  matter  of  law  that  Willis  was  estopped  by  the  former 
adjudication,  he  was  under  no  obligation  to  offer  any  evidence,  and  it  can- 
not be  said  here  that  his  offer  was  not  sufficiently  broad  or  specific  because 
we  cannot  tell  what,  but  for  the  erroneous  ruling,  he  might  have  proved. 
It  is  possible  that  he  might  have  brought  his  defense  within  the  rules  laid 
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down  in  Dunnina  v.  Zeavitt,  85  N,  T.  30.  Under  that  decision  it  was  his 
right  to  prove,  if  ne  could,  either  an  entire  or  a  partial  failure  of  considera- 
tion for  his  assumption  of  the  mortgage,  and  he  could  establish  any 
defense,  complete  or  partial,  as  against  the  plaintiff  which  he  could  have 
interposed  to  an  action  brought  by  his  grantor  to  enforce  his  contract  of 
assumption.  If  the  facts  alleged  by  him  in  his  answer,  and  offered  by  him 
to  be  proved,  were  true,  he  certainly  would  have  had,  to  some  extent  at 
least,  a  defense  to  the  plaintiff's  action.  We  cannot  sav  that  the  erro- 
neous ruling  did  not  prejudice  Willis,  and  we  think  tne  case  should, 
tiierefore,  go  back  ana  be  tried  under  a  correct  ruling  as  to  the  law  and 
a  proper  application  of  the  principles  laid  down  in  Dvmaiing  v.  Lea/M. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  event. 

All  concur. 


Cass,  I2esp%  v.  Higbnbotam,  AppPt.^ 

October  80,  1885. 

Tendeb— Pledge— Refusal  by  Pledgee  to  Delfter  Pbopertt  Pledged— 
Conversion. 

In  an  action  brought  upon  a  promissory  note,  the  defense  was  a  tender  of  the 
amount  due  with  interest  and  costs  made  after  suit  brought,  upon  condition  that 
plaintiff  return  certain  diamonds  which  had  been  pledged  bj  defendant  to 
secure  the  payment  of  the  note  ;  that  defendant  had  demanded  a  return  of  the 
diamonds,  which  was  refused  by  plaintiff,  and  that  he  had  converted  them  to  his 
own  use.  The  plaintiff  set  up  in  reply  to  the  defense  of  tender,  that  before  the 
tender  was  made,  an  action  had  b^n  commenced  against  him  by  a  third  party, 
for  a  portion  of  the  property  pledged,  that  defendant  herein  was  notified  of  thkt 
action  and  became  a  party  thereto,  and  offered  to  return  to  defendant  the  prop- 
erty for  which  suit  had  not  been  brought  upon  payment  of  the  note,  but  that 
defendant  had  refused  to  accept  such  portion,  and  to  make  payment. 

Held,  that  as  the  bailee  only  had  the  right  to  retiun  the  pledged  property  until 
his  debt  was  paid;  and  upon  payment  beinff  made  he  was  bound  to  return  the 
goods,  and  upon  refusal  to  do  so  became  liable  to  his  bailor  in  replevin,  trover, 
or  assumpsit.  The  tender  of  defendant  being  conditional,  he  was  under  no 
obligation  to  pay  the  money  into  court,  as  in  that  event  pliuntiff  would  have 
been  entitled  to  the  money  absolutely.  He  had  no  right  to  it  without  a  return 
of  the  goods. 

The  obligations  of  pledgor  and  pledgee  are  mutual,  concurrent  and  reciprocal, 
and  when  either  party  performs  he  is  entitled  to  performance  by  the  other  as  a 
condition  of  his  own  performance.  A  tender  of  money  into  court  being  uncon- 
ditional, defendant  was  not  bound  to  bring  the  money  into  court  to  make  his 
tender  valid ;  and  the  ruling  to  that  effect  was  erroneous. 

The  refusal  by  plaintiff  to  return  the  pledged  property  constituted  a  conve^ 
sion,  and  he  was  liable  to  the  owner  for  the  same,  or  their  value,  and  the 
pendency  of  the  action  by  the  third  party  was  no  answer  to  the  defense  in  this 
action,  nor  a  justification  for  the  refusal  to  deliver. 

Appeal  from  judgment  of  general  term,  first  department,  a&nung 
a  judgment  for  plaintiff  entered  on  a  judgment  directed  by  the  court 

The  opinion  states  the  case. 

Samtiel  B.  Hig&nbotom,^  for  appellant.  Wm.  Henry  Amoux,  i^^ 
respondent. 

MiLLEB,  J.  There  is  no  ground  for  the  contention  of  the  respondent  fi 
counsel  that  this  court  has  no  jurisdiction  over  the  appeal  in  this  action- 

*  Reversing,  27  Hun,  406. 
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The  claim  of  the  defendant  which  is  sought  to  be  interposed  as  a 
defense  to  the  plain tifiPs  demand,  arose  out  of  the  contract  between 
them,  and  was  connected  with  and  constituted  a  part  of  the  transac- 
tion. It  would  have  been  a  defense  by  way  of  counter-claim  before  the 
Code,  and  it  now  comes  within  the  provisions  of  the  Code  of  Civil  Pro- 
cedure. 

The  principal  question  arising  upon  this  appeal  relates  to  the  valid- 
ity of  the  tender  made  by  the  defendant  of  tne  amount  due  upon  the 
note  and  his  demand  of  the  property  which  had  been  pledged  as  col- 
lateral security  for  the  same.  Tnis  tender  was  made  for  the  amomit  of 
the  note,  interest  and  costs,  after  the  commencement  of  the  action,  upon 
condition  that  the  plaintiff  return  the  propertv  pledged.  The  plaintiff 
Bets  up  in  reply  to  the  defense  of  the  tender,  that  before  the  tender  was 
made  an  action  had  been  commenced  against  him  by  a  third  party  for 
a  portion  of  the  property,  and  the  defendant  in  this  action  was  notified 
01  that  action  and  had  become  a  party  thereto,  and  that  plaintiff,  at  the 
time  of  the  alle^d  tender,  had  offered  to  return  to  the  defendant  the 
property  for  which  suit  had  not  been  brought  upon  payment  of  the 
note,  but  defendant  had  refused  to  accept  such  portion  and  to  make 
payment. 

The  evidence  upon  the  trial  established  the  fact  that  the  diamonds 
held  by  the  plaintiff  were  pledged  to  him  by  the  defendant  as  security 
for  the  payment  of  a  certain  promissory  note.  The  plaintiff,  therefore, 
was  a  bailee  of  the  same  and  only  had  the  ri^ht  to  retain  them  until  his 
debt  was  paid.  Upon  payment  being  made  ne  was  bound  to  return  the 
goods,  ana  upon  refusal  to  do  so,  became  liable  to  the  bailor  in  replevin 
or  in  an  action  of  trover  or  maumpsiL  If  he  sued  upon  the  note  the 
bailor  would  have  had  a  clear  right  to  recoup  or  counter-claim  against 
his  demand  the  value  of  the  property  pledged,  if  a  tender  had  been 
made  before  suit  brought.  If  the  action  was  for  a  recovery  of  the 
goods,  then  the  court,  no  doubt,  would  have  the  right  to  make  provision 
Siat  tihe  debt  be  paid  before  the  property  was  delivered.  TuthUl  v. 
MorriSy  81 N.  Y.  95.  If  the  action  were  for  trover  then  the  debt  should 
be  deducted  from  the  actual  value  of  the  property  pledged.  The  tender 
here, was  made  after  the  suit  was  brought  and  included  the  principal  and 
interest  of  the  debt  and  the  costs  of  the  action  as  far  as  it  had  pro- 
ceeded. Being  a  conditional  tender,  and  depending  upon  the  return  of 
the  property,  which  was  demanded,  there  would  seem  to  be  no  obliga- 
tion on  the  part  of  the  defendant  to  pay  the  money  into  court,  as  in 
that  event  the  plaintiff  would  have  been  entitled  to  the  money  abso- 
lutely. He  bad  no  right  to  it  without  the  return  of  the  goods  and,  as 
that  was  refused,  no  reason  exists  why  the  defendant  should  pay  the 
money  into  court.  The  plaintiff  was  fully  protected  without  the  defend- 
ants so  doing,  as  he  retained  the  property  in  his  possession.  The  obli- 
gations of  the  pledgor  and  pledgee  are  mutual,  concurrent  and  recip- 
rocal. When  either  party  performs,  he  is  entitled  to  performance  by 
the  other  as  a  condition  of  his  own  performance.  The  refusal  of  either 
where  performance  is  tendered,  furnishes  ground  for  an  action.  Holmes 
V.  HolmeSy  12  Barb.  138.  Tender  is  not  required  in  such  a  case  by  a 
deposit  in  court  for  the  reason  that  a  payment  into  court  is  uncondi- 
VoL.  II.— 86 
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tional,  and  from  that  time  the  money  becomes  the  property  of  the  phdn- 
tiflf  absolutely.     Becker  v.  Boon,  61  N.  Y.  322. 

If  a  deposit  were  made  without  a  delivery  of  the  goods  the  pledgor 
might  lose  his  money  and  afterward  fail  to  obtain  his  goods  or  be  left 
to  an  action  for  the  recovery  of  the  same.  A  tender  of  performance 
may  always  be  restricted  .by  such  conditions  as  by  the  terms  of  the 
contract  are  conditions  precedent,  or  simultaneous,  or  proper  to  be  per- 
formed by  the  party  to  whom  tender  was  made.  Wheelock  v.  Tanner^ 
39  N.  Y.  481.  It  may  also  be  made  at  any  time  and  place  and  even 
after  suit  brought.  Where  the  tender  has  only  the  effect  of  extinguish- 
ing the  lien  and  does  not  discharge  the  debt,  bringing  the  money  into 
court  is  not  required — Kortright  v.  Cady,  21  N.  Y.  343 — and  the  debt 
may  be  enforced  after  the  lien  is  discharged.  The  Code  has  made  no 
radical  change  in  the  law  of  tender.  It  refers  only  to  that  class  of  ten- 
ders which  are  considered  as  satisfying  and  discharging  debts.  It  has 
no  application  to  cases  where  a  tender  is  made  of  purchase-money  on 
condition  of  a  return  of  pledge,  and  cases  of  a  similar  character. 

It  follows  that  it  was  not  necessary  to  bring  the  money  into  court  to 
make  the  tender  valid,  and  if  the  defendant  had  title  to  the  property 
the  lien  of  the  plaintiff  on  the  same  was  discharged  and  he  becanae 
liable  to  the  plamtiff  for  the  goods  or  the  value  thereof. 

We  have  examined  the  cases  cited  by  the  respondent's  counsel  which 
it  is  claimed  sustain  a  different  doctrine  in  regard  to  the  tender  in  a 
case  like  the  present,  and  we  think  none  of  them  are  applicable  to  the 
facts  presented  in  this  case. 

The  claim  that  the  defendant  has  no  right  to  embody  in  his  answer, 
without  leave  of  the  court,  any  matter  arising  after  the  commence- 
ment of  the  action  in  a  case  like  this,  and  that  the  same  can  only  be 
properly  pleaded  in  continuance  of  the  action  and  not  as  a  bar,  is  not 
well  founaed.  The  defendant  had  clearly  a  right  in  a  proper  manner 
to  set  up  the  defense  interposed  by  answer.  Having  done  so  and  the 
answer  having  been  received  and  not  returned,  and  so  no  objection 
made  to  the  same  before  trial,  and  the  plaintiff  having  allowed  the  trial 
to  proceed  without  any  objection  and  obtained  judgment,  even  if  orig- 
inally it  was  necessary  to  apply  to  the  court  to  set  up  the  defense  inte^ 
posed,  it  is  now  too  late  to  insist  that  it  was  improperly  pleaded 
because  leave  was  not  obtained  from  the  court.  By  consenting  to  the 
proceedings  had,  the  plaintiff  acquiesced  in  their  irregularity  and 
waived  the  objection  ur^ed,  if  it  had  anv  merit  whatever.  He  is  not 
in  a  position  now  to  claim  that  leave  oi  the  court  should  have  been 
obtained  to  set  up  the  defense  set  forth  in  the  answer. 

It  only  remains  to  be  considered  whether  the  conceded  facts  in  the 
pleadings  and  the  proof  upon  the  trial  show  a  conversion  of  the  prop- 
erty. Unless  the  refusal  to  return  the  property  was  justified  there 
was  clearly  a  conversion  of  the  same  by  the  plamtiff,  and  the  d^^^nd- 
aut  had  a  right  of  action  for  the  recovery  of  the  value  thereof  or  of  the 
property  itself,  or  to  interpose  the  defense  set  up  by  him  as  a  counter- 
claim to  the  plaintiff's  demand.  We  are  unable  to  discover  any  g'TOund 
upon  which  the  plaintiff  could  establish  a  right  to  retain  the  proP^^'^J 
alter  a  demand,  if  the  defendant  was  entitled  to  the  same  as  the  owner 
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thereof.  The  fact  that  a  portion  of  the  properly  was  claimed  by  another 
person,  and  that  a  suit  had  been  brouo;ht  for  a  recovery  thereof,  and  that 
the  defendant  had  been  made  a  party  defendant  in  said  action,  furnishes 
no  justification  for  the  refusal.  If  the  defendant  was  the  owner  of  the 
property  he  had  a  right  to  it,  and  the  plaintiff  was  not  justified  in  refusing 
to  comply  with  his  demand  for  the  reason  that  it  was  claimed  by, 
and  a  suit  had  been  brought  for  the  recovery  thereof  by  a  third  person. 
If  he  unlawfully  refused  to  surrender  the  goods  to  the  true  owner, 
when  demanded,  he  must  abide  the  consequences  of  his  own  act.  So 
long  as  the  plaintiff  retained  possession  without  right  he  was  liable  to 
the  true  owner  for  the  same  or  the  value  thereof.  His  delivery  to  the 
true  owner  would  have  been  an  entire  protection  to  the  plaintiff  and 
a  complete  defense  to  the  action  brought  against  him. 

The  plaintiff  as  bailee  had  no  right  to  deny  the  title  of  the  defendant 
as  bailor,  if  he,  the  bailor,  was  the  true  owner  of  the  property.  If  there 
were  conflicting  claims  to  the  same,  the  plaintiff  had  a  complete  remedy 
by  bringing  an  action  in  the  nature  of  a  bill  of  interpleader,  making 
the  claimants  parties  thereto,  and  in  that  form  of  an  action  it  could  be 
determined  wno  was  the  true  owner  of  the  property.  In  that  way  he 
could  have  avoided  all  risk  or  hazard.  Having  thus  failed  to  assert  his 
rights,  he  is  in  no  position  to  claim  that  the  action  brought  against  him 
bars  the  right  of  tne  defendant  to  counter-claim  his  demand  in  this 
action.      Welch  v.  Soffe^  47  N.  T.  143. 

The  action  brought  by  the  wife  of  the  defendant  against  the  plaintiff, 
and  to  which  the  defendant  was  made  a  party,  was  no  protection  to  the 
defendant.  She  had  a  right  to  discontinue  it  at  any  time.  If  deter- 
mined adversely  to  her,  defendant  was  without  any  relief  whatever.  He 
would  still  be  left  to  an  action  against  respondent  to  recover  the  property 
or  the  value  thereof,  and  perhaps  to  the  defense  that  some  other  person 
claimed  the  property  of  the  plaintiff.  The  controversy  might  ttius  be 
extended  beyond  reasonable  limits  to  the  defendant's  injury  if  he  was 
the  true  owner,  and  possibly  to  his  eventual  loss  by  the  long  delay.  The 
pendency  of  this  action  was  clearly  no  answer  to  the  defense  interposed 
Dy  the  defendant.  By  a  bill  of  interpleader  the  whole  matter  could 
have  been  disposed  of  in  a  single  action. 

It  follows  tnat  the  ruling  oi  the  court  on  the  trial,  that  the  plea  of 
tender  was  not  good  because  the  money  was  not  brought  into  court  and 
kept  there,  was  clearly  erroneous  as  well  as  the  decision  of  the  court 
directing  a  verdict  in  favor  of  the  plaintiff. 

Judgment  should  be  reversed  and  new  trial  granted,  costs  to  abide 
event. 

All  concur,  except  Eugee,  Ch.  J.,  dissenting. 
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People,  ex  eel.  Van  Aken,  AjppVt^  v.  Mtt.t.ttaw^  Re^U 

October  80,  1885. 
Bastardy  —  Bond    for    Appearance  —  Aixtourkhent  —  Surbtibb    not  Db- 

CHAROED. 

Defendant  M.,  who  was  a  deacon  of  a  chorcli,  having  been  arrested  under  a 
warrant  charging  him  with  bein^  the  reputed  father  of  a  bastard,  gave  the  usual 
bond  on  adjournment,  conditioned  tliat  ''  the  said  Warren  Millliam  shall  personally 
appear  before  the  said  justice,  at  the  time  and  place  last  aforesaid,  and  not 
depart  therefrom  without  leave  of  said  justice."  The  bond  was  dated  Maj  28, 
1879,  and  the  proceedings  were  adjourned  to  Saturday,  June  7,  on  which  day  the 
hearing  not  having  been  completed,  the  case  was  adjourned  to  June  26,  on  which 
day  M.,  though  duly  called,  did  not  appear.  In  an  action  on  the  bond,  A^,  that 
by  the  adjournment  to  June  26,  the  sureties  were  not  discharged,  their  liahilitj 
on  the  bond  continued  until  the  examination  was  concluded. 

Appeal  from  an  order  of  the  general  term,  third  department.  reverB- 
ing  a  judgment  for  plain tifi  entered  on  a  verdict  directed  by  the  couit 
at  circuit. 

The  opinion  states  the  case. 

A.  T,  Clearwater^  for  appellant.     D.  W.  Sparlingy  for  respondent 

Earl,  J.  The  defendant,  Warren  Millham,  was  arrested  under  a 
warrant  issued  by  a  justice  of  the  peace  of  the  town  of  Esopus,  Ulster 
county,  as  the  reputed  father  of  a  bastard  child  likely  to  be  bom,  and 
was  brought  before  the  lustice,  who  called  to  his  aid  another  justice, 
and  at  the  request  of  Millham  the  hearing  of  the  matter  was  adjoomed 
to  June  7,  1879  ;  and  in  pursuance  of  the  statute  he  ^ve  a  bond,  with 
the  two  other  defendants  as  sureties,  conditioned  that  ne  would  person- 
ally- appear  before  the  justice  at  the  time  and  place  to  which  the 
adjournment  was  had  and  not  depart  therefrom  without  leave  of  the 
justices. 

On  the  day  named,  which  was  Saturday,  Millham  appeared  and  the 
hearing  and  examination  be^an  and  continued  all  tnat  day  without 
completing  the  same,  and  then  the  counsel  on  both  sides,  having 
engagements  at  a  county  court  which  was  to  commence  its  session  upon 
the  following  Monday,  upon  their  request  and  assurance  to  the  jostices 
that  the  bond  would  hold  the  sureties,  the  case  was  adjourned  to  the 
26th  of  June,  1879.  On  that  day  Millham  did  not  appear,  although 
duly  called. 

This  action  was  commenced  upon  the  bond  to  recover  for  a  breach  of 
the  conditions  thereof,  and  at  the  trial  the  defendants  objected  that 
there  was  no  breach  of  the  bond,  as  Millham  liad  appeared  at  the  time 
and  place  mentioned  therein  and  had  departed  witn  the  leave  of  the 
justices ;  but  the  trial  judge  held  that  there  was  a  breach  and  directed 
a  verdict  in  favor  of  the  plaintiflEs  for  the  amount  of  the  penalty  and 
interest  thereon.  From  tne  judgment  entered  upon  the  verdict  the 
defendants  appealed  to  the  general  term  and  there  the  judgment  was 
reversed  and  a  new  trial  granted,  on  the  ground  that  there  liad  been 
no  breach  of  the  bond,  and  then  the  plaintiffs  appealed  to  this  conrt. 

♦  Reversing,  29  Hun,  151;  16  W.  Dig.  163. 
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The  sole  question  for  our  determination  is  whether,  upon  the  undis* 
puted  facts,  there  was  a  breach  of  the  bond. 

By  section  12  of  title  6,  chapter  20,  of  part  1  of  the  Revised  Statutes, 
it  is  provided  that  when  the  reputed  father  is  brought  before  the 
justices  and  he  shall  require  delay  and  give  sufficient  reasons  therefor, 
they  may  adjourn  the  examination  for  any  time,  not  exceeding  six 
"weeks,  and  shall  take  his  bond,  with  sureties,  "  for  his  appearance  at 
such  time  before  them,  in  the  penalty  "  mentioned. 

This  bond  was  conditioned  that  Millham  should  personally  appear 
before  the  justices  at  the  time  and  place  named,  "  and  not  depart  there- 
from without  leave  of  such  justices."  It  is  not  claimed,  and  could  not 
be,  that  the  words  quoted  were  inserted  in  the  bond  without  authority 
of  law,  and  that  it  was,  therefore,  illegally  executed.  People  v. 
t/ayney  27  Barb.  58.  Without  these  words  the  bond  would  have  the 
same  meaning  and  would  have  to  receive  the  same  construction. 

The  purpose  of  the  bond  required  by  the  statute  is  to  release  the 
^defendant  from  arrest.  Without  it  he  would  have  to  remain  under 
arrest,  as  the  examination  could  not  proceed  without  his  presence. 
§  11.  If  the  sureties  upon  such  a  bond  would  be  discharged 
whenever  the  justices  should  permit  the  defendant  to  leave  the  room 
where  they  were  sitting ;  or  wnenever  they  took  a  recess  for  dinner  or 
adjourned  to  procure  the  attendance  of  a  witness ;  or  over  night ;  or 
over  Sunday ;  or  to  meet  the  exigencies  contemplated  by  section  20, 
the  purposes  of  the  statute  and  of  the  bond  would  be  defeated.  If 
such  were  the  rule,  the  defendant  would  have  to  be  placed  under  arrest 
when  he  came  to  his  examination,  or  he  would  have  to  bring  his  sure- 
ties with  him  so  as  to  obtain  their  assent  to  the  action  of  the  justices. 
The  object  of  the  statute  is  not  only  to  secure  the  attendance  of  the 
defendant  at  the  adjourned  day,  but  during  the  trial  until  the  termina- 
tion thereof.  The  bond  binds  him  to  appear  at  and  during  the  exami- 
nation, which  may  last  one  or  several  days,  and  which  may,  from  the 
engagements  of  the  justices,  or  other  contingencies,  be  adjourned  from 
time  to  time.  If  this  case,  after  the  examination  had  commenced,  had 
been  adjourned  over  night  or  over  Sunday,  would  not  the  sureties  have 
been  bound  ?  And  if  they  would  not  be  discharged  in  such  case  why 
should  they  be  discharged  by  any  adjournment  for  several  days  ?  After 
the  examination  has  been  entered  upon  there  is  no  provision  for  a  new 
bond,  and  it  is  not  believed  that  the  justices  coula  exact  a  new  one, 
and  in  default  thierefor  order  the  defendant  under  arrest.  Having  given 
the  bond  he  is  entitled  to  be  at  liberty  until  the  close  of  the  examina- 
tion and  the  decision  thereon.  When  an  examination  is  thus  continued 
from  day  to  dav,  or  from  week  to  week,  it  is  a  continuance  of  the  same 
court  held  by  tne  same  justices,  and  it  is  the  same  examination  and 
hearing ;  and  "  the  leave  to  depart,"  contemplated  by  the  law,  is  the 
leave  to  go  at  the  end  of  the  examination,  wnen  the  same  has  in  some 
way  been  brought  to  a  conclusion,  so  that  the  presence  of  the  defend- 
ant is  no  longer  required  for  any  purpose,  or  some  leave  to  go  finally 
out  of  the  court  or  from  the  court.  Here  there  was  no  leave  to  the 
defendant  to  depart  out  of  the  court  or  from  the  examination ;  but  he 
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was  required  to  be  and  appear  on  the  further  hearing  of  the  matter  on 
the  adjourned  day. 

This  construction  of  the  statute  and  the  bond  is  made  more  clear  by 
reference  to  section  17,  which  provides  "  that  during  such  examination, 
and  until  such  person  shall  be  discharged  by  the  justices  aforesaid,  he 
shall  remain  in  the  custody  of  the  constable  who  apprehended  him, 
unless  a  bond  shall  have  been  taken  for  his  appearance.  Thus  plainly 
during  the  whole  examination,  whether  it  takes  one  day  or  weeks,  the 
defendant  must  remain  in  custody,  unless  he  has  given  the  bond,  and 
then  during  the  same  time  the  bond  sfands  in  the  place  of  the  custody 
and  entitles  him  to  be  at  liberty. 

If  a  criminal  be  bound  by  recognizance  to  appear  at  court  for  trial, 
it  has  never  been  doubted  that  he  is  bound  to  remain  during  the  trial 
to  answer  when  called  at  any  time  until  the  conclusion  thereoi,  and  the 
trial  may  be  postponed  from  day  to  day,  or  for  several  days,  without 
dischargmg  his  sureties. 

We  do  not  go  any  further  than  the  facts  of  this  case.  Here  the  hear- 
ing had  commenced.  A  diflEerent  rule  might  apply  when,  before  the 
commencement  of  the  examination,  a  postponement  to  a  later  day  is 
made,  for,  in  such  a  case,  the  justices  might  have  the  right  to  take  a 
new  bond  as  if  one  had  never  been  given. 

We  arfe  not  unmindful  of  the  rule  which  forbids  such  a  construction 
of  the  contract  of  suretyship  as  will  extend  or  enlarge  its  scope  beyond 
its  plain  terms  or  evident  meaning.  Bift  this  bond  must  be  construed 
in  reference  to  the  statutes  under  which  it  was  given,  and  so  as  not  to 
frustrate  the  plain  purpose  for  which  it  was  taken ;  and,  thus  constru- 
ing it,  we  think  there  wds  a  breach  of  its  conditions. 

The  case  of  People  v.  Oreen^  5  Hill,  647,  is  not  in  point.  There 
the  defendant  was  bound  to  appear  at  a  certain  term  of  court,  and,  with- 
out entering  upon  the  hearing,  the  case  was  postponed  until  the  next 
term,  and  it  was  held  that  his  failure  to  appear  at  the  next  term  after 
that  to  which  he  was  bound  to  appear  did  not  constitute  a  breach  of 
his  bond.  If  in  that  case  the  hearing  had  been  commenced  at  the  first 
term,  and  had  been  postponed  to  any  dav  during  the  same  term,  and 
the  defendant  had  failed  to  appear  at  the  adjourned  day,  then  there 
would  have  been  a  diflFerent  question,  and  no  doubt  in  such  case  the 
court  would  have  held  that  there  was  a  breach  of  the  bond. 

We  are,  therefore,  of  opinion  that  the  order  of  the  general  term 
should  be  reversed,  and  the  judgment  entered  upon  the  veraiet  affirmed, 
with  costs. 

All  concur 

[See  PtopU  y.  Swales,  88  Hun,  206.— Ed.] 
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Peobst,  ReapH^  v,  Delamateb,  Aj^Vt. 

October  30,  1885. 

ICastbr  and  Servant  —  Negligence  —  Evidence  —  Intoxication  op  Servant. 

The  intoxication  of  a  person  having  charge  of  machinery  used  in  hoisting 
heavy  materials,  liable  from  their  great  weight  to  break  away  and  fall,  is  quite 
material  upon  an  issue  as  to  who  was  in  fault  for  an  injury  occurring  from  such 
a  fall,  and  tends  legitimately  to  prove  the  incompetency  of  such  engineer  to  per- 
form the  duties  with  which  he  was  charged. 

In  an  action  for  negligence  the  defendant  is  not  entitled  to  have  the  jury 
instructed  by  the  trial  judge  that  he  is  entitled  to  any  doubt  which  the  jury  may 
have. 

The  duty  of  the  master  to  furnish  safe,  suitable  and  sound  tools,  machinery 
and  appliances  for  the  use  of  the  servant  in  the  performance  of  the  work  of  the 
master,  and  to  keep  them  in  repair,  is  not  an  absolute  one,  and  is  satisfied  by  the 
exercise  of  reasonable  care  and  prviden,ce  on  the  part  of  thfe  master  in  the  manu- 
facture, selection  and  repair  of  such  appliances.  This  is  a  duty  which  cannot  be 
delegated  to  a  servant  so  as  to  excuse  the  master  from  damages  occurring 
through  an  omission  to  perform  ^t.  Yet  when  the  master  has  exercised  all  of 
the  care  and  caution  which  a  prudent  man  would  take  for  the  safety  and  protec- 
tion of  his  own  person,  the  law  does  not  hold  him  liable  for  the  consequences  of 
'  a  defect  which  could  not  be  discovered  by  careful  inspection  or  the  application 
of  appropriate  tests  to  determine  its  existence. 

Appeal  from  thp  judgment  of  the  general  term,  supreme  court, 
fourth  department,  in  favor  of  the  respondent,  affirming  a  judgment  of 
the  supreme  court  in  favor  of  the  plaintiff,  and  an  order  denying 
defendant's  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries  fustained 
by  the  plaintiff  in  consequence  of  the  defendant's-  alleged  negligence 
and  carelessness. 

Plaintiff  was  injured  on  the  8th  day  of  June,  1878,  by  the  fall  of  a  box 
containing  debris  collected  from  the  bottom  of  a  sewer  which  the 
defendant  was  engaged  in  building,  under  a  contract  with  the  city  of 
Buffalo.  The  box  which,  with  its  contents,  weighed  about  a  ton, 
fell  in  consequence  of  the  breaking  of  a  steel  cable  used  by  the  defend- 
ant, in  connection  with  a  derrick  and  steam  engine,  for  the  purpose  of 
hoisting  the  debris  excavated  from  the  sewer. 

Plaintiff's  complaint  charged  that  defendant  was  negligent  in  cm- 
ploying  improper,  incompetent  and  drunken  hands  to  do  such  hoisting, 
and  in  keeping  them  in  his  employ  knowing  their  unfitness,  and  in 
furnishing  for  use,  and  keeping  m  use,  improper,  unsafe  and  danger- 
ous engine,  machinery  and  noisting  apparatus. 

The  answer  of  the  defendant  denied  any  negligence  on  the  part  of 
the  defendant,  either  in  employing  servants  or  in  making  use  of  unsafe 
machinery,  and  charged  that  plaintiff  was  negligent  and  disobedient  to 
orders,  which  contributed  to  his  injury. 

On  the  trial  the  plaintiff  attempted  to  prove  that  the  engineer  em- 
ployed by  defendant,  and  who  was  in  charge  of  the  engine  at  the  time 
of  the  accident,  was  an  unfit  person  for  that  position,  owing  to  intem- 
perate habits ;  and,  also,  that  the  cable  which  broke  was  unsafe  and 
msecureat  the  time,  and  that  the  defendant  was  guilty  of  negligence 
in  keeping  the  engineer  in  his  employ,  and  in  continuing  the  u^e  of 
the  cable. 
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The  verdict  of  the  jury  was  for  the  plaintiff  in  the  sum  of  $2,000. 

jE  J.  Plumley^  for  appellant.      TT.  Z.  Jones^  for  respondent. 

KuGBR,  Ch.  J.  We  are  of  the  opinion  that  no  exception  appears  in 
the  case  requiring  the  reversal  of  the  judgment.  The  Question  as  to 
the  contributory  negh'gence  of  the  plaintin  was  one  of  lact,  and  was 
properlv  submitted  to  the  jury  upon  conflicting  evidence.  The  charge 
of  neghgence  against  the  deienaant  was  predicated  upon  two  specm- 
cations,  viz. :  the  first  importing  that  the  injury  to  plaintiff  was  occar 
sioned  bv  the  use  of  old  and  defective  appliances  in  the  prosecution  of 
the  wort  in  which  he  was  employed,  and  the  other  charging  the 
defendant  with  knowingly  employing  improper,  drunken  and  incom- 
petent assistants  to  aid  in  such  wo  A.  Some  evidence  was  given  in 
Bupport  of  both  of  these  specifications.  Miller  v.  N.  T.  C.  dk  H.  B. 
R.R,  Cb.,99N.  Y.  657. 

An  exception  was  taken  to  the  admission  of  evidence  tending  to  show 
that  the  engineer  in  charge  of  the  hoisting  apparatus  on  the  morning  in 
question  was  intoxicated.  The  objection  taken  was  stated  to  be  that  the 
evidence  was  immaterial  and  did  not  tend  to  show  that  he  was  an  unsafe 
engineer.  It  is  quite  certain  that  the  intoxication  of  a  person  having 
charge  of  machinery  used  in  hoisting  heavy  materials,  liaole  from  their 
great  weight  to  break  away  and  fall,  is  qmte  material  upon  an  issue  as 
to  who  was  in  fault  for  an  injury  occurring  from  such  a  tail,  and  tended 
legitimately  to  prove  the  incompetency  of  such  engineer  to  perform  the 
duties  w\fh  which  he  was  charged.  Whether  the  proof  was  sufficient 
to  establish  the  allegation,  or  required  additional  evidence  to  charge  the 
defendant  with  knowledge  of  tne  fact,  was  quite  a  different  qpestion, 
and  was  not  raised  by  the  objection.  The  exception,  therefore,  was  not 
well  taken. 

It  may  also  be  said  that  no  motion  was  made  to  strike  out  this  eyi- 
dence,  neither  was  any  request  made  to  the  court  to  charge  in  reference 
thereto.  It  seemed  to  be  assumed  by  all  parties  that  the  evidence  of 
incompetency  from  drunkenness  was  msumcient  to  support  the  charge 
of  negligence,  and  the  case  was  not  put  to  the  jury  on  that  ground. 

An  exception  was  also  taken  to  the  refusal  of  the  court  to  diarge  that 
the  defendant  was  entitled  to  any  doubt  which  the  jury  may  have. 
This  exception,  within  the  rule  laid  down  in  SeyboU  v.  If.  Y.^jL.E,(& 
W.  E.  H.  Co.,  95  N.  Y.  563,  was  not  well  taken. 

The  only  remaining  exception  requiring  notice  is  that  taken  to  the 
charge,  stating  "  that  it  was  the  duty  of  the  defendant  to  furnish  a  safe 
and  secure  rope  or  cable  at  the  commencement  of  the  work ;  that  if  they 
find  this  cable  was  not  a  safe  and  secure  cable  in  the  first  instance  the 
defendant  was  guilty  of  negligence."  The  rule  as  stated  was  undoubt- 
edly broader  than  the  authorities  would  justify,  and  if  the  attention 
of  the  court  had  been  called  to  the  point,  and  it  had  then  refused  to 
charge  the  proper  qualifications  of  the  rule,  it  would  have  beea  error. 
Although  tne  duty  in  question  has  been  stated  in  several  cases  in  this 
court,  substantially  in  tne  language  used  in  this  case,  it  has  generally 
occurred  in  defining  the  duty  of  3ie  master  as  distinguished  trota  that 
which  may  be  delegated  to  a  subordinate,  and  because  the  circumstances 
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of  the  particular  case  did  not  call  for  the  application  of  the  limitations  to 
the  rule.  Fanizarv.  TiUy  Foster  Mining  Co.,  99  N.  T.  368;  8.  0.,  1 
East.  Rep'r,  193 ;  Kcmi  v.  Smith,  80  N  Y.  458 ;  C(me  v.  Dd.,  L.  i&  W. 
B.  R.  Co.,  81  id.  206 ;  EUia  v.  N.  T.,  L.J^.  dh  W.  R.  R.  Co.,  95  id. 
552.  The  duty  of  the  master  to  furnish  safe,  suitable  and  sound  tools, 
machinery  and  appliances  for  the  use  of  the  servant  in  the  performance 
of  the  work  of  tne  master,  and  to  keep  them  in  repair,  is  not  an  abso- 
lute one  and  is  satisfied  by  the  exercise  of  reasonable  care  and  prudence 
on  the  part  of  the  master  in  the  manufacture,  selection  and  repair  of 
such  appliances.  FtMer  v.  Jewetty  80  N.  Y.  46  ;  Painton  v.  Northern 
Cent.  R.  R.  Co.,  83  id.  7  ;  Mlis  v.  N.  T.,  L.  E.  dk  W.  R.  R.  Co., 
wgra;  Bwrke  v.  Witherbee,  98  K  Y.  562. 

This  is  a  duty  which  cannot  be  delegated  to  a  servant  so  as  to  excuse 
the  master  from  damages  occurring  through  an  omission  to  perform  it, 
yet  when  the  master  has  exercisea  all  of  the  care  and  caution  which  a 
prudent  man  would  take  for  the  safety  and  protection  of  his  own  person, 
the  law  does  not  hold  him  liable  for  the  consequences  of  a  defect  which 
could  not  be  discovered  hj  careful  inspection  or  the  application  of  ap- 
propriate tests  to  determme  its  existence.  The  attention  of  the  court 
oelow  was  not  in  any  way  called  to  this  question,  and  as  the  evidence 
did  not  show  the  exercise  of  any  care  on  the  part  of  the  master  in  select- 
ing the  appliances  used,  it  was  not  error  for  the  court  to  omit  allusion 
to  it  in  the  charge. 

The  judgment  should  be  affirmed. 

All  concur. 


Attobney-Gbnekal  v.  Atlantic  Mutual  Insurance  Company. 
Jbrmain  v.  Hendj^icks. 

October  80,  1885. 

Iksubancb  —  RBCErvER  of  Insolvent  Company — "Assets"  —  Real  Pboperty. 
Under  section  7  of  chapter  902  of  the  Laws  of  1869,  authorizing^  the  court  to 
appoint  a  receiver  of  aU  tne  assets  and  credits  of  an  insolvent  life  insurance 
company,  who  shall  take  possession  of  all  the  assets  and  credits  of  the  company, 
held,  that  the  word  *'  assets  "  included  all  the  property,  both  real  and  personal 
of  such  company ;  that  if  any  title  to  the  real  estate  remained  in  the  corporation 
a^r  the  appointment  of  the  receiver  it  was  simply  formal,  and  held  in  trust  for 
the  receiver,  who  had  the  equitable  title  thereto. 

Appeal  by  William  Barnes  from  an  order  of  the  general  term  of  the 
supreme  court,  affirming  an  order  of  the  special  term,  denying  Barnes' 
motion  that  the  receiver  pay  certain  surplus  moneys  to  Barnes,  and 
that  the  same  be  applied  upon  an  alleged  judgment  in  his  favor  against 
such  company. 

The  facts  appear  in  the  opinion. 

William  Barnes,  in  person,  for  appellant.     N.   C.  Moah,  for  the 
receiver,  respondent. 

Earl,  J.    Edward  Newcomb  was  appointed  receiver  of  the  Atlantic 
Mutual  Life  Insurance  Company  on  the  6th  day  of  August,  1877,  under 
chapter  902  of  the  Laws  of  1869.    At  and  prior  to  that  date  the  com- 
pany owned  certain  real  estate  which  was  subject  to  a  mortgage  given 
Vol.  II.— 87 
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by  a  prior  owner  thereof.  Immediately  after  his  appointment  the 
receiver  took  possession  of  the  property  of  the  company,  including  the 
real  estate.  On  the  25th  day  of  June,  1880,  William  fearnes,  the  ap- 
pellant, recovered  a  judgment  against  the  company,  which  was  docketed 
m  Albany  county.     On  the  7th  day  of  October,  1881,  the  receiver, 

Eursuant  to  an  order  of  the  supreme  court,  sold  the  real  estate  to 
Barclay  Jermain,  for  $10,400,  subject  to  the  prior  mortgage.  Some 
question  having  been  made  as  to  the  receiver's  title,  that  sale  was 
rescinded,  and  an  agreement  made  between  Jermain  and  the  receiver 
that  upon  a  foreclosure  sale  under  the  mortgage  Jermain  would  bid 
for  the  real  estate  the  amount  due  upon  the  mortgage,  together  with 
the  costs  of  the  foreclosure,  and  that  he  would  pay  the  receiver  the 
balance  up  to  $31,010.54,  the  sum  which  he  had  agreed  to  pay,  includ- 
ing the  mortgage  upon  the  prior  sale.  At  the  foreclosure  sale,  Jermain, 
in  pursuance  of  this  agreement,  bid  the  amount  due  upon  the  mort- 
gage and  the  costs,  rfnd  paid  over  to  the  receiver,  in  adaition  thereto, 
upwards  of  $9,000.  Thei'eafter,  Barnes  claiming  that  that  sum  was  a 
surplus  realized  upon  the  foreclosure  sale,  made  this  motion  to  have  his 
judgment  paid  out  of  the  same  on  the  ground  that  it  was  a  lien  upon 
the  real  estate  subject  to  the  mortgage,  and  prior  and  superior  to  the 
title  of  the  receiver. 

As  appeared  by  the  opinion  of  the  general  term,  it  was  there  held 
that  the  fund  which  Barnes  claimed  to  have  applied  on  his  judgment 
was  not  strictly  surplus  money  arising  upon  the  foreclosure  sale,  and 
upon  that  ground  the  court  denied  his  claim.  We  might  rest  our 
decision  here  upon  the  same  ground.  But  there  is  another  ground 
still  more  radical  and  satisfactory.  The  receiver,  upon  his  appointment, 
became  vested  with  the  title  to  all  the  property  of  the  company,  includ- 
ing its  real  estate.  Section  7  of  the  act  of  1869  authorized  the  court 
to  appoint  "  a  receiver  of  all  the  assets  and  credits  "  of  the  company, 
and  provided  that  the  receiver,  upon  filing  his  bond,  shall  "  take  posses- 
sion of  all  the  assets  and  credits  "  of  the  company.  The  word  "  assets," 
where  it  is  used  in  the  several  sections  of  that  act,  manifestly  means 
all  the  property,  real  and  personal,  of  any  company  coming  under  its 
provisions.  No  provision  is  made  in  the  act  for  any  formal  convey- 
ance to  the  receiver,  and  it  cannot  be  supposed  to  have  been  the  inten- 
tion of  the  legislature  to  leave  the  title  to  its  real  estate  in  the  insol- 
vent company  subject  to  the  risks  of  judgment,  liens  or  other  complica- 
tions. The  purposes  of  the  act  require  that  such  title  should  at  once 
vest  in  the  receiver,  and  we  think  the  act  should  receive  such  a  con- 
struction as  to  effectuate  such  purpose.  It  is  not  a  general  rule  that  a 
receiver  can  only  take  title  from  an  insolvent  person  or  corporation  by 
a  formal  conveyance.  The  general  rule  is  otherwise,  as  in  the  case  of 
receivers  appointed  in  supplementary  proceedings,  and  receivers  and 
assignees  appointed  in  bankrupt  proceedings,  ana  in  neariy  all  cases  of 
the  appointment  of  receivers  of  insolvent  corporations.  The  title  of 
receivers  in  such  cases  to  real  and  personal  property,  both  in  this 
country  and  in  England,  is  generally  statutory,  and  not  under  any  formal 
conveyance.  But  even  if  we  are  wrong  in  this,  prior  to  the  recovery 
of  the  judgment  by  Barnes,  the  receiver  had  the  equitable  title  and 
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the  possession  of  tlie  real  estate.  All  the  title,  if  any,  which  remained 
in  the  corporation  was  merely  formal,  and  was  held  by  it  in  trust  for 
the  receiver,  which  it  could  be  compelled  by  the  court  at  any  time  to 
convey  to  the  receiver.  The  receiver's  title  was,  therefore,  superior  to 
and  older  than  the  lien  of  the  judgment. 

It  is,  therefore,  clear  that  the  order  of  the  general  term  is  right,  and 
should  be  aflSrm^,  with  costs. 

All  concur. 


Place  v.  Hatwaed. 

October  30,  1885. 
Practice — Modification  of  Order  —  Discretion  of  Court. 

Whether  a  court  shaU  modify  or  change  an  order  already  made  by  it  is  a  ques- 
tion addressed  to  its  discretion,  and  over  its  exercise  an  appeUate  court  has  no 
control. 

J.  K.  Haywardy  in  person,  for  appellant.  ChaHes  F,  WeUa^  for 
respondent. 

Danfobth,  J.  On  the  16th  of  April,  1884,  the  supreme  court  at 
special  term,  upon  affidavits  and  after  hearing  counsel  for  -both  parties, 
ifiade  an  order  giving  an  allowance  and  costs  to  the  defendant,  against 
the  plaintiff  as  executor,  adding,  *,*  not  to  be  paid  by  plaintiff  personally.'* 

The  defendant  afterward,  upon  affidavits  and  other  papers,  and  a 
notice  to  the  plaintiff,  applied  to  the  court  to  modify  that  order  by 
striking  thereirom  the  words  "not"  and  "as  executor."  This  was 
denied  by  the  special  term,  and  upon  appeal  to  the  general  term  the 
order  was  affirmed.  The  appeal  to  this  court  is  from  the  order.  It 
cannot  succeed.  Whether  a  court  shall  modify  or  change  an  order 
already  made  by  it  is  a  question  addressed  to  its  discretion,  and  over 
its  exercise  an  appellate  court  has  no  control. 

The  appeal  should,  therefore,  be  dismissed,  with  costs. 

All  concur. 


People,  ex  rel.  Buckley,  AppVt^  v.  President,  etc.,  of  Port  Jeryis, 

RespH. 
October  80,  1885. 

Certiorari  —  Street  Extension  —  Construction  op  Charter. 

The  section  of  the  -village  charter  in  question  provided  as  follows:  "The 
trustees,  upon  application  of  a  majority  of  the  persons  who  own  lots  fronting  on 
a  proposed  street,  such  applicants  being  also  the  owners  of  more  than  one- half  of 
the  land  to  be  taken  for  such  proposed  street,  may  lay  out  and  establish  any  new 
street  within  the  viUage  ;  or  upon  application  of  such  majority  of  the  owners  of 
lots  fronting  on  any  street,  may  discontinue  or  extend  the  same,  or  if  it  be  less 
than  three  rods  wide,  may  increase  its  width  to  a  width  not  exceeding  sixty-six 
feet." 

An  application  for  an  extension  of  a  street  was  signed  by  a  majority  of  the 
owners  of  lots  fronting  on  the  street,  but  was  not  signed  by  the  relator  whose 
lands  were  to  be  taken.  The  trustees  having  made  an  order  extendiujg  the  street, 
pursuant  to  the  application,  the  relator  brought  cerHorcm  to  set  aside  the  pro- 
ceeding, alleging  that  the  order  was  invalid  on  the  ground  that  the  village 
authorities  had  no  right  to  extend  the  street,  except  upon  application  of  a  majority 
of  the  persons  owning  more  than  one-half  of  the  land  to  be  taken  for  the  exten- 
sion. Held,  that  under  the  section  quoted,  the  trustees  had  jurisdiction  to  extend 
the  street  in  question,  the  application  therefor  having  been  made  by  a  majority 
of  the  lot-owners  owning  loi^  on  the  original  street. 


Digitized  by 


Google 


The  Eabtebh  Rbpobteb.  [N.  T. 

The  order  appealed  from  was  made  at  special  term  on  the  return  to 
a  writ  of  certiorari  to  review  the  proceedings  of  the  respondent,  the 
board  of  trustees  of  the  village  of  Port  Jervis,  in  the  matter  of  the 
extension  of  a  street,  known  as  Berme  street,  in  the  village  of  Port 
Jervis.  The  section  of  the  village  charter  nnder  which  the  proceedings 
were  had,  and  the  construction  of  which  constitutes  the  question  in- 
volved on  this  appeal,  appears  in  the  opinion,  and  also  the  facts  relat- 
ing thereto. 

J.  W.  I/yoThj  for  appellant.     (7.  ^.  Cvddeback^  for  respondent. 

Andrews,  J.  The  proceedings  for  the  extension  of  Berme  street  in 
the  village  of  Port  Jervis,  sougnt  to  be  reviewed  and  set  aside  in  this 
proceeding,  contemplated  the  extension  of  Berme  street  through  the 
lands  of  the  relator,  in  a  north-easterly  direction  from  its  present  termi- 
nus, to  the  corporation  line,  a  distance  of  about  ninety-eight  feet,  to 
meet  a  highway  to  be  laid  out  by  the  town  of  Deerpark.  The  applica- 
tion for  tne  extension  was  signed  by  a  majority  of  the  owners  oi  lots 
fronting  on  Berme  street,  but  was  not  signed  by  the  relator,  whose 
lands  were  to  be  taken  for  the  extension.  The  trustees  of  the  village 
made  an  order  extending  the  street  pursuant  to  the  application,  and  the 
relator,  in  his  petition  for  the  certiorari^  alleges  that  the  order  is  invalid 
and  void  for  the  reason  that  the  municipal  authorities  have  no  jurisdic- 
tion to  extend  a  street,  except  upon  the  application  of  a  majority  of  the 
persons  owning  more  than  one-half  of  the  land  to  be  taken  for  the 
extension.  This  is  the  only  question  presented  on  this  appeal,  and  its 
solution  depends  upon  the  construction  of  section  61  of  tiie  village 
charter.    Laws  of  1873,  chap.  370. 

That  section  provides  that  "  the  trustees  upon  an  application  of  a 
majority  of  the  persons  who  own  lots  fronting  on  a  proposed  street, 
sucn  applicants  being  also  the  owners  of  more  than  oneJialf  of  the  land 
to  be  taken  for  such  proposed  street,  majr  lay  out  and  establish  any  new 
street  within  the  village ;  or  upon  application  of  such  majority  of  the 
owners  of  lots  fronting  on  any  street,  may  discontinue  or  extend  the 
same,  or  if  it  be  less  than  three  rods  wide,  may  increase  its  width  to  a 
width  not  exceeding  sixty-six  feet." 

The  section  is  divided  into  two  clauses.  By  the  first  authority  is 
given  to  lay  out  new  streets.  But  the  authority  is  conditional  and  not 
absolute,  the  condition  being  two-fold :  on  application  by  a  majority 
of  the  land-owners,  who  shall  also  bo  the  owners  of  more  than  one-haLf 
of  the  land  to  be  taken.  By  the  second  clause  authority  is  given  to 
extend  or  discontinue  streets  upon  the  application  of  a  majority  of  the 
owners  of  lots  fronting  on  the  street  to  be  extended  or  ciiscontinued. 
It  does  not  in  terms  require  that  a  majority  of  the  owners  of  lands  to 
be  taken  should  unite  in  the  petition  for  an  extension  of  an  existing 
street.  The  condition  in  the  nrst  clause  is  not  incorporated  into  the 
last  clause  by  the  word  such  in  the  second  clause.  If  the  legislature 
had  intended  to  make  the  qualifications  of  petitioners  the  same  in  both 
cases  the  object  would  have  been  readily  accomplished  by  including  in 
the  first  clause  the  power  to  extend  existing  streets,  and  the  same  con- 
dition would  then  have  been  applicable  as  in  the  case  of  the  laying  out 
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of  a  new  street.  If  the  copdition  in  the  first  clause  ^honld  be  held  to 
be  incorporated  ii^to  the  second,  then  to  give  jurisdiction  to  the  trustees 
to  extend  a  street,  not  only  must  a  majority  in  number  and  amount  of 
the  owners  of  land  to  be  taken  petition  for  the  extension,  but  in  addi- 
tion a  majority  of  the  lot-owners  on  the  street  proposed  to  be  extended. 
The  first  clause  requires  that  a  majority  of  persons  of  the  class  desig- 
nated shall  be  authorized  to  lay  out  a  new  street,  and  the  words  "  suwi 
majority  "  in  the  second  clause,  followed  by  a  description  of  qualified 
petitioners  in  the  case  of  the  extension  of  an  existing  street,  simply 
adopt  the  principle  that  the  petitioners  under  the  second  clause  shall, 
as  under  the  first  clause,  embrace  a  majority  of  the  class  specified, 
before  the  authority  conferred  by  the  second  clause  shall  be  exercised. 
The  language  being  plain,  it  is  not  important  to  find  a  reason  for  the 
discrimination  made  m  respect  to  the  two  proceedings. 

It  may  have  been  considered  that  before  a  new  street  was  laid  out  a 
majority  of  the  land-owners,  whose  lands  were  to  be  taken,  should  con- 
sent, but  that  in  the  extension  of  an  existing  street  the  general  interests 
only  diould  be  regarded ;  and  that  the  necessity  of  the  latter  improve- 
ment would  be  sufficiently  indicated  when  a  majority  of  the  owners  of 
lots  on  the  street  proposed  to  be  extended  petitioned  for  the  improve- 
ment ;  and  that  tne  opposition  of  the  owners  of  the  land  to  be  taken 
for  the  extension  shoula  not  bar  the  improvement. 

But  however  this  may  be,  we  think  the  meaning  of  the  act  is  reason- 
ably clear,  and  that  the  trustees  had  jurisdiction  to  extend  the  street  in 
question,  the  application  therefor  having  been  made  by  a  majority  of 
nie  lot-owners  owning  lots  on  the  originS  street. 

The  order  should  oe  affirmed. 

All  concur. 
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SUPREME  COURT  OF  MAINE. 


Pbaks  v.  Blethen. 

November  16,  1885. 

Real  Estate  —  Privileoe  to  Build  a  Second  Stobt  on  School-Hoube  —  Titlb 
iX)  —  Sale  op  School- House —  Rioht  of  Pabties. 

Certain  persons  were  permitted  to  build  a  public  hall  as  a  second  story  of  a 
new  school-house,  and,  after  completion,  an  a^ent,  authorized  bj  the  school 
district,  leased  the  second  story  to  such  persons  with  necessary  easements  of  ingress 
and  egress,  and  with  equitable  provisions  in  regard  to  keeping  the  building  in 
repair,  etc. ,  **  so  long  as  the  building  shall  stand  ;  "  the  building  in  its  several  p^rts 
was  occupied  in  accordance  with  the  agreement  for  nearly  thirty  years,  when  the 
district  voted  "to  sell  the  school -house  and  lot  under  "  the  hall,  and  their  agent 
did  convey  all  their  interest  in  the  land  and  building  thereon.  In  a  real  action 
by  the  grantee  against  the  occupants  of  the  hall,  Jmd  : 

1.  That  the  title  to  the  haU  was  never  in  the  district ;  it  inured  to  the  builders 
before  the  execution  of  the  instrument  called  a  lease,  by  virtue  of  their  having 
built  it  under  a  license  from  the  district,  and  the  purpose  of  the  paper  was  to 
regulate  the  use  and  give  the  easement. 

2.  That  the  vote  to  sell  did  not  authorize  a  conve3rance  of  the  hall,  and  the 
deed  could  go  no  further  than  the  authority. 

8.  The  defendants  having  disclaimed  all  except  the  second  story  with  its 
easements,  that  they,  being  in  possession,  have  at  least  a  color  of  title,  which  is 
sufficient,  as  the  plaintiff  has  failed  to  show  a  better  one. 

(7.  A,  Everettj  for  plaintiff.  A.  G.  Lebroke  and  TF".  E.  ParsonSy 
with  whom  was  E.  FlinL  for  defendants. 

Danfoeth,  J.  This  is  a  real  action  and  comes  to  the  law  court  with 
the  stipulation  that  judgment  shall  be  rendered  '^  upon  the  facts  and  so 
much  of  the  testimony  as  is  legally  admissible."  No  question  is  raised  as 
to  the  competency  of  any  of  the  testimony,,  no  suggestion  of  any  fact 
in  dispute. 

The  defense  is  the  general  issue  with  a  brief  statement  under  which 
the  defendants  claim  certain  rights  in  the  premises  which  are  specifically 
described,  and  disclaim  the  residue.  No  objection  is  made  as  to  the 
time  when  this  disclaimer  was  filed.  To  it  the  plaintiff  files  a  counter 
brief  statement,  alleging  in  substance  that  at  the  date  of  the  writ,  and 
before  and  since,  the  defendants  did  claim  right,  title  and  interest  in 
saii  premises,  and  were  in  the  possession  and  occupation  of  the  same. 
Thus  is  raised  the  real  issue  between  the  parties  —  and  that  is  the  title 
to  the  property  described  in  the  defendants'  brief  statement,  and 
whether  the  defendants  were  in  possession  of,  and  daiming  title  to,  that 
part  disclaimed. 

It  may  be  that  the  brief  statement  on  either  side  is  not  technically 
accurate.  But  if,  under  the  stipulations  in  the  report,  any  pleadings  are 
required,  these  are  sufficient  to  direct  the  attention  of  the  court  to  the 
real  issue ;  and  lay  the  foundation  in  the  record  for  the  proper  judg- 
ment. 

The  case  shows  that  in  February,  1852,  school  district  number  one  in 
Dover  acquired  an  undoubt^  title  to  the  lot  of  knd  described  in  the 

Slaintiff's  writ,  and  subsecjuently  built  a  school-house  thereon.     The 
ef  endants  disclaim  any  title  to  this  lot  and  the  building  except  the 
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second  story,  which  was  finished  as  a  hall  and  ante-rooms,  with  certain 
privileges  or  appurtenances  connected  with  it.  To  this  second  story,  con- 
sisting of  the  nail  and  ante-rooms,  they,  in  substance,  allege  a  title,  and 
the  remainder  of  the  brief  statement  sets  out  certain  easements  which 
are  in  fact  privileges  or  appurtenances  connected  with  and  belonging 
to  the  hall. 

At  a  meeting  holden  in  January,  1852,  the  district  voted  to  build  a 
school-house  and  purchase  a  lot  for  the  same.  At  an  adjournment  of 
the  same  meeting,  with  the  subject-matter  of  building  a  school-house 
still  under  consideration,  it  was  "  voted  that  the  building  committee  be 
authorized  to  permit  any  person  or  persons,  desiring  to  do  so,  to  put 
into  said  school-house  a  second  story,  to  be  used  by  them  as  a  public 
hall,  provided  that  such  person  or  persons  shall  pay  the  extra  expense 
of  the  same,  the  expense  to  be  ascertained  by  said  committee  in  contract- 
ing for  the  erection  and  completion  of  said  house." 

At  a  subsequent  meeting  m  February,  1852,  under  an  article  in  the 
warrant  as  follows,  viz. :  '*  To  see  if  the  district  will  vote  to  authorize 
some  person  or  persons  to  act,  execute  a  sufficient  lease  of  the  upper 
story  of  the  contemplated  school-house  to  the  proprietors  of  the  same," 
it  was  "voted  that  James  S.  Wiley  be  a  committee  in  behalf  of  the 
district  to  execute  a  good  and  sufficient  lease  to  Thomas  S.  Pullen  and 
others,  to  add  a  second  story  to  the  school-house  about  to  be  erected  in 
this  district,  with  a  right  to  finish  said  second  story  into  a  hall,  and  to 
hold  the  same  as  proprietors  thereof,  so  long  as  said  school-house  shall 
stand,  and  that  said  committee  be  instructed,  to  insert  in  said  lease 
such  provisions  as  he  shall  deem  equitable  in  regard  to  keeping  said 
buildmg  in  repair,  its  occupancy,  etc.^' 

In  pursuance  of  this  vote  and  after  the  school-house  with  the  hall 
was  finished,  Mr.  Wiley,  in  behalf  of  the  district,  entered  into  a  written 
contract  with  Thomas  S.  Pullen,  Samuel  Palmer  and  A.  B.  Chase, 
dated  December  28,  1852.  By  this  instrument  it  appears  that  Pullen, 
Palmer  and  Chase,  under  the  permission  given  in  the  vote  of  the 
district,  had  built  the  hall  at  their  own  expense  for  their  own  use.  In 
it  they  are  recognized  as  the  owners,  they,  their  associates,  executors, 
administrators  and  assigns  are  given  permission  to  use  it  when  it  was 
built,  so  long  as  the  house  shall  stand,  and  when  that  is  taken  down 
provision  is  made  for  the  division  of  the  material  in  proportion  to  the 
value  of  the  parts  of  the  same  "  owned  and  occupiea  by  each  other." 
It  further  gives  the  rights  of  ingress  and  egress  as  appurtenances  to 
the  hall,  and  provides  for  the  uses  to  which  it  may  be  put. 

Much  stress  is  laid  upon  this  instrument  by  the  plaintiff  as  confirmr 
atory,  if  not  the  foundation  of  his  title,  claiming  that  it  is  a  lease,  and 
that  as  it  is  not  for  a  certain  numl)er  of  years,  no  definite  period  for  its 
termination  being  fixed,  it  cannot  be  a  lease  for  years,  and  as  there  are 
no  words  of  inheritance  it  can  only  be  a  lease  for  the  life  of  the  three 
persons  for  whose  benefit  it  was  made,  and  as  they  are  all  dead  the 
lease  itself  has  ceased  to  be.  It  is  true  that  it  was  called  a  lease,  and 
that  the  words,  "  demise,  lease  and  let,"  are  used.  But  it  is  equally 
true  that  other  words  are  used,  and  that  whatever  it  may  bo  called,  it 
is  to  be  construed  like  other  written  instruments  as  a  whole,  taking 
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into  coneideration  all  its  parts,  as  well  as  the  circnmstanoee  under 
which  it  was  made  and  the  porposes  to  be  accomplished.  Jamaica 
Pond  Aq.  Cor.  v.  Chandler,  9  Allen,  159-167. 

A  very  important  fact  in  this  connection  is,  that  the  title  to  this  hall 
was  never  in  the  district  It  inured  to  PuUen,  Palmer  and  Chase 
before  the  execution  of  the  instrument  called  a  lease,  by  virtue  of  their 
having  built  it  under  a  license  fronr  the  district  This  fact  is  recog- 
nized in  the  instrument  itself,  and  it  cannot,  therefore,  be  a  violation  of 
its  terms  to  set  up  a  title  in  accordance  with  what  is  so  distinctly 
recognized  in  it.  We  c^n  hardly  presume  that  the  parties  intended  to 
make  any  change  of  ownership  by  a  lease  of  a  piece  of  property  to 
the  owners  of  it ;  but  in  a  case  like  this,  when  that  property  was  taken 
to  be  so  connected  with  other  property  that  its  use  to  some  extent 
would  involve  the  use  of  the  latter,  it  is  but  natural  and  proper  that  a 
contract  should  be  made  between  the  different  owners  r^ulating  that 
use.  In  this  case  it  is  evident  that  the  use  of  the  hall  might  be  of 
some  benefit  to  the  district  and  to  the  school.  It  could  be  of  no  injoiy 
if  used  for  proper  purposes  and  at  proper  times.  It  is  also  evident 
that  parties  would  not  be  willing  to  put  their  money  into  the  hall 
without  the  assurance  of  the  necessary  easements  to  enable  them  to 
enjoy  its  use,  and  for  such  a  time  as  would  make  it  profitable. 
Hence  the  use  of  the  words,  "demise,  lease  and  let,"  are  fully  justified 
by  the  easements  conveyed,  and  all  the  other  provisions  may  have 
their  full  force  consistently  with  the  construction  put  upon  the  instrument 
by  the  parties,  that  the  title  to  the  hall  was  in  the  lessees,  and  the 
purpose  of  the  paper  was  to  reg^ulate  the  use  and  give  the  easement 
A  construction  very  largely  for  the  benefit  of  the  district. 

In  this  view  the  fact  tliat  there  are  no  words  of  inheritance  in  the 
contract  is  of  no  importance,  for  it  contains  no  grant  of  the  hall, 
whether  it  is  real  or  personal  property,  and  the  grant  of  the  easements 
is  only  incidental  to  the  hall,  and  would  probaDly  have  gone  with  it 
without  the  lease,  with  the  exception,  perhaps,  oi  the  length  of  time 
it  was  to  be  occupied,  and  that  could  only  be  terminated,  if  at  all,  by 
notice,  which  has  never  been  given. 

In  accordance  with  this  construction  of  the  lease  have  been  the  acts 
of  the  parties  since,  showing  that  they  so  understood  it  For  about 
thirty  years  the  district  occupied  its  part  of  the  premises,  recognizing 
the  right  of  the  other  party,  and  at  the  end  of  that  time  in  its  sale  to 
the  plaintiff  still  recognized  it.  The  vote  of  the  district  under  which 
the  conveyance  was  made  was  as  follows :  "  Chose  0.  H.  B.  Woodbnry 
agent  to  bell  the  school-house  and  lot  under  Odd  Fellows  Hall  and  con- 
vey the  same."  Thus  authorizing  the  sale  only  of  the  premises  less  the 
hall,  the  easements,  as  privileges  and  appurtenances  going  with  the 
hall.  On  the  other  hana,  the  builders  of  the  hall,  with  their  successors 
and  assigns,  have  remained  in  unmolested  possession  of  it  for  the  same 
length  of  time. 

This  possession  is  not  only  confirmatory  of  the  construction  now 
^ven  in  the  contract,  but  is  confirmatory  of,  and  would  be  sufficient  in 
itself  to  establish  a  title  in  the  defendants. 

This  is  not  a  possession  of  the  hall  by  virtue  of  a  license  from  and 
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under  the  district,  but  under  a  claim  of  title,  which  claim  is  recognized 
by  the  district.  The  possession  is  not  hostile,  for  the  district  sets  up  no 
daim  in  opposition  to  it ;  both  parties,  in  fact,  claim  and  concede  the 
title  to  be  in  the  possessor,  whicn  is  equally  efficient  in  establishing  it 
as  when  there  are  opposite  and  conflicting  claims. 

The  sale  has  anotner  and  an  important  bearing  upon  the  result  in 
this  case.  As  already  seen  the  agent,  by  the  vote  of  the  district,  was 
authorized  to  sell  only  the  "  lot  and  school-house  under  Odd  Fellows 
Hall."  The  school-house  and  hall  were  begun  and  recognized  all  the 
way  throuffh,  including  this  vote,  as  two  separate  and  distinct  pieces  of 
property,  though  physically  joined  together.  The  meaning  bi  the  vote 
cannot,  therefore,  be  misunderstood.  It  did  not  authorize  a  conveyance 
of  the  hall.  The  deed  could  go  no  further  than  the  authority,  and, 
though  a  release  of  all  the  interest  which  the  district  had  in  the  premi- 
ses, it  would  convey  no  title  to  the  hall ;  more  especially  as  the  district 
never  had  or  claimed  any  such  title. 

It  is,  however,  contended  that  the  hall  was  forfeited  by  a  breach  of 
the  conditions  under  which  it  was  occupied.  But  these  were  conditions 
or  manner  of  occupiation  only  and  not  of  grant,  and  to  whom  would 
the  hall  go  if  forfeited  ?  Kot  to  the  district  because  it  was  not  con- 
veyed by  the  district.  Besides,  it  could  not  be  forfeited  without  an 
entry ;  and  none  has  been  made,  and,  since  the  conveyance,  none  can 
be  made.     Hooper  v.  (hmiminga^  45  Me.  366. 

The  plaintiff^  in  further  maintenance  of  his  title,  introduces  a  deed 
from  Emma  P.  Dennett,  one  of  the  heirs  of  Thomas  S.  PuUen,  dated 
December  20,  1882,  duly  recorded.  But  the  defendants  have  a  prior 
deed  from  the  same  person  though  unrecorded.  The  later  deed  is  a 
mere  naked  release,  and  as  the  grantor  had  already  parted  with  all  her 
interest,  it  had  no  effect  whatever  even  as  against  an  unrecorded  deed, 
even  if  the  hall  had  been  real  estate.  Ifaah  v.  Becm^  74  Me.  340  ; 
AdwriM  V.  Oudchfy  13  Pick.  463 ;  Ja/mmoa  Pond  Cor.  v.  Chandler^  9 
Allen,  169. 

It,  therefore,  clearly  appears  that  the  plaintiff  has  no  title  to  that 
portion  of  the  premises  described  in  the  defendants'  brief  statement. 
The  case  shows  quite  as  clearly  that  at  the  date  of  the  plaintiff's  writ, 
or  before,  or  afterward,  the  defendants  were  not  in  possession  of,  and 
made  no  claim  to,  any  part  of  that  to  which  a  disclaimer  had  been  filed. 
The  only  evidence  to  prove  the  fact  of  a  claim  of  title  is  the  record- 
copy  of  the  deed  from  Jonathan  A.  Smith  to  these  defendants,  dated 
December  20, 1883,  which  describes  a  portion  of  these  premises.  Smith, 
long  before  this  time,  had  parted  with  all  his  interest  in  the  lot,  which, 
through  direct  or  mesne  convevances,  came  to  the  district.  There  is  no 
proof  that  this  deed  was  ever  delivered,  or  that  ppssession  was  taken  or 
daim  made  under  it,  but  the  contrary. 

Some  objections  are  made  to  the  title  of  the  defendants  under  Pul- 
len.  Palmer  and  Chase.  But  we  have  no  occasion  to  examine,  them  for 
they  have  at  least  a  color  of  title  which  is  sufficient  until  the  plaintiff 
shows  a  better  one,  which  he  has  failed  to  do. 

Judgment  for  defendants. 

Peters,  Oh.  J.,  Yiboin,  £mbby,  Foster  and  Haskell,  JJ.,  oon- 
curred. 

VoT..  n  —  88 
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Skabsmonti).  Thobndike. 

November  16, 1885. 

Parent  and  Child  —  Emancipation. 

A  father  does  not  emancipate  a  minor  daughter  by  permitting  her  to  depart 
from  home  to  obtain  temporary  employment  and  retain  for  her  own  use  her  wages, 
where  she  expresses  an  intention  of  returning  and  leaves  such  articles  of  apparel 
and  bedding  as  she  does  not  require  for  use  during  her  absence. 

Pauper  —  Settlement  —  Temporary  Absence. 

The  five  years'  continuous  residence  in  a  town,  required  by  the  law  of  Maine  ta 
obtain  a  paujwr  settlement,  is  not  interrupted  by  absence  for  a  purpose  in  its 
nature  temporary,  leaviii;^  l)e)iind  articles  not  required  for  immediate  use,  ex- 
pressing an  intention  to  return,  and,  in  fact,  returning  in  cases  of  sickness,  and 
to  repair  wardrobe,  eJid  to  visit. 

Brown  <&  Carter  and  George  E,  Johnson^  for  plaintiffs.  Wm\  H. 
Fogler  and  R,  «/.  Dunton^  for  defendants. 

Danforth,  J.  An  action  to  recover  for  supplies  furnished  a  panper, 
and  the  only  question  raised  is  whether  the  pauper  had  a  settlement  in 
the  defendant  town.  The  case  is  before  the  court  upon  a  report.  The 
witnesses  are  the  father  and  step-mother  of  the  pauper,  and  though 
there  are  some  verbal  differences  in  their  statements  of  the  facts,  there 
is  no  real  conflict  in  their  testimony. 

It  appears  that  the  father  had  lived  in  the  town  of  Waldo  for  fifty 
years  previous  to  1869,  when  he  removed  to  the  defendant  town  and 
remained  there  until  1879,  and  then  removed  with  his  family  into  the 
plaintiff  town  where  he  has  ever  since  remained. 

The  dau^ther,  who  is  the  pauper,  lived  with  her  father  in  Waldo  until 
1867,  when  she  was  eighteen  years  old.  She  then  went  to  Massachu- 
setts for  employment  to  earn  something  for  herself,  saying  she  should 
return  in  two  or  three  years,  leaving  behind  her  some  articles  of  apparel 
and  bedding,  being  all  the  goods  she  had  except  what  she  took  with 
her  for  use  ,while  she  was  absent.  She  did  return,  but  not  until  after 
her  majority.  So  far  as  appears,  after  she  left  and  while  she  was  a 
minor,  the  father  received  none  of  her  earnings,  nor  did  he  contribute 
any  thing  to  her  support,  but  it  does  appear  that  he  provided  her  with 
clothing  to  take  with  her. 

Under  these  circumstances  it  is  claimed  that  the  daughter  was  eman- 
cipated and  no  longer  followed,  or  had  her  home  with  ner  father.  But 
we  fail  to  see  any  evidence  which  tends  to  such  an  inference.  That  a 
daughter  should  leave  home  for  temporary  employment,  even  though 
she  might  receive  the  proceeds  for  her  own  use,  is  not  so  uncommon  an 
occurrence  as  to  authorize  an  inference  of  any  change  in  the  parental 
and  filial  ties.  It  is  the  father  alone  who  can  emancipate  the  child. 
Here  is  no  relinquishment  on  his  part  of  the  right  of  control  over,  or 
repudiation  of  his  parental  obligations  to,  the  child ;  simply  an  assent 
to  a  particular  course  of  life  on  her  part  for  the  time  being.  Nothing 
inconsistent  with  his  right  to  recall  her,  or  claim  her  earnings  at  any 
time  in  the  future.  Hence  there  is  an  entire  failure  to  sustain  an 
emancipation  as  defined  by  the  authorities.  Lowell  v.  Newport^  66  Me. 
89-90,  and  cases  there  cited. 

Hence,  though  absent  when  the  father  moved  to  Thomdike,  the 
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daughter's  home,  she  being  a  minor,  went  with  him.  She  then  had  a 
home  derived  from  her  fatlier,  established  in  the  defendant  town,  and 
that  was  her  home  when  she  became  of  age  in  October,  1870,  and  to 
that  home  she  returned  in  1872  or  1873.  Her  absence  while  a  minor 
for  the  purpose  as  shown  by  the  evidence,  be  that  absence  longer  ot 
shorter,  would  not  interrupt  that  home.  Parnonsjidd  v.  Kennebunh 
port^  4  Me.  47. 

As  the  father  did  not  gain  a  settlement  in  Thomdike  before  the 
pauper  arrived  at  her  majority,  it  becomes  necessary  to  ascertain 
whether  she  gained  one  there  herself  by  a  five  years'  residence  after 
she  became  oi  age.  As  at  the  beginning  of  that  period,  or  at  the  time 
when  she  became  of  age  she  had  an  established  home  at  Thomdike, 
the  only  remaining  question  is,  whether  that  home  continued  for  the 
required  time.  Havmg  been  once  fixed,  if  its  continuance  is  not  to  be 
presumed  until  an  interruption  is  shown,  as  held  in  Brewer  v.  Lin- 
naeuSy  36  Me.  430,  and  Ohicopee  v.  Whatdy^  6  Allen,  508,  it  w^uld 
at  least  require  less  proof  than  it  would  to  show  both  its  establishment 
and  continuance.  The  only  evidence  relied  upon  to  show  the  inter- 
ruption of  this  home  is  the  several  absences  of  the  pauper.  These  in 
the  absence  of  any  explanation  would  hardly  lead  to  any  inference 
either  way.  It  is  clear  enough  that  continued  presence  is  not  necessary 
to  retain  a  home  or  residence.  It  is  also  quite  obvious  that  it  is  in 
most  cases  diflScult  to  find  instances  of  absence  without  some  connect- 
ing circumstances  explanatory  of  its  purpose. 

In  North  Yarmouth  v.  West  Gardiner^  58  Me.  207,  and  Ripley  v. 
Hebron^  60  id.  393,  it  is  held  that  "  when  a  pauper  leaves  a  town 
where  he  has  resided,  having  no  family,  leaving  no  house  or  place^ 
therein  to  which  he  has  any  right  to  return,  and  having  no  effects  save 
the  clothes  he  wears,  the  law  does  not  presume  that  he  intends,  a 
temporary  absence,  and  has  a  continuing  purpose  to  retain  a  home  in 
such  town  and  return  to  it  at  some  future  period."  The  effect  of 
these  decisions  is  at  most  that  when  an  absence  is  proved  without  the 
presence  of  certain  circumstances  understood  to  be  indicative  of  an 
intention  to  return  and  to  retain  the  home  left  for  a  time,  the  law  will 
not  presume  that  intention,  but  will  leave  it  as  a  question  of  fact  with 
the  burden  upon  the  party  relying  upon  it.  In  the  case  at  bar  the 
absences  are  admitted,  but  the  plaintiff  proves  all  or  nearly  all  the 
circumstances  which  are  named,  and  by  implication,  if  not  expressly 
assumed  as  proof  of  a  temporary  absence  and  an  intention  to  return. 
The  case  shows  clearly  that  each  time  the  pauper  left  it  was  for  a  pur- 
pose in  its  nature  temporary ;  that  she  left  behind  wearing  apparel  and 
bedding,  all  the  property  she  had  except  what  was  necessary  for  her 
immediate  use ;  that  she  expressed  an  intention  to  and  did  in  fact  return, 
first,  perhaps  in  part  for  a  visit,  as  her  purpose  was  not  fully  performed, 
but  also  as  a  home  for  the  repairing  of  her  wardrobe,  afterward  on 
account  of  sickness,  and  finally  and  before  the  removal  of  her  father  from 
Thomdike,  when  sickness  had  become  too  severe  for  labor,  permanently. 
In  all  this  time  there  is  no  pretense  that  she  had  established  any  other 
home,  and  there  is  an  entire  want  of  proof  of  any  abandonment  of  that 
she  had  with  her  father.     It  is,  however,  claimed  that  her  father's  con- 
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sent  was  wanting,  and  without  that,  as  she  had  no  home  in  Thorndike 
except  at  her  father's  house,  she  could  not  gain  a  settlement  in  Thorn- 
dike,  and  much  stress  is  laid  upon  the  remark  he  made  to  her  when 
she  left  the  last  time,  *'  that  he  should  buy  a  farm  in  a  year  or  two  and 
when  he  did  she  could  come  home."  It  is  claimed  that  this  was  a  vir- 
tnal  denial  of  a  home  to  the  daughter  until  the  farm  was  bought.  We 
do  not  understand  such  to  be  the  proper  interpretation  of  the  language 
used.  The  danehter  was  then  in  poor  health.  She  had  then  on  that 
account  been  at  nome  nearly  one  year.  The  father  had  received  and 
BO  far  as  appears  treated  her  as  a  daughter,  providing  for  her  as  her 
necessities  required,  and  making  his  home  hers.  He  did  not  say  that 
when  the  farm  was  bought  he  would  as  a  matter  of  the  future  give  her 
a  home,  but  apparently  lamenting  the  necessity  in  her  then  condition 
of  going  away  at  all,  he,  recognizing  that  she  then  had  a  home  with 
him,  says,  to  that  home  you  may  then  come,  meaning  evidently  to 
remain  permanently.  Such  we  might  expect  from  the  ordinary  feel- 
ings of  a  father,  and  such  we  deem  the  proper  and  fair  construction  of 
the  language,  and  the  most  in  accordance  with  his  subsequent  condnd;. 
She  did  come  home  before  the  purchase  of  the  farm,  was  received  and 
cared  for  without  objection  and  nas  remained  ever  since. 

It  is  argued  that  personal  presence  as  well  as  intention  is  necessaiy 
in  order  to  constitute  a  home.  Be  it  so.  There  is  no  specified  time  in 
which  the  personal  presence  must  continue.  It  may  be  longer  or 
shorter,  as  tne  absences  may  be  longer  or  shorter,  without  interrupting 
it.  It  may  be  established  or  abandoned  in  one  day.  In  1872  or  1873 
the  case  finds  that  she  returned  to  her  home  then  in  Thorndike.  True 
^  she  did  not  then  expect  to  and  did  not  long  remain.  But  her  then  acts 
and  words,  as  well  as  her  previous  and  suosequent  conduct,  show  that 
she  came  to  it  as  her  home,  and  that  it  was  not  subsequently  abandoned 
but  remained  in  the  defendant  town  until  she  removed  with  her  father 
fi*om  there  in  1879,  giving  more  than  the  five  years  necessary,  even  if 
we  reckon  from  1873. 

Defendant  defaulted. 

Pktebs,  Oh.  J.,  YiBaiN,  Emeby,^  Fobtbb  and  Haskell,  JJ.,  con- 
curred. 


Bird  v.  Bird. 

November  16,  1885. 

Pabtnbrship  —  Insolvency  —  Claim  against  Insolvent  Estate  op  Dbcbabkd 
Partner. 

A  snrviving  partner  of  an  insolvent  firm  may  maintain  an  action  at  law  against 
a  solvent  estate  of  a  deceased  partner,  for  a  debt  due  from  the  deceased  to  the 
firm,  for  the  benefit  of  the  firm  creditors.  But  no  such  action  can  be  maintained 
against  an  insolvent  estate  of  a  deceased  partner  unless  it  was  pendin£^  &t  the 
time  of  the  representation  of  insolvency.  The  only  remedy  is  before  the  com- 
missioners of  insolvency. 

Two  actions.  The  first  was  assumpsit  for  $4,502.02,  due  an  insolvent 
firm  from  the  insolvent  estate  of  a  deceased  partner.  The  second 
action  was  in  equity  for  the  recovery  of  the  same  sum. 
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C.  E.  LUUeJieldj  for  plaintiff.     Tnie  P.  Pierce,  for  defendant. 

Danforth,  J.  By  the  statement  of  facts  agreed  upon  in  these  cases 
it  appears  that  previous  to  May  10,  1882,  there  was  a  partnership  in 
business,  consisting  of  the  plaintiff,  Hanson  G.  Bird,  and  David  N. 
Bird.  On  that  date  Hanson  G.  Bird  died  and  the  defendant  was  duly 
appointed  and  qualified  as  his  administratrix.  Subsequently  the  plaintiff 
gave  bond,  as  surviving  partner,  and  was  duly  qualified  to  settle  the 
partnership  affairs.  It  further  appears  that  said  firm  is  largely  insolvent 
and  that  the  plaintiff  has,  in  paying  its  debts,  exhausted  all  its  assets 
except  the  claim  now  in  question,  besides  paying  from  his  own  funds  a 
sum  much  larger  than  this  claim.  The  estate  of  Hanson  G.  Bird  has 
been  rendered  and  is  insolvent  and  commissioners  appointed  and 
qualified. 

The  claim  in  suit  is  for  a  private  indebtedness  of  the  defendant's 
intestate  to  the  firm  as  found  upon  its  books  at  his  decease. 

The  defense  is  that  the  plaintiff  should  have  proved  his  claim  before 
the  commissioners  of  insolvency  and  shared  in  the  distribution  of  the 
estate  as  other  creditors,  under  the  provisions  of  Rev.  Stat.,  chap.  66,- 

§1- 

That  the  claim  in  suit  is  a  part  of  the  assets  of  the  firm  upon  which 

the  creditors  as  well  as  the  individual  members  of  the  firm,  who  have 
paid  more  than  their  share  of  its  liabilities,  or  received  less  than  their 
share  of  its  effects,  have  a  lien,  may  be  conceded.  As  such  it  belongs 
to  the  partnership,  and  it  becomes  the  duty  of  the  plaintiff,  as  surviving 
partner,  to  turn  it  into  money  for  the  settlement  of  the  partnership 
affairs. 

If  the  firm  were  solvent,  a  portion  of  this  claim  would  have  belonged- 
to  the  intestate,  liable  to  his  private  debts,  and  the  plaintiff  and  admin- 
istratrix would  have  held  it  as  tenants  in  common.  But  as  the  firm  is 
insolvent,  the  joint  creditors  having  a  preference,  the  whole  of  this 
claim  becomes  a  fund  for  their  payment  and  thereby  belongs  exclu- 
sively to  the  plaintiff,  and  necessarily  a  debt  against  the  estate.  As 
such  debt  the  plaintiff  seeks  to  recover  it  in  these  actions,  and  but  for 
the  representation  of  insolvency,  the  action  at  law  might  have  been 
maintained.  Such  debts  it  is  the  duty  of  the  administratrix  to  pay, 
but  she  must  pay  them  in  the  way  pointed  out  by  the  law.  She  nad 
the  right  to  interpose  insolvency  as  she  has  done,  and  having  inter- 
posed it,  by  the  express  terms  of  the  statute  she  is  exempt  from  actions 
for  any  debt  except  in  a  few  specified  instances,  and  these  suits,  both 
of  which  are  for  the  same  cause  of  action,  come  within  none  of  the 
exceptions  named.  In  fact  it  is  not  claimed  that  they  do,  or  that  they 
were  pending  at  the  time  the  representation  of  insolvency  was  made, 
and  prosecuted  to  ascertain  the  amount  due  as  evidence  to  be  given  the 
commissioners,  or  that  the  amount  ascertained  may  be  added  to  the 
report  of  the  commissioners ;  but  they  are  prosecuted  independent  of 
the  commission,  not  only  for  judOTient  but  for  execution,  not  only  to 
ascertain  the  amount  due  but  that  the  whole  amount  shall  be  paid. 
This  is  done  not  under  or  in  pursuance  of  any  provision  of  the  statute 
but  in  spite  of  it,  relying  "  upon  the  equitable  lien  for  reimbursement 
upon  common-law  principles  applicable  to  partnerships  independent  of 
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any  statute."  While  there  is  such  a  lien  at  common  law  where  the 
statute  does  not  apply,  when  it  does,  the  common  law,  if  in  conflict, 
must  yield.  But  iu  this  case  there  is  no*  conflict.  Strictly  speaking, 
the  firm  have  something  more  than  a  lien  upon  the  claim  in  suit,  it  has 
the  ownership  of  it.  But  whether  lien  or  ownership,  it  does  not  change 
the  nature  of  the  thing,  or  increase  or  diminish  its  value.  In  either 
view  it  is  a  debt  against  the  intestate  created  by  contract  and  is  worth 
what  can  be  collected  upon  it  by  the  proper  legal  process.  In  law  or 
equity  no  reason  is  apparent  why  one  contract  creditor  in*8uch  a  case 
should  have  any  preference  over  another. 

If  we  consider  this  an  action  to  indemnify  the  plaintiff  for  the  excess 
above  his  share,  paid  by  him  for  partnership  debts,  the  result  must  be 
the  same,  except  perhaps  in  that  case  the  action  should  have  been  in 
the  name  of  the  plaintiff  as  an  individual,  under  his  specific  contract 
of  indemnity  with  the  iutestate  and  not  as  surviving  partner.  The 
case  shows  an  eipress  contract  between  the  plaintiff  and  intestate  by 
which  the  latter  was  to  reimburse  the  former  one-half  of  such  excess. 
Thus  this  liability  rests  upon  the  personal  contract  of  the  intestate  and 
must  stand  upon  the  same  ground  as  other  indebtedness  arising  from 
personal  contracts. 

Thus  in  any  view  we  can  take  of  this  case,  the  liability  to  be  enforced 
is  one  against  the  intestate  as  an  individual,  growing  out  of  the  fact 
that  he  was  a  member  of  the  firm,  but  nevertheless  depending  upon 
his  personal  contract. 

The  plaintiff  relies  with  much  confidence  upon  Wily  v.  Phinney^ 
Admr.^  15  Mass.  124,  to  sustain  his  action.  It  is  true  that  that  case  is 
substantially  like  the  present  one,  and  that  the  statute  relating  to  the 
settlement  of  insolvent  estates  then  in  force  in  Massachusetts  was  the 
same  as  ours  in  all  respects  material  to  the  question  at  issue.  How 
that  ease  came  into  the  court,  whether  by  appeal  or  consent,  or  was 
commenced  before  the  representation  of  insolvency,  does  not  appear. 
But  it  was  presented  to  the  law  court  upon  a  report  of  referees  which 
in  effect  is  the  same  as  upon  a  statement  of  facts  as  in  this  case.  The 
questions  there  presented  were  whether  the  'action  could  be  sustained 
at  all  as  it  depended  upon  the  settlement  of  partnership  affairs,  and  if 
so,  for  what  amount,  as  the  loss  which  the  plaintiff  would  finally  sus- 
tain by  means  of  the  partnership  was  uncertain,  the  referees  having 
fixed  it,  up  to  the  time  of  making  the  report. 

The  court  decided  that  the  action  could  be  maintained  and  fixed  the 
amount  to  be  recovered  as  reported  by  the  referees.  But,  what  is 
important  in  its  bearing  upon  this  case  is,  that  the  amount  was  subject 
to  revision  by  subsequent  proceedings,  and  one  of  those  proceedings 
was  the  amount  which  might  be  paid  upon  a  distribution  of  the 
deceased  partner's  estate,  in  alluding  to  the  amount,  the  court  say: 
"  It  is  true  that  we  cannot  now  say  that  he  will  eventually  be  entitled 
to  retain  the  whole  dividend  which  may  be  decreed  to  be  paid  him  in  ■ 
the  distribution  of  HarrisorCs  estate  ;  for  that  may  be  so  considerable 
as  to  pay  more  than  HarrisorCs  just  proportion  of  the  debts  of  the 
firm."  Again  on  page  125,  the  court  say  :  "  The  plaintiff  may  here- 
after be  compelled  to  pay  the  outstanding  debts,  whieh  have  been 
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repreeented  as  of  considerable  amount ;  and  after  the  distribution  of 
itarrisoTi^s  estate^  he  can  have  no  relief."  Thus  it  appears  that  under 
the  decision  of  the  court  the  amount  to  be  recovered  was  not  neces- 
sarily the  amount  to  be  paid  by  the  administrator,  as  this  would  depend 
upon  the  decree  of  distribution  of  the  estate.  In  other  words,  no  exe- 
cution was  to  issue  upon  the  judgment,  but  it  was  to  be  added  to  the 
commissioner's  report  for  its  distnbutive  share  of  the  estate,  and  this 
was  the  oqjy  remedy  which  the  plaintiff  could  have. 

It  is,  therefore,  apparent  that  the  case  cited  is  not  only  not  in  con- 
flict with  the  conclusion  to  which  we  have  come,  but  is  an  authority 
for  it.     , 

In  Johnson  v.  Ames^  6  Pick.  330,  an  action  verv  similar  to  the  one 
at  bar,  it  was  held  that  insolvency  of  the  estate  of  the  deceased  partner, 
decreed  before  the  commencement  of  the  suit,  was  a  bar  to  its  main- 
tenance, no  notice  of  appeal  having  been  given,  although  there  was  a 
surplus  of  assets  after  the  distribution  among  creditors  who  had 
proved  their  claims.  It  was  then  suggested  that  there  might  be  a 
remedy  in  equity  applicable  to  the  surplus  only. 

As  in  this  case  no  surplus  appears,  Johnson  v.  Ames  must  be  con- 
sidered an  authority  for  the  conclusion  in  the  case  at  bar,  that  the 
plaintiff's  remedy  is  before  the  commissioners  of  insolvency. 

In  the  equity  suit  the  entry  must  be, —  bill  dismissed  without  costs. 
In  the  suit  at  bar, — law. 

Plaintiff  nonsuit. 

Pbtkrs,  C.  J.,  Walton,  Libbey,  Emery  and  Foster,  J  J.,  concurred. 


ViRGiE  V,  Stetson. 

November  21,  1885. 

Execution  —  Levy — Married  Woman. 

A  levy  is  not  invalid  which  embraces  land  not  belonging  to  the  debtor. 

Real  estate  derived  by  a  married  woman  from  her  husband  during  coverture 
may  be  taken  by  a  levy  upon  execution  in  satisfaction  of  her  debts.  The  pro- 
hibition of  her  conveying  such  real  estate  without  the  joinder  of  her  husband, 
provided  by  Rev.  Stat.  1871,  chap.  61,  §  1,  relates  only  to  her  voluntary 
conveyance. 

A,  P.  Gould  and  J,  E,  Moore,  for  plaintiff.  W.  GUhert,  for 
defendant. 

Danforth,  J.  This  is  a  real  action  in  which  the  plaintiff  claims  title 
by  virtue  of  a  levy  upon  an  execution  against  the  defendant.  The 
defense  is  the  insufficiency  of  the  levy,  the  objections  to  wliich  are 
embodied  in  the  several  requests  for  instructions  which  were  refused. 

The  first  is  general  in  its  terms  and  is  not  relied  upon. 

The  second  is  founded  upon  the  fact  that  land  not  belonging  to  the 
debtor  is  included  in  the  levy  and  appraisal,  thereby  increasing  the 
amount  to  be  allowed  on  the  execution  and  to  be  paid  for  redemption. 
But  it  diminishes  the  debt  in  the  same  proportion.  The  effect  is  the 
same  as  if  the  debtor's  land  was  apprais^  too  liigh,  an  error  of  which 
she  could  hardly  be  expected  to  complain.  It  is  not,  however,  a  process 
for  redemption.     If  it  were  so,  and  the  error  found  injurious  to  the 
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debtor,  doubtless  a  remedy  could  be  found.  This  same  qnesdon  was 
before  the  court  in  Massachusetts,  in  Atkifis  v.  Bean^  14  Mass.  404, 
and  the  levy  sustained.  That  case  was  cited  with  approval  in  Grover 
V.  Uoioard^  31  Me.  549 ;  and  in  Rice  v.  Cook^  75  id.  46,  the  doctrine 
is  recognized  as  well  established,  settled  law. 

The  third  objection  is,  that  as  the  title  to  a  portion  of  the  premises 
in  question  was  derived  by  the  defendant  from  her  husband  during 
coverture,  such  portion  was  not  liable  to  be  taken  by  levy  in  i^tisfaction 
of  her  debts. 

It  is  claimed  on  behalf  of  the  plaintiff,  that  the  case  shows  no  evidence 
upon  which  such  an  objection  can  rest,  while  on  the  other  hand  a  moticm 
is  made  in  behalf  of  the  defendant,  alleging  that  at  the  trial  such  evidence 
was  introduced,  but  omitted  in  making  up  the  case  and  asking  for  a 
new  trial  that  the  omission  may  be  supplied.  We  have  no  occasion 
to  consider  this  motion  ;  for  whatever  the  omission,  that  which  is 
reported  is  plenary  to  establish  the  fact  that  the  defendant's  title  came 
from  her  husband  during  coverture.  The  deed  under  which  she  claims 
is  in  the  case,  and  is  the  only  evidence  of  her  title.  This  is  something 
more  than  the  mere  declaration  of  the  grantor  that  at  that  time  the 
grantee  was  his  wife ;  it  is  the  act  of  both  parties,  the  grantor  in  giving, 
and  the  grantee  in  receiving,  recognizing  the  relationship  of  husband 
and  wife  as  an  existing  fact,  and  qualifying  the  title  accordingly. 
Certainly  the  deed,  in  the  absence  of  any  contradictory  evidence  taken 
in  connection  with  other  corroborative  testimony  in  the  case  and  especi- 
ally with  the  fact  that  the  ruling  does  not  appear  to  have  been  founded 
upon  any  want  of  evidence  in  this  resj)ect,  is  sufficient  proof  of  the 
coverture  at  its  date. 

Thus  the  question  is  directly  presented,  whether  real  estate  conveyed 
by  the  husband  to  the  wife  can  be  attached  and  levied  upon  by  a  creditor 
to  pay  her  debts.  This  depends  upon  the  construction  to  te  given  to 
Rev.  Stat.  1871,  chap.  61,  §  1,  under  which  this  levy  was  made.  The 
statute  provides  that  a  marned  woman  may  not  only  acquire  property 
in  her  own  right,  but  "  may  manage,  sell,  convey  and  devise  the  same 
by  will,  without  the  joinder  or  assent  of  her  husband ;  but  real 
estate  directly  or  indirectly  conveyed  to  her  by  her  husband,  or  paid  for 
by  him,  or  given  or  devised  to  her  by  his  relatives,  cannot  be  conveyed 
Jy  her  without  the  joinder  of  her  husband  in  such  conveyance." 

In  this  prohibition  did  the  legislature  refer  to  such  conveyances  as 
were  voluntary  on  the  part  of  the  wife,  the  result  of  the  contract  to 
which  she  should  be  a  party,  receiving  their  force  and  effect  from  her 
consent  alone,  or  was  it  intended  to  go  still  further  and  exempt  such 
real  estate  from  attachment  and  levy  in  satisfaction  of  her  debts  ?  If  we 
look  at  the  language  alone,  we  can  have  no  hesitation  in  giving  it  the 
narrower  limitation.  Such  at  least  is  the'  ordinary  use  of  the  term 
"  conveyance  ";  and  besides  we  find  the  conveyance  prohibited,  one  to  be 
made  "  by  her,"  which  can  only  be  one  in  which  she  is  the  moving  cause, 
one  of  the  contracting  parties  ;  while  a  transfer  by  extent  of  an  execu- 
tion is  on  the  part  oi  the  debtor  an  involuntary,  unwilling  one. 

It  is,  however,  contended  in  the  very  able  and  elaborate  argument 
in  behalf  of  the  defendant  that,  in  order  to  carry  out  the  intention  of 
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the  legifliatnre,  a  broader  meaning  shonld  be  given  to  the  word  '*  con- 
veyance ; "  a  meaning  which  shau  include  a  transfer  by  levy  as  well  as 
by  deed.  In  the  argument  certain  rules  for  the  interpretation  of  stat- 
utes are  clearly  stated  and  fully  sustained  by  the  authorities  cited. 
These  rales  we  recognize  as  sound  and  binding,  so  far  as  they  render 
aid  in  ascertaining  the  meaning  of  the  legislature  in  the  language  used, 
which  is  the  great  and  perhaps  the  only  object  to  be  sought. 

The  subject-matter  of  the  statute  is  the  regulation  of  the  rights  and 
disabilities  of  a  married  woman  in  regard  to  ner  own  property.  Prior 
to  1856  her  well-established  disabilities  at  common  law  had  been  abro- 
gated, and  she  was  left  to  her  own  discretion  as  to  its  disposition, 
mduding  the  right  to  convey.  In  that  year  a  statute  was  passed,  as 
said  in  CaU  v.  Perkins^  65  Me.  444,  to  meet  a  custom  which  had 
arisen,  where  "  in  numerous  instances  the  title  of  real  estate  of  married 
men  in  embarrassed  circumstances  was  transferred  to  their  respective 
wives  and  thence  to  third  persons,  therebv  clogging  the  proof  oi  fraud- 
ulent conveyances  by  this  other  remove  irom  tne  original  fraudulent, 
gi*antor."  This  statute  of  1856 — chap.  250 — cleaving  the  power  of  the 
wife  over  her  own  property  in  its  full  force  in  all  other  respects,  limits 
it  only  in  the  power  of  sale  of  that  real  estate  which  was  derived 
directly  or  indirectly  from  the  husband  or  his  relatives.  If  the  pro- 
tection of  the  husband's  creditors,  as  above  stated,  is  not  the  true  pur- 
pose of  this  limitation,  it  would  be  difficult  to  sav  what  is.  It  cannot 
DO  that  it  was  to  preserve  any  rights  which  the  husband  might  have, 
for  after  an  absolute  conveyance  he  has  none.  In  the  deed  such  rights 
as  he  desired  might  be  reserved  to  him  without  the  aid  of  the  law.  If 
none  is  so  reserved  the  law  gives  the  wife  the  entire  control  over 
it  in  every  respect,  except  the  power  of  sale,  and  even  if  it  be  a  home- 
stead he  can  occupy  only  by  ner  consent ;  and  if  the  wife  becomes 
"  recusant "  the  sanctity  of  the  home  is  gone,  with  or  without  the  sale. 
Hence  the  broader  construction  gives  the  husband  no  better  protection 
than  the  narrower.  We  are  not  prepared  to  admit  that  under  the 
latter  interpretation  the  wife  could  receive  the  price  under  an  agree- 
ment with  the  purchaser,  submit  to  a  judgment  for  the  amount,  for 
the  purpose  of  naving  the  execution  levi^  upon  the  land.  Such  a 
levy  would  be  a  conveyance  under  a  contract  resting  upon  the  consent 
of  the  wife ;  as  much  a  conveyance  "  by  her  "  as  though  accomplished 
by  deed. 

But  the  section  of  the  statute  now  under  consideration  does  not  pur- 
port to  act  upon  or  regulate  the  rights  of  the  creditors  of  the  wife.  If 
it  affects  the  creditors  at  all  it  is  onlv  those  of  the  husband  and  for 
their  protection.  Other  sections  of  the  same  chapter,  and  other  chap- 
ters, regulate  the  rights  of  the  creditors.  The  wife  is  made  competent 
to  contract  debts.  She  may  in  all  cases  be  sued  alone,  and  her  property 
is  made  attachable  the  same  as  that  of  anv  other  debtor,  subject  to  the 
same  exemptions  and  none  other.  The  law  carefully  enumerates  all 
that  is  exempt  either  by  statute  or  common  law.  This  enumeration, 
by  a  well-known  prin,ciple  of  construction,  excludes  all  others.  The 
land  in  question  is  not  among  the  exemptions,  but  is  by  clear  and 
unquestioned  law  made  attachable.  But  it  is  said  that  the  general  law 
Vol.  11—89 
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of  attachment  must  be  so  construed  as  not  to  interfere  with  this  pro- 
hibition. It  is  true  that  two  inconsistent  laws  cannot  stand  together. 
One  or  the  other  must  give  way,  and  it  may  be  a  difficult  question  to 
decide  which.  But  we  are  not  to  make  them  inconsistent  except  by 
necessity.  No  such  necessity  exists  here.  Giving  the  exception  or 
prohibitory  clause  the  full  force  required  by  its  language  and  the  pur- 
pose to  be  accomplished  by  the  legislature,  and  there  is  no  inconsistency. 
If  we  give  it  the  broader  construction,  there  is  an  inconsistency  which 
no  possible  construction  which  can  be  given  the  attachment  law  can 
reconcile. 

It  mav  seem  somewhat  of  an  anomaly  that  land  which  cannot  be  sold 
by  the  debtor,  which  she  cannot  voluntarily  turn  out  in  payment  of 
her  debt,  may  yet  be  taken  in  execution  by  the  creditor,  and  yet  it  was 
so  under  the  common-law  disability  of  the  wife.  Moore  v.  Richard- 
son^ 37  Me.  438.  In  tliis  case  the  wife  is  under  the  disability  of  the 
common  law  only  as  to  the  conveyance  of  the  land. 

Exceptions  and  motion  overruled. 

Petees,  0.  J.,  Walton,  Libbey,  Emeey  and  Fosteb,  J  J.,  .concurred. 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS- 


Pratt  v.  Inhabitants  of  Ahhebst. 

October  28,  1885. 

Highway  —  Defective  —  REquEST  to  Charge  —  Selectmen.  ^      x^j^ 

It  is  proper  for  the  court  to  refuse  a  requeii  to  charge  which  is  not  appli*'*^ 

to  the  facts  proved.  ^^y 

It  is  not  the  duty,  nor  within  the  power  of  the  selectmen  to  alter  a  hi^ti^^. 

or  town- way,  and  if  they  erect  a  railing  within  the  way,  for  the  purpose  of  ^^^Ljy 

ing  the  line  of  travel,  it  is  a  question  for  tho  jury  to  determine  whether  tb.^ 

is  thereby  made  defective. 

Action  to  recover  damages  to  person  and  property  of  plaintLfiE  J 
reason  of  a  collision  of  his  carriage  (in  which  he  was  riding),  ^^*'\,j 
post,  standing  in  Main  street  in  Amherst,  which  defendant  was  l>^^^ii 
to  keep  in  repair,  which  post  was  a  part  of  a  railing,  which  had  ^-^^^ 
erected  under  the  direction  of  the  selectmen  of  Amherst,  acting"  ^er 
as  highway  surveyors  under  a  vote  of  the  town,  who  had  also  ^^^  \^ 
their  hands  and  seals  appointed  a  highway  surveyor  for  the  yea^^*  ^ 
which  tlie  injuries  were  sustained,  who  was  still  in  oflSce  and  to  \«^^^  j^ 
had  been  assigned  in  writing  by  the  selectmen,  the  care  of  the  ro^^  ^j 
question.  Said  surveyor  did  not,  however,  take  the  oiith  of  office?  ^^^ 
erected  the  railing  in  question  under  the  direction  of  the  select  i^^jj. 
It  appeared  that  the  post  stood  in  or  near  the  horse  path  of  a  '^^^t^ 
worn  single  track  of  travel  which  had  existed  for  more  than  twr^  ^j 
years;  that  in  the  spring  of  1883,  the  road  was  newly  graded  ^^^ 
regraded  in  the  springy  of  1884:,  that  the  regrading  in  1884  ri^^^g 
the  road  from  side  to  side  nearly  flat  and  was  designed  to  change 
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location  of  the  traveled  part  of  the  highway,  extending  it  about  twelve 
feet  more  to  the  northward,  thus  enlarging  the  curve  of  the  traveled 
path  around  the  corner  of  a  building  standing  at  the  intersection  of 
Main  and  East  streets,  about  one  hundred  and  twenty  feet  from  the 
point  of  the  collision ;  that  the  railino^  in  question,  was  put  up  on  Sep- 
tember 17, 1884,  and  the  post  in  question  was  about  twenty  feet  from  the 
nearest  side  of  the  road,  as  laid  out,  and  about  twelve  feet  ffom  the  line 
of  the  grass  out  into  the  way,  as  traveled,  before  it  was  graded  in  1884 ; 
that  the  railing  which  had  been  fastened  to  this  post  was  down  the  day 
of  the  injury,  all  day,  and  at  the  time  of  the  injury,  was  down  and  from 
time  to  time  previously  had  been  down,  leaving  the  post,  which  did  the 
damage,  standing  about  twelve  feet  in  the  way,  as  formerly  traveled, 
detached  from  any  railing  on  the  side  which  it  was  approached  by  the 
plaintiflE ;  but  the  railing  was  attached  to  the  post,  next  westerly  from 
the  post  collided  with.  The  injury  was  received  on  November  16, 1884. 
At  the  trial  in  the  superior  court,  the  defendant  requested  the  court  to 
rule  that,  '*  the  selectmen  and  highway  surveyors,  acting  in  good  faith, 
having  determined  that  a  change  of  location  of  the  traveled  part  of  the 
road  or  carriage-way  at  the  point  in  question  was  necessary  for  the  con- 
venience and  safety  of  persons  traveling  thereon,  and  having  accord- 
ingly changed  the  location  of  the  carriage-way,  or  traveled  part  of  the 
road  —  all  being  done  within  the  established  limits  of  the  highway  — 
and  having  also  decided  upon  the  erection  and  location  and  character 
of  the  railing  —  of  which  the  post  in  question  formed  a  part  —  as  a 
proper  means  of  defining  and  marking  the  limits  of  that  part  of  the  road 
within  or  upon  which  persons  might  safely  travel,  and  having  erected 
the  railing  m  accordance  with  such  determination  at  the  place  in  ques- 
tion, the  existence  of  such  railing  and  of  the  post  in  question,  as  part 
and  parcel  thereof,  was  not  a  legsJ  defect  in  the  highway,  for  which  the 
town  was  liable."  This  ruling  was  refused  by  the  court  and  the  de- 
fendant excepted.     The  jury  found  for  the  plain tiflf. 

W,  O.  Bassett,  for  plaintiflE.     Hamlin  dk  Page^  for  defendant. 

Morton,  Ch.  J.  The  instruction  requested  was  properly  refused, 
because  it  was  not  applicable  to  the  facts  proved.  It  assumed  that  the 
selectmen  had  createii  and  maintained  a  railing  for  the  purpose  of  mak- 
ing the  traveled  part  of  the  road,  and  that  the  post  against  which  the 
plaintiff  ran  was  a  part  of  this  railing.  The  facts  were,  that  they  had 
not  maintained  sucn  railing,  and  that,  at  the  time  of  the  accident,  the 
post  was  standing  by  itself,  not  as  part  of  a  continuous  railing.  Besides, 
it  is  not  the  duty  nor  within  the  power  of  the  selectmen  to  3ter  a  high- 
way or  town-way,  and  if  they  erect  a  railing  within  the  way,  for  ftie 
purpose  of  changing  the  line  of  travel,  it  is  a  question  for  the  jury  to 
determine,  whether  the  way  is  thereby  made  defective.  The  case  was 
properly  submitted  to  the  jury. 

Exceptions  overruled. 
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Johnson  v.  Gibbs.  ' 

October  28,  1885. 

Statutes  of  LnrrrATTONB  — Indentures  under  Gen.  Stat.,  Chap.  Ill,  p  16. 

Actions  upon  indentures  by  inspectors  of  the  State  abns-houses  binding  I8 
apprentices  State  paupers  are  barred,  unless  brought  during  the  term  of  appren- 
ticeship, or  within  two  years  after  the  expiration  thereof. 

Action  brought  hy  the  plaintiffs,  in  their  special  capacity,  for  the 
benefit  of  the  apprentice,  Ellen  Flood,  upon  an  indentui^  of  appi^ntice- 
ship,  dated  June  27, 1863.  The  plaintiffs  are  successors  of  the  inspect- 
ors of  the  State  alms-house  at  Monson,  and  sue  as  such  upon  said 
indenture,  made  with  defendants  by  their  predecessors.  Said  apprentice 
was  fourteen  years  of  age  at  the  time  oi  said  apprenticeship  and  was 
bound  to  the  defendant  by  said  indenture  until  she  should  be  eighteen. 
The  date  of  the  writ  was  May  24, 1884.  The  defendant  pleaded,  among 
other  matters  in  defense,  the  statute  of  limitations.  The  superior  court 
ruled  that  the  action  was  barred  by  statute,  and  directed  a  verdict  for 
the  defendant.     The  plaintiff  excepted. 

G.  M.  SteamSj  for  plaintiff.  TF.  S.  Kellogg  and  Whitney  <Sk  Dun- 
haVj  for  defendant. 

Morton,  Ch.  J.  This  is  a  suit  upon  an  indenture  of  apprenticeship, 
dated  June  27,  1863,  executed  by  the  inspectors  of  the  State  alms- 
house at  Monson  of  the  one  part,  and  the  clefendant  of  the  other  part. 
The  term  of  the  apprenticeship  expired  on  the  1st  day  of  June,  1867. 
The  question  presented  by  the  bill  of  exceptions  is  whether  the  special 
statute  of  limitations,  hereafter  referred  to,  is  a  bar  to  the  action.  This 
depends  upon  the  construction  of  the  General  Statutes  which  were  then 
in  force.  The  chapter  on  masters,  apprentices  and  servants  provides 
that  children  may  be  bound  as  apprentices  by  their  parents  or  guard- 
ians, or  if  they  are  paupers,  by  tne  overseers  of  the  poor  of  the  town 
to  which  they  are  chargeable,  and  "  that  every  master  shall  be  Uable  to 
an  action  on  the  indenture  for  a  breach  of  any  covenant  on  his  part 
therein  sustained."     Gen.  Stat.,  chap.  Ill,  §§  1-13. 

The  sixteenth  section  provides  that  "  no  such  action  shall  be  main- 
tained unless  commenced  during  the  term  of  apprenticeship  or  service,  or 
within  two  years  after  the  expiration  thereof."  In  a  previous  chapter 
relating  to  State  alms-houses  and  State  paupers,  it  is  provided  that  "  the 
inspectors  shall  have  the  same  power  to  oind  as  apprentices,  minors 
who  are  inmates  of  the  institution  under  their  charge,  as  is  vested  in 
overseers  of  the  poor."     Gen.  Stat.,  chap.  71,  §  33. 

We  cannot  doubt  that  it  was  the  intention  of  the  l^slature  to  put 
State  paupei*s,  bound  as  apprentices  by  the  inspectors  ofthe  State  alms- 
house,  upon  the  same  footing  as  town  paupers  bound  by  the  overseers 
of  the  poor,  and  to  give  to  tne  inspectors  the  same  powers,  with  the 
same  limitations  and  incidents  as  those  vested  in  the  overseers.  It  has 
been  the  policy  of  the  legislature  from  our  earliest  history  to  exempt 
indentures  by  public  officers  binding  paupers,  whether  State  or  town 

1)aupers,  as  apprentices  from  the  operation  of  the  general  statutes  of 
imitations  by  which  an  action  upon  a  sealed  instrument  may  be  brought 
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at  any  time  within  twenty  years  after  a  breach,  and  to  require  an  action 
upon  Buch  indentore  to  be  brought  within  two  years  after  the  term 
expires.  Stat.  1793,  chap.  59,|  5;  Eev.  Stat.,  chap.  80,  §  17;  Gen. 
Stat.,  chap.  Ill,  §  16;  Pub.  Stat.,  chap.  149,  §  17. 

There  is  no  reason  to  suppose  that  the  legislature  intended  to  change 
this  policy,  when  in  1852  it  made  provisions  for  the  support  of  State 
paupers  in  State  alms-houses,  and  ^ve  to  the  inspectors  thereof  the 
same  powers  to  bind  as  apprentices,  inmates  who  wei*e  minors,  as  those 
vested  in  overseers  of  the  poor.  Stat.  1852,  chap.  275,  §  7. 
•  We  are  of  opinion  that  within  the  intention  and  reason  of  the  six- 
teenth section  of  chapter  111  of  the  General  Statutes,  actions  upon 
indentures  by  inspectors  of  the  State  alms-houses,  binding  as  appren- 
tices State  paupers,  are  barred  unless  brought  during  the  term  of  appren- 
ticeship or  within  two  years  after  the  expiration  thereof* 
Exceptions  overruled. 


NoBOBoss  V.  James. 

October  23,  1885. 

Injunction— CovBNANT  not  to  Quarky  Land. 

The  principle  of  poUcy  applied  to  affinnative  covenants  appUes  also  to  negative 
ones.  They  mast  touch  ana  concern/  or  extend  to  the  support  of  the  thing  con- 
veyed.    They  must  be  for  the  benefit  of  the  estate. 

kibbie  conveyed  to  Flint  a  quarry  bounded  by  other  land  of  the  grantor  with 
covenants  as  follows  :  "  And  I  do  for  myself,  my  heirs,  executors  and  Adminis- 
trators, covenant  with  the  said  Flint,  his  heirs  and  assigns,  that  I  am  lawfully 
seized  in  fee  of  the  afore-granted  premises  that  they  are  free  of  aU  incumbrances  ; 
that  I  win  not  open  or  work,  or  allow  any  person  or  persons  to  open  or  work,  any 
quarry  or  quarries  on  my  farm  or  premises  in  said  Long  Meadow."  By  mesne 
conveyances  tha  plaintiffs  became  possessed  of  the  quarry  conveyed  tb  Flint,  and 
the  defendants  of  the  surrounding^  land  referred  to  in  the  covenant. 

Plaintiffs  brought  a  bill  for  an  injunction  to  restrain  defendants  from  quarry- 
ing on  their  land  under  the  covenant  referred  to.  Held,  that  the  action  would 
not  lie  ;  that  even  if  the  covenant  was  valid  as  a  contract  between  the  original 
parties,  it  did  not  attach  to  the  land  in  such  a  sense  as  to  make  it  binding 
between  the  present  owners. 

Bill  in  equity  to  restrain  the  defendants  from  operating  a  quarry 
upon  their  land,  in  violation  of  a  covenant  contained  in  a  deed  of  land 
from  Luke  Kibbe,  Jr.,  to  William  N.  Flynt.  At  the  hearing  in  the 
superior  court  the 'presiding  justice  dismissed  the  bill  and  reported 
the  case  for  the  consideration  of  this  court.  The  facts  appear  in  the 
opinion. 

J.  G.  Dunning^  for  plaintiffs.     O,  L.  Long^  for  defendants. 

Holmes,  J.  One  Kibbe  conveyed  to  one  Flynt  a  valuable  quarry  of 
six  acres,  bounded  by  other  land  of  the  grantor,  with  covenants  as  fol- 
lows :  "  And  I  do  for  myself,  my  heirs,  executors  and  administrators, 
covenant  with  the  said  Flynt,  his  heirs  and  assigns,  that  I  am  lawfully 
seized  in  fee  of  the  afore-granted  premises ;  that  they  are  free  of  all 
incumbrances ;  that  I  will  not  open  or  work,  or  allow  any  person  or 
persons  to  open  or  work,  any  quarry  or  quarries  on  my  farm  or  prem- 
ises in  said  Long  Meadow."  By  mesne  conveyances  the  plaintiffs  have 
become  possessed  of  the  quarry  conveyed  to  Flynt  and  the  defendants 
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of  the  Burronnding  land  referred  to  in  the  covenant.  The  defendants 
are  quarrying  stone  in  their  laud  like  that  quarried  by  the  plaintitfe, 
and  the  plaintiffs  bring  their  bill  for  an  injunction. 

The  discussion  of  the  question  under  what  circumstances  a  land- 
owner is  entitled  to  rights  created  by  way  of  covenant  with  a  former 
owner  oi  the  land  has  been  much  confused  since  the  time  of  Lord 
Coke,  I)y  iieglecting  a  distinction,  which  he  stated  with  perfect  clear- 
ness, between  those  riglits  which  run  only  with  the  estate  inihe  land 
and  those  which  are  said  to  be  attached  to  the  land  itself.  ChvdleigfCs 
Case,  1  Rep.  122b ;  S.  C,  Popham,  7o,  71. 

Rights  of  the  class  represented  by  the  ancient  warranty,  and  now  by 
the  usual  covenants  for  title,  are  pure  matters  of  contract,  and  from  a 
very  early  date  down  to  comparatively  modern  times  lawyers  have 
been  perplexed  with  the  question,  how  an  assignee  could  sue  upon  a 
contract  to  which  he  was  not  a  party.  West,  Symboleog.  I,  §  35 ; 
Wingate's  Maxims,  44,  pi.  20;  55  pi.  10;  Co.  Litt.  117a;  SVr  Moyls 
Finclis  Cdse^  4  Inst.  85.  But  an  heir  could  sue  upon  a  warranty  of 
his  ancestor,  because  for  that  purpose  he  was  "  eddem  persona  cum  ante- 
fiessoreP  See  Year  Book,  20  and  21  Edw.  I,  232  (Roirs  ed.) ;  OaUs 
V.  Frith,  Hob.  130;  Bain  v.  Cooper,  1  Dowl.  Pr.  Cas.  (N.  S.)  11, 14. 
And  the  conception  was  gradually  extended  in  a  qualified  way  to 
assigns  where  they  were  mentioned  in  the  deed.  Bract,  fol.  17b;  67a, 
380b,  381 ;  Fleta,  III,  chap.  14,  §  6 ;  1  Britton  (Nich.),  265,  256 ;  Tear 
Book,  20  Edw.  I,  232-234  (Roll's  ed.);  Fitz.  Abr.  Covenant,  pi.  28 ; 
Vin.  Abr.  Voucher,  N,  59;  Year  Book,  14  Hen.  IV,  56:  20  Hen.  VI, 
34b ;  Old  Natura  Brevium,  Covenant,  67,  B,  C,  in  Rastell's  Law  Tracts, 
ed.  1534;  Doctor  and  Student,  I,  chap.  8;  T.  N.  B.  145;  5  Co.  Litt. 
384b ;  Com.  Dig.  Covenant,  B,  3 ;  middlmore  v.  Goodale,  Cro.  Car. 
503;  S.  C,  id.  505;  W.  Jones,  406  ;  PhUpot  v.  Iloare,  2  Atk.  219. 

But  in  order  that  an  assignee  should  be  so  far  identified  in  law  with 
the  original  covenantee,  he  must  have  the  same  estate,  that  is  the  same 
status  or  inheritance,  and  thus  the  same  persona  quoad  the  contract 
But  as  will  be  seen,  the  privity  of  estate  which  is  thus  required  is 
privity  of  estate  with  the  original  covenantee,  not  with  the  original 
covenantor;  and  this  is  the  only  privity  of  which  there  is  any  thin^ 
said  in  the  ancient  books.  See  further.  Year  Book,  21  and  22  Edw.  1, 148 
(Rolls  ed.) ;  14  Hen.  IV,  pi.  5.  Of  couree  we  are  .not  now  speaking  of 
cases  of  landlord  and  tenant,  and  it  will  be  seen  that  the  doctrine  has 
no  necessary  connection  with  tenure.  F.  N.  B.  134  E.  We  may  add 
that  the  burden  of  an  ordinary  warranty  in  fee  did  not  fall  upon  assigns, 
although  it  might  upon  an  heir  as  representing  the  person  of  iis 
ancestor.     Tear  Book,  32  and  33  Edw.  I,  516  (Rolls  ed.) 

On  the  other  hand,  if  the  rights  in  question  were  of  the  class  ta 
which  commons  belonged,  and  of  which  easements  are  the  most  con- 
spicuous type,  these  rights,  whether  created  by  prescription,  grant  or 
covenant,  wnen  once  acquired  were  attached  to  the  land,  and  went  witb 
it,  irrespective  of  privity,  into  all  hands,  even  those  of  a  disseisor* 
ChudleigKs  Case,  ubi  supra.  See  1  Britton  (Nichols'  ed.)  361 ;  ^®^' 
way,  145, 146,  pi.  15 ;  F.  N.  B.  180,  n. ;  Sir  H.  NeviOs  Case,  Plo\f  d^ 
377, 381.    In  like  manner,  wlien,  as  was  usual,  although  not  invari*"*^ 
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the  duty  was  regarded  as  falling  upon  land,  the  burden  of  the  covenant, 
or  grant,  went  with  the  servient  lands  into  all  hands,  and  of  course 
there  was  no  need  to  mention  assigns.  See  cases  supra  et  infra.  The 
phrase  consecrated  to  cases  where  privity  was  not  necessary  was  transit 
terra  cum  onere.  Bract,  fol.  382,  a,  b ;  Fleta,  vi,  chap.  23,  §  17.  See 
Year  Book,  20  Edw.  I,  360  (Rolls  ed.) ;  Keilway  113,  pi.  ^5;  Hyde  v. 
Dean  of  Windsor,  Cro.  Eliz.  552;  id.  457;  S.  C,  5  Co.  Rep.  24a ;  Moore, 
399. 

It  is  not  necessary  to  consider  whether  possession  of  the  land  alone 
would  have  been  sufficient  to  maintain  the  action  of  covenant ;  it  is 
enough  for  our  present  purposes  that  it  carried  the  right  of  property. 
Neither  is  it  necessary  to  consider  the  difficulties  that  have  soriietimes 
arisen  in  distinguishing  rights  of  this  latter  class  from  pure  matters  of 
contract,  by  reason  of  their  having  embraced  active  duties  as  well  as 
those  purely  passive  and  negative  ones  which  are  plainly  interests 
carved  out  of  a  servient  estate  and  matters  of  grant.  PaTcenhanCs 
Casey  Year  Book,  42  Edw.  Ill,  3,  pi.  14 ;  Spacer'* s  Case,  5  Co.  Rep. 
16a,  17b;  Bronson  v.  CoMn,  108  Mass.  175,  185;  S.  C,  118  id.  156; 

5  Co.  Rep.  24a,  b ;  Hyde  v.  Dean  of  Windsor ^  uhi  supra.  See  F. 
N.  B.  127;  Spencer^s  Case,  uhi  supra;  Ewre  v.  Strickland^  Cro. 
Car.  240 ;  Brett  v.  Cumherlandy  1  Roll.  359,  360,  and  other  exainples 
might  be  given.  See  Bract.  382,  a,  b  ;  Fleta,  vi,  chap.  23,  §  17 ;  Year 
Book,  20  Edw.  I,  360;  Keilway,  2a,  pi.  2;  Year  Book,  6  lien.  VII, 
14b,  pi.  2;  Co.  Litt.  384b,  385a;  Gockson  v.  CocJc.Gvo.  Jac.  125;  Bush 
V.  Cole,  12  Mod.  24;  S.  C,  1  Salk.  196;  1  Shower,  388 ;  Carthew,  232 ; 
Sale  V.  Kitchenham,  10  Mod.  158.  The  cases  are  generally  landlord 
and  tenant  cases,  but  that  fact  has  nothing  to  do  with  the  principles  laid 
down. 

In  the  main,  the  line  between  the  two  classes  of  cases  distinguished 
by  Lord  Cokk  is  sufficiently  clear ;  and  it  is  enough  to  say  that  the 
present  covenant  falls  into  the  second  class,  if  either.  Notwithstand- 
ing its  place  among  the  covenants  for  title,  it  purports  to  create  a  pure 
negative  restriction  on  the  use  of  land,  and  we  will  take  it  as  intended 
to  do  so  for  the  benefit  of  the  land  conveyed. 

The  restriction  is  in  form  within  the  equitable  doctrine  of  notice. 
Whitney  v.  Union  Railway  Co.,  11  Gray,  359 ;  Parker  v.  Nightingale, 

6  Allen,  341.  See  Tulk  v.  Moxhay,  2  Phillips,  774 ;  Haywood  v. 
Brunswick  Building  Society,  8  Q.  B.  D.  403;  London  <&  S.  W. 
Railway  Co.  v.  Qomm,  20  Ch.  Div.  562;  Austerherry  v.  Oldham,  29 
id.  750.  But  as  the  deed  is  recorded,  it  does  not  matter  whether 
the  pUintifiPs  case  is  discussed  on  this  footing  or  on  that  of  easement. 

The  question  remains,  whether,  even  if  wo  make  the  further  assump- 
tion that  the  covenant  was  valid  as  a  contract  between  the  parties,  it  is 
of  a  kind  which  the  law  permita  to  be  attached  to  land  in  such  a  sense 
as  to  restrict  the  use  of  one  parcel  in  all  hands  for  the  benefit  of  who- 
ever may  hold  the  other,  whatever  the  principle  invoked.  For  equity 
will  no  more  enforce  every  restriction  that  can  be  devised,  than  the 
common  law  will  recognize  as  creating  an  easement,  eveiy  grant  pur- 
porting to  limit  the  use  of  land  in  favor  of  other  land.  The  principle 
of  pohcy  applied  to  affirmative  covenants  applies  also  to  negative  ones. 
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They  must  "  touch  and  concern,"  or  "  extend  to  the  snpport  of  &e 
thing  "  conveyed.  6  Co.  Rep.  16a ;  id.  24b.  They  must  be  "  for  the 
benefit  of  the  estate."  CocJcsoii  v.  Cock^  Cro.  Jac  125.  Or  as  it  is 
said  more  broadly,  new  and  unusnal  incidents  cannot  be  attached  to 
land,  by  way  either  of  benefit  or  of  burden.  Keppd  v.  BaUey^  2  My. 
&  K.  517,  •SaS  ;  Achrayd  v.  Smith.  10  C.  B.  164;  HiU  v.  Tapper,  3 
H.  &  C.  121. 

The  covenant  under  consideration,  as  it  stands  on  the  report,  falls 
outside  the  limits  of  this  rule,  even  in  the  narrower  form.  In  what 
way  does  it  extend  to  the  support  of  the  plaintiflfe*  quarry!  It  does 
not  make  the  use  or  occupation  of  it  more  convenient ;  it  does  not  in 
•  any  way  affect  the  use  or  occupation;  it  simply  tends  indirectly  to 
increase  its  value  by  excluding  a  competitor  from  the  market  for  its 
products.  If  it  be  asked,  what  is  the  difference  in  principle  between 
an  easement  to  have  land  unbuilt  upon,  such  as  was  recognized  in 
Brooks  V.  Reynolds,  108  Mass.  31,  ana  an  easement  to  have  a  qoany 
left  unopened,  the  answer  is  that  whether  a  difference  of  d^ree  or 
of  kind,  the  distinction  is  plain  between  a  grant  or  covenant  that  looks 
to  direct  physical  advantage  in  the  occupation  of  the  dominant  estate, 
such  as  light  and  air,  and  one  which  only  concerns  it  in  the  indirect 
way  which  we  have  mentioned.  The  scope  of  the  covenant  and  the 
circumstances  show  that  it  is  not  directed  to  the  quiet  enjoyment  of 
the  dominant  land. 

Agam,"  this  covenant  illustrates  the  further  meaning  of  the  rule 
against  unusual  incidents.  If  it  is  of  a  nature  to  be  attached  to  land, 
as  the  plaintiff  contends,  it  creates  an  easement  of  monopoly — an 
easement  not  to  be  competed  with  —  and  in  that  interest  alone  a  right 
to  prohibit  one  owner  from  exercising  the  usual  incidents  of  property. 
It  IS  true  that  a  man  could  accomplish  the  same  results  by  buying  the 
whole  land  and  regulating  production.  But  it  does  not  follow  bemuse 
you  can  do  a  thing  in  one  way  that  you  can  do  it  in  all ;  and  we  think 
that  if  this  covenant  were  regarded  as  one  which  bound  all  subsequent 
owners  of  the  land  to  keep  its  products  out  of  commerce,  there  wonld 
be  much  greater  diflSculty  m  sustaining  its  validity  than  if  it  be  treated 
as  merely  personal  in  its  burden.  W  hether  that  is  its  true  construc- 
tion as  well  as  its  only  legal  operation,  and  whether,  so  construed,  it  \s 
or  is  not  valid,  are  matters  on  which  we  express  no  opinion. 

Bill  dismissed. 


Jaoesoh  v.  Olnbt.       Same  v.  Same. 

October  24.  1885. 

Nbgotiablb  Instrument — Promissory  Note— Power  op  Attorney— Fraud— 
EviDENCB  —  Question  of  Fact. 

In  the  absence  of  fraud  or  imposition,  one  who  enters  into  a  contract  is  concla- 
sively  presumed  to  understand  the  terms  and  legal  effect  of  it.  and  to  assent  to 
them. 

It  is  no  defense  to  an  action  on  a  note  that  the  maker  testifies  that  she  signed 
the  notes  "  not  thinking  of  such  a  thing  as  binding  herself  upon  the  note,"  unleas 
she  was  induced  so  to  &lieve  by  the  fraud  of  the  plaintiff  or  his  agent. 

Evidence  of  a  conversation  which  took  place  at  the  signing  of  a  note  mif  be 
given,  so  far  as  it  forms  a  part  of.  and  qualifies  an  act  done  &  consequence  of  & 
message  brought  from  the  payee's  agent  giving  directions  in  reference  thereto. 
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Actions  of  contract  to  recover  two  promissory  notes,  both  dated 
August  2,  1883,  for  $750  each,  one  payaole  in  two  months,  and  the 
other  in  four  months  from  date.  The  notes  were  signed  jointly, 
M.  K.  Olney,  by  Mary  L.  Olney,  attorney,  and  Mrs.  J.  tf.  Olney,  and 
payable  to  M.  W.  Jackson  or  order.  The  defendant  claimed  that  her 
signature  to  the  notes  was  obtained  by  fraud.  At  the  trial  in  the 
superior  court  the  plaintiff  asked  the  court  to  rule  that  there  was  no 
evidence  to  show  that  the  defendant  was  induced  to  sign  the  notes  by 
reason  of  any  fraud,  artifice  or  deceit  on  the  .part  of  the  plaintiff  or 
his  agent,  and  that  if  the  plaintiff  indorsed  the  notes  upon  the  strength 
of  their  having  been  signed  by  Mr.  and  Mrs.  Olney  without  any 
fraud  on  his  part,  he  was  entitled  to  recover.  The  court  declined  so  to 
rule.  The  jury  found  for  the  defendant,  and  the  plaintiff  alleged 
exceptions. 

jD.  W:  Bondy  for  plaintiff.     W.  O.  Bassett^  for  defendant. 

Devens,  J.  The  defendant,  Mrs.  Olney,  admitted  signing  the  note 
in  suit,  and  contended  that  she  did  so  intelli^ntly,  but  was  induced 
so  to  do  by  the  design  and  fraud  of  the  plamtifc.  It  was  correctly 
ruled  that  it*  there  was  a  fraud  on  the  part  of  the  plaintiff,  by  which 
she  was  induced  to  sign  the  notes,  the  plaintiff  could  not  take  advantage 
of  a  signature  thus  obtained ;  but  it  was  for  the  defendant  to  satisfy 
the  jury  that  there  was  such  a  fraud.  There  was  no  confidential  rela- 
tion between  the  parties  which  prevented  their  dealing  with  each  other 
on  the  ordinary  principles  by  which  the  conduct  of  different  individu- 
als should  be  guided.  In  the  absence  of  fraud  or  imposition,  one  who 
enters  into  a  contract  is  conclusively  presumed  to  understand  the  terms 
and  legal  effect  of  it,  and  to  assent  to  them.  Rioe  v.  Dwight  Manuf^g 
Go.,  2  Gush.  80. 

Mrs.  .Olney  cannot  be  allowed  to  say,  as  a  defense  to  the  action,  that 
she  signed  the  notes  " not  thinking  of  such  a  thing  as  binding"  her- 
self "upon  the  notes,"  unless  she  was  induced  so  to  believe  by  the 
fraud  of  the  plaintiff  or  his  agent. 

The  only  question  on  this  part  of  the  case  was  whether  there  was 
any  evidence  which  would  authorize  a  verdict  for  the  defendant.  There 
had  been  a  previous  note  ^iven  by  Mr.  Olney,  the  husband  of  defend- 
ant, for  a  debt  due  plaintiff,  in  the  sum  of  $1,500.  This  note  had 
been  discounted  at  the  Hampshire  County  Bank,  of  which  Warner  was 
cashier,  it  having  been  indorsed  by  the  plaintiff.  Just  before  it  became 
due,  Olney  sent  for  Warner,  who  agreed  to  renew  the  note  if  plaintiff 
would  indorse  it.  At  Warner's  request,  according  to  the  dfefendant's 
testimony,  plaintiff  came  to  see  Olney,  and  agreed  to  take  care  of  the 
note,  saying  that  he  would  have  it  put  into  two  notes,  adding  "  don' t 
worry  about  these  at  all,  I  will  take  care  of  them.  All  we  want  of 
you  is  to  get  well."  Mrs.  Olney  further  testified  that  nothing  was  said 
to  her  about  signing  any  note ;  that  she  had  no  property  at  all,  but  had 
an  insurance  which  would  be  available  only  at  her  husband's  death.  It 
further  appeared  on  behalf  of  defendant,  by  the  testimony  of  Miss 
OLiey,  who  was  the  daughter,  that  she  went  to  the  bank  to  get  a  power 
of  a^itomey  to  her,  for  her  iather  to  sign,  that  she  obtained  this  from 
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the  attorney  of  the  bank,  and  that  Warner  gave  her  the  two  notes  of 
$750,  pointing  out  how  they  were  to  be  sign^,  saying  "  take  them  home 
to  your  father,  and  tell  your  father  to  sign  there,  and  your  mother  there." 
She  knew  that  the  two  notes  were  to  take  up  the  $1,500  as  she  stated, 
because  she  was  so  told  by  her  mother.  The  conversation  which  took 
place  at  the  time  of  siting  the  notes  was  admitted  under  objection  of 
plaintiff,  and  was  testified  to  by  Mrs.  and  Miss  Olney,  substantially  to 
the  effect  that  the  daughter  repeal  ted  what  Warner  had  said  ;  that  Mr. 
Olney  said,  *'  I  do  not  see  why  your  mother's  name  should  be  on  there ; " 
he  sank  back  and  said,  "  I  guess  its  all  right."  The  power  of  attorney 
was  signed  by  Mr.  Olney,  after  which  the  daughter  signed  his  name  as 
it  now  appears  on  the  note ;  Mrs.  Olney  then  signed  the  note ;  that 
she  did  not  think  of  binding  herself  on  the  notes;  that  she  signed  them 
at  once  after  her  daughter  signed  them,  and  that  the  daughter  went 
right  back  with  the  notes ;  that  her  husband  was  very  sicK,  and  she 
thought  Mr.  Jackson  was  very  kind  not  to  worry  the  husband  abont 
the  note. 

Upon  this  testipfiony  we  do  not  perceive  that  there  is  any  evidence  of 
fraud  or  deceit  pmcticed  upon  the  defendant,  by  which  she  can  avoid 
the  promise  made  by  her  in  signing  these  notes.  No  person  was  present 
representing  the  plaintiff.  She  had  full  opportunity  to  consider  the 
act  she  was  about  to  do,  and  she  signed  the  very  paper  she  intended  to 
sign,  and  not  one  differing  therefrom,  or  substituted  therefor.  She 
knew  that  these  two  notes  of  $750  were  to  take  up  the  $1,500  note. 
Even  if  she  had  a  right  to  believe,  from  her  conversation  with  Jack- 
son, that  he  would  himself  take  up  the  $1,500  note,  when,  the  next 
day,  she  received  the  message  from  Warner,  she  was  informed  that  in 
order  that  the  note  should  be  taken  up,  she  must  herself  sign  the  two 
notes  which  were  to  be  used  for  that  purpose.  If  this  was  a  violation 
of  the  promise  that  Jackson  had  made,  there  was  still  no  fraud  or 
deception  on  his  part,  or  that  of  Warner  (if  it  be  assumed  that  Warner 
acted  as  his  agent),  and  that  the  plaintin  is  thus  responsible  for  his 
conduct,  by  which  she  was  betrayed  into  signing  an  instrument  she  did 
not  intend  to  siffu,  or  one  which  she  did  not  understand.  We  are 
thus  brought  to  tne  conclusion  that  there  was  no  sufficient  evidence  of 
fraud  to  warrant  a  verdict  for  the  defendant,  and  that  the  contt  should 
have  so  ruled. 

The  plaintiff  further  objected  and  claimed  that  the  evidence  of  the 
conversation  which  took  place  at  the  time  of  signing  the  note  was  not 
admissible.  As  the  case  may  be  tried  again  it  is  proper  to  say  that,  so 
far  as  thfs  forms  a  part  of  the  act  done  by  the  defendant,  as  for  instance, 
in  showing  that  she  signed,  in  consequence  of  the  message  brought  to 
her  from  Warner,  this  evidence  was  properly  admissible.  But  it  would 
not  be  competent  to  use  the  declaration,  then  made  by  Mr.  Olney,  to 
contradict  the  evidence  of  Jackson,  that  Mrs.  Olney  was  to  sign  the 
notes.  This  declaration  in  no  way  qualified  the  act  done  by  the  wife 
in  signing  the  notes. 

Exceptions  sustained. 
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Smith  v.  Dickinson. 

October  24,  1885. 

Appeal— Pub.  Stat.,  Chap.  162,  §  50,  etc. 

It  is  contrary  to  the  analogies  of*  the  law  to  allow  an  appeal  for  the  sole  purpose 
of  enhancing  the  punishment. 

The  right  of  appeal  given  by  Pub.  Stat.,  chap.  162,  §  50,  is  confined  to  a  party 
aggrieved  by  the  judgment. 

.  A  creditor  filed  three  distinct  statutory  charges  of  fraud  against  defendant 
under  Pub.  Stat. ,  chap.  162.  He  was  found  guilty  upon  two  of  the  charges,  and 
not  guilty  upon  the  other.  The  creditor  appealed  from  the  finding  and  sentence. 
Held,  that  the  appeal  should  be  dispiissed ;  that  the  charges  under  the  statute 
were  not  so  far  separate  and  distinct  counts  that  conviction  upon  one  and  acquit- 
tal upon  another  authorized  separate  judgments  for  plaintiff  and  defendant  from 
which  either  party  could  appeal. 

Appeal  to  the  superior  court  from  three  charges  of  fraud,  filed  by 
the  appellant,  against  the  defendant,  pending  his  application  to  take  the 
oath  for  the  relief  of  poor  debtors.  The  magistrate,  before  whom  the 
charges  wore  filed,  having  found  the  defendant  guilty  upon  two  of 
the  charges,  and  not  guilty  upon  the  other  charge,  sentenced  the  de- 
fendant to  imprisonment  in  jail  for  the  term  of  two  months.  From 
this  finding  and  sentence  the  creditor  appealed  to  the  superior  court. 
At  the  hearing  in  the  superior  court,  the  court,  against  the  objection 
of  the  creditor,  ordered  the  charges  of  fraud  to  be  dismissed  and 
reported  the  case  for  the  consideration  of  this  court. 

Hamlin  cfe  Poffe,  for  appellant.     J.  G.  Hammondy  for  defendant. 

Holmes,  J.  There  is  no  doubt  that  a  strong  argument  may  be  made 
that  each  charge  filed,  as  provided  in  Pub.  Stat.,  chap.  162,  §  49,  stands 
Uke  a  separate  count;  that  conviction  upon  one  and  acquittal  upon 
another  are  like  separate  judgments  for  the  plaintiff  and  defendant 
respectively,  and  that  each  party  may  appeal  from  the  judgment  against 
him  by  virtue  of  section  50.  But,  if  this  view  was  correct,  it  would 
seem  to  follow  that,  as  the  appeal  is  from  a  judgment  —  §  5u.  See 
chap.  155,  §  28  —  the  appeal,  in  such  a  case,  would  only  open  the  judg- 
ment appealed  from,  and  the  charges  found  in  favor  of  the  appellant 
could  not  be  retried.  Whereas  it  has  been  decided  that  an  appeal 
opens  the  case  for  trial  upon  all  the  charges  of  fraud.  Morse  v.  IJat/- 
ton,  125  Mass.  47. 

It  is  true,  in  looking  into  the  papers  in  that  case,  that  all  the  specifi- 
cations fell  under  the  second  charge  of  fraud,  named  in  Gen.  Stat.,  chap. 
124,  §  5 ;  Pub.  Stat.,  chap.  162,  §  17,  whereas  in  the  present  case  the 
charges  of  which  the  debtor  was  found  guilty  fell  under  the  second,  but 
that  of  which  he  was  acquitted  fell  under  the  fifth,  and  the  argument, 
perhaps,  is  somewhat  stronger,  in  treating  the  judgments  as  distinct, 
when  the  charges  are  distinguished  by  statute,  than  when  the  different 
specifications  only  support  the  same  statutory  charge. 

But  we  think  that  the  decision  in  Morse  v.  l)ayton  did  not  con- 
template any  such  nice  distinction,  and  we  see  no  satisfactory  reason 
for  it.  We  may  add  that  section  50  seems  to  contemplate  only  a  single 
judgment,  and  that  the  opposite  view  might  lead  to  two  sentences,  one 
by  the  magistrate  and  a  further  one  in  the  superior  court,  which  is  hardly 
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within  the  words  of  section  52.  If,  then,  we  are  to  take  it  that  there 
was  bat  one  judgment  in  the  present  case,  that  jadgment  was  in  favor 
of  the  creditor  and  he  was  not  aggrieved  by  it.  See  CorrmianweaM  v. 
Graves^  112  Mass.  282.  An  appeal  by  the  debtor  would  have  opened 
all  the  charges,  and  unless  the  debtor  appealed,  it  did  not  matter  to  the 
creditor  upon  which  of  the  alleged  frauds  the  judgment  was  based. 
The  sentence,  to  be  sure,  might  have  been  heavier  upon  a  conviction  of 
all  the  charges,  but  a  creditor  has  no  private  interest  in  the  sentence, 
although  it  is  incident  to  a  proceeding  in  his  private  interest.  Stock- 
well  V.  SiZUrwayy  100  Mass.  287,  294.  And  it  is  contrary  to  the  analo- 
gies of  the  law  to  allow  an  appeal  for  the  sole  purpose  of  enhancing  the 
punishment.  CommonweaUh  v.  Cummings^  3  Cush.  212  ;  Pub.  Stat, 
chap.  155,  §  58.  There  can  be  no  doubt  that  the  right  of  appeal,  given 
by  Pub.  Stat,  chap.  162,  §  50,  is  confined  to  "  a  party  aggneved  by  the 
judgment."     Chap.  155,  §  28. 

Creditor's  appeal  to  the  superior  court  dismissed. 


Sawteb  v.  Obr. 

October  24,  1885. 

Keootiablb  Instrument— Pbomissort  Notb — Conbidebation— Evidence — 
Corroboration. 

In  an  action  upon  a  note,  defendant  set  up  failure  of  consideration.  The 
defendant  testified  to  all  the  facts  constituting  the  alleged  breach,  and  then 
offered  to  corroborate  his  statement  bj  introduclafi^  in  evidence  a  document  signed 
by  the  plaintiff,  which  seemed  to  refer  to  the  note  m  suit.  The  trial  court  excluded 
it  on  the  ground  that  the  defendant  could  not  thus  fortify  his  own  evidence. 
Heid  error  ;  that  the  rule  which  precluded  witnesses  from  fortifying  their  testi- 
mony by  swearing  to  other  facts  merely  for  the  purpose  of  ma£ng  it  more 
probable  that  what  they  stated  upon  the  principal  point  was  true,  could  not  be 
pressed  so  far  as  to  exclude  a  document  which  might  afford  independent  evidenee 
of  the  principal  fact  alleged. 

Action  of  contract  to  recover  on  the  following  promissory  note : 

« $3,000.  .    ^  Trenton,  N.  T.,  Oct.  1, 1875. 

"  For  value  received,  I  promise  to  pay  C.  K.  Sawyer,  on  order,  Three 
Thousand  Dollars  ($3,000),  as  follows :  Two  years  from  date,  $1,000.00.  • 
Three  years  from  date,  $1,000.  Four  j^ears  from  date,  $1,000. 
Interest  at  .05  pr.  ct.  This  note  is  secured  in  thirty  (30)  shares  of  the 
N.  J.  Wire  Cloth  Co.  stock.  Par  value  One  Hundred  Dollars 
($100.00),  per  share. 

"Wm.Orb,Jb." 

At  the  trial  in  the  superior  court  the  defendant  testified,  in  ^^ 
own  behalf,  that  he  received  no  consideration  for  said  note  ;  that  the 
note,  together  with  $500,  was  given  upon  plaintiflPs  promise  to  deliver 
to  the  defendant  forty  shares  of  the  capital  stock  of  the  New  Jersev 
Wire  Cloth  Company,  and  that  the  plaintiff  was  to  retain  thirty  ^^.^^ 
shares  as  collateral  security  for  said  note.  The  plaintiff  then  testing 
that  the  following,  agreement  related  to  the  same  transaction  ^  ^^ 
note,  and  that  the  note  therein  mentioned  was  the  note  in  suit,  2SX^  ^ 
the  stock  mentioned  in  said  note  and  agreement  was  the  same. 
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"  Clinton,  Jtme  21, 1880. 
"  In  consideration  of  ($3,500.00)  three  thousand  five  hundred  dollars, 

Biid  me,  by  Wm.  Orr,  Jr.,  for  (40)  forty  shares  of  the  N.  J.  Wire  Cloth 
o.'s  stock,  pari  of  which  is  hela  in  note  secured  by  said  stock,  I  hereby 
promise  th^t  in  case  of  loss  of  said  stock,  either  by  fire  or  failure  of 
said  Co.  to  meets  its  liabilities,  I  will  make  no  claim  upon  any  other 
property  of  the  said  Wm.  Orr,  Jr.,  provided  the  said  shares  have  not  been 
disposed  of,  to  the  profit  and  advantage  of  the  said  Wm.  Orr,  Jr. 

"O.  K.  Sawteb. 
.    "  Edgar  T.  Sawyke." 

The  defendant  then  offered  said  agreement  in  evidence  ^  an  admis- 
sion on  the  part  of  plaintiff  of  the  actual  consideration  of  said  note.  The 
court,  however,  excluded  the  agreement  as  evidence,  and  the  defendant 
excepted. 

O.  G.  Stevens,  for  plaintiff.  J.  W.  Corcoran  and  E.  Parker j  for 
defendant 

Holmes,  J.  The  defendant  set  up  want  or  failure  of  consideration 
for  the  note  in  suit.  The  defendant  testified  that  the  note  and  $500 
was  given,  upon  the  plaintiff's  promise  to  deliver  him  forty  shares  of 
the  stock  of  the  New  Jersey  Wire  Cloth  Company.  This  the  plaintiff 
now  admits,  but  no  such  admission  was  made  at  the  trial.  The  defend- 
ant to  fortify  his  statement  offered  an  agreement,  signed  by  the  plaintiff, 
which  began  as  follows :  "  In  consideration  of  ($3,500.00)  three  thou- 
sand five  nundred  dollars,  paid  me  by  Wm.  Orr,  Jr.,  for  (40)  forty  shares 
of  the  N.  J.  Wire  Cloth  Oo.'s  stock,  part  of  which  is  held  in  note, 
secured  by  said  stock."  The  plaintiff's  signature  was  admitted  and, 
therefore,  if  the  document  referred  to  the  note  in  suit,  it  corroborated 
the  defendant's  statements  most  effectually.  It  is  true  that  the  only 
testimony  that  the  document  did  refer  to  this  note  came  from  the 
defendant,  who  had  already  testified  directly  to  what  the  consideration 
was. 

In  Delano  v.  Smith  Chokies,  138  Mass.  63,  it  was  said  that  parties 
who  have  testified  to  a  fact  in  issue,  directly  discernible  by  the  senses, 
are  not  entitled,  as  a  matter  of  right,  to  fortify  their  testimony  by 
swearing  to  other  facts,  merely  for  the  purpose  of  making  it  more 
probable  that  what  they  said  upon  the  principal  point  was  true,  when 
no  evidence  has  been  introduced  to  show  improbability.  But  this  rule 
cannot  be  pressed  so  far  as  to  exclude  a  document,  which  on  its  face 
suggests  the  probability,  that  it  refers  to  the  note  in  suit,  and  which,  if 
it  does  so,  affords  independent  evidence  of  the  principal  fact  alleged, 
merely  because  for  greater  security  the  defendant  adds  his  testimony, 
that  it  does  refer  to  the  note  in  fact,  as  it  seems  to. 

Exceptions  sustained. 
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Smith  v.  Langewald. 
October  24,  1885. 
Easembnt  —  Abandonment  —  Flow  age  —  Fences. 

While  a  mere  non-user  of  an  easement,  even  for  more  than  twenty  years,  will 
not  be  conclusive  evidence  of  abandonment,  such  non-user,  united  with  an  ad- 
verse use  of  the  servient  estate,  inconsistent  with  the  existence  of  tte  easement, 
will  extinguish  it. 

The  owner  of  a  servient  estate  subject  to  the  right  of  flowage  for  mill  purposes 
may  maintain  the  ordinary  farm  fences  upon  the  premises  at  such  times  as  the 
owner  of  the  easement  is  not  asserting  his  right  of  flowage. 

Action  of  trespass  for  entering  upon  the  plaintiflPs  close  in  Chicopee 
and  tearing  down  the  plaintiff's  fence.  The  case  was  tried  in  the  supe- 
rior court  by  the  court  without  a  jury.  The  plaintiff's  premises  consist 
of  a  pasture,  used  by  liiin  for  pasturage  purposes,  which  was  part  of  a 
farm  to  which  plaintiff  obtained  title  by  inheritance  from  his  father, 
Liitlier  Smith,  and  by  purchase  from  the  other  heirs  at  law  of  his 
father,  in  the  year  1858.  Luther  Smith  obtained  his  title  to  said  farm 
in  1837  by  a  deed  to  him  from  Sylvester  Taylor,  whose  title  to  the 
farm  was  obtained  in  1836  by  a  deed  from  Eleazer  Wright.  The 
defendant  obtained  his  title  to  land  adjacent  to  plaintiff's  pasture  in  1869, 
through  sundry  mesiie  con veyances from  Stephen  C.  Bemis,  who,  in  1828, 
by  a  deed  to  him  from  Eleazer  Wright,  obtained  title  to  the  land  now 
belonging  to  the  defendant,  adjoining  the  plaintiff's  pasture.  The  deed 
of  Eleazer  Wright  to  said  Stephen  C.  Bemis  contains  the  following 
provision :  *^Also  the  riglit  and  privilege  of  flowing  any  of  our  lands, 
which  have  heretofore,  at  any  time,  been  flowed,  by  reason  of  a  dam  hav- 
ing been  erected  across  the  above-mentioned  brook,  the  Willimansett, 
near  where  there  was  a  saw-mill  erected,  together  with  the  privilege  of 
erecting  or  repairing  and  keeping  up  a  dam,  and  of  raising  and  keeping 
the  water  to  the  height  aforesaid,  and  of  using  said  water  for  the  pur- 
pose of  propelling  any  kind  of  machinery  which  he,  the  said  grantee, 
may  erect  or  cause  to  be  erected  on  the  premises."  The  dam,  to  which 
the  aforesaid  provision  of  the  deed  of  said  Eleazer  Wright  to  the  said 
Stephen  C.  Bemis  related,  was  used  for  the  purpose  of  propelling 
machinery  until  1872,  and  the  flowage,  caused  thereby,  extended  to  the 
distance  of  sixty  rods  above  said  dam,  and  to  forty  rods  above  the  south- 
westerly boundary  of  plaintiff's  said  pastuye.  Said  dam  in  1872  was 
carried  away,  and  in  1882  partially  rebuilt,  but  not  so  as  to  cause  flow- 
'  age  of  any  part  of  the  plaintiff's  pasture.  The  fence,  the  removal  of 
wliich  was  the  wrongful  act  alleged  in  plaintiff's  declaration,  had  beep 
maintained  along  the  southerly  and  south-westerly  boundaries  of  his 
said  pasture,  and  to  Willimansett  brook,  since  1872.  Said  fence  con- 
sistecl  in  part  of  a  post  and  three-rail  fencoj  and  in  part  of  a  stake- 
withe  and  two-rail  lence,  and  of  the  former,  in  1884,  the  defendant 
removed  about  five  rods  in  length,  and  of  the  latter  about  fifteen  rods 
in  length.  All  of  said  fence  thus  removed  was  on  land  which,  prior  to 
1872,  was  flowed  by  means  of  said  dam.  In  1848,  when  defendant's 
premises  were  owned  by  Willis  Phelps,  the  dam  thei'eon  was  carried 
away,  but  immediately  afterward  said  Phelps  rebuilt  said  dam  to  a 
greater  height  than  tliat  of  the  previous  dam,  and  there  was  evidence 
at  the  trial  tending  to  prove  that,  subsequently  to  the  rebuilding  of  the 
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dam  by  said  PhelpSy  he  paid  the  plaintiflE's  father  on  four  consecutive 
years  tor  flowage  of  two  acres  of  land,  now  within  plaintiff's  said  pas- 
ture, and  that  subsequently,  to-wit,  on  June  1,  1867,  payment  was 
made  by  G.  M.  Dimmock,  then  owning  defendant's  premises,  to  plain- 
tiff, of  the  sum  of  $21.87  for  four  years' nowage  of  plaintiff's  said  pasture. 

The  land  and  flowage,  to  which  said  payments  for  flowage  applied, 
were  not  so  definitely  and  specifically  in  evidence,  that  the  court  could 
find  the  location  and  limits  thereof.  The  court  found  that  the  fence 
of  plaintiff,  removed  by  defendant,  was  on  land  flowed  by  the  dam, 
existing  on  defendant's  premises  in  1828,  to  which  the  provisions  of 
the  deed  of  Eleaaer  Wright  to  Stephen  0.  Bemis  applied.  The  court, 
upon  the  facts  hereinbefore  stated,  ruled  that  defendant  had,  at  the  time 
of  removing  plaintiff's  fence,  a  right  of  flowage  over  the  land  upon  which 
said  removed  fence  stood,  but  that,  in  assertion  and  furtherance  of  said 
right  of  flowage,  defendant  could  not  lawfully  remove  said  fence,,  and 
thereupon  found  for  the  plaintiff,  assessed  datnages  in  the  sum  of  $5, 
and  ordered  judgment  for  the  plaintiff  in  that  sum.  The  defendant 
alleged  exceptions. 

W.  W,  McOUnch^  for  plaintiff.     R.  O.  Dwighty  for  defendant. 

Devens,  J.  It  is  the  contention  of  the  defendant,  that  if  he  had 
left  the  plaintiff's  fence  undisturbed,  its  position  would,  in  time,  have 
worked  the  destruction  of  the  easement  of  flowage,  which  he  had  over 
plaintiff's  land.  While  a  mere  non-user  of  an  easement,  even  for  more 
than  twenty  years,  will  not  be  conclusive  evidence  of  abandonment, 
such  non-user,  united  with  an  adverse  use  of  the  servient  estate,  incon- 
sistent with  the  existence  of  the  easement,  will  extinguish  it.  Jenni- 
son  Y,.Wal,kery  11  Gray,  423;  Owen  v.  Fields  102  Mass.  90;  Barnes 
V.  Lloydy  112  id.  224;  Chandler  v.  Jamaica  Pond  Aqueduct^  125  id.  544. 

The  owner  of  the  soil  over  which  the  defendant  claimed  an  ease- 
ment had  all  the  rights  and  benefits  of  ownership  consistent  there- 
with. He  was  entitled  to  the  herbage  growing  thereon,  and  could  use 
it  for  raising  crops  or  for  pasturing  his  cattle.  Perley  v.  Chandler^  6 
Mass.  454;  Aaams  v.  Emerson^  6  Pick.  57;  AtMns  v.  Bordman^  2 
Mete.  457.  To  construct  such  fences  as  would  restrain  cattle  pastured 
thereon,  or  exclude  cattle  straying  from  other  fields  therefrom,  if  of 
the  character  of  ordinary  farm  fences,  would  not,  certainly,  when  the 
owner  of  the  easement  was  making  no  use  thereof,  indicate  any  inten- 
tion to  use  the  land  in  any  way  inconsistent  with  the  easement.  They 
would  not  be  permanent  obstructions,  as  would  be  a  solid  wall,  pre- 
pared so  as  to  exclude  water  from  the  owner's  premises. 

The  defendant  urges  that,  if  the  plaintiff  had  erected  these  fences 
while  his  mill  was  in  operation,  and  while  he  was  asserting  his  right  of 
flowage,  there  could  be  no  dispute  as  to  his  right  to  remove  them. 
Wo  are  not  prepared  to  assent  to  this.  It  is  enough,  however,  for  tiie 
case  at  bar  to  say  that,  while  the  defendant  was  not  exercising  his 
right  of  flowage,  the  plaintiff  might  properly  maintain  the  ordinary 
farm  fences  required  for  the  protection  of  his  land,  and  the  defendant 
would  have  no  right  to  interfere  with  them.  Indeed,  the  very  failure 
to  flow  might  render  such  fences  necessary,  by  withdrawing  the  bar- 
rier afford^  by  the  water. 

Exceptions  overruled. 
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RUSSBLL  V.  TfLLOroON. 

October  24,  1886. 

Master  and  Servant  —  Negligence. 

Ad  employer  is  entitled  to  assume  that  his  emplojee  will  not  needlesslj  expoae 
himself  to  manifest  dangers  in  the  performance  of  his  duties  ;  and  if  the  servant 
has  not  sufficient  intelligence  to  do  so,  and  is  not  a  man  of  manifest  Imbecility, 
the  employer  is  not  responsible  for  the  consequences. 

Tort  by  an  employee  of  the  defendants  to  recover  for  in  lories  received, 
wbile  in  the  course  of  his  employment,  it  being  alleged  that  the  defeod- 
ants  neglected  to  give  the  plaintiff  proper  instruction^  how  to  perform 
the  labor  rec^juired  of  him,  and  to  ffive  mm  warnings  of  the  danger,  and 
to  provide  him  suitable  place  in  which  to  work,  and  suitable  appliances 
with  which  to  work.     At  the  trial  in  the  superior  court  the  presiding 

J'ustioe  ruled  upon  the  evidence  that  the  plaintiff  could  not  maintain 
lis  action,  and  ordered  a  verdict  for  the  defendants.     The  plaintiff 
alleged  exceptions. 

O.  M.  Steams^  for  plaintiff.  E.  M.  Wood^  for  defendant 
Holmes,  J.  The  plaintiff  seeks  to  recover  for  damages  to  his  person, 
caused  by  his  aprou  and  jacket  catching  on  a  revolving  shaft,  while  he 
was  standing  on  a  ladder  and  replacing^  a  board  upon  a  bell-box,  into 
which  the  shaft  ran  at  right  angles.  The  shaft  was  plainly  visible  and 
seen  by  the  plaintiff.  Ii  the  ladder  had  been  placcSd  on  the  opposite 
side  01  the  box,  there  would  have  been  no  damage.  The  plaintin  coujd 
have  moved  the  ladder.  But,  according  to  his  testimony,  it  was  stand- 
ing where  he  mounted  it,  at  the  time  when  he  was  ordered  by  the 
"  boss  "  to  go  up  and  nail  the  board  on,  and  the  plaintiff,  although  he 
had  worked  in  mills  for  a  lonff  time  and  was  acting  within  the  scope  of 
the  duties  which  he  had  undertaken,  did  not  know  any  better  way  to 
do  the  work  than  that  which  he  took.  The  court  below  directed  a 
verdict  for  the  defendant.  The  plaintiff  excepts,  and  contends  that  he 
was  sent  into  a  concealed  danger  without  due  warning  or  instruction. 
The  exceptions  must  be  overruled.  The  plaintiff  does  not  pretend  that 
he  was  ignorant  of  the  danger  of  a  revolving  shaft,  nor  that  the  order 
to  him  carried  any  prohibition  to  put  the  ladder  in  such  position  as  he 
might  deem  best,  nor  that  there  was  any  thing  in  the  form  of  it  to 
hurry  him,  or  disturb  his  judgment,  but  simply  that  he  had  not  suffi- 
cient intelligence — for  that  is  what  it  comes  to — to  see  that  he  was 
less  likely  to  come  in  contact  with  the  shaft  if  he  had  the  barrier  of  the 
bell-box  between  him  and  it,  or  taking  a  worse  place,  to  keep  away 
from  the  danger,  which  he  knew.  As  it  is  not  suggested  that  ne  was 
a  man  of  manifest  imbecility,  we  think  that  the  foreman  was  entitled  to 
assume  that  the  plaintiff  would  protect  himself  by  whatever  precautions 
were  necessary.  WUUams  v.  ChwrchiU^  137  Mass.  243;  Lea/ry  v. 
Boston  (&  Albany  Railroad  Co.j  Suffolk,  June  25,  1885,  1  East 
Rep'r,  423. 
Exceptions  overruled. 
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SUPREME  JUDICIAL   COURT  OF  MASSACHUSETTS. 


EioEL  V.  Egleston. 

October  24,  1885. 

Contract  —  Husband  and  Wife. 

Personal  contracts  between  husband  and  wife  are  absolutely  void,  and  the  fact 
that  the  wife  survives  the  husband  will  not  make  that  a  good  contract  which  was 
originally  a  nullity. 

Action  of  contract  by  the  administratrix  of  the  estate  of  Waitey  Ann 
Noble,  against  the  administrator,  de  bonis  non^  of  the  estate  of  Augus- 
tus Noble,  to  recover  $1,100  for  money  lent.  In  a  second  count  the 
plaintiff  sought  to  recover  the  same  amount,  as  money  had  and  received 
by  Augustus  Noble  to  the  use  of  Waitey  Ann  Noble.  Upon  the  read- 
ing of  the  papers  in  the  superior  court,  and  it  appearing  from  the  state- 
ments of  counsel  that  Augustus  Noble  and  Waitey  Ann  Noble  in  their 
life-time  were  husband  and  wife,  and  that  this  suit  was  brought  to 
recover  from  the  husband's  estate  the  above-named  sum  of  money,  which 
he  received  from  his  said  wife  a  few  months  before  his  death,  upon  a 
promise  to  return  it,  or  a  like  sum,  to  her  in  a  short  time,  the  court, 
without  hearing  any  evidence  in  the  case,  ruled  that  the  action  could 
not  be  maintained  either  on  the  count  for  money  loaned  or  on  the 
count  for  money  had  and  received,  and  rendered  judgment  for  .the 
defendant,  it  being  a  jury  waived  case.  The  plaintiff  alleged  excep- 
tions. 

A,  M,  Copela/nd^  for  plaintiff.     H.  Fuller^  for  defendant. 

Dkvfns,  J.  We  do  not  perceive  how,  consistently  with  well-settled 
principles,  the  plaintiff  in  this  case  can  recover.  Wnile  by  statute  the 
wife  may  make  contracts  in  the  same  manner  as  if  she  were  sole,  no 
authority  has  been  given  by  which  husband  and  wife  may  make  con- 
tracts each  with  the  other.  Stat.  1874,  chap.  188,  §  1:  Pub.  Stat, 
chap.  147,  §  2.  Their  le^ral  incapacity  thus  to  contract  remains  as  at 
common  law.  At  law  it  has  been  repeatedly  decided  in  this  Common- 
wealtli  that  a  promissory  note,  or  any  other  personal  contract  between 
the  husband  and  wife,  is  absolutely  void.  Ingham  v.  White^  4  Allen, 
412 ;  Fowle  v.  Torrey^  135  Mass.  87.  A  contract  for  payment  of 
money  by  the  husband  with  the  wife  is  a  nullity,  and  his  retention  of 
the  money  is  not  a  conversion.     Basaett  v.  Basaett^  112  Mass.  99. 

Even  when  the  wife  transferred  a  promissory  note  to  a  third  person, 
which  had  been  made  to  her  by  her  husband,  so  that  mere  disability  to 
sue,  ansing  out  of  the  marital  relation,  was  removed,  such  person  could 
not  maintain  the  action.     Ingham  v.  White^  ubi  supra. 

In  the  case  at  bar  the  fact  that  the  wife  survived  the  husband  would 
not  make  that  a  good  contract  which  was  originally  a  nullity.  Butler 
v.  Ives^  139  Mass.  202,  is  quite  distinguishable,  the  contract  there  con- 
sidered being  valid  at  its  inception.  The  plaintiff  contends  that  under 
his  declaration,  which  contained  two  counts,  one  for  £he  loan  of  money 
and  the  other  for  money  had  and  received,  the  latter  permitted  the 
Vol.  II.— 91 
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court  to  deal  with  the  transaction  on  equitable  principles,  and  that  the 
presiding  judge  erred  in  declining  to  receive  evidence  as"  to  the  trans- 
action. But  the  presiding  judge  did  not  decline  to  receive  evideuce. 
He  ruled  simply  upon  the  statement  of  counsel  that  the  husband 
received  the  money  sued  for  ''a  few  months  before  his  death  upon  his 
promise  to  return  it,  or  a  like  sum,  to  her  in  a  short  time."  The  plain- 
tiff did  not  express  any  wish  to  prove  any  case  under  his  second  count, 
except  as  it  might  be  sustained  by  proof  of  this  statement,  which  was 
applicable  to  each  count.  By  this,  no  evidence  was  shown  upon  which 
any  trust  could  have  been  raised  in  the  plaintiff's  favor,  if  a  trust  could 
properly  have  been  dealt  with  under  the  count  for  money  had  and 
received.  The  relation  which  they  had  established  with  each  other 
was  that  of  borrower  and  lender  simply,  and  the  contract  they  bad  thus 
assumed  to  make  was  a  nullity.     Fowler  v.  Torrey^  uhi  supra. 

It  has  indeed  been  held  that  where  one  renders  service  or  conveys 
property,  as  the  stipulated  consideration  of  a  contract,  within  the 
statute  of  frauds,  if  the  other  party  refuses  to  perform,  and  sets  up  the 
statute,  the  value  of  such  service  or  property  may  be  recovered.  Bacon 
V.  Parker^  1^7  Mass.  311.  In  that  case  the  parties  were  competent 
to  contract  with  each  other,  but  the  inference  that,  if  one  contract  was 
repudiated,  another  must  be  inferred,  could  not  arise  where  parties 
were  not  competent  to  make  any  contract. 

Exceptions  overruled. 

Bassett  v.  Pabsoks. 
October  26,  1885. 

Inburakcb  —  Life  Polict — Trustee  Process  —  Assignment. 

Defendant  had  a  policy  upon  his  Uf e  which  had  matured  and  was  parable  and 
which  contained  these  provisions  ;  "  do  insure  for  the  benefit  of  the  children  of" 
etc.,  the  defendant :  and  **  if  the  said  insured  shall  survive  untU  the  1st  day  of 
November,  1884,  the  said  sum  insured  shall  be  paid  to  him."  Plaintiff,  in  an  ac- 
tion against  defendant,  summoned  the  insurance  company  as  trustee.  After  the 
bringing  of  the  action  and  before  the  service  of  the  trustee  process,  defendant 
went  into  insolvency,  and  his  assignee  appeared  as  claimant  to  the  fund.  Defend- 
ant also  made  a  claim  to  the  fund  on  behalf  of  his  children  under  the  terms  of 
thepolicy  and  asked  to  have  the  trustee  discharged. 

Meld,  that  defendant's  right,  under  the  contract  of  Insurance,  to  have  the  sum 
80  paid  was  "  property  "  within  the  statute  from  the  moment  the  contract  wis 
made,  and  that  it  passed  to  his  assignee,  unless  held  by  him  in  trust  for  his  chil- 
dren, and  that  the  trustee  should  therefore  be  discharged. 

Action  of  contract  on  a  probate  bond  now  pending  in  supreme 
judicial  court  for  Hampshire  county.  By  special  precept  the  Conti- 
nental Life  Insurance  Company  of  Hartford  was  summoned  as  trustee. 
The  trustee's  answer  disclosed  funds  in  its  hands.  The  defendant 
Parsons  having  gone  into  insolvency,  an  assignee  was  chosen  and  the 
assignee  appear^  as  claimant.  Said  Parsons  also  appeared  as  claimant 
of  tne  fund,  as  trustee  for  his  children,  and  asked  to  have  the  trustee 
discharged.  The  court  ordered  the  trustee  discharged,  and  reported  the 
case  for  the  consideration  of  the  full  court. 

Hill  &  Wainwright,  for  plaintiff.  D,  IF.  Bond  and  J.  C.  Hamr 
mond^  for  claimants. 
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Holmes,  J.  This  action  was  brought  April  13,  1880.  A  special 
precept  of  attachment  was  issued  November  7, 1884,  and  the  Continental 
Life  insurance  Company  was  summoned  as  trustee.  At  both  dates 
there  was  a  policy  outstanding  on  the  life  of  the  defendant,  by  the  terms 
of  which  the  sum  insured  had  become  absolutely  payable  to  him  Novem- 
ber 1,  1884,  just  before  the  service  of  the  trustee  process.  After  the 
bringing  of  the  suit  and  before  the  service  of  the  tiustee  process,  the 
defendant  had  gone  into  insolvency  and  an  assignee  had  been  appointed, 
who  appears  as  claimant  of  the  fund.  The  defendant  also  makes  a 
claim  as  trustee  for  his  children,  on  the  around  of  the  langua^  of  the 
policy  (do  insure  for  the  benefit  of  the  cnildren  of  Charles  T.  parsons). 
On  these  facts  we  are  of  opinion  that  the  trustee  was  rightly  discharged. 
It  is  perfectly  plain  that  the  contract  with  the  defendant,  that  "  if  the 
s;iid  msured  {t,  e.  the  defendant)  shall  survive  until  the  first  day  of 
November,  1884,  that  the  said  sum  insured  shall  be  paid  to  him,"  passed 
to  the  assignee  by  the  assignment,  unless  it  was  held  by  the  defendant 
in  trust,  as  he  contends.  The  defendant's  right,  under  the  contract,  to 
have  the  sum  so  paid  was  "  property  "  within  Pub.  Stat.,  chap.  157, 
??  46,  from  the  moment  the  contract  was  made.  Pierce  v.  Charter  Oak 
Life  ln8.  Co,,  138  Mass.  151.  It  is  true  that  the  promise  was  to  pay 
in  a  certain  event  only.  But  the  event  was  beyond  the  control  of  the 
promisor,-  and  when,  by  contract,  a  party  puts  his  future  conduct,  as  to 

f)aying  or  not  paying,  out  of  his  own  power  and  in  that  of  another,  the 
atter  nas  a  present  right,  in  the  view  of  the  law,  although  his  enjoy- 
raent  may  depend  upon  events,  apart  from  human  will. 

It  is  objected  that  the  assignee  does  not  rest  his  claim  upon  the 
assignment.  The  claim  reads,  "  if  the  amount  due  was  at  the  time  of 
the  issuing  said  special  precept  of  attachment,  by  the  terms  of  said  policy, 
the  property  of  said  Charles  T.  Parsons,  and  liable  to  attachment  as  his 
<5state,  that  the  same  belongs  to  him,  the  said  Crafts^  as  assignee  afore- 
said, and  he,  therefore,  claims  the  same,"  etc.  Even  if  the  assignee 
assigns  a  wrong  reason  for  his  claim,  his  claim  is  absolute  and  the 
trustee's  answer  discloses  a  good  reason  for  it  (unless  the  children  are 
/entitled)  in  the  facts  which  have  been  mentioned.  But  we  do  not  read 
the  claim  as  setting  forth  any  ground  except  what  is  implied  by  the 
allegation  that  he  is  assignee.  The  referehce  to  the  liability  of  the  fund 
to  attachment  is  simply  for  the  purpose  of  admitting  by  implication 
that,  if  it  is  held  to  belong  to  the  children,  the  assignee  has  no  title. 
Trustee  discharged. 

Keith  v,  Nbw  Haven  and  Northampton  Co. 
October  26,  1885. 
Master  and  Servant  —  Railroad  Company  —  Neglioencb  —  Cars  Regeivbd 
from  Another  Road  —  Evidence. 

The  duty  of  a  railroad  company  toward  its  employees,  in  reference  to  cars  re- 
ceived from  another  company,  consists  in  making  proper  inspection  by  competent 
inspectors  under  proper  superintendence  and  instructions,  not  in  furnishing  a 
proper  instrumentality. 

Tne  appearance  and  conduct  of  a  witness  on  the  stand  may  properly  be  con- 
sidered by  the  jury  in  connection  with  other  evidence  in  forming  a  judgment  as 
to  his  competency  for  a  position  of  trust  to  which  he  was  assigned  by  the  defend- 
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Tort  to  recover  for  injuries  received  by  the  plaintiff,  November  28, 
1883,  while  in  the  employ  of  tho  defendant  corporation,  as  brakeman 
on  a  freight  train.  At  the  trial  in  the  superior  court,  there  was  evi- 
dence tending  to  show  that  the  plaintiff  was,  on  November  28,  1883,  a 
brakeman  on  a  freight  train  or  the  defendant,  which  train  left  North 
Adams  for  New  Haven  at  2:45  p.  m.,  and,  while  in  the  Hoosac  Tunnel, 
about  two  miles  from  North  Adams,  the  plaintiff,  while  in  the  hne  of 
his  duty  descending  from  the  top  of  a  box  car,  in  consequence  of  the 
hand-hold  at  the  top  of  the  ladder  giving  way,  fell  to  the  ground  and 
his  foot  was  crushed  by  the  wheel  of  the  car.  The  train  was  composed 
largely^of  cars  received  from  other  roads,  and  the  ciir  alleged  to  be 
de^ctive  was  not  a  car  of  the  defendant.  The  train  was  composed  of 
twenty-three  cars.  John  Sweeney  testified  that  he  was  the  foreman  of 
the  defendants'  car  shop  and  had  general  superintendence  of  car  inspec- 
tion and  car  repairs ;  that  he  furnished  the  inspector  at  North  Adams 
with  printed  instructions  before  the  time  of  the  accident;  that  one 
inspector  was  suflScient  for  the  business  at  North  Adams,  and  that  he 
considered  the  one  appointed  a  competent  and  suitable  man  for  the 
position  ;  that  he  had  instructed  him  to  refuse  all  defective  cars,  and 
nad,  in  conversation,  given  him  instructions  on  particular  cases  from 
time  to  time ;  tliat  the  rules  of  the  company  do  not  say  that  the  com- 
pany shall  refuse  cars ;  that  Mr.  Russell,  the  inspector,  comes  to  New 
Haven  once  in  two  or  three  months ;  that  the  witness  had  not  been  at 
North  Adams  but  a  few  times  since  Mr.  Russell  took  charge  there,  in 
Auffust,  1881. 

E.  J.  Russell  testified  that  he  was  the  car  inspector  in  the  employ  of 
the  defendant  company  at  North  Adams ;  had  been  so  for  a  few  years, 
and  for  fourteen  months  previous  had  been  employed  by  the  Bos- 
ton, Hoosac  Tunnel  and  Western  railroad,  in  the  same  place  and  in  the 
same  capacity,  and  for  seven  years  prior  thereto,  had  worked  for  the 
Boston  and  Albany  railroad  at  Pittsfield,  as  car-sealer,  switchman  and 
Sparc  car  inspector ;  that  one  man  was  suflScient  for  the  business  at 
North  Adams,  which  would  not  exceed  twenty  cars  to  be  inspected; 
that  he  was  hired  by  a  former  superintendent  and  continued  under  the 
present  one ;  that  he  considered  his  instructions  were  in  the  printed 
rules  and  ho  acted  under  them ;  that  he  received  instructions  from  Mr. 
Sweeney  what  to  accept  and  what  to  reject ;  that,  under  instructions 
from  Sweeney,  he  would  reject  all  cars  with  defective  ladders  ;  that  he 
never  accepted  cars  need  lug  repairs,  unless  it  were  a  trifling  repair  which 
was  made  by  defendant's  men;  that  he  heard  of  the  accident  that 
night ;  that  he  had  no  recollection  of  having  inspected  that  train  ;  that 
he  did  not  remember  of  having  seen  any  defective  ladders,  or  having 
inspected  any  particular  train  before  it  started  out. 

S.  B.  Opdyke,  Jr.,  testified  that  he  was  superintendent  of  defendant 
corporation ;  that  one  inspector  was  ample  for  the  business  at  North 
Adams ;  that  Russell  was  a  competent  inspector ;  that  the  printed  rules 
were  proper  instructions  to  inspectors ;  that  Mr.  Sweeney  had  imme- 
diate supervision  of  inspectoi'S,  and  the  witness,  general  supervision. 

The  defendant  asked  the  court  to  rule  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  defendant,  and  that  the  plaintiff  could 
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not  recover ;  that  there  was  no  evidence  that  Russell  the  inspector  was 
not  suitable  and  competent  for  his  position;  that  the  acts  of  the 
inspector  Russell  in  evidence  in  the  case  cannot  be  considered  as 
any  evidence  that  lie  was  incompetent  or  unsuitable  for  his  posi- 
tion. The  court  declined  so  to  rule,  but  did  instruct  the  jury, 
among  other  things,  that  it  was  for  them  to  say,  upon  the  evidence, 
whether  this  satisfies  them  that  he  had  not  sufficient  preparation  and 
experience  to  perform  the  duties  of  inspector,  at  the  time  in  question  ; 
that  the  man  himself  had  been  before  them  and  they  had  his  appear- 
ance and  conduct  upon  the  stan^  to  assist  in  determining  whether  or 
not  he  was  a  person  of  sufficient  intelligence  to  be  intrusted  with  such 
a  responsible  duty  and  of  suitable  qualifications ;  that  the  act  of  an 
inspector  is  not  in  any  way  evidence  of  his  incompetency,  unless  the 
act  itself  is  of  a  character  to  indicate  ignorance,  or  incapacity ;  that 
mere  neglect  did  not  show  incompetency;  that  to  show  that  the 
insppctor  was  negligent,  had  failed  to  do  his  work,  was  inattentive  to 
duty,  omitting  to  make  proper  inspection,  does  not  show  that  he  was 
not  a  competent  and  suitable  person.  The  jury  found  for  the  plaintiff, 
and  the  defendant  alleged  exceptions. 

jD.  W.  Bond  and  J  B.  O'Donndl,  for  plaintiff.  G.  M.  Steams, 
J,  G.  Hammond  and  H.  C,  Stevens,  for  defendant. 

Devens,  J.  The  instructions  to  the  jury  were  full  and  \vere  excepted 
to,  only  so  far  as  there  was  refusal  to  take  the  case  from  the  jury  upon 
the  ground  that  there  was  no  sufficient  evidence  of  any  want  of  com- 
petent and  sufficient  inspectors,  whom  the  defendants  were  bound  to 
])rovide,  or  of  proper  superintendence  and  instruction  of  them.  As  the 
car  by  a  defect,  in  which  the  injury  of  the  plaintiff  was  received,  came 
from  another  road,  the  duty  of  the  defendant  was  not  to  furnish  a 
proper  instrumentality,  but  to  make  proper  inspection,  and  this  duty 
was  performed  by  the  employment  of  sufficient,  competent  and  suit- 
able inspectors,  acting  under  proper  superintendence,  rules  and  instruc- 
tions. Mackin  v.  Boston  cfe  Albany  R,  R.,  135  Mass.  201.  The 
jury  were  permitted  to  consider  the  appearance  and  conduct  of  the 
inspector,  who  was  called  as  a  witness,  to  aid  them  in  determining 
whether  he  was  a  person  of  sufficient  intelligence,  and  of  suitable 
qualifications  to  be  intrusted  with  so  responsible  a  duty.  It  is  impos- 
sible for  us  to  say  that,  in  addition  to  the  other  evidence,  as  that  which 
tended  to  show  that  the  car  was  defective,  that  although  informed  of 
the  accident  the  same  night,  the  inspector  had  n<f  recollection  of  having 
inspected  the  train  or  having  seen  defective  ladders,  that  he  did  not 
remember  of  having  inspected  any  particular  train  before  it  started 
out,  his  appearance  and  conduct  in  the  presence  of  the  jury  might  not 
be  legally  sufficient  to  satisfy  them  that  he  was  an  incompetent  person. 
Commonwealth  v.  Emmons,  98  Mass.  6. 

The  fact  that  the  jury,  in  most  ctises  of  a  view,  acquire  a  certain 
amount  of  information,  which  they  may  properly  treat  as  evidence,  it 
was  held  in  TuUy  v.  Fitehburgh  R,  J?.,  134  Mass.  499-503,  permits 
no  in&uperable  obstacle  to  the  granting  of  a  new  trial,  on  the  ground 
that  tJie  verdict  was  against  the  weight  of  evidence.     The  case  at  bar 
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is  the  converse  of  the  one  cited.     It  may  well  have  been  that  the  jury 
did  acquire  a  knowledge  of  material  facts  as  to  the  intelligence  of  the 
inspector  by  his  examination  as  a  witness. 
Exceptions  overruled. 

Wilson  v.  New  IIampshirb  Fire  Ins.  Co. 

October  24,  1885. 

Insurance  —  Surrender  op  Fire  Policy  — Notice  —  Loss  before  DELnncRT  — 
Revocation  of  Agent's  Authority. 

A  contract  with  an  insurance  broker  to  procure  insurance  for  a  certain  amoont 
upon  property  in  some  good  company  is  completed  when  the  insurance  is  ob- 
tained to  the  satisfaction  of  the  insured,  and  the  a^ent  has  no  right  thereafter  to 
surrender  the  policy  or  make  further  insurance  in  behalf  of  the  insured  without 
his  consent.  The  only  way  in  which  a  company  can  cancel  a  policy  without  the 
consent  of  the  insurt»d  is  upon  ten  days'  notice  thereof  to  him. 

The  authority  of  an  ag^ent  to  make  a  contract  of  insurance  and  deliver  a  policy 
on  property  is  revoked  by  a  loss  of  the  pro|)erty  to  be  insured  before  such  con- 
tract and  delivery,  and  the  acceptance  thereafter  of  the  policy  will  not  bind  "the 
company. 

Action  of  contract  to  recover  upon  a  policy  of  fire  insurance.  The 
case  was  heard  in  the  superior  court  upon  agreed  facts  which  were  in 
substance  as  follows : 

On  or  about  the  12th  daj  of  April,  1883,  Homer  C.  Strong,  an 
attorney  at  lavv  and  an  insurance  broKer  at  Palmer,  in  accordance  with 
instructions  from  his  client  and  employer,  George  F.  Wilson,  of  said 
Palmer,  applied  to  S.  C.  Warriner,  who  was  an  insurance  agent  for 
many  companies  at  Springfield,  for  a  policy  of  insurance  to  the  amount 
of  $2,000  in  some  good  company,  on  the  frame  block  of  said  Wilson, 
then  in  process  of  erection,  situated  in  Thorndike  in  said  Palmer. 
Warriner  forthwith  delivered  to  said  Strong  a  policy,  countersigned  by 
Warriner  as  agent,  of  the  Union  Insurance  Company  of  Philadelphia, 
duly  executed  by  the  company,  insuring  said  Wilson  against  loss  by 
fire,  dated  April  13,  1883,  for  the  term  of  three  years,  for  a  premium 
of  $30,  and  for  the  amount  of  $2,000  on  a  frame  building  situate  on 
Commercial  street,  Thorndike,  Palmer,  Mass.,  and  on  materials  used  in 
building  8<ime  in  said  building  and  in  yard  near  same.  Other  insur- 
ance permitted,  and  Strong  forthwith  delivered  the  same  to  the  plaintiff, 
and  the  plaintiflE  accepted  said  policy,  and  Warriner  charged  the  pre- 
mium to  Strong,  and  credited  the  same  to  the  said  Union  Insurance 
Company,  Warriner  having:  an  open  account  with  Strong.  On  the  23d 
day  of  said  April,  1883,  WaiTiner  received  from  the  Union  Insurance 
Company  a  letter  dated  April  21,  canceling  said  policv.  Warriner  forth- 
with entered  the  risk  upon  the  policy  register  of  the  aefendant  company, 
and  wrote  a  policy  in  tlie  same  form  ana  date,  and  for  tlie  same  amount 
and  premium  as  tliL*  Union  policy,  in  said  defendant  company,  and  forth- 
with mailed  a  letter  to  the  defendant,  stating  what  he  had  done.  The 
printed  portions  of  both  of  said  policies  were  the  Massachusetts  standard 
lorm  as  required  by  chapter  119,  section  139,  of  the  Public  Statutes. 
Warriner,  in  his  dealings  with  the  companies  he  represented,  was  in  the 
habit  of  crediting  to  each  company  the  amount  of  premium  called  for  by 
each  policy  he  wrote  and  delivered.    He  afterward  rendered  his  account 
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monthly  to  tlie  various  companies,  and  paid  them  such  sums  as  were 
their  duo.  i\  t  the  time  when  he  wrote  said  policy  in  the  defendant 
company,  to-wit :  April  23,  1883,  he  credited  the  defendant  company 
with  the  amount  of  premium  required  thereby.  The  same  course  had 
been  pursued  with  the  Union  Company  when  the  policy  in  that  com- 

f)anv  was  issued.  At  the  time  of  the  lire,  hereinafter  mentioned,  the 
ast  monthly  account  had  not  been  rendered  to  either  company.  After 
the  fire  Warriner  made  no  change  in  liis  books,  and  each  company 
stood  credited  with  the  amount  of  the  premium  named  in  the  said 
policies  of  each.  The  defendant  company,  when  tliey  received  the 
amount,  in  the  monthly  account  of  said  Warriner,  returned  the  same 
to  him,  and  the  Union  Company  directed  Warriner  to  charge  it  back 
to  it.  No  entry  has  been  made  by  Warriner  on  his  books  of  the  can- 
cellation of  either  policy.  After  the  New  Hampshire  compaiiy  returned 
the  premium  to  Warriner,  he,  to-wit:  on  the  2l8t  day  of  February, 
1884,  credited  a  like  sum  to  Strong.  About  one  o'clock  on  the  morn- 
ing of  Saturday,  April  2fi,  said  building  was  destroyed  by  fire.  About 
seven  o'clock  on  the  same  morning,  W'arriner,  who  had  no  knowledge 
of  the  loss,  placed  in  the  post-office  at  Springfield  the  New  Hampshire 
policy,  directed  to  Strong,  at  Palmer,  which  policy  was  received  by 
Strong  about  nine  o'clock  on  the  same  morning,  accompanied  by  a 
letter  written  by  Warriner,  which  is  as  follows : 

"Agency  at  Springfield,  April  27,  1883. 
"  H.  C.  Strong,  Esq. 

^'Dear  Sir — The  Union  Ins.  Co.  decline  Wilson's  block,  and  I  have 
written  same  in  New  Hampshire,  and  they  have  accepted  same,  and 
wish  you  would  exchange  the  policies,  and  oblige 

''  Tours  respectfully, 

*'S.  C' Warriner." 

At  that  time  Warriner  acted  only  under  his  general  authority  as  the 
local  agent  of  defendant  in  the  usual  course  of  business  as  such.  War- 
riner had  transacted  considerable  insurance  business  for  Strong,  who 
obtained  risks  at  Palmer,  in  the  same  manner  as  this  was  obtained,  and 
had  authority  from  Strong  to  make  any  changes  of  insurance,  placed 
in  other  companies,  if  any  risks  so  placed  by  him  from  any  cause  were 
declined  or  became  inoperative.  The  said  letter  was  the^ first  commu- 
nication of  any  kind  which  Wilson  or  Strong  received  from  Warriner 
or  otherwise,  concerning  any  change  in  the  insurance.  On  the  26th  " 
day  of  said  April  defendant  wrote  and  mailed  a  letter  to  Warriner,  in 
reply  to  his  said  letter,  stating  that  he  had  written  said  policy  in  defend- 
ant company  as  aforesaid,  in  which  letter  of  the  defendant  it  declined 
to  accept  the  risk,  which  letter  was  received  by  Warriner  on  the  morn- 
ing of  the  said  28th  day  of  April,  after  he  had  mailed  the  New  Hamp- 
shire policy  to  Strong.  On  the  morning  of  said  28th  day  of  April 
Strong  sent  a  telegram  to  Warriner,  at  Springfield,  notifying  Warriner 
of  the  said  fire  and  of  the  loss,  after  the  receipt  of  said  New  Hampshire 
policy  by  Strong,  and  Warriner  received  tlie  said  telegram.  In  the 
afternoon  of  the  same  day,  Saturday,  April  28,  Warriner,  then  havinsr 
read  said  letter  from  the  delendant,  went  to  Strong's  ofrice  at  Pauuer, 
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and  Strong  asked  Warriner,  "  what  is  it  best  to  do  ? "  Warriner  replied, 
"  T  have  given  my  instructions  in  writing,"  referring  to  said  letter  dated 
April  27.  Both  Strong  and  Warriner  proceeded  forthwith  too:ether  to 
Thorndike,  in  Palmer,  and  near  the  site  of  8aid  building.  "Wilson,  at 
the  request  of  Strong,  and  in  the  presence  of  Warriner,  handed  the 
Union  policy  to  Strong  and  took  and  accepted  said  New  Harapshirc 
policy  in  exchange.  Soon  afterward,  on  the  same  day,  viz.,  on  said 
April  28,  Strong  and  Warriner  had  a  conversjition,  upon  the  request  of 
Warriner  that  Strong  should  give  Warriner  the  Union  poh'cy,  in  which 
conveisritioTi  Strong  said  in  effect  that  he.  Strong,  was  perfectly  willing 
to  give  up  tlie  Union  policy  if  the  New  Hampshire  policy  was  binding, 
but  that  he,  Strong,  did  not  wish  Mr.  Wilson  left  without  insurance  for 
$2,000  in  one  company  or  the  other  and,  finally,  Strong  handed  to 
Warriner  the  Union  policy,  with  the  understanding  expressed  in  words 
that  the  rights  of  the  assured  should  not  be  prejudiced  in  case  the  assured 
failed  to  hold  under  the  New  Ilampsliire  policy.  Warriner  Wiis  the 
duly  authorized  agent  of  both  of  said  insurance  companies,  with  full 
power  and  anthonty  to  hind  both  companies  in  the  making,  issuing  and 
delivering  of  policies  and  taking  of  risks.  On  the  evening  of  said 
Saturday,  April  28,  Warriner  wrote  letters  to  each  of  said  companies, 
containing  a  statement  of  facts  as  he  understood  them  to  be.  Proofs  of 
loss  were  duly  made  and  forwarded  by  said  Wilson  to  both  of  said 
companies,  and  said  proofs  of  loss  were  received  by  both  of  said  com- 

fanies.  Payment  of  the  loss  was  refused  by  both  of  said  companies, 
t  was  not  the  intention  of  Wilson,  or  of  Strong  acting  for  said  Wilson, 
to  place  the  said  insurance  of  $2,000  in  more  than  one  company,  and  no 
instructions  were  given  to  Warriner  to  place  the  said  insurance  in  any 
particular  company,  and  neither  Wilson  nor  Stron^^  knew  of  what 
Warriner  had  done  in  reference  to  the  defendant's  business  until  the  said 
28th  day  of  April,  after  the  suid  iire  had  occurred.  Upon  the  refusal 
of  both  of  said  companies  to  pay  the  loss,  Wilson  brought  suit  in  this 
court  against  both  tne  Union  Insurance  Company  and  the  defendant 
company,  which  suits  are  now  pending. 

Tne  superior  court  gave  judgment  pro  forma  for  the  defendant,  and 
plaintiff  appealed. 

G,  M,  Steams  and  H.  C.  Strong^  for  plaintiff.  Wiggin  db  Faunce^ 
for  defendant. 

W.  Allen,  J.  The  contnict  between  the  plaintiff  and  the  Union 
Insurance  Company  was  complete  on  the  13th  of  April.  Strong's 
authority  was  to  procure  insurance  to  » iio  amount  of  $2,000  in  some  ^ood 
company,  and  having  done  that,  to  the  acceptance  of  the  plaintiff,  his 
agency  was  accomplished,  and  he  had  no  authority  to  surrender  the 
policy,  or  to  make  further  insurance  in  behalf  of  the  plaintiff.  War- 
riner could  have  no  authority  to  act  for  the  plaintiff,  except  what 
Strong  was  authorized  to  give  him.  When  Warriner,  on  the  23d  of 
April,  received  instructions  from  the  Union  Company  to  cancel  the 
policy,  he  did  not  give  the  ten  days'  notice,  which  w^a^  the  only  way  in 
which  the  company  could  cancel  the  policy,  without  the  consent  of  the 
^  luintiff,  but  he  attempted  to  procure  the  surrender  of  the  policy  by 
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the  plaintiff  and  the  acceptance  of  a  policy  in  the  defendant's  com- 
pany in  the  place  of  it.  The  letter  of  April  27  was  a  proposal  to  the 
plaintiff,  which  neither  he  nor  Strong  had  authority  to  accept.  It  was 
tor  the  plaintiff  alone  to  say  whether  he  would  retain  the  policy  he 
held,  or  surrender  it  in  exchange  for  the  other.  There  was  no  accept- 
ance of  the  proposal  and  no  contract  between  the  plaintiff  and  tne 
defendant  company,  before  the  interview  between  Warriner  and  Strong 
and  the  plaintiff  on  the  2Sth  of  April.  Before  that  time,  the  author- 
ity of  Warriner  to  make  the  contract  and  deliver  the  policy  for  the 
defendant  had  been  revoked,  not  only  the  letter  of  April  26,  which 
had  before  then  been  received  by  him,  but  by  the  loss  of  the  property 
to  be  insured,  and  an  acceptance  of  the  defendant's  policy  bj  the 
plaintiff  would  not  bind  the  defendant.  Massasoit  Steam  Mills  v. 
Western  Assurcmce  Companvy  125  Mass.  110  ;  Stebbins  v.  Lancashire 
Insurance  Company^  60  K.  H.  65. 
Judgment  for  defendant. 

Johnson  v,  Paesons. 

October  24,  1885. 

Promissory  Note  —  Ikdorser  —  Waiver  of  Protest  —  Evidbnce. 

Defendant  was  sued  as  indorser  of  a  note.  Over  his  signature  was  written  the 
following  *•  I  hereby  waive  protest  of  note."  No  notice  of  demand  and  non-pay- 
ment was  given  defendant  and  the  note  was  not  protested.  Defendant  admitted 
the  indorsement,  but  claimed  the  words  written  over  his  signature  were  not  there 
at  the  time  of  indorsing.  Held,  that  the  admitted  signature  of  the  defendant 
as  it  appeared  upon  the  paper  was  prima  facie  evidence  both  of  his  indorsement 
and  waiver  of  protest ;  that  in  the  absence  of  evidence  that  a  protest  of  the  note 
was  necessary  to  hold  the  indorser  and  was  a  right  upon  which  ♦he  indorser  could 
insist  and,  therefore,  could  waive,  the  court  might  well  have  found  that  the 
word  "  protest "  as  used  by  the  defendant  meant  notice,  and  that  the  defendant 
had  waived  notice  of  demand  and  refusal. 

Action  of  contract  to  recover  of  the  defendant,  as  indorser  on  a 
promissory  note,  for  $2,020,  made  by  Israel  C.  Cornish,  of  New  York 
city,  as  principal,  dated  at  New  York,  February  14,  1884,  payable  in 
two  months  from  date. 

The  defendant  resided  in  Northampton,  Mass.,  at  the  time  said 
note  was  signed,  and  had  no  place  of  business  in  New  York. 

On  the  back  of  the  note  above  the  signature,  were  the  words  follow- 
ing: 

"  For  value  received,  pay  John  J.  Johnson,  or  order,  and  I  hereby 
waive  protest  of  within  note." 

At  the  trial  in  the  superior  court  by  the  court  without  a  jury,  the 
defendant  admitted  that  he  wrote  his  signature  on  the  back  of  the  note. 
The  plaintiflE  testifijed  as  to  the  purchase  of  the  note  by  him. 

No  evidence  was  offered  as  to  the  note,  or  indorsement  as  above 
written,  when  the  note  was  offered  in  evidence  by  the  plaintiff  and 
adiiiitted  against  the  objection  and  subject  to  defendant's  exception. 
But  during  the  trial  of  the  case,  to-wit,  in  the  rebuttal,  the  plaintiff 
offered  evidence  tending  to  show  that  the  words  "  I  hereby  waive  pro- 
tect of  within  note  "  were  written  by  Cornish,  the  maker  of  the  note, 
Vol.  II.— 93 
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and  before  the  defendant  indorsed  it.  There  was  evidence  tending  to^ 
show  that  demand  for  payment  was  made  upon  said  note  at  the  date  it 
was  due,  at  and  of  the  person  in  charge  of  the  office  of  said  Israel  C. 
Cornish,  in  Mills'  building,  in  New  1  ork  city,  and  that  said  note  wa& 
not  paid.  There  was  no  evidence,  and  it  was  not  claimed  that  the  de- 
fendant was  notified  of  said  demand  and  non-payment,  and  said  note 
was  not  protested. 

Tiie  def  en<j[ant  claimed  and  asked  the  court  to  rule  that,  inasmuch  as 
no  notice  of  demand  and  non-payment  of  said  note  was  given  to  said 
defendant,  the  plaintiff  could  not  recover. 

The  defendant  offered  evidence  tending  to  show  that,  at  the  time  he 
indorsed  said  note,  there  were  no  words  written  on  the  back  of  said 
note,  and  the  evidence  on  this  point  was  contlicting.  He  further  offered 
in  evidence  the  conversation  between  himself  and  said  Cornish,  at  the 
time  he  wrote  his  name  on  said  note,  as  tending  to  show  how  and  why 
he  recollected  that,  at  said  time,  there  were  no  words  written  above 
said  defendant's  signature.  The  plaintiff  objected  to  said  evidence  and 
the  court  excluded  the  same,  subject  to  the  defendant's  exception. 

Judgment  was  rendered  for  the  plaintiff  for  the  full  amount  of  said 
note.  The  defendant  alleged  exceptions  to  rulings  of  the  court,  to  the 
exclusion  of  evidence  and  admission  of  said  note  as  above  set  forth. 

c/.  G.  Hammond^  for  plaintiff.     D.  W,  Bond^  for  defendant. 

W.  Allen,  J.  1.  The  signature  of  the  defendant,  which  he  did  not 
deny  in  his  answer,  and  expressly  admitted  at  the  trial,  appeared  to  be 
an  indorsement  of  the  note  and  a  waiver  of  the  protest  and  was  prima 
facie  evidence  of  both. 

2.  In  the  absence  of  evidence  that  a  protest  of  the  note  was  neces- 
sary to  hold  the  indorser,  and  was  a  right  upon  which  the  indorser 
could  insist  and,  therefore,  could  waive,  the  court  might  well  have  found 
that  the  word  "  protest,"  as  used  by  the  defendant,  meant  notice  and 
that  the  defendant  had  waived  notice  of  demand  and  refusal.  See 
JBrannonv,  Huraell^  112  Mass.  70;  Coddington  v.  Davisy  1  Denio, 
16 ;  S.  C,  3  Comst.  186. 

3.  It  does  not  appear  that  any  thing  was  said  in  the  conversation  be- 
tween the  defendant  and  Cornish,  which  would  be  admissible  as  part 
of  the  res  gestm^  and  would  not  come  within  the  common-law  nile, 
which  excludes  declarations. 

Exceptions  overruled. 

iNHABriANTS  OF  SpBNOER  V.  iNHABirANTS  OF  LeIOESTER. 

October  24.  1885. 

Paupek  —  Settlement  —  Married  Woman. 

Pub.  Stat.,  chap.  83,  §  1,  cl.  4,  etc.,  providing  that  **  any  person  of  the  age 
of  twenty-one  years  having  an  estate  of  inheritance  or  freehold  in  any  place 
within  the  State  and  living  on  the  same  three  years  successively,  shall  thereby 
gain  a  settlement  in  such  place,"  does  not  apply  to  married  women. 

Contract  for  money  expended  by  the  plaintiff  for  the  relief  of  Mar- 
fi^aret  Edwards  and  her  minor  children,  whose  settlement  was  alleged  to 
be  in  the  defendant  town.     Margaret  was  the  widow  of  Adonis  A. 
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Edwards,  to  whom  she  was  la(v^ully  married,  April  28,  1877,  and  hj 
whom  she  had  the  children  above  mentioned.  Tlie  parents  of  the  saia 
Margaret,  at  the  time  of  her  marriage,  had  a  settlement  in  the  plaintiff 
town.  The  said  Adonis  was  twenty-one  years  old,  May  27,  1877,  and 
died  August  31,  1882.  He  acquired  no  settlement  after  he  became  of 
age.  He  was  the  son  of  John  S.  and  Sarah  E.  Edwards  by  lawful  mar- 
riage. The  said  John  S.  had  no  settlement  in  the  Commonwealth  at 
the  time  the  said  Adonis  became  twenty-one  years  of  age.  The  said 
Sarah  E.  had  a  derivative  settlement  from  her  parents  in  the  city  of 
Worcester  at  the  time  of  her  marriage  to  the  said  John  S.  in  1850,  and 
July  18,  1873,  she  occupied  with  him  a  farm  in  said  Leicester,  having  at 
that  time  purchased  and  taken  a  deed  of  the  same  in  her  own  name 
and  continued  said  oexjupation  and  ownership  up  to  the  time  the  said 
Adonis  became  of  age.  May  27,  1877.  The  (SRBe  was  submitted  to  the 
superior  court  upon  these  agreed  facts.  The  court  ordered  judgment 
to  be  entered  for  the  defenaauts,  and 'the  plaintiff  appealed. 

j?^.  P.  Ooulding  and  A .  W,  Cicrtis,  for  plaintiff.  H,  0,  Smithy  for 
defendants. 

Morton,  Ch.  J.  The  plaintiff  contends  that  Sarah  E.  Edwards,  a 
married  woman,  gained  a  settlement  in  Leicester,  she  having  bought  a 
farm  in  that  town  in  1873,  taking  the  deed  in  her  own  name  and  having 
occupied  it  with  her  husband  for  more  than  three  }*ear8.  The  statute 
upon  which  the  plaintiff  reh'es  provides  that  "  any  person  of  the  age  of 
twenty-one  years,  having  an  estate  of  inheriti4nce  or  freehold  in  any 
]>lace  within  thep State  and  living  on  the  same  three  years  successively, 
shall  thereby  gain  a  settlement  in  such  place."  Pub.  Stat.,  chap.  83, 
§  1,  cl.  4.  See  Stat.  1821,  chap.  94,  §  2;  Rev.  Stat,  chap.  45,  §  1,  cl. 
4;  Gen.  Stat.,  chap.  69,  §  1,  cl.  4;  Stat.   1878,  chap.  190,  §  1,  cl.  4. 

All  of  these  statutes  make  specific  provii*ions  for  determining  the 
settlement  of  married  women.  They  provide  that  a  married  woman  shall 
follow  and  have  the  settlement  of  her  husband,  if  he  had  any,  within 
the  State,  otherwise  she  shall  retain  her  own,  if  she  had  any,  at  the  time 
of  the  marriage,  provisions  which,  under  many  circumstances,  would  be 
inconsistent  with  her  obtaining  an  independent  settlement,  by  owning 
and  occupying  for  three  years  an  estate  of  inheritance.  There  is  no 
reason  to  suppose  that,  in  the  revision  of  1880,  the  legislature  intended 
to  change  the  existing  law  in  this  respect  to  these  provisions. 

In  Somermlle  ^..Moston^  120  Mass.  574,  it  was  held  that  the  statute 
of  1874,  providing  that  "  any  woman  of  the  age  of  twenty-one  years, 
who  resides  in  any  place  within  the  State  for  hve  years  together,  with- 
out receiving  relief  as  a  pauper,  shall  thereby  gain  a  settlement  irt  such 
])lace,"  did  not  apply  to  married  women.  If  we  follow  this  decision 
and  the  reasons  upon  which  it  is  based,  it  must  be  held  that  the  pro- 
vision we  are  considering  does  not  apply  to  married  women.  It  is  true 
that,  perhaps,  in  consequence  of  this  decision,  the  legislature  enacted, 
by  Stat.  1879,  chap.  242,  §  2,  that  the  clause  of  the  statute  of  1878, 
which  was  a  re-enactment  of  above-cited  clause  of  the  statute  of  1874, 
should  apply  to  married  women,  M^ho  have  not  a  settlement  derived  bv 
marriage.     But  the  statute  of  1879  does  not  apply  to  any  other  claubC 
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or  provision  of  the  settlement  acts.  In  the  codification  of  tlie  laws  in 
the  Public  Statutes,  the  same  limited  application  is  preeumed. 

The  court  can  go  no  farther  than  tlie  legislature  have  gone  by  clear 
provisions.  If  the  best  policy  requires  that  the  fourth  clause  should  be 
iippIicaUle  to  married  women,  this  must  be  effected  by  legislative  enact- 
ment and  not  by  judicial  construction.  We  are  of  opinion  that,  as  the 
statutes  now  stand,  the  fourth  clause  does  not  apply  to  married  women 
and,  therefore,  that  the  plaintiff  cannot  maintain  this  action. 

Judgment  for  the  defendant. 


LooMis  V.  Lewis. 

October  24,  1885. 

Attachment  —  Execution  —  Chattel  Mortgage. 

Personal  property  subject  to  a  mortgage  cannot  oe  tak^n  on  execution  against 
the  mortgagor,  except  in  a  suit  in  Which  it  has  been  attached  on  mesne  process. 

Where  levy  under  an  execution  was  made  subsequent  to  an  attachment,  and 
before  the  mortgage  was  paid,  heM  vaUd,  it  appearing  that  before  the  ten  days 
had  elapsed,  and  before  the  property  was  advertised  for  sale,  the  mortgage  had 
been  satisfied. 

Tort  against  a  deputy  sheriff  for  the  conversion  of  one  hundred  and 
twenty-five  cords  of  wood,  alleged  to  be  the  property  of  the  plaintiff, 
and  seized  and  sold  by  the  defendant  as  the  property  of  one  Atkins. 
The  defendant  souglit  to  justify,  and  claimed  that  he  sold  the  same  by 
virtue  of  an  execution  against  Atkins,  who  was  the  former  owner  of 
the  wouJ  in  question,  and  alleging  that  at  the  time  of  attachment  of 
same  upon  tlie  writ  in  suit,  upon  which  an  execution  issued  against 
Atkins,  Atkins  was  the  owner  theieof,  and  that  the  same  was  never 
conveyed  to  plaintiff,  and,  if  so,  said  conveyance  was  void  as  against 
Atkins'  creditors.  At  the  trial  at  tlie  superior  court  there  was  evidence 
tending  to  show  that  the  wood  in  question  was  sold  and  delivered  to 
plaintitf,  June  22,  1883;  that  at  the  time  of  the  alleged  sale  to 
plaintiff,  it  was  subject  to  a  mortgage  to  one  Bryant  for  $110 ;  that  the 
wood  in  question  was  attached  on  said  writ  against  Atkins,  August  7, 
1883,  and  said  Bryant,  mortgagee,  was  summoned  as  trustee  in  said 
writ ;  that  on  September  10,  1883,  the  court  at  which  said  writ  was 
returnable,  adjudged  said  mortgage  valid,  found  that  the  sum  of  $110 
was  due  thereon,  and  ordered  plaintiff  to  pay  said  sum  to  said  Bryant 
within  ten  days  from  that  date.  Execution  issued  on  said  writ  against 
said  Atkins  September  12,  1883,  and  was  placed  in  defendant's  nands 
for  service.  The  officer's  return  upon  said  execution  shows  that  he 
seized  said  wood  and  levied  said  execution  upon  the  same  September 
17,  1883,  and  posted  up  notices  of  seizure  and  sale  upon  the  same  day. 
The  defendant  testified  on  cross-examination  that  before  the  mort- 
gage was  paid  he  went  to  the  wood  and  seized  the  same  upon  said 
execution,  as  stated  in  his  return ;  that  in  about  five  minutes  thereafter 
he  sought  out  Bryant,  the  mortgagee,  and  paid  said  mortgagee  with 
money  furnished  him  for  tliat  jmrpose  by  plaintiff,  recoverea  in  said 
execution,  and  in  about  fifteen  minutes  thereafter  posted  the  notices 
referred  to  in  said  return  upon  said  execution. 
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It  also  appears,  by  said  retuni,  that  defendant  sold  said  wood  on 
September  29,  1883.  The  plaintiff  claimed  that  defendant  could  not 
seize  and  take  on  execution  said  wood  while  said  mortgage  remained 
unpaid,  and  asked  the  court  to  rule  that  if  the  jury  were  satisfied,  upon 
the  evidence,  that  defendant's  seizure  of  said  wood  upon  said  execution 
waS  before  said  mortgage  was  paid,  said  seizure  and  levy  in  execution 
was  void,  and  defendant  could  not  justify  a  sale  thereof  by  virtue  of 
his  doings  under  said  execution.  The  plaintiff  also  asked  the  court  to 
rule  that  mortgaged  personal  property  could  not  be  seized  and  taken 
on  execution.  All  which  rulings  the  court  refused  to  give,  but  ruled 
that  the  proceedings  with  the  execution  were  legal.  The  jury  returned 
a  verdict  for  the  defendant,  and  the  plaintiff  alleged  exceptions. 

JK  B.  Maynavd^  for  plaintiff.     A.  M.  Copeland^  for  defendant. 

W.  Allen,  J.  Mortgaged  personal  prdperty  was  sold  on  an  execution 
against  the  mortgagor.  The  plaintiff,  claiming  under  a  fraudulent  sale 
from  the  mortgagor,  stands  in  his  place,  and  the  question  is,  whether 
the  property  was  liable  to  be  taken  and  sold  on  the  execution  ?  Per- 
sonal property  subject  to  a  mortgage  cannot  be  taken  on  execution 
against  the  mortgagor,  except  in  a  suit  in  which  it  has  been  attached 
on  mesne  process.  Lyon  v.  Cobunx^  1  Gush.  278  ;  Leonard  v.  Haivy 
133  Mass.  455. 

Public  Statutes,  chap.  161,  §§  71-83,  provide  for  the  attachment  on 
mesne  process  of  such  property,  but  there  is  no  express  statutory 
authority  to  take  it  on  execution.  The  right  to  take  on  execution  is 
inferred  from  the  right  to  attach  on  mesne  process.  The  attachment 
is  for  the  purpose  of  holding  the  property  so  that  it  may  be  taken  on 
the  execution,  which  may  be  issued  in  the  suit —  Pub.  Stat.,  chap.  161, 
§§  38,  52  —  and  the  right  to  attach  implies  the  right  to  take  it  on  such 
execution,  while  the  attachment  subsists. 

Public  Statutes,  chap.  161,  §i^  79,  80,  provide  tliat  mortgaged  per- 
sonal property  of  a  debtor,  in  the  possession  of  the  mortgagor,  mav  be 
attached  in  the  same  manner  as  if  unincumbered,  upon  a  writ,  in  which 
the  mortgagee  is  summoned  as  trustee  of  the  mortgagor ;  if  the  mort- 
gage is  found  to  be  valid,  the  court  is  to  ascertain  the  amount  due  upon 
it,  and  direct  the  payment  of  it  within  such  time  as  it  may  order ;  "  and, 
if  the  attaching  creditor  does  not  pay,  or  tender  the  same,  within  the 
time  prescribed,  the  attachment  shall  be  void,  and  the  property  shall  be 
restored."  This  is  the  only  mode  provided  by  the  statute  for  avoiding 
or  dissolving  an  attachment  made  under  this  provision. 

In  this  case  there  was  a  valid  attachment  of  the  property;  and  the 
mortgagee  was  summoned  as  trustee,  he  appeared  and  asserted  the 
validity  of  the  mortgage,  and  it  was  adjudged  valid,  and  the  amount 
due  upon  it  was  ascertained,  and  the  attaching  creditor  ordered  to  pay 
it  to  the  mortgagee  within  ten  days,  and  he  paid  it  accordingly.  When 
the  defendant  took  the  property  there  was  a  valid  subsisting  attach- 
ment, which  was  indeed  liable  to  be  made  void  by  the  failure  of  the 
creditor  to  pay  the  mortgage  debt  within  the  ten  days,  but  before  the 
ten  days  had  elapsed,  and  before  the  property  was  advertised  for  sale 
on  the  execution,  that  failure  had  been  rendered  impossible  by  the  pay- 
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iiient  of  the  debt,  and  the  attachment  was  shown  to  be  indefeasible  by 
this  provision  of  the  statute.     Furber  v.  Dearborn^  107  MasB,  128; 
Jackson  v.  Colcordy  114  id.  60. 
Exceptions  overruled. 

Bea^  v.  French. 

October  24,  1885. 

Deed  —  Reservation  op  Easrscknt  —  Life  Estate  —  Inheritakce. 

It  is  a  settled  rule  that  in  a  deed  to  an  individual  the  word  •'  heirs"  is  neces- 
sary to  create  an  estate  of  inheritance  in  the  jpuntee  if  he  takes  to  his  own  uy 
and  not  in  trust. 

A  reservation  in  a  deed  by  a  grantor  reserving  an  easement  or  servitude  to  him- 
self ^o  pass  and  repass  over  the  land  conveyed,  but  without  any  words  of  inha- 
itance,  creates  only  a  life  estate  in  the  easement. 

Action  of  tort  for  trespass.  The  defendant  justified  under  a  right  of 
way  by  prescription  and  by  grant,  appurtenant  to  his  estate.  The 
defendant  claimed  title  under  one  Alpheus  Merrifiold,  who  on  Novem- 
ber 7,  1821,  being  then  the  owner  ot  a  tract  of  land,  containing  fonr- 
teen  or  fifteen  acres,  of  which  the  plaintitTs  premises  were  a  part, 
conveyed  the  latter  to  one  Elizabeth  Cobleigh,  her  heirs  and  assigns,  by 
a  warranty  deed,  containing  the  usual  covenants  and  also  the  followinj^ 
clause :  "  Reserving,  however,  to  myself  the  privilege  of  a  bridle  road 
in  front  of  tlie  house  and  not  to  be  at  afuy  expense  in  supporting  the 
fence  around  said  land.  Whenever  she,  the  said  Elizabeth  Cobleigh,  or 
her  heirs  or  assigns  aforesaid,  shall  neglect  or  refuse  to  support  said 
fence,  this  deed  to  be  void." 

The  granted  premises  were  bounded  on  two  sides  by  the  grantors 
other  land.  The  defendant  offered  evidence  in  the  superior  court  tend- 
ing to  show  that  there  was  no  other  reasonable  way  to  get  to  the  defend- 
ant's land  than  through  the  land  of  the  plaintiff  at  the  place  indicated 
as  a  "  bridle  road,"  and  that  said  Merrifield  and  those  claiming  under 
him  have  always  used  said  "bridle  road,"  in  connection  with  said 
remaining  land,  but  there  was  conflicting  evidence  on  these  points.  It 
appeared  by  the  evidence  that  Merrifield  died  in  January,  1853 ;  that  in 
1854,  the  plaintiff's  estate  had  passed  by  mesne  conveyances  from  said 
Elizabeth  Cobleigh  to  and  vested  in  one  Charles  M.  Deland,  in  which 
mesne  conveyances  no  reference  was  made  to  a  right  of  way,  and  on 
October  25  was  conveyed  by  A.  B.  Deland,  administrator  of  estate  of 
Charles  M.  Deland,  to  Patrick  Doolan,  his  heirs  and  assigns,  by  a  war- 
ranty deed,  containing  the  usual  covenants  and  also  the  following  clause: 
"  A  certain  tract  of  land  with  buildings  thereon,  situated  in  Worcester 
(New  Worcester),  containing  one-halt  acre,  known  as  the  Cobleigh 
place,  the  same  conveyed  by  Alpheus  Merrifield  to  Elizabetli  Cobleiglu 
and  subject  to  the  right  of  way  through  said  land,  as  defined  in  said 
deed,  to  said  Elizabeth  Cobleigh." 

The  presiding  judge  ruled  that  upon  the  evidence  the  defendant  had 
no  right  of  way  by  grant,  as  appurtenant  to  his  estate,  and  so  instrncted 
the  jury.  The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defend- 
ant alleged  exceptions. 
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J,  R.  Bancroft,  for  plaintiff,  if.  W.  Potter  and  ^F.  TT.  Blacloner, 
for  defendant. 

Morton,  Ch.  J.  Tlie  defendant  claims  a  right  of  way  over  the  plain- 
tiff^s  lot  under  the  deed  from  Merrifield  to  Cobleigh.  This  deed  con- 
tains the  following  clause :  "  Reserving,  however,  to  myself  the  privi- 
lege of  a  bridle  road  in  front  of  the  house.*'  The  question  in  the  case 
is  not  whether  the  easement  thus  created  was  appurtenant  to  the  land 
retained  by  the  grantor,  but  rather  what  was  its  duration.  Dennis  v. 
Wilson,  107  Mass.  691.  It  is  a  settled  rule  that  in  a  deed  to  an  indi- 
vidual the  word  ''heirs"  is  necessary  to  create  an  estate  of  inheritance  in 
the  grantee,  if  he  takes  to  his  own  use  and  not  in  trust.  Buffum  v. 
Hutchinson,  1  Allen,  58 ;  Sedgwick  v.  Laflin,  10  id.  430  ;  Curtis  v. 
Gardner,  13  Mete.  457  ;  Jamaica  Pond  Aqueduct  Corporation  v. 
Chandler,  9  Allen,  159  ;  Ashcroft  v.  Eastern  R.  R.,  126  Mass.  196. 
When  a  clause  in  a  deed  is  strictly  an  exception,  taking  out  of  the  grant 
some  portion  of  the  grantor's  former  estate,  the  part  excepted  would 
remain  in  the  grantor  as  of  his  former  title,  because  not  granted.  But 
when  the  effect  of  the  clause  is  to  create  some  right  or  easement,  not 
before  existing,  it  is,  properly  speaking,  a  reservation,  and  is  generally 
considered  as  operating  by  way  of  an  implied  grant.  In  the  case  at 
bar,  Merrifield,  while  he  was  the  owner  of  tlie  lots  now  held  by  the 
plaintiff,  and  the  defendant,  had  the  right  to  pass  and  repass  over  any 
part  of  his  estate,  but  no  right  of  way,  properly  speaking,  existed  over 
the  plaintiff's  lot.  This  easement,  or  servitude,  in  favor  of  the  lot, 
retamed  by  Merrifield,  was  a  new  interest  in  real  estate,  created  by 
the  reservation  and  its  acceptance  by  the  grantee  in  the  deed.  As  the 
reservation  contains  no  words  of  inheritance,  it  follows,  according  to 
the  authorities  cited  above,  that  Merrifield  had  only  a  life  estate  in  the 
casement,  and  that  the  ruling  of  the  superior  court  was  correct. 

Exceptions  overruled. 

Grogan  v.  Crrv  of  Worcester. 

October  24,  1885. 

Municipal  Corporation  —  Defective  Street  —  Notice  op  Injury. 

The  notice  required  to  be  given  to  a  city  by  a  party  claiming  damages  for 
injuries  received  from  a  defect  in  the  street  within  thirty  days  of  such  injury  — 
chap.  234,  Laws  of  1877  —  is  sufficient,  if  it  states  the  proximate  cause  of  the 
injury  complained  of.* 

Action  of  tort  to  recover  for  personal  injuries,  received  while  travel- 
ing on  a  way  in  the  defendant  city,  called  Lamartine  street,  which,  it  is 
alleged,  the  defendant  was  bound  to  keep  in  repair.  At  the  trial  in 
the  superior  court  the  plaintiff  offered  evidence  tending  to  prove  that 
on  December  17,  1881,  he  gave  the  defendant  a  written  notice,  of  which 
the  following  is  a  copy : 

"  Worcester,  December  17,  1881. 
*'T(9  th^  City  of  Worcester : 

"  You  are  hereby  notified  that  James  Grogan,  of  said  Worcester,  at  or 
about  six  hours  thirty  minutes  p.  m.,  or  the  21st  day  of  November,  A. 

♦See  Roberts  v.  Inhabitants  of  Douglas,  ante,  114. 
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D.  1S81,  was  traveling  on  foot  on  Lamartine  street,  in  said  Worcester, 
and  upon  tliat  part  of  said  street  next  easterly  of  the  stone  bridge  over 
the  sewer  or  canal ;  that  said  street,  at  that  place,  was  then  and  there 
out  of  repair  and  defective,  for  the  lack  of  a  suiScient  railing  upon  the 
northerly  side  of  said  street,  next  easterly  of  said  sewer.  Saia  sewer 
was  also  defective,  because  of  the  lack  of  sufficient  railing  at  said  point. 
The  ground  at  said  location  sloped  abruptly  for  several  feet,  making  it 
unsiife  and  dangerous  for  public  travel  and,  while  said  Grogan  was  tfien 
and  there  traveling,  by  reason  of  said  lack  of  railing  on  b-vA  street  and 
sewer  and  of  said  abruptness,  he  fell  down  the  bank  into  said  sewer  and 
was  greatly  injured.  Said  defect  might  have  been  remedied,  and  the 
injury  mijuhthave  been  prevented,  by  reasonable  care  and  diligence  on 
the  part  of  said  city.  Ana  that  action  is  to  bo  brought  against  said  citj  to 
recover  the  amount  of  the  damages  sustained  as  aforesaid,  and  this  notice 
is  given  within  thirty  days  of  the  time  of  said  accident,  in  accordance 
with  the  provisions  of  cliaoter  234  of  the  Laws  of  A.  D.  1877. 

"David  F.  O'Connell, 
for  and  in  behalf  of  James  Grogan." 

The  plaintifE  testified  that  on  the  evening  of  November  21, 1881,  he 
was  walking  on  the  northerly  side  of  Lamartine  street ;  that  it  was  dark 
and  he  couldn't  see  and  had  reached  a  point  five,  or  six  or  seven  feet, 
more  or  less,  from  the  end  of  the  bridge  over  the  canal  or  sewer,  when 
he  stepped  into  a  kind  of  drain,  which  ran  across  the  sidewalk,  made  of 
dirt  and  not  bricked,  diagonally,  and  stumbled  and  fell  headlong  over 
into  the  sewer,  not  being  able  to  get  control  of  himself  from  the  first 
stumbling  till  he  struck  on  the  bottom  of  the  sewer;  that  he  startfed, 
when  he  stumbled  on  the  double  quick  and  didn't  go  off  his  feet  till  he 
fell  into  the  eewer.  He  described  the  drain  or  gully  or  washout,  into 
which  he  stepped,  as  being  a  foot  deep  on  the  side  of  the  walk  toward 
the  middle  of  the  street  and  deeper  on  the  outside,  toward  the  sewer, 
and  as  descending  toward  the  sewer.  In  cross-examination  he  testified 
that  he  stepped  into  this  drain  or  gully  and  fell  and  that  was  the  cause 
of  the  accident.  Other  witnesses  testified  in  a  similar  manner  as  lO  the 
nature  of  the  defect.  It  appeared  that  there  was  no  railing  on  Laiuartiue 
street,  where  the  plaintiff  fell  over,  and  that  there  was  no  notice  that 
Lamartine  street  was  dangerous,  as  is  provided  in  Pub.  Stat.,  chap.  49, 
§  95,  and  that  there  was  no  railing  on  the  side  of  the  canal  or  sewer. 

The  defendant  asked  the  court  to  rule  that  the  notice  was  not  sufficient 

to  warrant  a  verdict  on  the  evidence.     The  court  declined  so  to  role. 

The  jury  found  for  the  plaintiff,  and  the  defendant  alleged  exceptions. 

JF.  A.  Gile  and  D.  F.  (yOonneU,  for  plaintiflfl     R  P.   Ooulding. 

for  defendant. 

lioLMES,  J.  The  defendant  argues  that  the  cause  of  the  injury  to 
the  plaintiff  was  the  drain  across  the  sidewalk ;  that  the  want  of  a 
fence  was  merely  an  aggravation  of  the  damage,  ensuing  npon  an 
already  accomplished  wrong,  and,  therefore,  that  the  notice  stating  the 
lack  01  raiUng  as  the  cause  was  bad. 

But  the  cause,  of  which  the  statute  I'equires  notice  to  be  given  to 
the  town,  is  that  one  anion^*tho  conditions,  of  the  defect  for  Which 
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the  town  is  answerable.  It  is  admitted  that  the  notice  was  good, 
unless  the  drain  was  a  defect.  It  would  be  a  sufficient  answer  to  the 
defendant's  argument,  therefore,  to  say  that  it  does  not  appear  with 
certainty  that  the  drain  was  a  defect,  for  which  the  town  was  responsi- 
ble, however  probable  it  may  be.  Furthermore,  it  does  not  appear 
that  the  plaintiff  would  have  been  hurt  if  he  had  fallen  into  the  sewer, 
and,  even  if  we  were  to  assume  that  the  drain  across  the  sidewalk  was 
a  defect,  as  well  as  a  necessary  condition  of  the  injury,  we  think  it 
would  be  interpreting  the  statute  with  too  great  stnctness  and  exces- 
sive refinement  to  sav  that  it  was  not  satisfied  by  statin^r  the  prox- 
imate cause  of  the  mjury  complained  of.  Stevens  v.  Boxfordy  10 
Allen,  25. 

Exceptions  overruled. 

WnrrNEY  v.  Gross. 

October  24,  1885. 

Nbgligence  —  Evidence  of  Sihilar  Acts  op  Carelessness. 

On  an  issae  as  to  defendants'  negligence  at  a  particular  time  in  producing  the 
act  complained  of,  it  is  not  competent  to  show  like  acts  of  carelessness  on  his 
part  at  other  times. 

In  an  action  for  injuries  alleged  to  have  been  caused  by  defendant  running 
into  plaintiff  'steam  on  the  highway,  plaintiff  offered  to  show  that  ''  loads  like  in 
character  to  this  one  were  habitually  and  continually  hauled  down  this  hill  by 
the  defendant nvith  this  horse,  and  driven  at  such  speed  that  the  horse  could  not 
control  the  load."  Held,  that  the  evidence  offered  was  not  competent ;  that 
evidence  of  the  negligence  of  the  defendant  at  other  times  in  overloading  the 
horse  or  in  driving  at  an  unreasonable  rate  of  speed  was  not  admissible.* 

Tort,  to  recover  damages  for  injuries  received  by  the  plaintiff,  in 
consequence  of  being  thrown  from  his  wagon  by  a  collision  with  the 
wagon  of  the  defendants,  which  was  driven  by  A.  P.  Gross,  one  of 
the  defendants.  Evidence  was  offered  by  the  plaintiff  at  the  trial  in 
the  superior  court,  which  was  excluded  by  the  court,  and  the  plaintiff 
alleged  exceptions. 

W.  S.  B.  Hopkins  and  H.  C,  Ha/rtwdl,  for  plaintiff.  T,  K  Ware, 
O.  A.  Torrey  and  C.  E,  Ware^  Jr.^  for  defendants. 

Morton,  Ch.  J.  The  plaintiff  claimed  that,  while  driving  in  his 
wagon  down  a  hill  in  a  highway  in  Ashburnham,  he  was  run  into  by  a 
horse  and  wagon  of  the  defendants,  driven  by  one  of  the  defendants, 

Sfoing  down  the  hill,  and  that  the  defendant  who  was  driving  was  care- 
ess,  because  his  team  was  so  over  loaded  that  the  horse  could  not  con- 
trol it,  and  because  he  was  driving  down  the  hill  at  an  unreasonable 
speed.  The  bill  of  exceptions  states  that  "  the  plaintiff,  for  the  purpose 
of  showing  the  character  and  habits  of  the  horse,  and  that  the  defendants 
knew  thereof  and  of  the  effect  of  driving  their  horse  and  wagon  down 
this  hill  with  loads  of  this  character,  offered  to  show,  by  persons  who 
had,  from  time  to  time,  before  the  occasion  in  question,  and  immediately 
anterior  thereto,  that  loads,  like  in  character  to  this  one,  were  habitu- 
ally and  continually  hauled  down  this  hill  by  the  defendants,  with  this 
horse,  and  driven  at  such  speed  that  the  horse  could  not  control  the  load, 
that  is  at  a  like  speed  to  that  on  the  occasion  in  question."     The  court 

•See  1  East.  Rep'r,  96. 
Vol.  II.— 98 
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excluded  this  evidence.  The  issue  being  whether  the  defendant  was 
negligent  at  one  time,  it  is  not  competent  to  put  in  evidence  of  like  acts 
or  carelessness  on  his  part  at  other  times.  Gahagan  v.  Boston  cfe 
Lowell  H.  R.  Co,y  1  Ailen,  187  ;  Mcujuire  v.  Middlesex  E,  E.  Co,^ 
115  Mass.  239. 

The  plaintiflE  contends  in  this  court  that  the  evidence  was  admissible 
as  tending  to  show  a  vice  or  habit  in  the  horse  and  was  competent  upon 
the  issue,  whether,  at  the  time  of  the  accident,  he  was  going  at  a  rapid 
rate  of  speed.  Neither  the  pleadings  nor  the  bill  of  exceptions  indicate 
that  the  plaintiff  relied  upon  anv  vice  or  habit  of  the  horse  as  contribut- 
ing to  the  injury.  The  offer  was  to  show  that  "loads like  in  character 
to  this  one  were  habitually  and  continually  hauled  down  this  hill  by  the 
defendant  with  this  horse,  and  driven  at  such  speed  that  the  horse  could 
not  control  the  load."  Fairly  interpreted  this  is  an  offer  to  prove  the 
careless  habit  of  the  driver  and  not  any  vice  or  habit  of  the  horse.  Evi- 
dence of  acts  of  negligence  of  the  defendants  or  their  driver  at  other 
times  either  in  overloading  the  horse,  or  in  drivinff  at  an  unreasonable 
rate  of  speed,  are  not  admissible  upon  either  issue  in  the  case. 

Exceptions  overruled. 

Commonwealth  v.  Haoan. 

October  34, 1885  # 

Excise  —  License —  Sale  op  Liquor  on  Sunday  —  "  Guest." 

The  word  **  guest,"  as  used  in  Pub.  Stat., chap.  100,  §  9,  cl.  2,  which  provides 
that  licensed  innholders  may  supply  liquor  on  Sunday  to  s^ests,  is  Umited  to 
persons  who  resort  to  the  house  for  food  and  lodging,  and  clearly  excludes  those 
who  resort  there  for  the  purpose  of  procuring  and  drinking  intoxicating  liquors. 

Indictment  charging  the  defendant  with  maintaining  a  common  nui- 
sance. At  the  trial  in  the  superior  court  it  appeared  in  evidence  that 
the  defendant  was  dul v  licensed  by  the  selectmen  of  the  town  of  Bridge- 
water,  in  the  county  of  Plymouth,  as  an  innholder,  and  also  had  licenses 
of  the  first  and  fourth  classes  under  chapter  100  of  the  Public  Statutes 
for  and  during  the  whole  time  covered  by  said  indictment ;  that  said 
licenses  were  duly  recorded  and  displayed  upon  the  licensed  premises, 
as  required  by  the  terms  of  the  licenses  and  the  provisions  of  law ;  that 
all  the  evidence  tending  to  show  that  sales  of  liquor  were  made  by  the 
defendant  also  tended  to  show  that  such  sales  were  made  upon  the 
premises  described  in  said  licenses.  There  was  evidence  tending  to 
show  a  sale,  or  sales,  of  liquor  by  the  defendant  on  said  premises  on 
the  Lord's  day,  and,  also,  evidence  tending  to  show  a  sale,  or  sales,  of 
liquor  to  a  minor  or  minors  on  said  premises,  but  not  by  the  defendant 
in  person.  The  defendant  introduced  evidence  tending  to  show  that 
the  sales,  testified  to  by  the  witnesses  for  the  Commonwealth,  were  not 
made.  Upon  cross-examination  the  defendant  testified  that  he  never 
sold  any  liquor  to  any  person  on  Sundav,  except  he  became  a  guest  of 
the  house ;  that  he  kept  a  table  spread  m  his  dining-room  with  eatable?, 
such  as  lamb's  tongue,  dried  beef  and  other  things,  and,  if  people  came 
there  from  Taunton  and  Brockton,  or  a  distance,  on  the  Lord's  day,  he 
would  not  permit  them  to  have  any  liquor  of  any  kind  until  they  had 
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first  eaten,  and  then  he  would  supply  them  with  liquor  at  the  table ; 
that  nobody  had  ever  got  any  liquor  there  on  the  Lord's  day,  except 
he  first  got  food.  Upon  this  evidence  it  was  claimed  by  the  Common- 
wealth that  sales  were  made  by  the  defendant  in  violation  of  the  second 
and  fourth  conditions  of  his  license,  being  the  second  and  fourth  clauses 
of  section  9  of  chapter  100  of  Public  Statutes.  The  defendant  requested 
the  court  to  instruct  the  jury  that,  "  if  the  jury  find  that  the  defendant 
upon  an  application  for  hquor  on  Sunday,  by  any  person,  first  compels 
such  person  to  apply  for  a  meal,  or  a  lunch,  or  to  have  such  meal  or 
lunch  before  any  liquor  is  furnished  him,  then  such  pei*son  becomes  a 
guest  of  the  house,  and  the  furnishing  of  such  liquor,  under  such  cir- 
cumstances, is  no  violation  of  the  conditions  of  his  license,  or  of  the 
law.  If  the  party  resorting  to  the  defendant's  inn  intended  only  to  pro- 
cure liquor,  but  was  compelled  by  the  defendant,  as  a  condition  prece- 
dent to  obtainitig  liquor,  to  first  obtain  from  the  defendant  a  meal,  or 
lunch,  or  food,  the  defendant  cannot  be  convicted."  The  court  de- 
clined to  give  these  instructions,  but  did  instruct  them  that,  if  they 
found  the  transaction  testified  to  by  the  defendant  was  a  mere  device 
or  contrivance  to  sell  liquor,  and  if  they  were  not  satisfied  that  the 
parties  who  purchased  liquor  there  on  the  Lord's  day  were  guests,  then 
the  defendant  is  guilty.  If  you  find  they  were  guests,  in  the  ordinary 
meaning  of  the  word,  then  the  defendant  is  not  liable.  The  jury  found 
the  defendant  guilty,  and  the  defendant  alleged  exceptions. 

JE  J,  Sherman,  attomey-generaly  for  Commonwealth.  H,  King- 
"man,  for  defendant. 

W.  Allen,  J.  The  only  exception  is  to  the  instructions  given  and  to 
the  refusal  to  give  instructions  asked  in  regard  to  what  would  show 
that  a  person  to  whom  intoxicating  liquor  was  sold  on  the  Lord's  day 
at  an  inn  was  a  guest  of  the  inn,  within  the  meaning  of  Public  Stat- 
utes, chap.  100,  §  9,  cl.  2,  which  provides  that  a  licensed  innholder 
"  may  supply  such  liquors  to  guests  who  have  resorted  to  his  house  for 
food  and  lodging." 

The  instructions  asked  by  the  defendant,  and  the  objections  urged 
by  him  to  the  instructions  given,  are  founded  on  the  supposed  general 
meaning  of  the  word  "  guest."  As  used  in  the  statute  the  word  is  de- 
fined by  the  statute  itself,  and  limited  to  persons  who  resort  to  the 
house  ioY  food  and  lodging,  and  clearly  excludes  those  who  resort  there 
for  the  purpose  of  procuring  and  drinking  intoxicating  liquors.  The 
rulings  and  instructions  were  correct. 

Exceptions  overruled. 

Attornet-Genebal  v.  Williams. 

November  34,  1885. 

Reservation  m  Bond  —  Obstruction  of  Passage-way  —  Bat  Window. 

Under  a  bond  given  for  a  deed  by  the  commonwealth  to  certain  parties  of 
reclaimed  land  in  the  city  of  Boston  —  see  1  Eastern  Reporter,  278  —  the  rights 
reserved  to  the  Commonwealth  to  maintain  a  passage- way  between  Dartmouth  and 
Exeter  streets  at  a  certain  width  are  not  confined  to  the  abutters  on  such  pas- 
sage-way, and  they  cannot,  by  release  in  which  they  all  join,  authorize  one  of  the 
abutters  to  obstruct  the  way  by  extending  a  bay  window  over  the  same. 
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Information,  at  the  relation  of  the  harbor  and  land  commiflsioners,  to 
restrain  the  defendant  from  erecting  or  maintaining,  on  certain  lots  of 
land  situate  at  the  corner  of  Boylston  and  Exeter  streets,  in  the  city  of 
Boston,  a  building  with  bay  windows  or  projections,  extending  into  or 
over  the  passage-way  laid  out  in  the  rear  of  said  lots,  between  Dart- 
mouth ana  Exeter  streets,  in  said  city,  in  alleged  violation  of  the  stipu- 
lations contained  in  bonds  for  a  deed,  given  hj  the  Commonwealth  to 
certain  parties,  which  bonds  were  assigned  to  the  defendant.  A 
decree  was  entered  in  the  case  for  the  plaintiff,  June  23,  1885.  1 
East  Rep'r,  278. 

A  hearing  was  thereupon  had  before  a  single  justice  and  a  final  decree 
wa3  entered  that  the  defendant  remove  witnin  thirty  days,  at  his  own 
expense,  the  bays  or  projections  over  the  passage-way,  and  that  the 
defendant  pay  the  costs  in  said  suit.  From  this  decree  the  defendant 
appealed.  Subsequently  the  defendant  presented  a  petition  to  the 
court  for  rehearing  and  setting  aside  tlie  decree,  setting  forth  as 
grounds  therefor  that  all  the  owners  of  land,  abutting  on  said  passage- 
way, have  consented  in  writing  to  the  maintenance  of  said  bay  windows ; 
that  the  defendant  ought  not  to  be  required  to  remove  said  windows, 
and  that  there  is  no  injury  or,  if  any,  only  an  uncertain  and  doubtful 
injury,  to  anv  person,  so  that  the  court,  in  accordance  with  the  rule 
and  practice  m  such  cases,  will  withhold  its  interposition. 

JB.  N.  Shepard^  for  attorney-general.     O,  S.  HaU^  for  defendant. 

Holmes,  J.  We  assume,  in  favor  of  the  defendant,  that  the  case 
now  stands,  for  the  purpose  of  the  present  decision,  as  if  all  the  abut- 
ters on  the  passage-way,  between  Dartmouth  and  Exeter  streets,  had 
executed  releases  in  such  form  as  to  preclude  themselves,  or  any  subse- 
quent purchasers  from  them,  from  making  any  complaint  hereafter  in 
respect  of  the  present  structures ;  but  we  are  of  the  opinion,  that  in 
view  of  the  form  of  the  stipulation  in  the  bond  of  the  Commonwealth 
to  Williams  and  the  statutes  in  force  when  that  bond  was  executed,  the 
rights  reserved  by  the  Commonwealth,  whether  reserved  for  the  bene- 
fit of  other  land,  including  that  owned  by  itself  or  of  the  public,  or 
both,  are  not  confined  to  the  abutters  who  have  released,  and  that  those 
abutters  co.uld  not  discontinue  the  passage-way  by  private  agreement 
among  themselves.  If  the  only  purpose  had  been  to  create  a  private 
way  for  the  use  of  the  adjoining  estates  between  Dartmouth  and 
Exeter  streets,  we  may  presume  that  an  easement  would  have  been 
reserved  and  granted  in  the  ordinary  form,  and  that  the  intervention  of 
the  Commonwealth  and  the  cumbrous  machinery  provided  by  statute 
for  setting  the  board  of  harbor  and  land  commissioners  in  motion 
would  not  have  been  thought  necessary.     Pub.  Stat,  chap.  19,  §  5. 

The  appeal  is  frivolous.  The  only  matters  in  the  decree  of  the  single 
pstice  not  covered  by  the  prescript  are  the  time  within  which  the  pro- 
jections are  to  be  removed  and  the  question  of  costs.  The  record 
certainly  discloses  no  reason  why  costs  should  not  be  given  against  the 
losing  party  according  to  the  usual  rule.  As  to  the  time  allowed,  the 
only  evidence  which  we  could  consider  would  be  that  on  which  the 
single  justice  acted,  and  that  evidence  is  not  reported.    It  cannot  have 
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been  supposed  that  we  could  say,  as  a  matter  of  law,  that  thirty  days 
was  not  ample  time  to  remove  bay  windows*    These  are  the  only 
points  before  the  court. 
Decree  accordingly. 


SUPREME  JUDICIAL  COURT  OF  NEW  HAMPSHIRE. 


OowLES  V.  Continental  Lifb  Insubanoe  Co. 

July  81,  1885. 

Insurance  —  "  Paid-up  "  Policy. 

A  reduced,  **  non-forfeiture,"  '*  paid-up  "  policy  of  life  insurance  heldy  upon  cer- 
tain stipulations,  not  to  be  forfeited  for  non-payment  of  interest. 

Assumpsitj  on  a  policy  of  life  insurance  dated  May  30,  1870.  Facts 
found  by  the  court.  By  the  terms  of  the  contract,  the  defendants  were 
to  receive  ten  annual  premiums,  each  consisting  of  a  note  for  $42.80 
and  a  certain  sum  of  money.  At  the  end  of  twelve  years,  or  the  pre- 
vious death  of  the  insurea,  the  defendants  were  to  pay  $1,000,  "de- 
ducting therefrom  all  indebtedness  to  the  said  company  on  account  of 
this  policy,  if  any  then  existing.  Provided^  always^  and  .  .  .  this 
policy  is  granted  by  the  said  company,  and  accepted  by  the  assured  upon 
the  following  express  conditions  and  agreements.  .  .  Third.  .  . 
that  if  the  assured  shall  jiot  pay  the  said  annual  premiums  on  or  before- 
noon  of  the  several  days  hereinbefore  mentioned  for  the  payment  of  the 
same,  and  the  interest  annually  in  advance  on  any  outstanding  premium 
notes  .  .  .  then,  in  every  such  case,  this  policy  shall  cease  and  de- 
termine, and  said  company  shall  not  be  liable  for  the  payment  of  the 
sum  insured,  or  any  part  thereof,  except  as  hereinafter  provided.  Fourth. 
That  if,  after  the  receipt  by  this  company  of  two  or  more  annual  pre- 
miums, default  shall  be  made  in  the  payment  of  any  subsequent  pre- 
mium when  due,  then,  notwithstanding  such  default,  this  company  will 
convert  this  policy  into  a  '  paid-up'  policy  for  as  many  tenth  parts  of 
the  sum  originally  insured  as  there  snail  have  been  complete  annual 
premiums  paid." 

Three  annual  premiums  were  paid  in  notes  and  money.  When  the 
fourth  was  due,  the  plaintiff  sent  tne  defendants  the  policy,  the  interest 
due  on  the  outstanding  premium  notes,  and  a  written  notice  and  quit- 
claim, in  a  form  prescribed  by  the  defendants,  requesting  a  reduction  of 
the  insurance  to  $300,  "  agreeing  to  pay  said  company  annually  in  ad- 
vance the  interest  on  all  outstanding  notes  given  in  part  payment  of 
annual  premiums."  The  policy  w^s  returned,  with  the  following  writ- 
ten upon  it,  and  signed  by  the  defendants'  secretary:  "This  policy 
having  lapsed  after  three  annual  payments,  is  hereby  recognized  as 
binding  upon  the  company  for  three-tenths  thereof,  or  $300,  subject  to 
the  terms  and.conditions  in  this  policy  and  in  the  quit-claim  to  the 
company."  No  interest  was  paid  after  1879,  and  the  question  is, 
whether  the  reduced  insurance  was  forfeited  by  the  non-payment  of 
intere{?t  <»n  the  tliree  premium  notes. 
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A.  Z.  MeUaws^  for  plaintiff.      W.  IL  Hackeit^  for  defendants. 

Doe,  Ch.  J.  A  signiticant  clause  of  the  contract  is  a  conspicuous  marg- 
inal advertisement  describing  the  writing  asa  "  non-forfeiture  endow- 
ment policy."  The  forfeiture  clause,  qualitied  by  the  provision  of  a  "paid- 
up  "  policy,  does  not  mean  that  the  reduced,  "  paid-up,"  '•  non-forfeit- 
ure" insurance  is  annually  forfeitable  for  non-payment.  The  strict 
construction  for  wliich  the  defendants  contend  would  leave  the  insured 
exposed  to  a  danger  from  which  the  reduction  and  conversion  of  the 
policy  would  be  generally  understood  to  relieve  him ;  and  it  is  not  to 
be  presumed  that  the  document  was  ingeniously  drawn  for  the  purpose 
of  iraudulently  obtaining  money  by  non-forfeiture  pretenses.  All  parts 
of  the  contract  taken  together  can  be  and  should  be  reasonably  and 
liberally  understood  as  designed  to  accomplish  the  scheme  of  non-for- 
feiture for  non-payment,  which  men  in  general  would  believe  the  policy 
invited  them  to  accept. 

The  original  contract  did  not  make  the  non-payment  forfeiture  clause 
applicable  to  the  promised  "  paid-up  ''  policy  into  which  the  original 
could  be  converted ;  and  the  conversion,  written  upon  the  original,  is 
reasonably  construable  as  a  performance  of  the  promise,  and  not  a  viola- 
tion of  it.  Forfeiture  for  non-payment  was  a  condition  to  which  the 
reduced  insurance  was  not  to  be  subject.  The  plaintiff's  agreement  (in 
the  quit-claim)  to  continue  the  annual  payment  of  interest  on  the  notes 
was,  like  each  of  the  notes,  a  mere  agreement  to  pay  money,  and  not  a 
contract  of  forfeiture.  An  intention  of  the  plaintiff  to  suffer,  and  of 
the  defendants  to  inflict,  so  severe  and  contradictory  a  penalty  as  a 
forfeiture  of  a  "non-forfeiture,''  *'  paid-up  "  policy,  for  a  failure  to  pay 
interest,  cannot  be  fairly  inferred  from  the  terms  of  a  contract  making 
non-forfeiture  for  non-payment  so  prominent  an  inducement,  and  pro- 
viding as  a  remedy  for  non-payment,  the  deduction  of  interest  and  all 
other  indebtedness  from  the  amount  of  insurance  payable  by  the  defend- 
ants.    The  plaintiff  is  entitled  to  judgment. 

Case  discnarged. 

Clabk,  J.,  did  not  sit ;  the  others  concurred. 


ROGEES  V,  KeNDRIOK. 
July  81,  1885. 
Verdict  —  Setting  Aside  —  Reception  of  Evidence. 

A  verdict  is  not  set  aside  for  the  admission  of  evidence  competent  for  some  par- 
pose,  and  not  shown  to  have  been  offered  or  used  for  a  purpose  for  which  it  was 
incompetent. 
Trial  —  Closing  Argument  —  Use  op  a  Chalk  —  New  Trial. 

The  use  of  a  thalk  in  the  plaintiff's  closing  argument  is  not  made  a  cause  for 
a  new  trial  by  the  fact  that  it  was  not  exhibited  before  the  close  of  the  defend- 
ant's argument.  The  justice  of  the  defendant's  having  an  opportunity  to  reply 
if  he  is  surprised  by  it,  is  a  question  of  fact  to  be  determined  at  the  trial. 

Treapaas  qu.  ol.  The  question  was  the  locality  of  a  boundary  Une  on 
the  west  side  of  the  plaintiff's  land,  and  the  east  side  of  the  defendant's. 
The  plaintiff  claimed  the  establishment  of  one  line  by  agreement,  a 
second  he  claimed  to  be  the  true  lino  ;  a  third  was  claimed  by  the  defend- 
ant. The  verdict  was  for  the  second.  The  plaintiff'  claimed  under 
Bogers,  who  bought  of  Cross,  now  deceased.  Subject  to  the  defendant's 
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exception,  the  plaintiff  testified  that  while  he,  as  agent  of  Rogers,  was 
negotiating  with  Cross  for  tlie  land  now  owned  by  the  plaintift*.  Cross 
went  with  Iiim  upon  the  land,  and  pointed  out  its  boundaries  as  claimed 
and  occupied  by  him ;  and,  subject  to  exception,  the  plaintiff  gave  the 
locality  of  the  line  pointed  out  by  Cross  on  tlie  west  side  of  his  land. 
Subject  to  exception,  the  plaintiff's  counsel,  in  the  closing  argument, 
was  allowed  to  use  as  a  chalk  a  diagram  then  for  the  first  time  exliibited. 

I^ike  c&  Parsons,  for  plaintiff.  Barnard  cfe  Barnard,  for  defendant. 

Doe,  Ch.  J.  The  evidence  of  Cross's  declarations  showed  his  assdht 
to  the  line  he  pointed  out,  and  with  evidence  of  the  assent  of  the 
owner  on  the  other  side,  would  tend  to  prove  an  agreed  line  which 
might  be  material,  although  it  is  neither  of  the  lines  claimed  by  these 
parties.  It  does  not  appear  that  the  evidence  was  offered  or  used  for 
the  pui'pose  of  determining  the  true  line  as  distinguished  from  an  agreed 
one,  or  for  any  purpose  for  which  it  was  not  competent,  or  that  it  was 
material  or  prejudicial.  The  use  of  the  chalk  in  argument  raises  no 
question  of  law.  The  propriety  of  the  objective  illustration,  and  the 
justice  of  the  defendant's  having  an  opportunity  to  reply,  if  he  was  sur- 
prised (the  plaintiff's  right  of  final  reply  being  maintained),  were  ques- 
tions of  fact  to  be  determined  at  the  trial. 

Judgment  on  the  verdict. 

Cabpenter,  J.,  did  not  sit ;  the  others  concurred. 


Dearborn  v.  Newhall. 
July  31,  1885. 

Verdict  —  RECOMMimNG  to  ConREcr  Mistake. 

Whether  a  verdict  has  or  has  not  been  recorded,  and  whether  the  jury  have  or 
have  not  separated,  the  case  may  be  recommitted  to  them  for  the  correction  of  a 
mistake  in  the  verdict. 

Whether  justice  requires  a  recommittal,  and  whether  injustice  results  from  it, 
are  questions  of  fact  to  be  determined  at  the  trial  term. 

Assumpsit  for  wood  bargained  and  sold.  The  defendant  bargained 
with  the  plaintiffs  for  the  wood  on  a  lot  in  Hampton,  at  $2  a  cord,  and 
after  removing  a  part  he  refused  to  take  the  rest,  claiming  that  the 
plaintiffs  had  induced  him  to  make  the  bargain  by  false  and  fraudulent 
representations.  In  this  action  the  plaintiffs  attached  the  wood  remain- 
ing on  the  lot  as  the  property  of  the  defendant,  and  caused  it  to  be 
sold  on  the  writ.  Two  days  after  a  verdict  had  been  returned  to  the 
plaintiffs,  one  of  the  jurors  by  whom  the  case  had  been  tried  informed 
tho  court  that  a  remark  made  by  the  clerk,  and  overheard  by  him,  had 
caused  him  to  think  the  jury  had  made  a  mistake ;  and  that  they  had 
treated  the  money  received  by  the  officer  from  the  sale  of  the  attached 
wood  as  a  payment  received  by  the  plaintiffs  from  the  defendant ;  and 
that  the  verdict  was  for  the  balance  due  the  plaintiffs  beyond  that 
amount.  The  court  caused  the  jurors  to  be  called  by  the  clerk,  stated 
to  them  what  one  of  them  had  said,  and  inquired  if  they  had  treated 
the  money  received  by  the  officer  as  a  payment  to  the  plantiffs.  Sev- 
eral juroirs  replied   in  the  affirmative.     The  court  then  instructed  the 
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jury  that  the  money  received  by  the  oflScer  was  not  a  payment  to  the 
plaintiffs,  and  should  not  be  deducted  as  a  payment,  but  was  security 
for  any  judgment  the  plaintiff  might  recover,  and  directed  them  to 
retire  and  correct  their  verdict,  if  it  was  erroneous  on  that  point ;  and 
a  second  verdict  was  returned  in  which  the  mistake  was  corrected.  The 
counsel  of  both  parties  left  town  when  the  case  was  first  submitted,  and 
had  not  returned  when  it  was  recommitted.  Judgment  was  ordered 
on  the  second  verdict,  and  the  defendant  excepted. 

^Marston  cfe  Eastman^  for  defendant.    Wigghi  cJ&  FiUler^  for  plaintiffs* 

Doe,  Ch.  J.  In  some  jurisdictions  a  recorded  verdict  cannot  be 
amended  by  the  jury  after  tlieir  separation  ;  but  in  this  State  different 
practice  prevails.  The  error  in  this  ease  could  be  corrected,  whether 
the  verdict  had  or  had  not  been  recorded,  and  whether  the  jury  had  or 
had  not  reported.  The  expiration  increased  the  danger  of  wrong 
being  done  by  their  amendment  of  the  verdict.  The  increased  danger 
raised  the  question  whether  justice  required  a  recommittal  of  the  case 
for  reconsideration,  and  when,  on  reconsideration,  the  verdict  was 
amended,  there  was  a  question  whether  justice  required  a  judgment  on 
the  amended  verdict.  Both  questions  were  matters  of  fact  to  be 
determined  at  the  trial  term.  jVirfis  v.  BigeloWy  44  N.  H.  376 ;  DcU- 
rymple  v,  WiUiamSy  63  N.  T.  361.  The  court  could  inquire  of  the 
jury  touching  their  verdict,  and  the  grounds  upon  which  they  pro- 
ceeded, for  the  purpose  of  ascertaining  whether  the  case  had  been 
properly  tried.  Walker  v.  Sawyer^  13  N.  H.  191,  196;  Smith  v. 
Powers^  15  id.  546,  503;  Johnscyii  v.  Ilaverhill^  35  id.  74,  87- 
The  inquiry  could  be  made  after  the  jury,  being  discharged  from  the 
case,  had  separated.  Clough  v.  Clough^  26  !tf.  H.  24.  The  reason 
for  making  the  inquiry  did  not  suspend  either  the  power  of  inquiry, 
or  the  power  of  recommitment.  For  an  immaterial  reason,  a  proj>er 
inquiry  was  made  ;  upon  proper  answers  the  ciise  was  properly  recom- 
mitted ;  and  by  the  correction  of  an  undoubted  and  natural  mistake, 
j ustice  was  legally  done.  The  recording  of  an  erroneous  verdict,  award  or 
judgment  does  not  necessarily  render  all  its  errors  incurable ;  and  the 
separation  of  jurors,  referees,  or  other  judges,  does  not  necessarily  dis- 
able them  to  undo  the  injustice  of  such  a  mistake  as  the  jury  fell  into 
in  this  case.  . 

Exception  overruled. 

Clabk,  J.,  did  not  sit ;  Blodgett,  J.,  dissented ;  the  others  concurred. 


Pabsons  v.  Hatch. 

July  31,  1885. 

Sale  —  Change  op  Possession  —  Knowledge  of  Creditor. 

A  sale  of  goods  is  not  rendered  void  by  the  want  of  a  change  of  possession  as 
against  a  creditor  who  has  knowled^  of  the  sale,  and  assents  and  becomes  a 
party  to  it  by  deriving  from  it  a  valuable  security. 

Trover,  for  machinery  and  other  property  attached  in  a  mill,  by  the 

ElaintifE,  a  deputy  sheriff,  as  the  property  of  Beck  and  Mitchell,  who 
ad  sold  it  to  the  defendants.     The  attaching  creditors,  who  are  the 
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plaintiffs  in  interest,  claim  there  was  not  a  sufficient  change  of  posses- 
sion.    A  verdict  was  ordered  for  the  defendants. 

Worcester  <&  Gafney,  for  plaintiffs.  K  A.  Hibbard  and  J.  H. 
HohbSj  for  defendant. 

Doe,  C.  J.  The  plaintiffs  in  interest  had  been  employed  by  the 
vendors  as  workmen  in  the  mill.  Having  knowledge  of  the  sale  and 
being  informed  by  the  vendees  that  they  took  possession  and  would 
run  the  mill,  they  continued  their  work  upon  the  faith  of  the  vendees' 
promise  to  be  responsible  for  future  wages,  and  to  pay  wages  pre- 
viously earned  if  there  should  be  a  profit.  They  had  the  benefit  of  all 
the  notice  any  change  of  possession  could  have  given,  and  were  scTfar 
parties  to  the  sale  as  to  have  no  cause  to  complain  of  any  want  of 
completeness  in  the  change  of  possession.  There  was  no  need  of  a 
more  thorough  change  to  inform  them  of  a  contract  of  which  they  had 
all  the  knowledge  tliey  could  desire,  and  to  which  they  assented  by 
deriving  from  it  a  valuable  security.  Coburn  v.  Pickering^  3  N.  H. 
415,  426. 

Judgment  on  the  verdict. 

Allen,  J.,  did  not  sit ;  the  others  concurred. 


Walker  v.  Walker. 
July  31,  1885. 

The  necessity  of  a  plenary  remedy  for  the  infringement  of  a  legal  right, 
accepted  as  a  general  rule  of  the  common  law,  authorizes  and  requires  the  inven- 
tion and  use  of  convenient  procedure  for  ascertaining  and  estahlishing  the  right, 
and  obtaining  the  remedy. 

A  real  action  lies  at  common  law  for  a  remainder  of  land  in  fee  expectant  on 
the  termination  of  a  life  estate,  and  such  an  action  is  a  plain,  adequate  and  com- 
plete remedy  for  the  remainderman  whose  title  is  disputed. 

Chapter  43,  Laws  of  1888,  does  not  authorize  a  bill  in  equity  to  establish  the 
title  tor  real  estate  in  a  case  in  which  where  there  is  a  plain,  adequate  and  com- 
plete remedy  at  law. 

In  equity.  Demurrer  to  a  bill  in  which  the  following  facts  are 
alleged :  March  25,  1 876,  the  plaintiff,  Nathan,  by  deed  conveyed  a 
farm  in  Durham  to  himself  for  life,  and  to  the  defendant,  John,  after 
the  death  of  Nathan ;  and  the  same  instrument  conveyed  to  John  all 
the  personal  property  of  which  the  grantor  should  die  possessed.  The 
deed  provided  that  it  should  be  void  if  John  should  neglect  suitably  to 
support  Nathan  on  the  farm,  and  this  condition  John  has  not  performed. 
Prayer  that  the  deed  be  declared  void,  and  for  general  relief. 

S,  M.  Wheeler y  for  defendant.     Dodge  <&  Caverly^  for  plaintiff. 

Doe,  C.  J.  The  necessity  of  a  plenarv  remedy  for  the  infringe- 
ment of  a  legal  right,  accepted  as  a  general  rule  of  the  common  law  — 
JEdes  V.  Boardman^  58  N.  H.  5S0,  590 — authorizes  the  use  of  convenient 
procedure  for  ascertaining  and  establishing  tlie  right  and  obtaining  the 
remedy.  Metcalf  v.  Gilmore,  59  N.  H.  417,  433-435 ;  Webster  v. 
Molly  60  id.  7 ;  Clough  v.  Fellows^  ante,  133,  134.  As  a  real  action 
is  necesssary  for  the  recovery  of  land  held  by  an  individual  title,  so  a 
life  estate  and  the  remainder  in  fee  may  require  one  real  action  for  the 
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former  and  another  for  the  latter.  Although  in  legal  quality,  the 
remainder  is  technically  called  less,  in  value  it  may  be  more,  than  the 
life  estate.  The  division  of  the  entire  title  into  two  parts  does  not 
destroy  the  private  right  of  resorting  to  the  law  for  an  unavoidable  and 
indisputable  settlement  of  the  disputed  title  of  cither  part,  nor 
suspend  the  public  duty  of  allowing  the  controversy  to  be  conveniently 
brought  into  court  for  a  prompt  adjudication,  which  being  spread  upon 
the  public  record,  will  conclusively  show,  without  extrinsic  and  con- 
trovertible evidence,  whether  the  plaintiff  or  the  defendant  is  the 
owner  of  the  property  described  and  claimed  in  the  declaration. 

When  the  fee-simple  of  a  tract  of  laud  is  claimed  by  A.  and  also  by 
B.,  a  real  action,  in  which  an  explicit  determination  of  their  conflicting 
claims  will  be  made  and  recorded,  is  the  right  of  each  party,  because, 
as  a  matter  of  common  law,  each  is  entitled  to  a  convenient  and  ade- 
quate form  of  procedure;  and,  as  a  matter  of  fact,  a  real  action  is  such 
a  form.  This  riorht  is  not  affected  by  a  possibility  or  a  certainty  that 
a  like  result  would  be  reached  in  trespass  or  some  other  personal  action. 
If  A.,  instead  of  bringing  a  pertinent  suit,  conveys  to  C.  a  life  estate 
of  apparently  brief  duration,  and  to  D.  the  remainder  worth  a  hun- 
dred times  as  much  as  the  short-lived  freehold,  and  each  grantee  brings 
a  real  action  against  13.,  there  is  no  more  common-law  authority  to 
deprive  the  more  valuable  and  enduring  estate  of  its  full  and  appropri- 
ate remedy  than  to  turn  the  claimant  of  the  freehold  out  of  court  with- 
out trial,  and  compel  him  to  resort  to  a  personal  action  that  may  be 
indecisive  and  inadequate.  For  the  freehold  a  personal  action  may  be 
less  inadequate  than  for  the  remainder.  B.,  by  taking  possession  of 
the  land,  or  going  upon  it,  may  give  C.  an  opportunity  to  assail  his 
right  of  possession  in  an  action  of  trespass  ;  but  if  B.,  having  purchased 
the  life  estate,  is  in  rightful  possession,  claiming  both  estates,  but  exer- 
cising only  the  right  oi  a  life  tenant,  or  if,  claiming  the  remainder  only, 
he  sustains  his  claim  by  no  act,  he  is  armed  with  a  formidable  objec- 
tion against  D.'s  maintaining  any  personal  action  that  has  yet  been 
invented.  The  vested  estate  of  the  remainderman,  conveyable  by  his 
deed,  and  applicable  on  execution  in  payment  of  his  debts,  but  incapa- 
ble of  being  adjudged  to  be  anybody  s  property  in  any  suit  brought  to 
ascertain  who  the  owner  is,  would  exhibit  a  serious  defect,  imposed  by 
a  misconception  of  the  necessity  and  convenience  which  are  the  com- 
mon law  01  procedure. 

In  an  action  of  some  form,  the  plaintiff  is  entitled  to  a  judgment 
settling  the  disputed  ownership  of  this  remainder.  If  his  neirs, 
devisees  or  grantees  may  obtain  such  a  judgment  in  a  writ  of  entry 
after  his  decease,  he  is  not  obliged  to  leave  them  a  contest  which  he 
for  various  cogent  reasons  may  wish  to  beorin  and  end.  By  his  death, 
or  by  any  delay,  important  evidence  may  be  lost.  He  may  be  unable 
to  carry  on  the  farm.  An  estate  in  it  for  his  life  ma}'  be  of  trifling 
value  and  insufficient  for  his  support,  and  he  may  be  prevented  by  the 
defendant's  apparent  title  from  making  a  disposition  of  the  remainder 
necessary  for  his  sustenance.  With  an  abundant  estate  he  may  be 
thrown  upon  the  public  charity  by  the  defendant's  recorded  deed  and 
false  claim.     The  plaintiff's  grantee  of  the  remainder  claimed  by  the 
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defendant  would  be  the  grantee  of  such  a  risk  of  litigation  as  prudent 
men  do  not  knowingly  purchase.  A  false  claim,  raising  a  cloud  over  the 
title  of  the  plaintiS's  farm  that  may  reduce  hhn  to  the  relief  of  the 
pauper  law,  is  a  violation  of  his  legal  right  and  a  wrong  that  is  remedi- 
less. The  question  is  not  whether  his  case  is  one  of  such  hardship  as 
to  require  a  real  action,  but  whether  in  any  case  of  extreme  necessity  a 
real  action  lies  for  a  remainder  of  land  in  fee  expectant  upon  a  life 
estate.  Necessity  and  convenience  create  forms  of  action  which  may 
be  employed  in  cases  in  which  they  are  appropriate  remedies. 

The  defendant  may  contend  that  he  performed  the  condition  of  the 
deed  as  long  as  he  was  permitted  by  the  plaintiff,  who  expelled  him 
from  the  farm  which  the  defendant  has  neither  occupied  nor  entered 
since  his  expulsion.  Ho  may  do  nothing  for  which  trespass  would  lie. 
His  fault  may  be  an  omission  to  support  the  plaintiff,  and  a  denial  of 
that  omission.  The  sole  question  may  be,  whether  a  certain  kind  of 
support  which  the  plaintiff  refused  to  receive  from  him  was  suitable ; 
and  the  circumstances  may  be  such  that  no  form  of  personal  action  hereto- 
fore introduced  would  insure  such  a  decision  of  that  question  as  would 
be  an  adjudication  of  the  Qontested  forfeiture  of  real  estate.  In  an  ac- 
tion of  trespass,  the  defendant  could  not  plead  soil  and  freehold ;  he 
does  not  claim  a  freehold  ;  and  his  plea  might  not  answer  the  plaintiff's 
purpose;  it  might  not  inevitably  result  in  a  judgment  expressly  and 
specifically  establishing  the  title  of  the  remainder.  Metcalf  v.  Gilmore^ 
ante,  174,  187,  189;  Pahner  v.  liusseU.iS  N.  II.  625;  Arnold  v. 
Ar^wld,  17  Pick.  4 ;  Button  v.  Woodmnn^  9  Cush.  255,  261 ;  Gilbert 
V.  Thompson^  id.  348;  Johnson  v.  Morse^  11  Allen,  540;  Morse 
V.  MarshaU,  97  Mass.  519,523;  ^Vhitey.  Chase,  128  id.  158,  159; 
Fayey.  Patch,  132  id.  105,  111;  StapleUm  v.  Dee,  id.  279,  281. 
The  defendant  may  think  it  for  his  interest  to  avoid  such  a  judgment 
in  the  plaintiff's  life-time,  and  may  be  comparatively  indifferent  to  a 
judgment,  or  several  judgments,  for  the  damage  the  plaintiff  can 
recover.  The  plaintiff  lias  no  assurance  that  in  trespass  the  title  would 
be  either  tried,  or  determined  without  trial,  or  that  if  it  were  tried  and 
determined  in  his  favor,  parol  evidence  would  not  be  necessary  to  show 
what  was  tried  and  what  was  adjudicated ;  and  a  judgment,  needing 
parol  evidence  to  prove  the  matter  in  issue  and  the  point  decided,  falls 
far  short  of  his  certain  and  adequate  remedy.  His  title,  established  by 
such  a  judgment,  might  not  be  a  desirable  investment.  It  might  be 
clouded,  doubtful  and  unsalable,  as  it  is  now  and  will  continue  to  be 
while  it  depends  upon  the  view  a  jury  or  other  tribunal  may  take  of 
such  evidence  as  can  be  found  on  the  question  whether  the  defendant 
has  suitably  supported  the  plaintiff.  Some  might  fear,  that,  on  the 
question  whether  the  forfeiture  was  put  in  issue  and  decided  in  an  ac- 
tion of  trespass,  the  opinion  of  the  tribunal  would  be  influenced  by  their 
view  of  the  merits  of  the  question  of  forfeiture.  Many  might  decline 
to  negotiate  for  a  judgment- title  requiring  parol  evidence  to  sustain  it 
against  the  defendant's  recorded  and  apparently  unclouded  proprietor- 
ship of  the  remainder.  A  satisfactory  remedy  for  the  owner  of  the  fee, 
the  life  estate  or  the  remainder  is  something  more  speedy,  less  harass- 
ing, and  less  expensive  than  a  suit  at  law,  and  a  subsequent  suit  in 
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chancery  for  the  removal  of  a  cloud  ;  aud  the  burden  of  proving  by  ex- 
trinsic evidence  that  his  title  was  settled  in  a  personal  action— Jf^ryon 
V.  Burr  J  58  N.  EL  470,  however  heavy  or  light  the  burden  might  be 
in  chancery  or  in  negotiations  with  purchasers,  would  be  an  unnec- 
essary inconvenience. 

"  Tlie  manner  of  allegation  in  our  courts  may  be  said  to  have  been 
first  methodically  formed  and  cultivated  as  a  science  in  the  reign  of 
Edward  I.  From  this  time,  the  judges  began  systematically  to  pre- 
scribe and  enforce  certain  rules  of  statement,  of  which  some  had  been 
established  at  periods  considerably  more  remote,  and  others  apparently 
were  then,  from  time  to  time,  first  introduced.  None  of  them  seem  to 
have  been  originally  of  legislative  enactment,  or  to  have  had  any  author- 
ity  except  usage  or  judicial  regulation."  Stephen  PI.  123.  '*  Till  the 
end  of  Edward  IV,  the  possession  was  not  recovered  in  an  e^ectiofia 
firmm^  but  only  damages.''  Hale  Hist  Com.  Law,  c.  8»  p.  201.  The 
action  of  ejectment  is  said  "  to  have  been  invented  in  the  reign  of  Edw. 
II,  or  in  the  early  part  of  that  of  Edw.  III."  "  In  favor  of  this  mode  of 
remedy,  the  courts  determined  that  the  plaintiff  was  entitled  not  only 
to  recover  the  damages  claimed  by  the  action,  but  should  also,  by  way 
of  collateral  and  additional  relief,  recover  possession  of  the  land  itselt 
.  .  .  In  consequence  of  the  establishment  of  this  doctrine,  which 
gave  an  ejectment  an  effect  similar  to  that  of  a  real  or  mixed  action, 
claimants  of  land  were  led  to  have  recourse  to  it  in  lieu  of  those  incon- 
venient remedies.  Regularly,  indeed,  none  could  resort  to  this  form 
of  suit  but  those  who  had  sustained  ouster  from  a  term  of  years,  such 
being  the  shape  of  the  complaint,  but  it  was  rendered  much  more 
extensive  in  its  application,  bv  the  invention  of  a  fictitious  system  of  pro- 
ceeding. .  .  .  This  fictitious  method,  being  favored  and  pro- 
tected by  the  courts,  passed  into  regular  practice ;  and  the  consequence 
is,  that  ejectment  has  long  been  the  usual  remedy  for  the  specific 
recovery  of  real  property."  Stephen  PI.  12,  13.  '*  In  ejectment,  the 
whole  method  of  proceeding  is  anomalous,  and  depends  on  fictions 
invented  and  upheld  by  the  courts  for  the  convenience  of  justice,  in 
order  to  escape  from  the  inconveniences  which  were  found  to  attend  the 
ancient  forms  of  real  and  mixed  actions."  Stephen  PI.  32.  By  less 
exercise  of  the  inventive  faculty,  a  judgment  for  land,  enforceable  by  a 
writ  of  possession,  could  be  rendered  in  trespass,  or  other  personal 
action  in  which  the  title  is  settled ;  and  the  construction  of  a  form  of 
real  action  is  no  more  difficult  than  the  invention  or  the  reconstructiwi 
of  the  personal  action  of  ejectment. 

The  assize  of  novel  disseizin  is  said  to  have  been  invented  by  Glaic- 
viL,  Ch.  J.,  under  Henry  II,  as  a  more  convenient  remedy  for  the 
recovery  of  lands  when  the  owner  had  been  recently  disseized.  The  dis- 
seizin bv  election,  used  in  this  assize,  was  a  mere  fictitious  suggestion, 
insertea  in  the  process  to  give  the  assize  jurisdiction  of  a  trespass,  by 
one  of  those  astute  contrivances  which  have  not  been  uncommon  in  the 
history  of  English  law.  As  a  remedy  for  the  recovery  of  a  freehold, 
this  assize  at  length  went  nearly  if  not  altogether  out  of  use,  and  wa;5 
succeeded  in  practice  by  the  writ  of  entry,  which  was  in  its  turn  8ii]>- 
planted  by  the  action  of  ejectmentj  in  which  no  freehold  waa  recovered. 
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Tappan  y.  Tappan,  36  N.  H.  98,  113,  114, 116, 116  ;  3  Bl.  Com.  184. 
The  religious  nouses  "had  the  honor  of  inventing  those  fictitious  adju- 
dications of  right  which  are  since  become  the  great  assurance  of  the 
kingdom,  under  the  name  of  common  recoveries."  2  Bl.  Com.  271. 
The  invention  of  the  action  of  replevin  is  ascribed  to  Glanvil.  Stephen 
PI.  (5th  Am.  ed.)  App.  ex. 

The  objection  to  the  invention  of  a  form  of  action  is  based  on  the 
idea  that  the  remedial  forms  of  the  common  law  come  from  some  other 
source  than  human  design  ;  or  that  courts,  continuously  charged  by  that 
law  with  the  duty  of  allowing  convenient  forms  of  remedy  to  be  used, 
are  empowered  by  the  same  law  to  permit  the  use  of  forms  capable  of 
prohibiting  the  performance  of  the  duty  by  themselves  and  their  suc- 
cessors ;  or  that  the  introduction  of  the  whole  existing  remedial  system 
of  the  common  law,  by  progressive  development  through  many  ages, 
recent  and  remote,  has  been  an  unlawful  usurpation  of  legislative  power 
by  judges  who  should  have  defeated  justice  by  permitting  no  common- 
law  procedure  whatever,  but  whose  illegal  precedents  are  law.  Until 
it  is  shown  whose  and  what  authorized  edict,  of  ancient  or  modern 
date,  annulled  the  common-law  principle  that  requires  the  invention  and 
use  of  common-law  procedure,  and  commands  common-law  courts  to 
allow  convenient  remedies,  the  duty  imposed  by  that  principle  cannot 
lawfully  be  left  unperformed.  The  test  of  the  legality  of  a  form  of 
action  or  other  pleading  is  not  the  time  of  its  invention,  but  its  utility 
as  a  method  of  vindicating  rights  entitled  to  the  best  forms  and  methods 
that  can  be  produced. 

The  plaintitf  has  a  plain,  adequate,  and  complete  remedy  in  a  real 
action,  and  in  which  there  must  be  a  decisive  record  of  a  manifestly  con- 
clusive decision  of  the  question  of  forfeiture ;  and  at  the  trial  term  he 
may  have  leave  to  amend  his  bill  by  filing  a  declaration  at  law.  In 
abundant  caution,  one  count  can  be  drawn  in  the  form  of  an  ordinary 
writ  of  entry.  A  judgment  upon  such  a  count  would  leave  the  life 
estate  open  to  no  contention.  A  plea  of  non-tenure  of  the  freehold 
might  raise  a  question  the  decision  of  which  is  not  now  called  for. 
Another  count,  not  alleging  a  disseizin  of  the  freehold,  may  be  in  a  plea 
of  land,  wherein  the  plaintiff  demands  of  the  defendant  a  tract  of  land 
lying  in,  etc.,  bounded,  etc. ;  whereupon  the  plaintiff  complains,  and 
says  that  within  twenty  years  last  past  he  was  seized  of  the  demanded 
premises  in  his  demesne  as  of  fee,  and  being  so  seized,  he  executed  and 
delivered  to  the  defendant  a  de^,  etc.  (stating  the  substance  of  the 
deed) ;  and  the  defendant  accepted  the  same,  and  undertook  to  perform 
the  condition  thereof,  but  has  failed  to  perform  said  condition,  whereby 
he  has  forfeited  the  estate  in  remainder  conveyed  to  him  by  said  deed, 
and  said  estate  has  revested  in  the  plaintiff.  But  the  defendant  still 
claims  said  estate.  Wherefore  the  plaintiff  prays  judgment  establish- 
ing said  forfeiture  and  his  title  m  fee-simple  absolute  against  the 
defendant,  and  a  writ  of  possession,  and  other  proofs  for  executing  said 
iudgment,  defending  his  rights,  and  giving  him  the  relief  to  which  he 
18  by  law  entitled. 

Another  count  may  be  in  a  plea  of  land,  wherein  the  plaintiff 
demands  against  the  defendant  a  certain  estate  of  a  remainaer  in  a 
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(described")  form ;  and  whereupon  the  plaintiff,  Nathan,  says :  March  26, 
1876,  Natnan,  owning  said  farm,  and  retaining  therein  an  estate  for  his 
own  life,  conveyed  the  remainder  to  John,  by  deed  dnly  recorded,  oa 
condition  that  John  suitably  support  Nathan  during  his  iffe.  John  has 
not  performed  the  condition  of  the  deed,  and  by  breaeh  of  the  condi- 
tion has  forfeited  said  estate  in  remainder,  but  still  claims  said  estate; 
and  his  claim  and  record  of  title  are  a  cloud  upon  Nathan's  title,  and 
prevent  his  making  either  an  absohite  or  a  conditional  sale  of  Uie  farm, 
or  of  a  remainder  therein,  or  making  thereof  any  convenient  dispomtioa 
upon  which  he  can  depend  for  the  necessaries  of  life,  and  for  the  sup. 
port  and  care  required  by  the  infirmities  of  his  old  age ;  whereby  he  is 
exposed  to  destitution,  and  disabled  to  secure  the  comfortable  mainte. 
nance  which  his  farm  would  enable  him  to  obtain  but  for  the  defendant's 
falso  and  wrongful  claim,  and  the  defendant's  title,  forfeited  in  fact 
for  breach  of  the  condition  subseauent,  but  apparently  valid  on  die 
record  of  deeds.  Wherefore  the  plaintiff  prays  that  his  deed  to  the 
defendant  be  adjudged  void  ;  tliat  the  forfeiture  of  the  remainder 
thereby  conveyed  be  established  by  a  judgment;  and  that  the  judgment 
be  enforced  by  a  writ  of  possession.  Another  count,  in  some  form  of 
a  personal  action,  can  seek  a  judgment  of  forfeiture  of  the  remainder 
of  the  pei'sonal  property.  However  defective  such  a  declaration  may 
be,  it  can  easily  be  made  sufficient, 

A  judgment  determining  the  title  of  the  remainder  will  be  conclusive 
without  service  of  any  process  for  its  enforcements.  Creighlon  v. 
Proctor,  12  Cush.  433,  437  ;  FarweU  v.  Rogers,  99  Mass.  33,  35.  It 
was  held,  sixty-nine  years  ago,  that  a  judgment  for  such  a  remaind^ 
can  be  executed  by  a  writ  of  possession  during  the  life  estate  of  a  third 
person.  Penniman  v.  HoUUj  13  Mass.  429, 432.  If  the  plaintiff  had 
Doth  estates  merged  in  a  fee  there  will  be  no  diflBculty,  practical  or 
theoretical,  in  the  service  of  a  writ  of  possession.  The  defendant  was 
to  live  on  the  farm  while  he  performed  the  condition  of  his  deed  — 
Wales  V.  Mdleriy  1  Gray,  512;  and  if  the  condition  is  broken  the 
plaintiff  may  need  a  process  of  ouster.  The  judgment,  and  any  neces- 
sary process  for  carrying  it  into  effect,  being  directed  to  the  ends  of 
justice,  cannot  bo  obstructed  by  imaginary  barriers  of  form.  Davis  v. 
Bradfardy  58  N.  H.  476,  480. 

"  Any  person  in  possession  of  real  property,  claiming  an  estate  of 
freehold  therein,  or  an  unexpired  term  of  not  less  than  ten  years,  may 
maintain  a  bill  in  equity  against  any  person  who  makes  a  claim  adverse 
to  his  estate  .  .  .  and  .  .  .  the  court  shall  determine  the 
whole  question  of  title."  Laws  of  1883,  chap.  43.  This  act  was 
intended  for  the  relief  of  persons  whose  possession  of  land  should  be 
held  to  be  an  obstacle  in  the  way  of  their  maintaining  actions  at  law 
for  the  establishment  of  their  disputed  titles  —  20  Am.  Law  R^.  561 
—  and  not  to  give  a  bill  in  equity  to  those  who  have  a  plain,  adequate 
and  complete  remedy  at  law.  It  is  an  application  of  the  general 
unwritten  rule,  affirmed  in  Gen.  Laws,  chap.  209,  §  1,  that  inadequacy 
of  redress  at  law  is  a  ground,  of  chancery  jurisdiction.  The  construe- 
tion  of  the  act  of  1883  is  controlled  by  the  presumption  that  the  legis- 
lature did  not  intend  to  authorize  a  chancery  suit  for  the  enforcement 
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of  a  forfeiture  and  the  divesting  of  an  estate  in  law  for  a  breach  of  con- 
dition subsequent  in  a  case  in  which  the  remedy  at  law  is  ample. 

Case  discharged. 

Blodgbtt,  J.,  did  not  sit  ;  Carpenter,  J.,  dissented  on  the  question 
of  introdVicing  a  new  form  of  action  ;  the  others  concurred. 


Hazbn  V,  Concord  Railroad. 
July  81,  1885. 
A  bjpothetical  case  may  be  discharged  without  a  decision. 

Case  for  injuries  to  the  plaintiffs  wife.  The  plaintiff  claims  to 
recover  for  a  loss  of  service  and  society,  caused  by  injuries  received  by 
her  through  the  negligence  of  the  defendants.  In  an  action  brought 
by  her  against  them  she  has  recovered  damages  for  her  injuries.  The 
parties  desired  the  opinion  of  the  court  on  the  question  whether  the 
plaintiff  can  recover  for  loss  of  her  service,  or  for  loss  of  her  society. 

Wadleiah  (&  WaMacey  for  plaintiff.  «/.  W,  Fdlowa  and  C.  II,  BurnSy 
for  defendants. 

Doe,  Ch.  J.  It  is  not  deemed  advisable  to  investigate  the  questions 
of  law  mooted  in  this  hypothetical  case.  The  plaintiff  and  his  wife 
may  have  so  exercised  their  equal  rights  as  to  give  neither  any  ground 
of  fact  for  a  claim  of  loss  of  either  service  or  society. 

Case  discharged. 

Siskin's  PErmoN. 

July  81,  1885. 

CBiMiNAii  Law— Dischargb  prom  Jail. 

Laws  1888,  chapter  96,  requiring  certain  persons  committed  to  jail  to  be  dis- 
charged by  the  jailer  at  the  expiration  of  a  certain  time,  does  not  restrict  the 
power  of  discharging  them  upon  Gen.  Laws,  chap.  268,  §  9. 

Petition,  presented  to  a  justice  of  the  court  in  vacation,  and 
adjourned  into  the  law  term,  for  the  discharge  of  the  petitioner  from 

Si  1  for  inability  to  pay  a  fine  and  costs  imposed  by  the  police  court  of 
ashua.     The  petitioner  is  not  entitled  to  a  discharge  under  chapter 
m^  Laws  of  1883.     . 

Dob,  Ch.  J.  Chapter  96,  Laws  of  1883,  limits  certain  terms  of  impris- 
onment, and  does  not  restrict  the  power  of  discharge  given  by  Gen. 
Laws,  chap.  268,  §  9. 

Bbooks  v.  Howison. 

July  81,  1885. 

<k)MM0N-LAW   ReMBDY,   RbQUTRBS  PROCEDURE. 

The  necessitj  of  a  plenary  remedy  for  the  infringement  of  a  legal  right, 
accepted  as  a  general  rule  of  the  common  law,  authorizes  and  requires  the 
invention  and  use  of  convenient  procedure  for  ascertaining  and  estabUshing  the 
right  and  obtaining  the  remedy. 
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Tenants  in  Common  —  Exclusite  Use  of  Property  by  one  —  Others  may  Jonr 
IN  Action. 

When  a  single  action  of  assumpsit  is  an  adequate  and  convenient  mode  of 
recovering  money  wtiich  one  of  several  common  owners  of  a  chattel  expresslj 
or  impliedly  promised  to  pay  his  co-tenants  for  his  exclusive  use  of  it,  the 
promisees  may  join  in  such  action  at  common  law,  and  their  several  rights  in  the 
damages  may  be  established  and  enforced  by  a  necessary  form  of  judgment  uid 
execution. 

Same  —  Inadexjuate  Remedy  at  Law  —  Equmr. 

When  their  shares  of  the  value  of  his  use  of  the  common  property  are  to  be 
allowed  as  a  I)a\^uent  to  him  by  them  as  his  co-sureties,  and  their  claim  and 
other  related  afTairs  are  entitled  to  a  joint  and  complete  adjustment  which  can- 
not be  made  at  law,  the  inadequacy  of  remedy  at  law  is  a  ground  of  chancery 
jurisdiction. 

Justice  may  require  the  prosecution  of  an  action  at  law  and  a  bill  in  equity  on 
the  same  cause  of.  action  at  the  same  time. 

Assumpsit,  for  the  use  of  furniture  owned  by  the  nine  plainti& 
and  the  defendant  as  tenants  in  common.  The  declaration  contained 
common  counts  and  a  special  one.  To  the  former  the  defendant 
pleaded  the  general  issue ;  to  the  latter  he  demurred,  on  the  ground 
that  there  could  not  be  a  joint  recovery.  The  demurrer  was  sustained 
and  the  plaintiffs  exceptea.  The  plaintiffs  having  filed  a  bill  in  equity 
in  the  same  cause  of  action,  the  defendant  moved  for  an  order  requir- 
ing them  to  elect  in  which  suit  they  would  try  the  matters  in  contro- 
versy. The  motion  was  denied,  and  the  defendant  excepted.  By 
consent  both  suits  were  tried  together  by  the  court. 

The  plaintiffs  and  the  defendant  having  been  sureties  on  a  note  for 
Vose,  who  gave  them  a  mortgage  of  the  furniture  as  security,  the 
defendant  paid  them  the  amount  due  on  the  note  and  took  it. 

li.  J£.  WaUac€y  for  plaintiffs.     G.  B,  French,  for  defendant. 

Doe,  Ch.  J.  Both  parties  put  their  contention  on  the  ground  that 
between  themselves,  and  for  the  purposes  of  this  case,  the  nine  plaintifb 
and  the  defendant  have  the  rights  of  owners  of  the  furnitniv  in  comr 
mon.  Each  of  them  necessarily  has  an  equal  right  to  its  posseusion. 
It  came  rightfully  into  the  defendant's  possession,  and  his  right  to  keep 
it  is  equal  to  that  of  each  of  the  plaintiffs.  But  mere  possession  of  the 
property,  a  part  of  which  is  carpets,  is  very  different  from  the  consum- 
ing use  he  made  of  it  a  year  and  a  half  in  his  hotel.  If  it  were  possible 
for  him  to  carry  his  use  of  his  share  to  the  point  of  destruction,  without 
injury  to  the  plaintiffs,  they  could  not  complain  of  his  doing  what  he 
pleased  with  his  own.  But  his  right  to  wear  out  his  one-tenth  part  is 
not  a  right  to  wear  out  their  nine-tenths ;  and  his  right  to  nse  his  share 
is  as  far  from  a  right  to  make  a  profitable  or  unprofitable  use  of  their 
shares,  without  compensation,  as  from  a  right  to  retain  all  money 
received  by  him  for  a  bailee's  use  of  the  whole. 

If  our  common  law,  instead  of  being  in  general  a  system  of  natural 
principles,  necessarily  adopted  by  custom  and  common  consent,  and 
necessarily  conformable  to  the  progress  of  society,  were  an  ancient 
legislative  code  enacted  by  a  court,  much  of  it  would  be  ill  adapted  to 
the  situation  and  wants  of  this  country,  and  repugnant  to  wnat  are 
universally  regarded  as  indispensable  arrangements  of  modem  life. 
Other  harsh  and  repulsive  doctrines,  as  well  as  the  feudal  tenure  of 
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hud— Cole  V.  Lake  Co.,  54  N.  H.  242,  279,  285,  286— growing  out  of 
social  conditions  that  have  ceased,  and  incompatible  with  the  increase 
of  trade,  productive  industry  and  personal  estate,  have  become  obsolete ; 
and  the  law  has  not  fixed  a  day  when  the  precedents  of  its  adaptation 
to  the  mutability  of  human  affairs  shall  no  longer  be  in  force.  The 
unwritten  rules  of  ownership  in  common,  prospectively  implied  from 
the  exigencies  of  business  by  an  enlightened  public  sense  of  expediency, 
obligation  and  right,  do  not  expand  each  share-owner's  necessary  right 
of  possession  into  an  unnecessary  right  of  uncompensated  use ;  nor 
mase  the  undivided  title  a  pretext  for  denying  him  any  unnecessary 
remedy,  in  contract  or  tort,  for  a  contractual  or  tortious  violation  of 
his  proprietorship ;  nor  restrict  the  co-tenants'  right  of  action  against 
each  other  to  cases  of  destruction,  ouster  or  an  actual  or  constructive 
appointment  of  a  bailiff,  liable  to  account  for  what  he  ought  to  receive, 
or  merely  for  his  receipt  of  something  from  a  third  person ;  nor  forbid 
an  equitable  contract  to  be  inferred  in  a  case  like  this  by  the  trier  of  the 
facts  from  the  character  and  destination  of  the  property,  the  market 
value  of  its  use,  and  other  circumstantial  evidence  of  the  understanding 
upon  which  the  owners'  community  of  interest  was  formed,  and  upon 
wnich  it  remains  unless  removed  by  mutual  agreement.  Emphasis  is 
to  be  placed  upon  the  simple  merits  of  the  controversy  ;  and  while  the 
legal  nction  oi  a  contract,  implied  by  law,  may  be  invented  and  used 
to  enforce  the  performance  of  a  legal  duty  — 'Sceva  v.  True,  53  N.  H. 
627  ;  KeUey  v.  Davis^  49  id.  187  —  it  is  not  the  function  of  the  dis- 
tinction between  unity  and  severalty  of  title  to  turn  aside  the  legal 
justice  of  the  case. 

The  title  of  none  of  the  shares  being  disputed,  and  the  defendant's 
use  being  in  its  extent  and  effect  what  it  was,  it  might  not  be  easy  for 
a  jury  to  find  there  was  not  an  original  and  unchanged  nnderstandinff 
that  he  should  account  for  the  plaintiffs'  shares  of  the  market  value  of 
such  a  use.  They  had  notified  him  he  must  pay.  He  understood  they 
claimed  he  should  allow  the  value  of  the  use  as  a  payment  on  the  Vose 
note,  or,  in  other  words,  should  allow  nine-tenths  of  that  value  on  the 
debt  of  contribution  due  him  from  them  as  his  co-sureties  on  the  note. 
He  expected  to  pay  in  that  way  if  he  could  not  avoid  payment  without 
giving  up.  the  furniture.  Two  or  three  times,  when  spoken  to  about 
payment,  he  told  them  they  might  take  the  property ;  but  when  they 

5roposed  to  take  it  he  was  not  ready  to  give  it  up  and  retained  it. 
'hey  understood  he  was  to  pay  for  the  use ;  as  co-sureties  and  co- 
mortgagees  they  expected  the  use  would  be  allowed  as  a  payment  on 
the  vose  note,  and  ne,  finding  they  would  not  permit  his  use  without 
such  payment,  necessarily  came  to  the  same  understanding.  Their 
minds  met  in  an  implied  agreement. 

His  use  of  the  common  property  was  worth  $800,  of  which  sum,  by 
agreement,  one-tenth  belonged  to  him  and  nine-tenths  to  the  nine 
plaintiffs.  When  he  refused  to  perform  the  agreement,  the  plaintiffs 
were  entitled  to  an  adequate  action.  The  necessity  of  a  plenary  remedy 
for  the  infringement  of  a  legal  right,  accepted  as  a  general  rule  of  the 
common  law,  authorizes  and  requires  the  use  of  convenient  procedure 
for  ascertaining  and  establishing  the  right,  and  obtaining  the  remedy. 
Vol.  n.— 96 
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Walker  v.  Walker^  ante^  754.  If  the  defendant's  promise  had  been  to 
pay  his  co-tenants  their  shares  in  money,  and  had  not  been  connected 
with  any  other  transaction  requiring  a  joint  settlement,  the  suit  in 
assumpsit  would  have  been  a  common-law  remedy,  appropriate,  com- 
plete, and  not  taken  away  by  Gen.  Laws,  chap.  220,  §  2.  An 
action  at  law  by  one  partner  or  tenant  in  common  against  his  copartner 
or  co-tenant  majr  be  inadequate  by  reason  of  a  practical  difficulty  in  that 
procedure  of  adjusting  complicated  accounts,  or  related  rights,  or  giving 
other  relief  than  the  establishment  of  a  title,  the  return  of  property  to 
its  owner,  and  the  payment  of  damages  in  money.  The  examination 
of  the  parties  on  oath,  which  formerly  could  be  effected  only  in  a  court 
of  equity,  was  regarded  as  authorized  by  the  confidence  they  were  sup- 
posed to  have  reposed  in  each  other ;  and  inadequacy  of  remedy  in  this 
direction  at  law  was  a  basis  of  chancery  jurisdiction.  1  Chit.  PI.  39. 
But  no  one  of  these  difficulties  is  presented  by  the  cause  of  action  stated 
in  the  declaration  in  this  case. 

These  ten  owners  could  join  in  a  suit  against  a  trespasser,  and  in  as- 
sumpsit against  their  lessee  for  rent  of  the  common  property  hired  by 
one  contract,  because  a  joint  action  would  be  just,  economical,  sufficient, 
and  convenient.  For  the  same  reason,  this  loint  action  could  be  main- 
tained by  nine-tenths  of  the  owners  against  their  co-tenant,  on  his  prom- 
ise to  pay  them  nine-tenths  of  the  value  of  the  use  in  money.  For 
some  purposes,  the  distinct  and  divisible  character  of  the  owner's  inter- 
ests in  the  property  and  the  damages  would  be  a  material  element  of 
their  rights;  but  as  a  mere  technical  theory,  causing  no  actual  obstruc- 
tion of  justice  in  a  joint  suit,  it  would  not  make  ten  suits  necessary  for 
the  ten,  nor  nine  suits  necessary  *  for  the  nine.  There  would  be  no 
obstacle  of  procedure  requiring  severance  of  action  in  either  case. 
The  plaintiffs  might  as  conveniently  join  in  the  exercise  of  their  several 
rights  of  action  tov  divisible  shares  of  damages,  as  in  the  exercise  of 
their  several  rights  of  letting  or  selling  divismle  shares  of  the  property. 
Their  rights  of  recovering  their  shares  of  $300  in  money  could  be 
established  in  this  action  of  a^sumpsitj  either  by  several  judgments  or 
one  judgment  in  severalty,  and  could  be  enforced  either  by  several  exe- 
cutions, or  one  execution  in  severalty.  Chauncy  v.  Ins.  Co,,  60  N. 
II.  428,  432 ;  Cole  v.  Gilford,  ante,  60.  The  value  of  the  use  could  be 
as  easily  ascertained  in  this  suit  as  in  an  action  of  all  the  owners  or  one 
of  them  against  a  stranger ;  and  the  value  being  found,  nine-tenths  of 
it  would  be  the  shares  oi  the  plaintiffs,  whoso  joinder,  instead  of  being 
injurious  to  the  defendant,  would  avoid  multiplicity  of  suits  and  a  muL 
tiplicity  of  costs  in  a  single  controversy  that  should  be  settled  in  one 
suit,  or  in  as  few  suits  as  possible.  The  joinder  of  the  plaintiffs  is  not 
error;  the  demurrer  should  have  been  overruled;  and  the  exception 
on  this  point  is  sustained. 

But  while  the  declaration,  stating  a  cause  of  action  at  law  on  a  prom- 
ise to  pay  money,  is  not  bad  for  misjoinder  of  parties,  the  facts  lound 
at  the  trial  show  that  their  rights  require  a  different  mode  of  procedure, 
and  other  remedy  than  an  execution  for  damages  in  assumpsit.  The 
defendant  was  to  pay  the  plaintiffs  their  shares  of  the  $300,  not  in 
money,  but  by  allowing  that  sum  on  the  Vose  note.     Three  of  the 
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plaintife  are  insolvent ;  and  the  other  six  and  the  defendant  are  entitled 
to  an  application  of  the  whole  snm  of  $300  as  a  payment.  There  is  a 
balance  of  contribution  to  be  paid  the  defendant  by  tlio  six  solvent 
plaintiffs ;  for  the  collection  of  that  balance,  he  should  not  be  put  to 
more  litigation ;  and  a  complete  adjustment  cannot  be  made  in  assump- 
sit. There  should  be  a  computation  of  the  balance  due  him;  that 
amount  should  be  deposited  with  the  clerk  for  him ;  and  when  the 
deposit  is  made,  there  should  be  a  decree  that  the  note  be  deposited 
with  the  clerk  to  be  canceled.  Strafford  v.  Welch^  69  N.  H.  46.  Here 
is  work  for  the  bill  in  equity  which  was  tried  with  the  q^surwpsit^  and 
which  may  be  allowed  as  an  amendment  of  the  declaration  in  that 
action.     Metcalfe.  Oilmore^  59  N.  H.  417. 

The  defendant's  motion,  that  the  plaintiff  be  required  to  elect  whether 
they  would  try  the  matters  in  controversy  on  the  declaration  at  law,  or 
on  the  bill  in  equity,  was  rightly  denied.  They  were  properly  allowed 
to  avail  themselves  of  both  forms  of  action,  subject  to  the  modes  of 
trial  to  which  either  party  was  entitled.  A  plaintiff  may  need  an  action 
of  contract  and  an  action  in  tort,  or  counts  in  both  forms,  to  meet  the 
meritorious  contingencies  of  his  case.  Rutherford  v.  Whitcher^  60  N. 
H.  110.     A  final  adjustment  and  decree  will  be  made  at  the  trial  term. 

Case  discharged. 

BiNOHAM,  J.,  did  not  sit ;  the  others  concurred. 


Gault  v.  Concord  Railroad. 

July  31,  1885. 

EvTOBNCB— Paying  Disputed  Claim  —  Admission  of  Liability. 

A  request,  made  by  the  payer  of  a  disputed  claim,  that  the  payee  will  not  dis- 
close the  settlement  is  not  competent  evidence  of  the   payer's  admission  of 
liabiUty.    (See  note,  p.  757.) 
Same — Bridge  Obstructing  River  —  Opinion  op  Expert. 

The  effect  of  a  bridge  as  an  obstruction  of   a  river  may  be  a  subject  for 
the  testimony  of  experts  ;  and  their  opinions  are  not  excluded  by  the  question 
being  the  issue  to  be  decided. 
Trial  —  Comments  op  Counsel. 

An  aUusion  of  counsel  to  the  importance  of  the  case  to  his  client,  not  found  to 
be  unfair  or  prejudicial  in  fact,  nM  not  to  be  of  such  a  character  as  to  show  a 
mistrial  as  a  matter  of  law.* 

Case  for  the  unskillful  and  improper  construction  of  the  defendant's 
bridge  at  Hooksett  falls,  causing  the  river  to  overflow  the  plaintiffs 
land.  Verdict  for  the  defendants.  To  show  the  defendants'  admis- 
sion of  liability,  the  plaintiff  called  Hazel  ton,  who  testified,  in  the 
absence  of  the  jury,  to  the  settlement  of  a  similar  suit  brought  by  him 
against  the  defendants,  their  payment  of  the  damages  he  demanded, 
the  continuance  of  his  case  after  its  settlement,  and  his  keeping  the 
settlement  secret  at  their  request.  The  court,  finding  the  settlement 
was  a  compromise  of  a  claim  the  validity  of  which  the  defendants 
denied,  ana  was  not  an  attempt  to  conceal  or  suppress  evidence, 
excluded  the  testimony,  and  the  plaintiff  excepted.     Subject  to  excep- 

*  See  48  Am.  Rep.  336  ;  32  Alb.  L.  J.  842. 
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tion,  three  witnesses,  called  by  the  defendants  and  foond  by  the  oonrt 
to  be  experts  in  hydraulic  engineering,  were  allowed  to  testify  that  in 
their  opinion  the  defendants'  piers  and  abutments  do  not  obstruct  the 
stream  so  as  to  affect  it  at  the  plaintiff's  land,  a  mile  above  the  bridge  ; 
and  that  the  piers  are  properly  located  and  constructed.  The  jury 
were  instructed  that  the  propriety  of  location  and  construction  was 
immaterial ;  that  the  plaintiff  could  recover  if  the  bridge  caused  his 
land  to  be  overflowed.  Subject  to  exception,  the  defendants'  counsel, 
in  his  closing  argument,  said  if  the  case  is  important  to  the  plaintiff,  as 
he  had  claimed  m  his  opening  statement,  it  is  much  more  important  to 
the  defendants,  on  account  of  the  forty-eight  pieces  of  land  on  the 
river  situated  like  the  plaintiffs ;  the  jury  should  not  be  diverted  from 
the  consideration  of  the  facts  on  which  alone  a  true  verdict  could 
be  rendered,  and  should  not  be  influenced  by  prejudice  ;  many  of  the 
plaintiff's  witnesses  owning  lands  on  the  river  were  interested ;  if  the 
plaintiff  should  prevail,  their  opportunity  for  bringing  suits  would 
come,  and  the  plaintiff  would  be  a  witness  for  them. 

Copdand  &  JoneSy  for  plaintiff.  «/.  W,  Fellows  and  Chaae  cfe  Streeter^ 
for  defendants. 

Doe,  Ch.  J.  The  defendants  attempted  to  conceal  nothing  but  their 
settlement  of  Hazelton's  suit.  The  salutary  poUcy  of  encouraging  the 
settlement  of  suits  and  other  controversies  by  protecting  the  payer 
against  his  act  of  payment  being  used  as  an  admission  of  his  liability, 
allows  him  to  stipulate  for  the  secrecy  which  the  law  preserves.  The 
request  that  Hazelton  would  not  divulge  the  compromise  was  no  more 
an  admission  than  the  compromise  itself.  The  settlement  of  suits  is 
not  to  be  discouraged  by  a  narrow  application  of  a  principle  so  essen- 
tial to  the  interests  of  society.  The  rule,  so  administered  as  to  require 
a  resistance  of  every  claim  the  settlement  of  which  wx)uld  practically 
make  other  claims  irresistible,  would  be  a  hardship,  subjecting  claim- 
ants in  many  cases  to  expensive  litigation  which  they  ought  not  to  be 
thus  compelled  to  undergo. 

The  testimony  of  the  experts  was  admissible  on  the  effect  of  the 
bridge  as  an  obstruction  of  the  river.  Their  opinions  on  that  question 
were  not  excluded  by  its  being  the  issue  submitted  to  the  jury. 
Opinions  on  questions  of  identity,  handwriting,  sanity,  and  the  value 
of  property,  are  not  rejected  on  the  ground  that  those  are  the  ques- 
tions to  be  decided. 

Argumentative  allusions  to  the  importance  of  the  case  to  either 
party  are  apt  to  take  an  objectionable  form  and  to  be  carried  to  an 
extent  inconsistent  with  legal  fairness  of  trial.  In  this  case  it  does  not 
appear  that  the  subject  was  presented  on  either  side  upon  a  statement 
of  any  fact  not  proved,  or  in  a  manner  suggesting  the  justice  or 
benevolence  of  a  verdict  rendered  on  an  illegal  ground,  or  diverting  the 
tribunal  from  a  due  consideration  of  the  evidence.  While  the  allusions 
on  both  sides  were  probably  unnecessary,  irrelevant  and  dangerous,  the 
second  does  not  seem  to  have  been  an  excessive  reply  to  ^e  first,  or 
to  have  been  of  such  a  character  as  to  make  it  a  matter  of  law  that 
there  should  be  a  new  trial,  the  fact  of  unfairness  and  prejudice  not 
being  found. 
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Judgment  on  the  verdict. 

Smith  and  Bingham,  JJ.,  did  not  sit ;  the  others  concurred. 

Note.  —  Daniels  v.  Woonsoeket,  11  R.  I.  4 ;  Strong  v.  Stewa/rt,  9  Heisk.  187 ;  Bar- 
ker V.  Bushndl,  75  111.  220. 

Proof  that  the  president  of  defendant  company,  in  negotiations  with  plaintiff  for 
a  settlement  of  her  claim,  offered  to  pay  her  a  sum'  of  money,  without  either  admit- 
ting or  denyinj^  defendant's  liability,  held  incompetent.  Payne  v.  Forty -second 
Street,  etc.,  R.  R,  Co.,  40  N.Y.  Super.  8. 

Offers  made  in  negotiation  for  compromising  suits  involving  titles  cannot  be  used 
as  admissions  of  facts.  Campan  v.  Dubois,  39  Mich.  274. 

An  offer  of  settlement  made  by  a  party  to  avoid  the  trouble  and  risk  of  a  lawsuit 
is  not  competent  evidence,  against  his  objection,  in  a  subsequent  action  brought 
against  him  on  the  same  claim  or  demand.  Bailey  v.  Goons,  (>4  Ind.  545. 

An  offer  by  a  railroad  to  arbitrate  a  claim  for  negligence  is  not  an  admission  of  its 
liability.     Mundlienk  v.  Gent.  Iowa  Ry.  Go.,  57  Iowa,  718. 

Plaintiff  sued  for  wages  at  $24  a  week.  Defendant  testified,  without  objection,  that 
plaintiff  was  asked,  before  the  action  was  brought,  if  he  would  settle  by  defendant's 
books ;  that  he  replied  he  would  not ;  that  he  had  b(?on  having  $18  a  week  ;  that 
defendant  said  the  amount  was  $15,  and  if  plaintiff  would  not  settle  for  that 
defendant  would  sue  him  for  overdrawing  his  salary.  Defendant  was  then  allowed 
to  testify,  against  plaintiff's  objection,  that  plaintiff  said  he  was  willing  to  settle  if 
defendant  would  call  the  salary  $18  a  week  ;  that  the  difference  would  be  small  —  a 
trifle  in  plaintiff's  favor.     UeM  admissible.     Abbott  v.  Andreics,  130  Mass.  145.  • 

In  an  action  by  A.  agwnst  B.  on  a  promise  by  B.  to  C.  to  pay  C.'s  debt  to  A.,  evidence 
that  B.  offered  to  give  A.  security  for  such  debt  is  admissible  as  showing  an  implied 
admission  by  B.  of  his  liability  to  pav  the  debt.     Stariba  v.  Greenwood,  2§  Minn.  521. 

A  release  of  '*all  actions  and  rights  of  action  given  by  plaintiff  to  defendant  for 
valuable  consideration,  after  suit  brought,  is  not  an  admission  by  defendant  of  in- 
debtedness at  the  commencement  of  the  suit.     Crawford  v.  McLeod,  54  Ala.  240. 

Evidence  of  admissions  made  on  the  occasion  of  an  attempted  compromise  of  a 
pending  controversy,  if  of  a  fact,  admitted  because  it  is  a  fact,  and  not  because  the 
party  admitting  it  is  willing  to  treat  it  as  one  to  effect  a  settlement,  is  admissible. 
Doon  V.  Ra^ey,  49  Vt.  293.  --Ed. 


TuoKEE  V.  Adams. 

July  81,  1885. 

Pabtnership  —  Filing  of  Certificate  Under  Gen.  Laws,  Chap.  117,  §§  1,  2. 

The  provisions  of  Gen.  Laws,  chap.  117,  §§  1,  2,  requiring  every  firm  to  file 

with  the  town  clerk  a  certificate  of  their  names  and  residences,  do  not  affect  a 

suit  against  a  partner  upon  a  cause  of  action  not  growing  out  of  the  affairs  of  his 

firm. 

Same  —  Attaching  Goods  —  Title. 

When  a  sheriff,  attaching  partnership  goods  as  the  property  of  a  member  of 
the  firm,  takes  a  receipt  for  them  from  another  member  and  leaves  them  in  pos- 
session of  the  firm,  the  paramount  partnership  title  is  a  defense  in  an  action  on 
the  receipt. 

Trover,  for  spirituous  liauor  and  other  saloon  goods,  by  a  sheriff 
against  a  receiptor  of  attaened  property.  Facts  found  by  the  court. 
The  goods  were  the  property  of  Fife  ana  the  defendant,  partners  in  the 
firm  of  Fife  &  Co.  The  plaintiff's  attachment  of  them  was  made  in  a 
suit  brought  by  Hoyt  against  Fife,  on  a  debt  due  from  Fife  to  Hoyt, 
and  contracted  before  me  partnership  of  Fife  &  Co.  was  formed. 
The  goods  were  left  in  the  saloon  ox  Fife  &  Co.,  where  they  were 
attached.  Fife  had  given  Adams  mortgages  of  a  large  part  of  them 
as  security  for  a  note  given  for  moneyloaned  by  Adams  to  Fife,  and 
contributed  by  Fife  as  his  share  of  tneir  capital ;  and  the  mortgages 
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were  recorded.  It  was  understood  that  Adams  was  to  be  a  silent  part- 
ner and  that  his  name  was  not  to  be  disclosed ;  and  the  certificate 
required  by  Gen.  Laws,  chap.  117,  §  1,  was  not  filed  with  the  town 
clerk.  On  the  day  of  the  attachment  the  plaintiflf  demanded  of  Adams 
an  account  on  oath  of  the  amount  due  on  his  mortgages,  and  an  account 
has  not  been  given. 

Albin  (&  Martin,  for  plaintiff.     C.  P.  Sanborn,  for  defendant. 

Doe,  Ch.  J.  The  goods  did  not  lose  the  character  of  property  by 
being  illegally  kept  for  sale,  or  being  used  in  an  illegal  business. 
Whatever  difficulties  either  partner  might  encounter  in  enforcing  the 
partnership  contract  against  tne  other,  the  title  of  their  chattels  was  not 
destroyed  by  the  unlawfulness  of  their  traffic.  The  evidence  concern- 
ing the  mortgages  raises  no  questioti  of  law.  It  is  not  found  as  a  fact 
that  the  plaintiit*  in  interest  had  any  knowledge  of  the  mortgage  when 
he  ordered  the  attachment,  or  acted  upon  a  belief  that  they  showed  the 
true  state  of  the  title,  or  was  misled  by  them,  or  was  induced  to  change 
his  position  by  the  mortgagee's  representation  that  the  goods  were  the 
property  of  Fife.  The  facts  of  an  estoppel  are  not  stated  in  the  reserved 
case. 

The  provisions  of  Gen.  Laws,  chap.  117,  §§  1,  2,  requiring  every  firm 
to  file  with  the  town  clerk  a  certificate  of  their  names  and  residences, 
and  relieving  a  plaintiff  from  certain  consequences  of  the  non-joinder  of 
a  partner  as  a  defendant  in  an  action  against  a  firm,  are  not  applicable 
in  this  case.  The  defendant,  having  neglected  to  render  the  demanded 
account,  cannot  set  up  the  mortgages  as  a  defense.  Whether  he  can  be 
relieved  on  a  bill  in  equity  upon  chapter  29,  Laws  of  1883,  is  a  question 
not  raised  by  the  case.  The  attached  goods  remained  in  the  rightful 
possession  of  the  defendant  and  his  partner,  and  their  paramount  title, 
asserted  by  the  defendant,  is  a  defense  in  this  suit.  Mill  v.  Wiggin, 
31  N.  H.  292,  a02 ;  Clement  v.  LiUle,  4c2  id.  563,  570.  Some  other 
process  is  necessary  for  reaching  the  interest  of  Fife  in  such  partnership 
property  as  may  be  left  after  the  payment  of  partnership  debts. 

Case  discharged. 

Brigham,  J.,  did  not  sit ;  the  others  concurred. 
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JVIi:W  JERSEY  SUPREME  COURT, 


Cabey  v.  Mayor  and  Aldermen  of  City  of  Patbrbon. 

November,  1885. 

Statute  of  Limitations  —  Married  Woman  —  Injury  to  Property  by  Rioters. 

A  married  woman  is  not  barred  from  her  action  for  an  injury  to  her  property 

caused  by  a  riot  by  the  lapse  of  three  months  after  the  injury,  and  before  suit, 

she  being  within  the  saving  clause  of  the  section  of  the  act  relating  to  riots, 

which  confer  the  right  of  action. 

This  case  was  certified  by  the  circuit  court  of  the  county  of  Passaic, 
for  the  advising  opinion  of  tliis  court.  The  language  of  the  certifi- 
cate is  as  follows,  to-wit :  The  cause  is  hereby  certified  to  the  supreme 
court  for  its  advising  opinion,  as  to  whether  or  not  the  plaintiff  is  barred 
from  maintaining  her  action  by  reason  of  her  failure  to  bring  the  same 
witliin  the  period  of  three  months  after  the  injury  complained  of  by 
virtue  of  the  provisions  of  section  9  of  the  "  act  to  prevent  riots  and 
tumultuous  assemblies,"  which  provision  was  set  up  on  the  plea  as  a 
bar  to  the  action. 

Z-  J/.    Ward^  for  plaintiff.     F,  Scoii^  for  defendant. 

Beasley,  Ch.  J.  By  the  fifth  section  of  the  act  referred  to  in  the  certifi- 
cate, by  which  this  case  has  been  placed  before  this  court — Kev.  979  — 
each  city  of  the  State  is  made  liable  to  actions  on  the  part  of  the  owners 
of  real  or  personal  property,  for  an  injury  to  such  property  or  its  destruc- 
tion by  riot ;  but  such  right  of  action  is  limited  to  the  ninth  section  of 
this  statute,  which  provision  is  in  these  words,  to-\vit :  "  No  action  shall 
be  maintained  against  any  city  or  county,  under  the  provisions  of  this 
act,  unless  the  same  shall  be  brought  within  three  months  after  the  loss 
or  injury,  provided,  if  the  parties  bringing  suit  be  inward  as  of  unsound 
mind,  or  minors,  or  under  coverture,  this  limitation  shall  not  apply." 

As  the  plaintiff  in  this  cause  was  at  the  time  of  the  accruing  of  her 
present  cause  of  action  a  married  woman,  and  as  such  statute  still  con- 
tinues, she  is  within  the  plain  terms  of  the  saving  clause  of  this  restric- 
tive provision ;  so  that,  unless  such  saving  clause,  as  to  her,  has 
been  repealed,  her  rights  are  not  affected  by  the  limitation  of  the  remedy 
given  by  the  act.  And  such  is  the  contention  of  the  counsel  of  the 
defendant,  it  being  insisted  that  the  saving  clause,  so  far  as  it  touches 
the  privilege^  of  married  women,  has  been  repealed  by  implications 
arising  out  of  subsequent  legislation.  The  legislation  thus  indicated  is 
the  act  relating  to  the  property  of  married  women,  the  argument  being 
that  inasmuch  as  by  this  latter  law  ikx^feme  covert  is  empowered  to  sue 
in  her  crWn  name  without  joining  her  husband,  thereiore  it  is  to  be 
inferred  that  it  was  the  legislative  design  to  deprive  her  of  the  privilege 
bestowed  upon  her  at  the  time  when  she  had  no  standing  in  a 
court  of  law  in  her  own  right  for  any  injury  inflicted  on  her  person  or 
property.  It  is  very  plain  tliat  the  law  excepting  married  women  from 
the  limitation  in  question  is  in  no  degree  inconsistent  with  her  statu- 
tory right  to  become  a  suitor;  these  two  provisions  do  not  clash  or 
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interfere  with  each  other  la  the  slightest  degree ;  and  the  appropriate 
rule  of  law  is  that  a  statute  is  not  repealed  by  subsequent  legislation 
unless  the  acts  are  irreconcilably  inconsistent.  The  cases  are  uniform 
to  this  eflfeet,  and  a  series  of  thorn  will  be  found  collected  in  Sedgwick 
Stat,  and  Const.  Law,  123.  In  such  cases  it  is  not  enough  to  present 
considerations  rendering  it  probable  that  the  legislature,  if  their  minds 
had  been  turned  to  the  subject,  would  have  repeated  a  given  act  when 
passing  subsequent  laws,  for  the  question  is  not  what  the  legislatnre 
might  or  would  have  done,  but  what  it  has  done.  It  is  deemed  highly 
probable  that,  in  revising  the  system  of  niarital  laws,  no  thought  was 
given  to  this  special  position  now  under  consideration.  This  is  certain 
that  when  the  legisLituro  intended  to  take  a  cognate  privilege  from  the 
married  woman,  the  deprivation  was  effected  by  express  action,  for  we 
find  that  in  reframing,  at  the  time  of  the  last  revision  of  the  laws, 
femmes  covert  is  dropped  out  of  the  category  of  persons  not  to  be 
affected  by  the  general  limitation  act  It  is  also  to  be  noteil  that  there 
are  indications  in  the  act  regulating  the  property  of  married  women 
showing  a  legislative  recognition  of  the  inaptitude  of  this  class  of  per- 
sons, from  their  situation  and  habits,  for  the  transaction  of  business, 
for  the  power  given  to  them  to  enter  into  contracts  is  subject  to  what 
was  deemed  certain  reasonable  restrictions.  So  that  all  things  consid- 
ered, it  is  not  possible  to  infer,  with  any  thing  like  certainty,  that  if 
the  subject  had  been  before  the  legislature,  it  would  have  been  deemed 
judi -ions  to  place  women  under  covei'ture,  on  the  same  footing  with 
men  with  respect  to  the  remedy  afforded  by  the  act  under  considera- 
tion. But  these  inquiries  belong  to  the  field  of  conjecture,  and  it  is 
not  by  such  instrumentalities  that  statutes  can  be  repealed. 

Let  the  circuit  court  be  advised  that  the  plaintiffs  action  has  not 
been  barred. 


State  v.  Hiohabds. 
November,  1885. 

Ck)N8TrrunoNAL  Law  — Local  and  Special  Law. 

1.  The  provision  in  the  charter  of  the  city  of  Trenton,  that  real  estate  in  said 
city  shall  be  assessed  for  all  purposes  without  any  deduction  for  any  indebted- 
ness whatever,  is  a  local  and  special  law  inconsistent  with  the  general  tax  law  — 
Rev.  1157,  ^78  —  and  so  far  inconsistent  therewith,  was  abrogated  by  paragraph. 
12  of  the  amended  Constitution. 

Taxation  —  Deduction  of.  Indebtedness. 

2.  A  tax  payer  and  resident  in  the  city  of  Trenton,  owning  real  and  personal 
property  taxable  in  said  city,  is  entitled  to  have  debts  bona  fide  due  and  owing 
by  him  to  creditors  residing  in  this  State  deducted  from  the  taxable  valuation  of 
ms  real  and  personal  estate. 

Argued  before  Justices  Depue,  Vansyokel  and  Scuddee. 

L.  L,  Howell^  for  plaintiff  in  certiorari.     A.  «/.  Smithy  contra. 

Dbpue,  J.  The  prosecutor  is  a  resident  of  the  city  of  Trenton,  and  the 
owner  of  real  and  personal  estate  in  said  city.  His  personal  estate  was 
valued  and  assessed  for  taxation  for  the  year  1884  at  $1,419.97,  and  his 
real  estate  situate  in  the  city  at  $4,592.  He  was  indebted  to  creditors 
residing  in  this  State  in  the  mm  of  §4,976.     lie  made  the  affidavit 
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required  by  the  statute,  and  claimed  a  deduction  from  the  taxable 
valuation  of  his  real  and  personal  estate,  of  the  amount  of  such  indebt* 
edhess.  No  part  of  his  indebtedness  was  secured  by  mortgage.  The 
answer  allowed  the  deduction  j>r(?  tanto  from  the  taxable  valuation  of 
his  personal  estate,  but  deniea  it  with  respect  to  the  real  estate.  On 
appeal  to  the  commissioners  of  appeal  that  body  sustained  the  action  of 
the  assessor. 

Section  20  of  the  general  tax  act  of  1866  provides  for  a  deduc- 
tion from  the  valuation  of  the  real  and  personal  estate  of  individuals 
of  any  debt  or  debts  honafide  due  and  owing  to  him  by  creditors  resid- 
ing in  this  State.  Rev.  1157,  §  78.  The  prosecutor  complied 
with  the  requirements  of  that  section,  and  also  with  those  of  the  act 
of  1878  — P.  L.  1878,  213— with  respect  to  the  affidavit  which 
should  be  presented  in  order  to  obtain  such  deduction. 

The  rejection  of  the  prosecutor's  claim  to  have  the  deduction  made 
from  so  much  of  the  taxable  valuation  as  was  in  real  estate  was  made 
in  compliance  with  the  provisions  of  the  second  section  of  an  act 
approved  April  9, 1875,  amending  the  charter  of  the  city.  That  section 
provides  that  all  real  estate  in  said  city  should  be  assessed  for  all  pur- 
poses without  any  deduction  for  any  indebtedness  whatever.  P.  L. 
1875,  page  590.  This  act  was  in  force  when  the  amendments  of  1875 
to  the  Constitution  took  effect.  It  was  a  special  law  applicable  only 
to  the  city  of  Trenton.  It  provided  for  a  valuation  of  property  for  the 
purposes  of  taxation  variant  from  the  provisions  of  the  general  law  on 
that  subject.  It  laid  upon  the  individual  tax  payer  a  greater  burden  of 
taxation  than  was  imposed  on  tax  payers  similarly  situated  elsewhere  in 
the  State,  and  a  greater  burden  upon  the  taxable  inhabitants  of  the 
city  than  was  borne  by  tiixable  inhabitants  elsewhere.  Paragraph 
12  of  the  Constitution  amendments  put  an  end  to  all  such  existing 
legislation.  State  Noidh  Ward  Nat.  Bank  v.  City  of  Newark^  39  N. 
J.  L.  380  ;  40  id.  558  ;  Eardenburgh  v.  Comerse,  31  N.  J.  Eq.  500- 
602. 

The  prosecutor's  indebtedness  should  be  deducted  from  the  entire 
valuation  of  his  taxable  property,  real  and  personal,  and  the  tax  for  the 
residue  be  affirmed,  without  costs. 


State  v.  Mayor  and  Common  Council  of  New  Brunswick. 

Noveml)er  ,  1885. 

CoNsrrruTiONAL  Law— Removal  of  Officers. 

An  act  —  Pampli.  Laws  1885,  page  165  —  which  provides  that  no  person  shall 
be  removed  from  office  or  employment  in  the  police  department  of  any  city,  for 
political  reasons,  or  for  any  other  than  certain  prescribed  causes,  and  also  provides 
a  method  of  trial  for  all  officers,  is  a  general  act  and  constitutional. 

For  the  purposes  of  this  legislation  cities  constitute  a  class. 

This  writ  of  ceHiorari-hrmga  up  a  resolution  by  the  common  council  declaring 
vacant  the  offices  of  the  chief  of  police  and  patrolmen  in  the  city  of  New  Bruns- 
wick, and  the  resolution  appointing  another  chief  of  police  and  other  policemen 
in  the  places  declared  vacant. 

Argued  at  June  term  before  Justices  Depue,  Scuddbr  and  Reed. 
Vol.  U.— »6 
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W,  P.  Voorhees  and  Alan  II.  Strong,  for  prosecutors.  J.  K,  Rioe 
and  C.  T.  Cowenhoveny  for  defendants. 

Reed,  J.  On  the  evening  of  July  6,  1885,  the  common  council  of 
the  city  of  New  Brunswick,  by  a  majority  vote,  declared  that  the  offices 
of  chief  of  police  and  of  patrolmen  in  the  city  of  New  Brunswick  were 
vacant. 

Afterward,  on  the  same  evening,  a  new  chief  of  police  and  new 
patrolmen  were  voted  for,  and,  upon  receiving  a  majority  of  votes, 
were  declared  to  be  appointed  to  the  places  of  the  officers  whose 
positions  had  recently  been  declared  vacant. 

This  writ  brings  up  these  resolutions,  and  they  are  attacked  on  the 
ground  that  the  common  council  had  no  power  to  so  vacate  and  till  the 
respective  offices. 

It  is  admitted  that  no  cause  was  assigned  for  the  vacation  of  the  offi- 
ces, nor  any  hearing  accorded  to  the  officials  previous  to  the  passage  of 
the  resolutions. 

The  proceedings  were  taken  in  asserting  an  absolute  power  of  removal 
of  the  old  force  at  the  will  of  the  appointing  body. 

It  is  not  denied  that  up  to  March  25,  1885,  the  power  which  was 
exercised  by  the  common  council  was  lodged  in  that  body. 

The  power  of  the  common  council,  previous  to  that  date,  seems  to 
have  been  defined  by  an  ordinance  passed  in  1870,  which  provided 
that  every  person  appointed  under  the  provisions  of  the  ordmance  to 
establish  and  regulate  the  police  department  of  the  city  of  New  Bruns- 
wick, should  continue  in  office  until  the  office  for  which  he  shall  have 
been  appointed  shall  be  declared  vacant,  or  until  another  person  shall 
be  appointed  to  succeed  him,  and  shall  enter  upon  the  duties  of  his 
office. 

The  action  of  the  common  council  now  before  us  was  in  strict  com- 
pliance with  the  provisions  of  this  ordinance. 

On  the  25th  of  March,  1885,  an  act  was  passed  by  the  legislature 
which  was  designed,  obviously,  to  restrict  the  theretofore  unrestrained 
power  of  removal  of  officers  or  employees  in  the  police  department  of 
some  cities. 

The  first  section  of  this  act  provides  that  in  the  several  cities  of  the 
State,  the  officers  and  men  employed  by  municipal  authority  in  the 
police  department  of  any  city  shall  severally  hold  their  respective 
offices  ana  continue  in  their  respective  employment,  as  such  municipal 
officers  and  employees,  during  good  behavior,  efficien^  and  residence 
in  such  city,  except  where,  by  statute,  the  term  of  omce  of  anv  such 
officer  and  employee  is  determined  and  fixed,  and  does  not  depend 
upon  the  pleasure  of  any  municipal  officer,  officers  or  board  authorized 
to  make  appointment  or  employment  in  said  department. 

It  further  provides  that  no  person  shall  be  removed  for  political 
reasons,  or  for  any  other  cause  than  incapacity,  misconduct,  non-resi- 
dence or  disobedience  of  just  rules  and  regulations  established  for  the 
police  department  of  such  city. 

The  fiifth  section  of  the  act  provides  for  the  method  in  which  charges 
shall  be  preferred  against,  and  the  manner  in  which  the  trial  of,  any 
police  officer  shall  be  conducted. 
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If  this  statute  is  not  obnoxious  to  the  criticisms  of  defendant's 
counsel  directed  against  its  constitutionality,  it  seems  to  cover  the  acts 
of  the  common  council  under  review. 

The  argument  addressed  to  the  court  to  the  point  that  this  is  a  gen- 
eral act  and  so  would  not  operate  to  repeal  the  provisions  of  the  charter 
of  New  Brunswick  npon  this  special  matter  is  not  sound. 

Whenever  the  intent  to  repeal  a  special  act  by  a  general  statute  is 
apparent,  the  legislative  intent  will  be  effectuated. 

It  would  be  difficult  to  frame  an  act  where  the  intent  to  reach  and 
alter  the  provisions  in  all  city  charters  in  this  respect  could  be  more 
conspicuous  than  in  the  present  statute. 

It  in  terms  applies  to  all  cities  having  policemen  whose  terms  of 
service  are  not  nxed  by  statute. 

Upon  this  ground  of  objection  to  the  operation  of  the  act,  it  is  clear 
that  the  act  is  intended  to  repeal  this  provision  in  the  charter  of  New 
Brunswick. 

It  is  objected,  however,  that  this  act  is  unconstitutional  because  it  Is 
a  special  statute  regulating  the  internal  affairs  of  cities. 

That  it  regulates  the  internal  affairs  of  certain  cities,  among  which  is 
New  Brunswick,  is  not  a  matter  for  contention. 

The  ground  of  contest  is  in  regard  to  the  character  of  the  statute  aa 
to  the  generality  of  its  operation.  The  counsel  for  defendants  contend 
that  the  act  is  a  specimen  of  special  legislation,  and  that  its  lack  of 
generality  consists,  first,  in  its  laihire  to  operate  upon  the  police  depart- 
ments of  all  cities,  and  second,  its  failure  to  reach  municipalities  not 
cities,  yet  having  police  departments,  the  members  of  which  were 
removable  at  pleasure. 

First, then, does  the  failure  of  this  legislation  to  operate  upon  the  police 
departments  of  all  cities  fasten  upon  tlie  act  a  special  or  local  character  ? 

The  test  of  proper  classification  has  been  announced  as  a  grouping  of 
objects,  having  characteristics  sufficiently  marked  and  distinguished  to 
make  them  a  class  by  themselves,  having  regard  to  the  object  of  the 
legislation. 

If  we  admit  the  contention  of  the  counsel  for  the  defendant  to  be  well 
grounded,  namely,  that  it  applies  only  to  cities  whose  police  officers  hold 
uieir  places  at  will,  and  apply  that  test  to  this  legislation,  it  still  appears 
to  conform  to  the  standard  erected. 

The  legislation  applies  to  all  cities  whose  internal  affairs  are  such  as 
permit  the  operation  of  the  terms  of  this  act. 

It  is  appropriate  lemslation  in  respect  to  those  cities  having  police 
departments,  whose  officers  hold  their  terms  of  service  at  the  will  of  the 
appointing  body,  and  inappropriate  to  those  cities  whose  policemen  hold 
tlieir  places  for  a  fixed  term  by  authority  of  a  statute. 

Tested  by  the  formula  above  stated,  this  legislation  seems  entirely 
above  criticism. 

I  am  not  satisfied,  however,  that  this  rule  can  be  regarded  as  a  universal 
test  of  generality  in  legislation  concerning  the  internal  affairs  of  cities. 

In  the  case  in  which  it  was  first  announced  it  was  clearly  correct. 

It  was  in  the  case  of  Van  Riper  v.  Parsons^  40  N.  J.  L.  123. 

The  act  concerning  which'  the  rule  was  announced  was  one  which 
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repealed  a  feature  of  municipal  government  in  Jersey  City  alone.  The 
legislation  destroyed  a  feature  of  municipal  government  which  was 
anomalous  in  the  affairs  of  the  cities  in  this  State,  and  so  long  as  the  act 
operated  to  extinguish  it  wherever  it  might  exist,  it  was  general  l^sla- 
tion,  although  but  one  city  was  touched  by  its  operations. 

It  conserved  the  purpose  of  the  constitutional  provision,  in  that  it 
tended  to  produce  homogeneity  of  municipal  government  among  tlie 
cities  of  the  State. 

The  test  can  also  be  applied  in  all  instances  where  the  characteristics 
whicU  segregate  the  cities  into  groups  are  the  result  of  physical  differ- 
ences. 

I  mean  by  this,  differences  in  population,  in  location  or  in  the  character 
of  the  industries  carried  on  in  each. 

The  illustrative  instances  in  former  opinions  of  what  might  be  regar- 
ded as  a  grouping  by  characteristics  are  nearly  all  of  this  character. 

Thus  a  statute  providing  that  all  cities  containing  a  population  of  over 
a  certain  number  should  have  a  given  number  of  polling  places,  and 
cities  containing  a  lesser  number  should  have  a  prescribed  lesser  number. 
Opinion  in  Van  Riper  v.  Pardons^  40  N.  J.  L.  9. 

A.  statute  giving  to  all  cities  bordering  upon  tide- water  the  power  to 
construct  docks,  or  provide  quarantine  regulations.  Opinion  in  Atiderson 
v.  Trenton^  42  N.  J.  L.  488.  Or  the  privilege  of  using  such  tide- water 
in  connection  with  their  sewers.     State  v.  xlammer^  42  N.  J.  L.  441. 

A  statute  legislating  for  cities  duly  having  a  superintendent  of  wharves 
in  regard  to  such.  State  v.  Hammer^  44  N.  J.  L.  670.  These  are 
obvious  instances  of  differences,  which  result  from  physical  causes 
which  the  legislature  cannot  obliterate. 

As  legislation,  adapted  to  the  needs  of  such  cities  as  by  reason  of 
physical  causes  have  distinctive  legislative  needs,  cannot  reach  all  cities, 
therefore,  whenever  it  does  reach  all  the  cities  which  have  the  features 
which  make  such  legislation  appropriate,  it  is  general. 

In  respect  to  cities  divided  by  such  peculiar  features,  an  appropriate 
grouping  is  not  difficult. 

Wnen  we  turn  from  cities  which  differ  by  reason  of  physical  causes 
to  those  whose  differences  consist  in  diversities  of  municipal  government 
merely,  it  seems  to  me  a  matter  of  difficulty  to  recognize  the  rule  already 
announced  as  a  test  of  generality  in  legislation. 

At  the  time  of  the  adoption  of  the  constitutional  amendments,  there 
were  innumerable  diversities  in  the  features  of  the  municipal  govern- 
ment in  different  cities  resulting  from  previous  individual  charters. 

There  may  have  been  several  different  methods  of  organizing  a  school 
board  or  a  police  board  ;  as  many  methods  of  procedure ;  as  many  modes 
of  appointing  ;  of  discharging ;  of  paying  teachers  or  policemen. 

One  school  board  may  nave  had  power  to  furnish  books  for  all  the 
pupils  in  the  public  schools,  another  board  power  to  supply  indigent 
pupils  only,  and  still  another  board  no  power  to  furnish  books  to  any 
pupil. 

if ow  it  is  obvious  that  the  creation  of  such  diversities  since  the  adop- 
tion of  the  present  Constitution  would  be  beyond  the  ability  of  the 
legislature.     It  would  be  impossible,  for  instance,  for  the  legislature  to 
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create  a  board  of  education  in  one  city  which  would  have  power  of  a 
certain  scope,  and  in  another  city  a  board  with  authority  of  a  different 
kind. 

Now  it  seems  to  me  that,  aside  from  repealing  acts  like  that  under 
consideration  in  Vcm  Riper  v.  Parsons^  supra^  legislation  which  applies 
to  a  city  which  has  no  characteristic,  or  to  more  than  one  city,  each  hav- 
ing no  characteristic  to  distinguish  it  or  them  from  all  other  cities, 
except  such  peculiarities  of  government  as  are  created  by  previous  local 
legislation.  And  I  think  this  is  so,  even  if  the  legislation  appertains 
omy  to  the  changing  or  modification  of  the  feature  which  marked  the 
nine  cities  to  which  it  applies  as  a  group. 

If  one  city  only,  for  instance,  has  a  school  board  with  power  to  fur- 
nish books  for  cnildren,  I  do  not  perceive  why  an  act  changing  this 
Sower  to  one  which  gives  authority  to  furnish  books  to  indigent  chil- 
ren,  or  vice  versa^  is  a  general  act,  because  it  applies  to  all  cities  with 
boards  Having  power  to  purchase  books.  The  classification  is  vicious, 
because  it  depends  upon  previous  local  legislation. 

The  recognition  of  such  local  legislation  by  relying  upon  it  as  a 
foundation  for  new  legislation  which  only  changes,  perpetuates  or,  per- 
haps, increases  the  previous  local  or  special  features  created  by  special 
charters  is  as  inimical  to  the  constitutional  provision  as  if  the  last  legis- 
lation created  the  diversity  which  it  perpetuates. 

If  all  the  special  features  of  our  city  charters  can  be  changed  with 
only  the  feeble  restriction  that  the  statute  which  changes  it  shall  apply 
to  any  other  city  or  cities  which  may  happen  to  have  similar  features, 
then  it  will  be  a  distant  day  when  that  homogeneity  in  the  municipal 
governments  of  the  State,  which  the  constitutional  amendment  was  de- 
signed to  bring  about,  will  be  attained.  My  view  is  that  any  legisla- 
tion touching  any  branch  of  municipal  government  which  is  common 
to  all  cities  must  include  all  cities,  or  reduce  all  cities  to  uniformity  in 
respect  to  the  particular  with  which  the  legislation  deals. 

Schools,  poor,  police,  streets,  are  common  to  all  cities,  therefore  any 
legislation  which  applies  in  any  respect  to  one  of  these  subjects  must 
apply  to  all  municipalities  alike.  An  exception  to  this  rule  is  admitted 
in  the  Case  of  repealing  acts  like  that  in  Vcm  Riper  v.  Parsons^  svpra. 

The  views  above  expressed  seem  to  me  to  be  fortified  by  the  decis- 
ion of  this  court  and  the  court  of  errors  and  appeals  in  the  case  of  the 
State  V.  Hammer,  42  N.  J.  L.  435  ;  S.  C,  44  id.  570. 

The  act  under  consideration  was  entitled  "An  act  relating  to  the 
assessment  and  revision  of  taxes  in  cities  of  this  State." 

It  provided  that  in  any  city  of  this  State  where  a  board  of  assess- 
ment and  revision  of  taxes  now  exists  the  board  shall  hereafter  consist 
of  four  members. 

The  act  then  proceeded  to  remodel  the  constitution  of  the  board  in 
the  two  cities  which  alone  had  boards. 

The  act,  it  is  perceived,  applied  to  the  only  cities  which  had  this  fea- 
ture which  existed  by  reason  of  previous  local  legislation,  and  it  apper- 
tained to  the  modification  or  alteration  of  that  feature  which  distin- 
guished these  cities  from  the  rest. 

Yet  the  act  was  held  to  be  special,  the  chancellor  remarking :  "  How 
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docs  the  fact  that  taxes  are  assessed  by  a  board  of  assessors  in  one  or 
more  municipalities  constitute  such  a  diflEereuce  between  those  munici- 
palities, and  the  others  where  the  taxes  are  assessed  by  individual  asses- 
sors as  to  warrant  the  legislature  in  specially  interfering  in  the  affairs 
of  the  former,  to  such  an  extent  as  it  has  attempted  to  do  in  the  legis- 
lation under  consideration. 

Now  turning  again  to  the  statute  under  consideration  we  find  the 
opening  clause  of  the  first  section  recognizing  two  classes  of  police  offi- 
cers, namely,  the  class  which  hold  their  terms  determined  and  fixed  by 
statute,  and  the  class  whose  term  depends  upon  the  pleasure  of  any 
municipal  officer,  officers  or  board  authorized  to  make  appointment  or 
employment  in  a  police  department ;  and  it  legislates  for  tne  latter  class 
exclusively. 

Inasmuch  as,  in  the  view  already  expressed,  all  policemen  are  included 
within  a  class,  therefore  if  this  clause  stood  alone  it  would  in  my  judg- 
ment be  a  specimen  of  special  legislation. 

But  it  is  urged  that  this  language  can  be  disregarded,  and  that  the 
remaining  portion  of  this  section,  as  well  as  all  of  the  following  sec- 
tions of  the  act,  applies  to  all  policemen,  or  reduces  the  condition  of  all 
policemen,  in  respect  to  the  subject-matter  of  the  legislation,  to  a  uni- 
form status. 

In  looking  at  this  portion  of  the  act  the  generality  of  the  application 
of  the  words  must  be  admitted. 

The  concluding  part  of  section  1  provides  that  no  person  shall  be 
removed  from  office  or  employment  in  the  police  department  of  any 
city  for  political  reasons  or  for  any  other  cause  than  incapacity,  miscon- 
duct, etc. 

The  fifth  section  regulates  the  course  of  procedure  against  any  officer 
of  any  department,  and  the  other  sections  are  equally  comprehensive  in 
their  provisions. 

Now,  although  there  are  cities  in  which  the  duration  or  the  terms  of 
police  officers  seem  to  be  limited  by  charter  provisions,  yet  I  think  there 
IS  no  city  in  which  the  power  of  removal  of  snch  officers  in  some  shape 
does  not  exist,  and  I  am  sure  there  is  no  city  in  which  it  may  not  exist 

It  may  exist  in  some  cities  at  the  will  of  some  municipal  officer  or 
body  01  officers,  in  other  cities  for  some  specified  causes,  and  in  yet 
other  cities  for  still  other  causes.  For  the  trial  of  the  officers  where 
the  removal  is  for  cause,  the  proceedings  may  be  as  variant  as  the  cities 
are  numerous.  The  present  act  in  respect  to  the  cause  for  which 
removal  shall  be  made,  and  the  method  of  procedure  by  which  it  shall 
be  effected,  reduces  aU  cities  to  uniformity  and  applies  to  all  policemen 
and  to  all  departments. 

In  this  respect  the  legislation  is  general. 

It  is  secondly  objected  that  the  act  does  not  apply  to  municipalities 
other  than  cities. 

It  is  remarked  that  there  exist  in  the  State  some  municipalities  which 
under  the  name  of  boroughs  have  populations  as  great  and  interests  as 
important  as  some  municipalities  incorporated  under  the  name  of  cities: 
That  in  the  chartere  of  the  former  are  clauses  almost  or  entirely  iden- 
tical with  that  of  the  city  of  New  Brunswick  and  other  cities  of  the 
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State  in  regard  to  the  organization  and  control  of  the  police  depart- 
ment.    This  all  appears  to  be  true. 

It  is  therefrom  argued  that  a  classification  which  includes  only  cities 
is  not  valid  in  respect  to  legislation  concerning  a  subject  like  this  which 
is  common  to  both  cities  and  boroughs. 

Could  the  point  involved  in  this  contention  be  now  regarded  as  open 
for  discussion,  untrammeled  by  previous  judgments,  it  would  present, 
in  my  opinion,  a  question  not  easily  resolved  in  favor  of  the  classifica- 
tion. 

But  the  recognition  of  cities  as  a  class  for  legislative  purposes  in 
respect  to  other  subjects  as  obviously  common  to  both  cities  and  bor- 
oughs as  this  seems  to  have  been  too  frequent  to  be  now  disregarded 
in  this  court. 

No  subject  would  seem  to  be  of  more  general  and  uniform  import- 
ance to  both  cities  and  boroughs  than  that  of  assessments  for  local 
improvements.  Yet  the  recognition  of  the  validity  of  statutes  in  regard 
to  this  subject  applying  alone  to  cities  has  been  frequent.  State,  ex  reL 
Henderson,  v.  Jersey  City,  41  N.  J.  L.  489 ;  Mayor,  etc,  of  Jersey 
City  V.  Green,  42  id.  627;  Turrell  v.  Elizabeth,  43  id.  272;  Mayor 
of  Jersey  CityY.  Carson,  id.  664;  Righter  v.  Neioarlc,  45  id.  104. 

So  the  power  to  construct  sewers  and  assess  property-owners  for  the 
same  is  common  to  some  if  not  all  boroughs  as  well  as  cities,  yet  the 
act  of  1873,  p.  344,  entitled  an  act  respecting  assessments  for  construct- 
ing sewers  running  through  adjoining  cities,  was  held  to  be  general  in 
its  application.     Green  v.  Hotaling,  44  N.  J.  L.  347. 

Again,  an  act  passed  in  1881,  provided  that  any  oflBcer  in  any  city  in 
this  State  who  holds  any  oflBce  for  a  fixed  term  should  continue  to  hold 
such  office  until  his  successor  has  been  qualified. 

Officers  of  the  same  class  and  with  the  same  fixity  of  terms  are  as 
common  to  boroughs  as  to  cities,  yet  the  act  was  held  valid.  StUsing 
V.  Dan)is,  45  K  J.  L.  390. 

The  case  of  the  State,  Borough  of  Hightstown,Prosr.,  v.  Glenn,  47 N. 
J.  L.  105,  cited  in  opposition  to  the  view  that  the  present  act  is  general, 
did  not  necessarily  involve  the  question  whether  cities  and  boroughs 
were  within  one  class  for  the  purpose  of  legislation  concerning  the 
granting  tavern  licenses.  The  act  under  review  was  based  upon  an 
arbitrary  classification  of  different  boroughs,  and  applied  to  boroughs  of 
the  third  class  alone.     For  this  reason  the  act  was  clearly  special. 

The  opinion  placed  the  vice  of  the  legislation  upon  the  ground  that 
it  was  based  upon  population  alone  and  did  nqt  hold  that  a  class  which 
included  all  cities  or  all  boroughs  was  not  general. 

In  view  of  the  array  of  cases  in  which  classification  similar  to  this 
has  been  already  recognized,  I  am  constrained  to  regard  the  present  as  a 
general  act. 

There  is  also  a  question  raised  in  regard  to  the  propriety  of  the  use 
of  the  writ  of  certiorari  in  this  case,  inasmuch  as  the  resolutions 
brought  up  appertained  to  an  office,  and  so  this  writ  involved  the  right 
to  such  office. 

The  contention  was  that  q%u)  warranto  was  the  appropriate  writ. 
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I  think  this  case  is  entirely  within  the  rule  laid  down  in  the  ease  of 
Bradshaw  v.  City  Council  of  Camden^  39  N.  J.  L.  416. 
My  conclusion  is  that  the  resolutions  must  be  vacated. 


Pattebson  v.  Lippincott. 

February.  1885. 
Contract  —  When  Agent  xot  Liable  —  Implikd  Authoritt  —  Infancy  —  Per- 
sonal Defense. 

On  a  contract  in  writing,  made  by  a  person  in  the  name  and  behalf  of  his 
infant  son,  with  his  knowledge  and  consent,  a  suit  cannot  be  maintained  against 
the  father  on  the  contract. 

An  agent's  liability,  where  the  contract  is  made  in  the  name  of  his  principal^ 
rests  on  the  implied  warranty  of  his  authority  to  make  it  and  its  breach. 

It  is  not  a  breach  of  the  implied  warranty  of  authority  to  show  that  the 
principal  is  an  infant,  for  the  contract  of  an  infant,  in  a  purchase  that  may  be 
for  his  benefit,  is  voidable  and  not  void. 

A   party  to  a  contract    with  an   infant  cannot  disaffirm    it  and  sue  a  third 
person  as  principal,  where  the  agency  is  disclosed  at  the  time  of  making,  alleging- 
the  infancy  of  the  real  principal.     Infancy  is  a  personal  privilege  which  can  only 
■    be  set  up  by  himself  or  his  personal  representatives. 

On  certiorari  to  the  court  of  common  pleas  of  Atlantic  county. 

«/.  e/.  Crandall^  for  prosecutor.    Slaj}e  (&  Stephany^  for  defendant. 

Soudder,  J.  An  action  of  debt  was  brought  in  the  court  for  the 
trial  of  small  causes  by  Jacob  H.  Patterson  against  Barclay  Lippincott 
to  recover  the  balance,  $75,  claimed  under  a  contract  in  writing  for  the 
sale  of  the  exclusive  right  to  use,  manufacture  and  sell  the  plaintifPs 
patent  "air-heating  attachment,"  in  Atlantic  county,  New  Jersey. 
The  writing  was  signed  "  George  P.  Lippincott,  per  Barclay  Lippin- 
cott," on  the  part  ot  the  purchaser.  The  state  of  demand  avers  that 
by  virtue  of  tliis  agreement  the  plaintiff  did,  in  due  form,  convey  said 
patent  right  to  said  George  P.  Lippincott ;  that  said  George  and 
Barclay,  on  request,  have  refused  to  pay  said  balance,  and  that  since 
payment  became  due,  the  plaintiff  has  found  out  and  charges  that  said 
George  is  under  the  age  of  twenty-one  years.  He  further  avers  that 
he  never  had  any  contract  or  negotiations  with  George,  and  that 
Barclay's  warranty  of  authority  to  act  for  his  minor  son  is  broken, 
whereby  an  action  has  accrued  to  the  plaintiff  against  the  defendant. 

The  averment  that  the  plaintiff  never  had  any  contract  or  n^otiations 
with  George  is  not  sustained  by  the  proof,  for  the  testimony  of  Joseph 
N.  Risley,  the  agent  who  made  the  sale,  which  is  the  only  evidence  on 
this  point  that  appears  in  the  case,  is  that  the  defendant  told  him  he 
was  going  out  of  business  and  intended  to  transfer  it  to  Geoige ; 
requested  him  to  see  George  ;  he  did  so ;  talked  with  him  ;  he  looked 
at  the  patent ;  was  satisfied  with  it  and  talked  with  his  father  about 
buying  it.  The  deed  for  the  patent  right  in  Atlantic  county  was 
drawn  to  George  P.  Lippincott.  It  is  proved  by  the  admission  of  the 
defendant,  Barclay  Lippincott,  that  at  the  time  of  such  sale  and 
transfer  his  son  George  was  a  minor.  This  admission  is  competent 
testimony  in  this  suit  against  him. 

A  verdict  of  a  jury  was  given  for  the  plaintiff  against 'the  defendant 
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in  the  court  for  the  trial  of  small  causes ;  and  on  the  trial  of  the  apj^eal 
in  the  court  of  common  pleas  there  was  a  judgment  of  nonsuit  agamst 
the  plaintiff.  The  reason  for  the  nonsuit  does  not  appear  on  the  record, 
but  the  counsel  have  argued  the  cause  before  us  on  the  case  presented 
by  the  pleadings  and  proofs,  the  contention  beins  here,  as  it  was  below, 
that  the  plaintiff  could  not  aver  and  show  the  mfancy  of  George  P. 
Lippincott,  and  bring  this  action  against  Barclay  Lippincott  as  princi- 
pal in  the  contract  in  contradiction  of  its  express  terms. 

On  the  face  of  the  written  agreement  George  P.  Lippincott  is  the 
principal  and  Barclay  Lippincott  the  agent.  The  suit  on  the  contract 
should,  therefore,  be  against  the  principal  named  and  not  against  the 
agent,  unless  there  be  some  legal  cause  shown  to  change  the  responsi- 
bility. The  cause  assigned  by  the  plaintiff  is  the  infancy  of  George  at 
the  time  the  agreement  was  made  in  his  name  by  his  father.  The 
authority  on  wnich  he  bases  his  right  of  action  is  ^ay  v.  Gook^  22  N.  J.  L. 
343,  which  foUows  and  quotes  MoU  v.  fficks,  1  Cow.  536,  to  the  effect 
that  if  a  person  undertakes  to  contract,  as  agent,  for  an  individual  or 
corporation,  and  contracts  in  a  manner  which  is  not  legally  binding 
upon  his  principal,  he  is  personally  responsible ;  and  the  agent,  when 
sued  on  such  contract,  can  exonerate  himself  from  personal  responsibil- 
ity only  by  showing  his  authority  to  bind  those  for  whom  he ias  under- 
taken to  act.  Bay  v.  Cook  was  an  action  against  an  overseer  who  had 
employed  a  physician  to  attend  a  sick  pauper,  without  an  order  for 
relief  under  the  provisions  of  the  act  concerning  the  poor.  As  his  parol 
contract  with  the  physician  was  entirely  without  authority  to  bind  the 
township,  it  was  said  that  he  had  only -bound  himseK  to  pay  for  the 
services  rendered  at  his  request. 

Later  cases  have  held  that  an  agent  is  not  directly  liable  on  an  instru- 
ment he  executes,  without  authority,  in  another's  name.  That  the 
remedy  in  such  case  is  not  on  the  contract,  but  that  he  may  be  sued 
either  for  breach  of  warranty  or  for  deceit,  according  to  the  facts  of  the 
case.  Jenkins  v.  Hutchinson,  13  Q.  B.  744 ;  Lewis  v.  Nicholson^  18  id. 
503 ;  Baltzen  v.  Nicolay,  53  N.  Y.  467 ;  White  v.  Madison^  26  id. 
117,  and  many  other  cases  collected  in  the  notes  in  Whart.  Agency, 
§§  524,  532 ;  and  notes  to  Thomson  v.  Davenport^  9  B.  &  C.  78j  m 
2  Smith  Lead.  Cas.  358  (Am.  ed.).  Andrews,  J.,  in  BaUzen  v. 
Nicolay^  supra,  says :  "  The  ground  and  form  of  the  agent's  liability 
in  such  a  case  has  been  the  subject  of  discussion,  and  there  are  conflict- 
ing decisions  upon  the  point ;  but  the  later  and  better  considered  opin- 
ion seems  to  be,  that  his  liability,  when  the  contract  is  made  in  the 
name  of  his  principal,  rests  upon  an  implied  warranty  of  his  authority  - 
to  make  it,  and  that  the  remedy  is  by  an  action  for  its  breach." 

Although  the  state  of  demand  in  the  present  case  is  informally  drawn, 
there  is  in  the  last  sentence  a  charge  tnat  the  defendant's  warranty  of 
authority  in  pretending  to  act  for  said  minor  is  broken,  whereby  an 
action  has  accrued.  This  alleged  breach  of  an  implied  warranty  is 
founded  on  the  assumption  that  the  son  could  not  confer  any  authority, 
during  his  minority,  to  his  father  to  act  for  him  in  the  purchase  of  tms 
patent  right.  There  are  two  answers  to  this  position.  The  act  of  an 
infant  in  making  such  contract  as  this,  which  niay  be  for  his  benefit  in 
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transacting  business,  either  directly  or  through  the  agency  of  another, 
is  voidable  only  and  not  absolutely  void,  and,  therefore,  there  is  no 
breach  of  the  implied  warranty  unless  there  be  proof  showing  that  the 
act  of  the  agent  was  entirely  without  the  infant's  knowledge  or  con- 
sent. The  mere  fact  of  the  infancy  of  the  principal  will  not  constitute 
such  breach. 

It  was  argued  in  Whitney  v.  Dutch^  14  Mass.  457,  that  a  promissory 
note  signed  by  Dutch  for  his  partner,  Green,  who  was  a  minor,  was 
void  as  to  Green,  because  he  was  not  capable  of  communicating  author- 
ity to  Dutch  to  contract  for  him,  and  that,  being  void,  it  was  not  the 
subject  of  a  subsequent  ratification.  But  the  court  held,  that  it  was 
voidable  only,  and  having  been  ratified  by  the  minor  after  he  came  of 
age,  it  was  good  against  him.     See  Tyler  Infancy,  chap.  Ill,  §§  14-18. 

Another  answer  is,  that  the  defense  of  infancy  to  this  contract  with 
the  plaintiff  can  only  be  set  up  by  the  infant  himself,  or  those  who 
legally  represent  him.  Infancy  is  a  personal  privilege  of  which  no  one 
can  take  advantage  but  himself.  Voorhees  v.  Wait^  15  N.  J.  L.  343  ; 
Tyler  Infancy,  chap.  IV,  §  19 ;  Bingham  Infancy,  49. 

In  this  case  the  plaintiff  seeks  to  disaflSrm  the  infant's  contract  with 
him,  in  his  own  benalf  and.  sue  a  third  party  on  the  contract,  whose 
authority  to  bind  him  the  infant  has  not  denied.  The  privilege  of 
aflSrming  or  disaffirming  the  contract  belongs  to  the  infant  alone,  and 
plaintiff  cannot  exercise  it  for  him.  The  mere  refusal  to  pay,  charged 
m  the  demand  and  proved,  is  not  a  denial  of  the  defendant's  authority 
to  bind  the  infant,  for  it  may  be  based  on  the  failure  of  consideration, 
the  invalidity  of  the  patent,  fraudulent  representations  or  other  causes. 

The  judgment  of  nonsuit  entered  in  the  court  of  common  pleas  will 
be  afiirmed. 


Seyfobt  v.  Edison. 

November,  1885. 

SUPPLBMENTABT   PrOCEBDINOB  —  JURISDICTION  —  SERVICE  OP    PAPERS  IN  SlSTER 

State — Attachment  por  Disobedience. 

An  execution  returned  in  the  manner  pointed  out  by  section  23  of  the  act 
concerning  executions  —  Rev.  p.  393  —  on  which  a  sum  not  less  than  $50  remains 
due,  and  a  petition  in  compliance  with  the  requirements  of  section  24,  are  the 
jurisdictional  facts  upon  which  the  power  to  make  an  order  for  discovery  in 
supplementary  proceedings  rests.  * 

Service  of  an  order  lor  discovery  may  be  made  beyond  the  jurisdiction  of 
the  court  in  which  the  judgment  is,  and  even  out  of  the  State. 

Service  of  such  an  order  in  another  State  may,  in  the  circumstances  of  a 
particular  case,  be  so  unreasonable  and  oppressive  as  that  the  judge  would  refuse 
to  enforce  obedience  by  attachment  for  contempt ;  and  the  attachment,  if  issued, 
might  be  nugatory  by  reason  of  inability  to  execute  it,  where  the  debtor  remains 
beyond  the  jurisdiction  of  the  court ;  but  the  service  of  the  order  would  not  be 
illegal  or  irregular. 

On  case  certified  on  proceedings  for  discovery  in  aid  of  an  execution. 

Plaintiff  recovers  juagment  in  the  supreme  court  against  the  defend- 
ant on  postea  at  February  term,  1884,  on  which  execution  was  duly 
issued  to  Middlesex  county  and  returned  satisfied  in  part  only  by  sale 
of  all  of  the  defendant's  property  subject  to  execution..    Petition  was 
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thereupon  presented  by  the  plaintiff  to  the  Honorable  Edward  W. 
SouDDEB,  a  justice  of  said  court,  in  due  form,  and  duly  verified  as  required 
by  the  statute  —  Rev.  p.  393,  §  24.  Upon  presentation  of  which 
petition  the  said  justice  made  an  order  on  the  day  of  November, 

1884,  requiring  said  defendant  to  appear  before  a  supreme  court  com- 
missioner therein  named  at  a  time  and  place  therein  specified,  and  make 
discovery  under  oath  as  to  his  property  and  things  in  action  in  the  form 
prescribed  by  said  statute  —  §  23. 

At  the  time  of  the  making  of  this  order  the  defendant  was  not  a  resi- 
dent of  this  State,  but  was  at  that  time,  has  been  since^  and  is  now,  a 
resident  of  and  domiciled  in  the  State  of  New  York ;  and  plaintiff, 
beinff  unable  to  find  the  defendant  within  this  State,  delivered  a  duly 
certified  copy  of  said  order  personally  to  said  defendant  in  the  city  of 
New  York ;  the  said  order  was  not  served  in  any  other  manner. 

Defendant  did  not  appear  before  the  commissioner  as  required  by  the 
order,  but  afterward  moved  before  the  justice  by  whom  the  same  had 
been  made  to  set  aside  the  service  thereof  as  insuflScient  by  reason  of 
the  same  having  been  served  out  of  the  jurisdiction  of  the  court  wherein 
said  judgment  had  been  rendered,  and  to  discharge  the  defendant  from 
obedience  thereto. 

The  justice  denied  the  said  motion  and  confirmed  the  said  service  by 
order  dated  May  5,  1885,  and  therein  and  thereby  further  ordered  that 
defendant  appear,  at  a  time  and  place  therein  specified,  before  the  same 
commissioner,  and  make  discovery,  and,  in  default  of  so  appearing,  that 
he  should  show  cause  before  said  justice  why  he  should  not  be  attached 
as  for  a  contempt  of  said  supreme  court.  The  last-named  order  was 
sent  to  the  defendant  by  mail  to  his  address,  in  the  city  of  New  York, 
and  there  received  by  him,  and  a  copy  thereof  was  served  on  his 
attorney  in. this  State. 

Defendant  did  not  appear  for  examination,  in  response  to  the  last 
order,  but  now  moves  to  set  aside  said  orders,  and  the  plaintiff  moves 
to  make  absolute  the  order  to  show  cause  why  an  attachment  should 
not  issue.     Both  motions  are  heard  at  the  same  time  by  consent. 

Certified  for  advisory  opinion  of  supreme  court,  Scdddeb,  J. 

Argued  before  Justices  Dbpue,  Vansyckel  and  Souddbe. 

A,  V.  SchencJc^  for  motion,     Alan  H.  Strong^  contra, 

Depue,  J.  The  judgment  on  which  the  order  for  discovery  was 
made  was  recovered  upon  a  verdict  in  a  suit  brought  by  summons  duly 
served. 

Application  was  made  to  set  aside  the  order  for  discovery  on  the 
ground  that  the  order  was  not  legally  served  on  the  defendant. 

By  the  twenty-third  section  of  the  act  concerning  executions,  power 
is  conferred  upon  the  judge  to  make  the  order  whenever  an  execution 
has  been  returned  unsatisfied  in  whole  or  part,  provided  the  amount 
due  on  the  judgment  shall  not  be  less  than  $50.  Rev.  393.  Section 
24  prescribes  the  conditions  upon  which  the  order  shall  bo  made  —  a 
petition  verified  by  oath  stating  the  amount  due  on  the  execution,  the 
return  of  the  officer  made  thereon,  and  the  belief  that  the  judgment 
debtor  has  property  or  money  or  things  in  action  due  to  him  or  held  in 
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trust  for  him,  where  the  trust  has  been  created  by,  or  the  fund  held  in 
trust,  has  proceeded  from  himself,  over  and  above  such  property  as  is 
or  may  be  reserved  by  law  to  an  amount  exceeding  $50.  An  execu- 
tion returned  in  the  manner  pointed  ont  by  the  twenty-third  section, 
on  which  a  sum  not  less  than  $50  shall  remain  duo,  and  a  petition  in 
compliance  with  the  requirements  of  the  twenty-fourth  section,  are  the 
jorisdictional  facts  upon  which  the  power  to  make  the  order  depends. 
There  is  nothing  in  the  nature  of  the  proceeding  or  in  the  requirements 
of  the  statute  which  makes  notice  to  the  defendant  essential  to  the 
validity  of  the  order.  There  is  no  more  reason  for  requiring  a  notifica- 
tion 01  the  defendant,  in  execution  of  the  purpose  to  reach  his  choses 
in  action  or  property  held  upon  a  legal  trust  lor  his  benefit,  and  sub- 
jecting them  to  the  payment  of  the  judgment  debt,  than  there  would 
be  for  requiring  notice  to  him  of  the  intention  to  levy  on  his  personal 
chattels  by  an  execution  upon  the  judgment.  By  the  statute  tne  order 
takes  eflfect  immediately  uix)n  its  being  made,  and  the  title  of  the 
receiver  when  appointed  will  have  relation  to  the  time  of  the  issuing  of 
the  execution.  Coleman  v.  Roff^  45  N.  J.  L.  10.  The  object  of  the 
statute  is  to  reach  moneys  due  to  the  defendant  and  property  held  in 
trust  for  him  which,  for  technical  reasons,  cannot  be  subjected  to  levy 
and  sale  by  process  of  execution  ;  and  the  examination  of  the  judgment 
debtor,  for  tne  purpose  of  the  discovery  of  such  property  and  injunction 
process,  are  proceedings  for  the  advantage  of  the  judgment  creditor,  the 
more  effectually  to  accomplish  the  purpose  of  the  statute.  Discovery 
by  means  of  the  examination  of  the  judgment  debtor  is  not  essential  to 
the  appointment  of  a  receiver.  If  the  debtor  on  notice  fails  to  appear 
the  creditor  may  examine  other  witnesses  ;  or  if  he  appears  and  makes 
denial  of  the  ownership  of  such  property,  the  contrary  may  be  made  to 
appear  bv  other  witnesses,  and  by  such  testimony  a  receiver  may  be 
appointed.     Cclton  v.  BigdaWy  41  N.  J.  L.  266. 

The  statute  contemplates  that  the  judgment-debtor  shall  have  notice 
of  the  examination.  If  on  the  examination  it  shall  not  be  made  to 
appear  that  the  debtor  has  such  property  or  things  in  action  as  may  be 
reached  under  the  statute,  the  petition  of  the  judgment  creditor  shall 
be  dismissed  with  costs  —  Rev.  394,  §  27  —  and  either  party  may  pro- 
duce  before  the  commissioner,  witnesses  to  testify  in  his  oehalf ,  and  the 
debtor  is  entitled  to  be  represented  by  counsel  at  the  examination,  and 
cross-examine  the  witnesses  sworn  and  exanlined  by  his  rdversary. 
Acts  1882,  page  154.  An  order  appointing  a  receiver,  where  the 
examination  of  witnesses  was  had  without  notice  to  the  judgment 
debtor,  would  undoubtedly  be  irregular. 

The  statute  has  made  no  provision  for  the  mode  of  serving  the 
order  for  discovery.  Statutory  provisions,  with  respect  to  service  of 
summons  in  a  cause,  are  inapplicable  to  this  proceeding.  The  general 
doctrine  of  the  law  is  that  extraordinary  process,  such  as  writs  of 
injunction,  mcmdamvSy  quo  warranto  ana  certiorari^  with  regard 
to  which  there  is  no  statutory  prescription  of  the  time  or  mode  of 
service,  may  be  served  by  any  person  and  in  any  manner  by  means  of 
which  the  party  to  whom  they  are  directed  may  reasonably  be  made 
aware  of  the  fact  of  the  issuing  of  the  writ  and  of  its  requirement.    If 
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the  original  is  in  fact  delivered  to  the  persons  to  whom  it  is  directed, 
in  such  a  manner  as  to  communicate  the  information  that  they  are 
required  to  obey  it,  the  service  is  sufficient.  State  v.  Dvyyer^  41  N.  J.  L. 
93-95.  An  injunction  will  not  be  set  aside  as  being  irregularly  served 
where  it  was  served  out  of  the  jurisdiction  of  the  court;  and  there  are 
cases  in  which  a  party  will  be  considered  in  contempt  where  the  injunc- 
tion was  not  regularly  served,  as  where  they  were  present  in  court  at 
the  time  it  was  ordered,  or  had  other  certain  knowledge  that  tlie  same 
had  been  ordered.  Corey  v.  Voorhees^  1  Green  Ch.  5-7.  In  Harring 
V.  Kauffman^  2  Beas.  397,  the  defendant  had  been  brought  within  the 
jurisdiction  of  the  court  by  process  of  subpoena  regularly  served  in  the 
cause.  An  injunction  order  allowed  was  served  on  the  defendant  at 
his  residence  in  the  city  of  New  York,  and,  on  application  for  an  order 
declaring  such  service  to  he  a  valid  and  sufficient  service,  Chancellor 
Oreen  made  the  order.  The  learned  chancellor  said  that  "  all  that  is 
required  to  enable  the  court  to  enforce  obedience  to  its  process  is  that 
the  defendant  should  have  knowledge  of  the  order  for  the  injunction  ; 
,  .  .  if  the  injunction  was  properly  granted,  the  service,  though  out 
of  the  State,  answered  all  the  ends  for  which  it  was  intended ;  it 
apprised  the  party  of  the  order  of  the  court." 

The  practice  of  the  court  of  chancery,  with  respect  to  punishing 
violations  of  its  injunction  orders,  in  which  the  court  acts  upon  knowE 
edge  by  the  party  enjoined  of  the  mere  fact  that  the  injunction  order 
has  been  granted,  is  peculiar  to  that  court.  But  so  far  as  concerns  the 
service  of  orders  and  rules,  in  the  course  of  a  cause  over  which  a  court 
of  law  \\^  obtained  jurisdiction,  the  practice  of  the  two  courts  should 
be  similar.  Such  rules  and  orders  are  no  part  of  the  machinery  incident 
to  the  jurisdiction  of  the  court,  and  service  made  beyond  the  limits  of 
the  jurisdiction  of  the  court,  or  out  of  the  State,  answers  all  the  ends 
for  which  service  was  intended ;  it  apprises  the  party  of  the  order  of 
the  court.  I  have  no  doubt  that  service  of  demand  of  security  for 
costs  of  notice  of  motions  to  strike  out  pleadings,  notice  of  trial,  of 
taking  depositions,  of  interrogatories,  of  rules  to  plead  and  the  like, 
made  in  another  State,  would  bo  good.  If  it  were  otherwise  great 
inconvenience  might  result  if  a  party  residing  in  another  State  should 
appear  in  the  suit  in  person.  An  order  for  discovery  in  supplementary 
proceedings  is  a  proceeding  of  the  same  nature  as  those  that  have  been 
mentioned,  and  should  be  put  on  the  same  footing  as  to  the  mode  of 
service.  It  may  be  served  on  the  defendant  beyond  the  jurisdiction  of 
the  court,  and  even  out  of  the  State.  Service  of  such  an  order  in 
another  State  may,  in  the  circumstances  of  a  particular  case,  bo  so 
unreasonable  and  oppressive  as  that  the  judge  would  refuse  to  enforce 
obedience  by  attachment  for  contempt,  and  the  attachment,  if  issued, 
might  be  nugatory  by  reason  of  inability  to  execute  it,  where  the  debtor 
remained  beyond  the  jurisdiction  of  the  court,  but  the  service  of  the 
order  would  not  be  illegal  or  irregular. 

In  this  case  there  are  no  circumstances  that  made  the  service  of  these 
orders  oppressive  or  unreasonable.  The  defendant  does  not  make  his 
resistance  to  them  on  the  ground  that  the  time  or  mode  of  service  was 
unreasonable.     He  puts  himself  upon  the  allegation  that  the  service 
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was  not  legally  made.  We  think  both  orders  were  properly  served, 
and  that  the  order  to  show  cause  why  an  attachment  tor  disobedience 
should  not  issue  should  be  made  absolute. 


State  v.  Freeholders  op  Camden  Gounty. 

Novembers,  1885. 

Quo  Warranto  —  Claimant  Should  be  made  a  Party. 

Where  the  purpose  of  a  writ  of  certiorari  is  obviously  to  test  the  right  to  an 
oflSce  or  francnise  within  this  State,  in  proceedings  to  which  a  claimant  is  not 
made  a  party,  the  writ  will  be  dismissed. 

A  quo  warranto  information  is  the  proper  remedy  to  try  the  title  to  an  office, 
but  an  incumbent  cannot  use  it  against  one  who  has  not  been  in  the  actual 
possession  and  user  of  the  franchise. 

.  On  certiorari.  Argued  at  June  term,  1885,  before  Depue,  Van- 
STOKEL  and  Sccdder. 

Alfred  Uugg^  for  prosecutor.     Samuel  D.  Bergen^  for  defendants. 

Scudder.  J.  The  writ  recites,  that "  being  willing  for  certain  reasons 
to  be  certified  of  a  certain  election  of  Charles  F.  Adams  by  said  board, 
as  steward  of  the  alms-house  of  said  county,  we  command  you,  that  his 
said  election^  with  all  things  touching  and  concerning  the  same,  you  do 
certify,  etc." 

It  is  obvious  that  this  court  cannot  pass  upon  the  validity  of  the 
election  of  Charles  F.  Adams  to  the  office  of  steward  of  the  alms-house, 
in  a  suit  to  which  he  is  not  made  a  party.  The  only  party  defendants 
in  this  writ  are  the  board  of  chosen  freeholders  and  their  clerk. 

The  return  to  the  writ  shows  that  at  a  meeting  of  the  board  of  chosen 
freeholders  in  November,  1882,  a  resolution  was  passed  that  all  oflScers 
elected  to  positions  created  by  the  board,  and  not  by  law,  should  there- 
after be  elected  for  and  hold  the  same  for  three  years,  and  not  for  one 
year,  as  theretofore.  At  the  same  meeting  the  prosecutor,  Alfred 
Haines,  was  elected  steward  for  the  Camden  county  alms-house  for  the 
term  of  three  years  next  ensuing  from  the  25th  day  of  March,  then  next 
(1883).  At  the  beginning  of  the  term  he  entered  upon  the  office,  and 
still  continues  in  possession. 

On  May  21,  1884,  the  resolution  extending  the  term  from  one  year 
to  three  years  of  all  persons  elected  by' the  board  was  rescinded  Dy  a 
vote  of  the  board,  and  on  November  12,  1884,  Charles  F.  Adams  was 
elected  steward  of  the  alms-house.  March  19, 1885,  Mr.  Adams  tendered 
his  resignation  as  a  member  of  the  board  of  freeholders,  of  which  he  was 
one  at  the  time  of  his  election,  his  resignation  and  the  certificate  of 
election  of  his  successor  for  his  unexpired  term  were  accepted,  and  the 
latter  was  sworn  in  as  a  member  of  the  board.  Further  action  was  stayed 
by  the  writ  of  certiorari. 

In  Bradahaw  v.  City  of  Camden^  39  N.  J .  L.  416,  the  writ  of  certiorari 
was  permitted  to  be  used  for  the  purpose  of  removing  from  the  way  of 
a  person  in  possession  of  an  office  a  proceeding  which  he  apprehended 
might  be  used  unlawfully  to  oust  him  before  the  end  of  tne  terra  for 
which  he  was  appointed.    The  effort  here  made  is  not  only  to  vacate  the 
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rescindinff  resolution  which  was  passed  to  shorten  the  prosecutor's  term 
of  office,  out  also  to  attack  the  election  of  Charles  F.  Adams,  as  his 
successor,  under  the  authority  of  this  resolution.*  Adams  is  directly 
interested  in  this  proceeding  and  should  be  made  a  party  if  it  were 
admissible  thus  to  question  the  validity  of  his  election,  and  his  right  to 
this  office  and  francnise,  by  certiorari.  But  this  cannot  be  done.  An 
information  in  the  nature  of  a  qiw  warranto  is  the  direct  and  proper 
remedy  to  test  the  legal  right  to  an  office  or  franchise  within  this  State, 
and  this  can  only  be  used  when  a  person  shall  usurp,  or  unlawfully  hold 
or  execute  such  office,  or- franchise,  under  the  term  of  our  statutes. 
Tlev.  905 ;  Laws  1884,  p.  320 ;  Stokes  v.  Chosen  Freeholders  oj^ 
Camden,  36  N.  J.  L.  217. 

The  prosecutor  being  still  in  possession  of  the  office  of  steward  of 
the  alms-house  cannot  prosecute  an  information,  for  Adams  has  not  been 
in  the  actual  possession  and  use  of  the  franchises.  There  must  be  an 
vser,  as  well  as  a  claim  of  a  franchise,  to  found  an  application  for  an 
information  in  nature  of  a  quo  warranto.  King  v.  WhitneU,  5  T.  R. 
84  ;  Updegraff  v.  Crans,  47  Penu.  St.  103.  He  may  await  the  attack 
of  his  adversary  by  q%io  warranto  information,  but  cannot  anticipate 
him  by  disputing  his  title  to  office  in  proceedings  to  which  he  is  ,not 
made  a  party.  Collateral  questions  affecting  the  right  to  an  office  may 
be  sometimes  raised  either  by  ce7*tiorari,  or  mandamus,  in  testing  the 
Talidity  of  laws,  or  the  ordinances  and  resolutions  of  municipal  bodies 
as  in  O'Donnell  v.  Diisman,  39  N.  J.  L.  677  ;  Trowhy^idge  v.  Newark, 
46  id.  140 ;  Fitzgerald  v.  New  Brunswick  at  the  present  term,  and  many 
other  reported  cases  ;  but  the  title  to  offices  held  under  such  laws,  ordi- 
nances or  resolutions  cannot  be  definitely  determined  in  these  proceed- 
ings to  which  one  of  the  claimants  is  not  made  a  party.  Where  the 
purpose  of  the  writ,  as  it  appears  in  this  case,  is  to  forestate  the  opinion 
of  tne  court,  if  qu^  warrant^  information  should  be  hereafter  used,  and 
to  act  directly  on  the  election  of  a  claimant  to  office  who  is  not  made  a 
party,  it  should  be  dismissed,  with  costs ;  and  that  will  be  the  order  of 
the  court. 


Weller  v.  MoCormick. 

November  5,  1885. 

Municipal  Corporation  —  Ornamental  Shade  Trees  in  Street  —  Rotten 
Limb  Fell  —  Duty  op  Lot  Owner  and  City. 

In  a  city  where  for  a  long  time  the  municipality  has,  by  its  charter,  had 
authority  to  plant,  rear,  trim  and  preserve  ornamental  shade  trees  in  the  streets, 
proof  that  a  defendant  owns  and  occupies  the  lot  in  front  of  which  such  a  tree 
stands  on  the  street  is  not  sufficient  evidence  that  he  planted  or  maintains  the 
tree  for  his  own  uses,  so  as  to  charge  him  with  the  duty  of  trimming  the  same, 
and  with  responsibility  for  injury  received  by  the  plaintiff,  upon  whom  a  neg- 
lected rotten  limb  had  fallen. 

Where  a  municipal  corporation,  under  its  charter,  plants  or  maintains  shade 
trees  on  the  sidewalks  of  its  streets  the  owners  or  occupants  of  the  adjoining 
premises  are  not  charged  with  the  duty  of  properly  trimming  the  trees,  in  the 
absence  of  any  statute  or  municipal  regulation  imposing  that  duty  upon  them. 

The  old  English  rule  that,  if  an  occupant  of  land  along  a  highway  inclosed 
his  land  so  that  travelers  could  not  pass  over  it  when  the  road  was  out  of  repair, 
he  thereby  became  bound  to  keep  the  highway  in  good  order,  does  not  prevail  in 
New  Jersey. 
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On  rnle  to  show  cause  why  a  new  trial  should  not  be  had,  certified 
from  tlie  Middlesex  circuit. 

Argued  June  term,  1885,  before  the  chief  justice  and  Justices  Magie 
and  DtxoN. 

Chas,  T.  Cowenhoveny  for  plaintiff.  R.  Adrian  and  Alan  E, 
8tron(/j  for  detendant. 

Dixon,  J.  On  September  27,  1881,  the  defendant  became  the  owner 
of  a  hotel  on  the  corner  of  Somei-set  and  George  streets,  in  the  city  of 
New  Brunswick  ;  his  title  extending  to  the  middle  of  the  street.  On 
the  sidewalk  of  George  street  in  front  of  his  premises  an  elm  tree  was 
growing,  and  on  January  21,  1883,  the  plaintiff,  while  passing  along 
the  sidewalk,  was  injured  by  a  limb  that  fell  from  the  tree.  The  plain- 
tiff sued  the  defendant  for  the  damages  so  sustained,  and  recovered  on 
the  theory  that  the  facts  above  stated  created  a  duty  on  the  part  of  the 
defendant  to  use  proper  care  toward  trimming  the  tree  so  that  trar- 
elers  would  not  be  endangered  thereby. 

Whether  these  circumstances  give  rise  to  such  a  duty  is  the  first  ques- 
tion discussed  before  us  on  the  motion  for  a  new  trial. 

It  must  be  conceded  that  ordinarily,  when  a  person  for  his  private 
ends  places  or  maintains,  in  or  near  a  highway,  any  thing  which,  i\ 
neglected,  will  render  the  way  unsafe  for  travel,  he  is  bound  to  exercise 
due  care  to  prevent  its  becoming  dangerous.  If,  therefore,  from  the  fact 
that  the  tree  in  question  stood  on  a  portion  of  George  street  owned  bj 
the  defendant,  it  is  to  be  inferred  that  the  tree  was  placed  or  maintained 
there  by  him  for  his  private  benefit,  it  would  follow  that  the  all^d 
duty  existed.  But  we  think  that  in  the  present  case  this  fact  is  not 
sufhcient  to  warrant  such  an  inference  against  the  defendant. 

Shade  trees  in  the  streets  of  a  city  are  of  public  a^  well  as  private 
utility.  They  protect  and  ornamenfr  the  way  for  public  use,  as  they  also 
do  the  adjoining  property  for  private  enioyment.  It  is,  therefore,  clear 
that  by  virtue  of  the  ordinary  public  right  in  highways,  the  public  may 
plant  and  maintain  shade  trees  therein.  Whether  the  legislature,  to 
whom  this  power  primarily  belongs,  has  in  a  given  case  delegated  it  to 
a  subordinate,  depends  of  course  upon  the  tenns  by  which  authority  is 
granted.  In  the  charter  of  the  city  of  New  Brunswick  the  matter  is 
not  left  in  doubt.  That  instrument  —  P.  L.  1863,  p.  347,  §  31- 
gives  the  common  council  power  to  make,  modify  and  repeal  ordinances, 
rules,  regulations  and  by-laws  for  directing  and  regulating  the  planting, 
rearing,  trimming  and  preserving  of  ornamental  shade  trees,  in  the 
streets,  parks  and  grounds  of  the  city.  It  thus  appears  that  since  1863 
the  municipality  has  had  the  power  of  planting  and  preserving  shade 
trees  in  the  streets,  and  thereiore  the  presence  of  any  such  tree  in  a 
street  may  be  attributed  to  the  exercise  of  this  power  as  well  as  to  any 
other  cause.  Under  these  circumstances  the  most  that  the  plaintiff  can 
properly  claim  to  have  proved  is  that  the  tree  was  planted  or  maintained 
either  by  the  defendant  for  private  purposes  or  by  the  city  for  public 
purposes.  This  is  inadequate  to  the  necessities  of  the  plaintiff's  posi- 
tion, for  a  plaintiff  must  show  by  a  preponderance  of  evidence,  not  that 
either  the  defendant  or  some  disconnected  third  party  is  responsible, 
but  that  the  defendant  is  responsible. 


Digitized  by 


Google 


If.  J.]  Weller  v.  McCormick.  777 

The  verdict,  therefore,  cannot  be  supported  on  an  inference  that  the 
tree  was  planted  or  maintained  by  the  defendant. 

But  if  the  tree  was  planted  or  maintained  by  the  city,  would  the  law 
then  cast  upon  the  defendant  as  owner  or  occupant  of  the  abutting 
premises  the  duty  of  taking  care  that  the  tree  should  not  endanger 
travelers  ? 

At  common  law  the  duty  of  keeping  highways  safe  for  travel  per- 
tained ordinarily  to  the  parish  at  large.  Rex  v.  Sheffield^  2  T.  R.  106. 
But  since  the  traveler  might,  when  the  highway  became  unsafe,  pass 
over  the  adjoining  private  property,  the  tenant  of  that  property,  if  he 
chose  to  inclose  it  so  as  to  exclude  the  traveler,  became  bound  to  keep 
the  road  in  front  of  his  premises  repaired.  Sir  Edward  Dunscomhs 
case,  Oro.  Car.  366 ;  2  Smith  L.  C;  Devaston  v.  Payne^  note  205. 

If  this  doctrine  has  been  adopted  in  our  jurisprudence  and  is  appli- 
cable in  cities,  it  would  seem  to  go  far  toward  establishing  the  defend- 
ant's liability.  For  the  case  shows  that  the  adjoining  premises  were 
used  by  him  as  a  hotel,  a  use  inconsistent  with  a  right  of  free  passage 
round  a  dangerous  portion  of  the  street.  But  I  think  the  doctrine  m 
question  forms  no  part  of  our  legal  system.  From  very  early  times 
our  State  policy  has  encouraged  the  building  of  fences  and  the  people 
have  been  accustomed  to  inclose  their  lands  along  public  roads.  Yet 
the  burden  of  maintaining  highways  has  always  been  borne  by  the 
public  with  means  raised  under  the  taxing  power,  and  no  instance  I 
think  can  be  found  in  which  either  a  private  or  public  prosecution  has 
been  sustained  against  an  occupant  of  the  adjoining  inclosure  for  a 
mere  omission  to  repair  the  road.  It  is  now  a  well-settled  principle  that 
the  expense  of  keeping  and  inlproving  highways  cannot  be  charged  upon 
the  owners  of  abutting  lands,  whether  inclosed  or  not,  merely  because 
of  their  frontage,  and  this  negatives  the  idea  that  the  old  English  rule 
is  in  force  among  us. 

A  distinction,  nowever,  has  been  drawn  between  the  road  in  general 
and  the  sidewalk.  Probably  in  consideration  6f  the  peculiar  privilege 
usually  accorded  to  the  owner  of  land  to  use  the  adjacent  sidewalk  for 
stoops,  areas,  shutes  and  other  domestic  and  trade  conveniences,  he  has 
been  held  chargeable  with  the  whole  expense  of  maintaining  this  por- 
tion of  the  road.  Paxson  v.  Sweety  1  Gr.  196  ;  Agens  v.  Newark^  37 
N.  J.  L.  415 ;  Slrkpatrick  v.  Commissioners^  42  id.  510 ;  Robins  v. 
Commissioners^  44  id.  116.  Still  even  this  liability  has  not  been 
extended  beyond  the  limits  fixed  by  express  legislation.  No  case  has 
intimated  that,  if  the  owner  or  occupant  of  the  abutting  premises  had 
not  in  any  way  interfered  with  the  side  of  the  road  and  had  had  no  duty 
enjoined  upon  him  in  regard  to  it  by  statute  or  lawful  municipal  regula- 
tion, he  was  under  an  obligation  to  render  it  fit  or  safe  for  passage. 
Since  the  private  duty  is  enforced  mainly  for  public  benefit  and  seems 
to  form  an  exception  to  the  rule  that  public  advantage  should  be  secured 
at  public  cost,  it  ought  not  to  be  enlarged  beyond  the  bounds  already 
indicated. 

My  conclusion,  therefore,  is  that  if  the  tree  in  question  was  planted 
or  preserved  by  the  city  the  defendant  owed  no  duty  concerning  it, 
^except  such  as  was  imposed  by  the  by-laws  of  the  corporation.  As  no 
Vol.  II.— 98 


Digitized  by 


Google 


778  The  Eastern  Reporte  [N.  J. 

by-law  was  oflfered  in  evidence  at  the  trial  the  verdict  cannot  rest  on 
this  basis. 

The  rule  to  show  cause  should  be  made  absolute,  for  want  of  proof 
that  the  defendant  was  bound  to  take  care  of  the  tree. 


State  v.  Colleotor  of  Jersey  Crrr. 

November  5,  1885. 

Certiorari. 

1.  The  curative  force  of  the  act  of  March  23,  1881,  extends  to  all  the  proceed- 
ings in  making  and  collecting  the  assessment. 

2.  In  the  case  of  those  non-resident  in  this  State,  no  method  being  prescribed 
for  giving  notice  of  application  to  increase  valuations,  no  laches  can  be  imputed 
for  failure  to  do  so.  In  such  cases  it  is  incumbent  on  the  prosecutor  to  show 
affirmatively  that  the  valuation  made  by  commissioners  of  appeal  is  unjust,  or  it 
will  be  approved. 

3.  In  the  case  of  resident  tax  payers,  where  notice  is  required,  and  has  not  been 
given,  the  assessment  will  be  reduced  to  the  valuation  made  by  the  assessor, 
unless  evidence  is  taken  to  show  its  insufficiency  and  application  is  made  under 
the  act  of  lySl  to  increase  it. 

Argued  at  June  term,  1885,  before  Justices  Depce,  Vanstckel  and 
Scudder. 

W,  G,  /Spencer,  Esq,,  for  plaintiflEs.  John  A.  Blair,  Esq.,  for 
defendant. 

Vanstckel,  J.  The  writ  in  this  case  certifies  for  review  the 
increased  assessment  upon  lands  of  the  prosecutors  made  by  the  board 
of  finance  of  Jersey  City,  acting  as  commissioners  of  appeal  in  cases  of 
taxation. 

To  vacate  this  assessment,  the  relators,  who  are  non-residents  in  this 
State,  rely  upon  various  alleged  irregularities  in  the  proceedings  before 
the  commissioners  of  appeal. 

Since  the  passage  of  the  act  of  March  23,1881  —  page  194 — it  is 
unnecessary  to  consider  the  reasons  relied  upon  for  reversal. 

The  curative  force  of  this  statute  is  not  restricted  to  the  proceedings 
of  the  assessor  in  making  the  original  assessment.  State  y,  Mtdfom, 
Collector,  43  N.  J.  L.  550. 

Evxry  step  taken  in  the  course  of  perfecting  and  finally  adjusting  the 
valuation  is  as  much  part  of  the  assessment  as  the  act  of  the  assessor  in 
making  the  valuation  originally.  The  act  is  remedial,  and  should  be 
liberally  construed  to  embrace  within  its  scope  all  the  steps  necessarily 
taken  in  levying  the  public  revenues.  That  such  was  the  legislative 
purpose  is  manifested  oy  the  fact  that  its  operation  is  expressly  exten- 
ded to  the  proceedings  for  the  collection  as  well  as  for  the  assessment 
of  taxes.  It  could  not  have  been  intended  to  exclude  the  intermediate 
steps  between  the  initial  and  final  procedure.  The  legislature  has  with- 
heUl  from  this  court  the  power  to  set  aside  an  assessment  for  any 
irregularity  or  defect  in  form  or  illegality  in  assessing  or  levying  the  same. 
The  commissioners  in  this  case  met  on  the  day  fixed  by  law,  and 
adjourned  from  time  to  time,  until  the  business  before  them  was  dis- 
posed of .  If  notice  to  the  prosecutors  that  application  to  increase  the 
assessment  certified  was  necessary,  the  evidence  shows   that   sufficient 
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notice  was  given.  But  in  my  judgment  the  statute  does  not  contem- 
plate notice  to  non-residents  m  this  State. 

The  seventy-ninth  section  of  the  general  tax  law — Rev.  1158  — 
requires  the  collector  to  notify  the  individual  or  corporation,  whose 
property  has  been  assessed  at  too  low  a  rate,  that  complaint  will  be  made 
to  trie  commissioners  of  appeal,  at  least  ten  days  before  the  commis- 
sioners meet,  and  that  such  notice  shall  be  served  by  delivering  the  same 
to  said  individual  or  bv  leaving  it  at  his  dWelling-house. 

This  applies  to  residents  and  not  to  anv  extra-territorial  notice,  other- 
wise a  duty  is  impose^  on  the  collector,  which  he  could  not  perform,  and 
in  most  cases  the  attempt  to  increase  the  assessment  of  non-residents 
would  prove  abortive.  The  proceeding  is  in  rem,  and  is  not  within  the 
rule  tliat  it  cannot  be  initiated  and  consummated  without  notice,  where 
the  interests  of  residents  of  other  States  are  involved,  in  the  absence  of 
a  statute  requiring  notice  to  be  given. 

The  act  requires  notice  to  be  served  personally,  or  to  be  left  at  the 
dwelling-house.  No  other  mode  of  giving  notice  will  satisfy  the  statute^ 
and  therefore  if  it  applies  to  non-residents,  the  prescribed  method  must 
be  observed,  whether  the  tax  payer  resides  in  New  York  city,  California 
or  beyond  the  seas. 

In  respect  t6  notice,  no  error  appears  in  the  proceedings.  This  court 
is  empowered,  if  need  be,  to  ascertain  and  determine  for  what  sum  the 
property  was  legally  liable  to  taxation.  No  laches  can  be  imputed  to  the 
collector  in  this  instance. 

The  prosecutors,  therefore,  were  not  deprived  by  any  act  or  neglect  of 
the  public  authorities  of  the  opportunity  to  be  heard  before  the  commis- 
sioners of  appeal.  It  is  consequently  incumbent  on  the  prosecutors  to 
show  affirmatively  that  the  estimate  of  value  made  by  the  commissioners 
of  appeal  was  unjust  or  excessive.  If  such  evidence  had  been  presen- 
ted to  the  court,  relief  would  be  granted  by  making  the  proper  rebate. 
No  such  testimony  having  been  produced  in  this  case,  the  presumption 
must  prevail,  that  the  increased  assessment  is- just,  and  that  no  necessity 
for  reviewing  it  exists. 

In  the  case  of  resident  tax  payers  the  law  provides  how  notice  of 
intention  to  increase  assessments  shall  be  given.  The  neglect  to  give 
such  notice  deprives  the  resident  of  an  opportunity  to  be  heard  in  his 
own  behalf.  He  is  entitled  to  the  judgment  of  the  appellate  body  after 
he  has  been  heard.  Therefore  in  the  latter  instance,  if  notice  has  not 
been  given,  the  assessment  will  not  be  supported  by  the  presumption 
which  upholds  the  former  case,  but  it  will  be  reduced  to  the  valuation 
made  by  the  .assessor,  unless  evidence  is  taken  to  show  that  it  is  insuffi- 
cient, and  application  is  made  to  this  court  under  the  act  of  1881  to  fix  a 
fair  valuation. 

This  was  the  rule  adopted  by  the  court  in  State  v.  MuLford,  before 
cited. 

The  assessment  must  be  affirmed. 
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Lowe  v,  Waetman. 

November,  1885. 

Malicious  Pkosecution  —  Criminal  Proceedings  Must  be  Terminated. 

An  action  for  malicious  prosecution  is  prematurely  brought  if  commenced 
before  the  criminal  prosecution  is  ended.     (1^  r^te,  p.  781.) 

A  criminal  prosecution  may  be  said  to  have  terminated:  (1)  where  there  is  a 
verdict  of  not  guilty;  (2)  where  the  grand  jury  ignore  a  bill;  (3)  where  a  noUt 
prosequi  is  entered;  (4)  where  the  accused  has  been  discharged  from  bail  or 
imprisonment. 

On  case  certified  from  Somerset  circuit.  • 

Argued  at  June  terra,  1885,  before  the  chief  justice  and  Justices 
Dixon,  Magie  and  Paekeb. 

John  A.  Freck^  for  plaintiff.  Jno,  Fred,  Voorheea  and  A,  A.  Clarity 
for  defendants. 

Parker,  J.  This  action  was  brought  for  malicious  prosecution.  The 
summons  was  issued  on  June  30,  1884.  The  case  was  tried  in  Decem- 
ber term,  1884,  of  the  circuit.  It  was  proved  that  Peter  Lowe,  the 
plaintiff,  was  arrested  on  the  29th  day  of  March,  1884,  by  virtue  of  s 
warrant  issued  by  a  justice  of  the  peace,  upon  complaint  of  John  V. 
Wartman,  the  defendant,  made  by  him  in  writing,  under  oath,  which 
complaint  set  forth  that  Lowe  had  been  guilty  of  larceny.  Lowe 
entered  into  the  usual  recognizance  for  his  appearance  at  the  then  next 
teiTii  of  the  Somerset  oyer  and  terminer,  to  be  held  in  April,  1884. 

It  appears  that  the  justice  of  the  peace  did  not  send  the  papers  to  the 
prosecutor  of  the  pleas,  or  to  any  officer  of  the  court,  until  after  the 
April  term.  It  does  not  appear  thiit  the  matter  was  brought  to  the 
attention  of  the  grand  jury  until  the  September  term. 

At  tlie  term  last  natned  Wartman  was  subpoenaed  as  a  witness  be- 
fore the  grand  jury.  He  attended  and  was  examined  in  reference  to 
the  complaint.  At  that  time  this  suit  had  been  commenced,  the  pro- 
cess being  tested  on  the  30th  of  June.  There  has  never  been  a  rule 
entered  discharging  Lowe  from  the  complaint,  or  to  release  his  securi- 
ties. The  jury  found  for  the  plaintiff,  whereupon  a  rule  to  show  cause 
was  granted,  and  the  case  certified  to  this  court. 

The  only  question  for  decision  is,  whether  this  suit  was  prematurelj 
brought.  There  is  no  doubt  that  this  question  may  be  raised  under  the 
plea  of  general  issue. 

Several  cases  are  found  in  our  reports  which  settle  the  law  in  Kew 
Jersey.  An  action  for  malicious  prosecution  is  premature,  if  com- 
menced before  the  criminal  prosecution  is  ended.  "What  constitutes 
the  ending  of  the  prosecutions  sometimes  may  admit  of  some  doubt. 
But  in  this  case  it  is  clear  that  on  the  30th  of  June  the  criminal  prose- 
cution had  not  terminated.  The  complaint  was  pending  before  the 
grand  jury  three  months  after  this  suit  had  been  commenced. 

A  criminal  prosecution  may  be  said  to  have  been  terminated:  (1) 
where  there  is  a  verdict  of  not  guilty ;  (2)  where  the  grand  jury  ignore 
a  bill ;  (3)  where  a  noUe  prosequi,  is  entered ;  and  (4)  where  the 
accused  has  been  discharged  from  bail  or  imprisonment. 

This  case  does  not  come  under  either  of  above  heads. 
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The  circnit  court  is  advised  in  conformity  with  the  views  herein 
expressed. 

Note.—  See  Moak's  Underbill  on  Torts,  170 ;  4  Wait's  Act.  &  Def .  347 ;  Fisher  v. 
JBristow.l  Doug.  215  ;  Le^er  v.  HamiU,  57  Ind.  433  ;  Rfdwayv.  Mc Andrew,  7Moak*8 
Eng.  Rep.  126 ;  Dempaey  v.  Lepp,  52  How.  Pr.  11 ;  Orates  \\  Dawson,  180  Mass.  78  ; 
S.  C,  89  Am.  Rep.  429  ;  Hatch  v.  Cohen,  84  N.  C.  602  ;  S.  C.  38  Am.  Rep.  630 ; 
McNamee  V.  Minke,  49  Md.  122 ;   Winn  v.  Peckkam,  42  Wis.  493. 

While  a  suit  is  pending  no  action  in  the  nature  of  a  suit  for  maliciously  or  without 
probable  cause  instituting  the  pending  suit  can  be  maintained.  Jones  v.  McOaddin, 
21  Weekly  Dig.  53,  not  elsewhere  reported. 

In  a  case  of  malicious  prosecution,  the  right  of  action  accrues  whenever  the  crimi- 
nal prosecution  is  disposed  of  in  such  a  manner  that  it  cannot  be  revived,  and  the 
prosecutor,  if  he  proceeds  further,  will  be  put  to  a  new  one.  Gasebeer  v.  Rice,  24  N. 
W.  Rep'r,  693. 

The  general  rule  that  in  actions  for  malicious  prosecution  the  proceeding  must  have 
terminated  in  favor  of  the  accused  does  not  obtain  wTiere  the  prosecution  has  termi- 
nated under  such  circumstances  that  the  accused  had  no  opportunity  to  controvert 
the  facts  alleged  against  him,  to  secure  a  determination  in  his  favor.  Sioensgaard  v. 
Davis,  19  Rep'r,  784 ;  S.  C,  23  N.  W.  Rep'r,  543. 

When  final  judgment  is  entered  in  favor  of  a  party  on  trial,  the  prosecution  is  so 
far  terminated  that  he  may  sue  for  malicious  prosecution.  Marks  v.  Townsend,  97  N. 
Y.  590. 

To  maintain  an  action  for  malicious  prosecution,  it  is  essential  that  the  complaint 
should  show  that  the  alleged  prosecution  has  been  terminated  in  the  plaintiff's  favor, 
either  by  his  acquittal,  or  in  such  way  that  no  further  proceedings  can  be  had  against 
him.  It  is  not  enough  that  the  district  attorney  certifies  that  the  indictment  ought 
never  to  be  tried.     Thomason  v.  De  Mott,  18  How.  529  ;  S.  C,  9  Abb.  242. 

The  refusal  ef  a  grand  jury  to  find  an  indictment,  a  nol.  pros.,  or  any  proceeding  by 
which  the  particular  prosecution  is  disposed  of  in  such  a  manner  that  it  cannot  be 
revived,  and  that  the  prosecutor,  if  he  intends  to  proceed  further,  must  institute  pro- 
ceedings de  novo,  is  a  sufficient  termination  of  the  prosecution  to  enable  plaintln  to 
bring  his  action.     Apgar  v.  Woolston,  43  N.  J.  L.  57. 

A  discharge  on  hcweas  corpus  of  a  prisoner  committed  to  jail  to  await  the  action  of 
the  grand  jury,  on  a  charge  of  felony,  before  the  meeting  of  the  grand  jury,  is  not 
such  a  determination  of  the  prosecution  in  favor  of  the  defendant  as  will  enable  him 
to  maintain  an  action  for  malicious  prosecution.  Swartwout  v.  Dickelman,  12  Hun, 
358. 

A  suit  has  not  terminated,  so  as  to  become  the  foundation  for  an  action  for  mali- 
cious prosecution,  so  long  as  an  appeal  from  the  judgment  therein  is  pending. 
Palm&r  v.  Avery,  41  Barb.  290  ;  Nebenzahl  v.  Townsend,  61  How.  Pr.  353.— Ed. 


Potts  v.  Point  Pleasant  Land  Company. 

November,  1885. 

Pleading  —  Ck)NDmoN  Precedent  —  Excuse  for  Performance. 

The  declaration  for  breach  of  covenant  alleged  due  performance,  on  part  of 
plaintiffs,  of  a  condition  precedent ;  the  defendant  pleaded  that  plaintiffs'  right 
to  recover  was  dependent  on  performance  ;  that  plaintiffs  had  not  performed ; 
plaintiffs  replied  that  although  they  tendered  themselves  ready  and  willing  to 
complete  the  said  work,  the  defendants  notified  them  to  remove  ...  by 
reason' of  which  they  were  prevented  from  continuing  said  work  according  to  the 
terms  of  the  contract.    On  demurrer,  held,  that  the  replication  was  bad.* 

On  demurrer  to  replication. 

Argued  at  June  term,  1885,  before  Justices  Knapp  and  Heed. 
James  Buchanan^  for  demurrants.     Fred,  Pa/rJcer^  for  plaintiffs. 
Heed,  J.     The  declaration  is  for  breach  of  covenant.     It  sets  out 
a  contract  under  seal,  by  the  terms  of  which  the  plaintiff  was  to  perform 

♦  See  Moak  Van  Santv.  PI.  179 ;  Boone  Code  PL,  §  22. 
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for  the  defendants  certain  work  in  filling  and  grading  certain  lots  and 
clayinff  certain  sidewalks  at  Point  Pleasant.  It  then  declares  that  the 
deiendants  did  covenant,  in  consideration  of  the  faithful  performance 
of  the  said  work,  to  pay  eighteen  cents  per  cubic  yard  for  the  sand  or 
clay  removed ;  the  |5ayment  to  be  made  by  a  deed  of  real  estate,  by  an 
assignment  of  certam  mortgages,  by  orders  for  guano,  and  by  the  pay- 
ment of  cash.  It  then  avers  the  due  performance  of  the  work  on  the 
part  of  the  plaintiff,  and  the  faihire  of  the  defendants  to  perform  their 
covenant,  to  make  payment  according  to  the  terms  of  their  contract 

To  this  declaration  the  defendants  pleaded,  among  others,  the  plea 
that  the  performance  of  the  work  was  a  condition  precedent  to  the 
plaintiffs  right  to  payment,  and  that  the  plaintiffs  liad  not  performed 
the  said  work.  To  this  plea  the  plaintiffs  replied  that,  although  they 
tendered  themselves  ready  and  witling  to  complete  the  said  work,  the 
defendants  notified  them  to  remove  from  the  defendants'  land  all  the 
plaintiffs'  materials,  tools  and  working  implements  ;  by  reason  of  which 
they  were  prevented  from  continuing  said  work  according  to  the  terms 
of  the  pontract. 

To  tliis  replication  a  demurrer  was  filed.  The  point  of  the  demnr- 
rant  upon  the  argument  was  that  the  ground  upon  which  the  plaintifb 
based  their  ri^ht  of  action,  in  their  replication,  was  a  clear  departure 
from  the  position  taken  by  them  in  their  declaration.  The  counsel  for 
the  plaintiffs  contended  that  the  replication  fortified  the  case  made  by 
the  declaration,  and  so  was  legitimate.  The  design  of  a  replication  is 
to  put  upon  the  record  some  new  facts  which  show  that,  notwithstand- 
ing the  existence  of  the  matters  pleaded  by  the  defendant,  the  declara- 
tion is  yet  true.  Thus,  if  plaintiff  declares  upon  a  statute,  and  defend- 
ant pleads  that  it  is  repealed,  a  replication  that  it  has  been  revived  by 
a  subsequent  act  is  good.  For  the  reviving  act  gives  renewed  effect 
to  the  first  on  which  the  action  is  founded.  Gould  Plead.  445.  So,  if 
in  trespass  the  defendant  justifies  for  a  distress,  damage  fedsani^  ihe 
plaintitt  may  reply  that  the  defendant  afterward  converted  to  his  own 
use,  for  this  shows  the  taking  to  be  a  trespass  ah  initio.  Comyn  Dig., 
Pleader,  11. 

These  are  obvious  instances  of  a  fortification  of  the  position  first 
taken  by  the  pleader.  But  in  the  two  pleadings  of  the  plaintiffs  in  the 
present  case,  it  appears  manifest  that  the  ground  upon  which  the 
plaintiff  rests  his  claim  is  in  each  distinct.  He  assumes  on  each  that 
he  has  a  condition  to  perform  as  a  precedent  to  his  right  to  recover 
compensation.  He  first  says :  "  I  perform  it."  He  next  says :  "  I  did 
not  perform  it,  but  was  ready  to  do  so  and  you  hindered  me."  The 
performance  of  such  a  condition,  and  an  excuse  for  not  performing  it, 
are  matters  so  distinct  that  good  pleading  requires  the  certain  averment 
of  that  one  upon  which  the  party  relies.  Tney  are  so  treated  by  Mr. 
Chitty,  he  giving  the  rules  that  regulate  the  pleading  of  a  perform- 
ance of  conditions  precedent,  and  also  the  averments  necessary  insetting 
out  an  excuse  of  performance  by  the  plaintiff.  In  regard  to  the  latter 
he  remarks :  "  In  stating  an  excuse  for  non-performance  of  a  certain 
precedent,  the  plaintiff  must,  in  general,  show  that  the  defendant  either 
prevented  the  performance  or  rendered  ft  unnecessary  to  the  prior  act 
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by  his  neglect  or  by  his  discharging  the  plaintiff  from  performance." 
Chitty  Plead.  '326. 

But  the  point  involved  here  is  not  new.  Thus,  Mr.  Gould,  citing 
Co.  Lit.  304  a,  and  1  Sid.  10,  says :  "  If  in  covenant  broken  the  defend- 
ant pleads  performance  in  general  terms  and  the  plaintiff  replies  non- 
performance of  a  particular  act,  a  rejoinder  that  the  defendant  was 
ready  to  perform  and  tendered  performance  and  that  the  plaintiff  pre- 
vented it  is  a  departure  from  the  plea :  Performance,  and  tender  and 
refusal  being  distinct  and  inconsistent  ffrouuds  of  defense.  The  matter 
rejoined  should  have  been  pleaded  in  the  lirst  instance."  Gould  Plead. 
455. 

In  the  present  case  the  plaintiffs  rest  their  case  upon  performance  of 
a  precediug  covenant.  In  the  case  mentioned  bv  Mr.  Gould,  the 
defendant  rested  his  defense  upon  the  performance  of  his  covenant. 
In  neither  case  could  the  parties  in  a  subsequeut  pleading  shift  their 
ground  of  attack  or  defense  from  performance  to  an  excuse  for  non- 
performance. 

There  should  be  judgment  for  the  defendant,  with  costs. 


State,  ex  bel.  Bamfoed,  v.  Hollinshead. 

November,  1885. 

Mandamus  —  To  Compel  Payment  op  Clerk  Fees  to  Collector. 

Where  an  act  of  the  legislature  requires  the  county  clerk  to  pay  the  fees  of  his 
oflSce  to  the  county  collector,  mandamus  will  not  issue  at  the  suit  of  a  tax  payer  to 
enforce  such  payment. 

The  right  of  action  is  vested  in  the  collector,  and  it  is  his  duty  to  collect  the 
sum  due  the  county. 

Argued  at  June  term,  1885,  before  Justices  Depde,  Vansyokel  and 

SCUDDES. 

J.  J,  CrandaUy  Esq.^  for  relators.  Thoa.  B.  Hamed^  Eaq.y  for 
defendant. 

Yansyckel,  J.  The  relators  are  tax  payers  of  the  county  of  Cam- 
den, who  allege  that  the  defendant,  who  is  the  county  clerk  of  Camden 
county,  has,  in  virtue  of  his  office,  collected  certain  moneys  which  it  is 
his  duty  to  pay  to  the  county  collector  of  said  county.  The  respondent 
admits  that  ne  has  in  hand  the  sum  of  $2,000,  which  the  act  of  1880, 
p.  247,  as  amended  by  the  act  of  1884,  p.  58,  requires  him  to  pay  to 
the  county  collector.  He  neglects  and  refuses  to  pay  this  sum  to' the 
collector,  and  in  defense  of  his  refusal  so  to  do  alleges  that  the  said  acts 
of  the  legislature  are  void  and  unconstitutional. 

To  enforce  obedience  on  the  part  of  the  county  clerk  to  the  statutory 
requirement,  the  relators  obtained  a  rule  to  show  cause  why  a  writ  of 
mandamus  shall  not  issue  to  the  clerk,  and  now  ask  to  make  said  rule 
absolute.  The  general  rule  is  that  a  private  individual  applying  for  a 
writ  of  mandamus  must  show  in  himself  a  specific  legal  right  and  the 
want  of  a  specific  legal  remedy.  If  granted,  it  must  be  in  pursuit  of 
or  protection  for  some  particular  right  which  he  holds  independent  of 
that  which  he  has  in  common  with  the  public  at  large.     H^^ff^ner  v. 
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CommonweaUhj  28  Penn.  St.  108 ;  Sanger  v.  County  CommissionerSy 
25  Me.  291;  Delbridge  v.  Qreen,  29  Mich.  121;  Wood  Mandamus, 
96 ;  High  Ex.  Remedies,  §  33. 

It  may  be  difficult  to  reconcile  all  the  adjudicated  cases  in  this  State 
in  conformity  to  this  rule.  In  iState  v.  GrisGom^  3  Hal.  136,  a  pri- 
vate applicant  had  mandamus  to  tlie  township  committee  to  assign  to 
overseer  divisions  of  a  public  highway.  On  a  like  application  fnandor 
rau8  issued  to  the  overseer  to  open  the  road  in  State  v.  HoUiday^  3  Hal. 
205.  A  citizen  sued  out  certiorari  to  set  aside  action  of  surveyors 
vacating  a  highway  in  State  v.  StiedeJcer^  30  N.  J.  L.  80.  In  State  v. 
Common  Council  of  Rahway^  33  N.  J.  L.  110,  on  the  application  of  a 
voter,  a  writ  of  mandamus  was  granted  to  conipel  council  to  appoint  a 
special  election  to  fill  a  vacancy.  In  State  v.  Tolan^  33  N.  J.  L.  195, 
an  inhabitant  of  a  city  had  leave  to  file  a  quo  warranto  to  test  the 
legality  of  the  election  of  aldermen. 

In  State  v.  Bronson^  35  N.  J.  L.  468,  where  commissioners  had  been 
appointed  under  a  legislative  act  to  lay  out  roads  and  public  parks  in 
certain  parts  of  Union  county  and  to  provide  for  the  expenses  thereof, 
it  was  held,  that  a  party,  though  a  landowner  and  tax  payer  within  the 
parts  designated,  could  not  call  in  question  the  proceeaings  of  the  com- 
missioners unless  the  natural  and  necessary  consequence  of  their  acts 
would  subject  him  to  taxation,  or  injuriously  affect  and  interfere  with 
his  property  or  legal  rights.  Where  the  common  council  of  the  city  of 
Trenton,  without  authority,  granted  to  an  individual  the  privilege  of 
laying  a  railroad  track  across  the  public  street,  this  court  refused,  in 
State  V.  City  of  Trenton^  36  N.  J.  L.  79,  to  permit  a  citizen,  who  sus- 
tained no  dama£:e  peculiar  to  himself,  to  interfere  by  certiorari. 

In  State  v.  Williams^  the  view  of  this  court  was  that  every  cit- 
izen had  a  right  to  the  inspection  of  public  documents,  provided  he 
show  the  requisite  interest  therein,  and,  therefore,  a  manrf^TWrt/^  was 
properly  awarded  to  enforce  the  exercise  of  the  right.  In  the  road 
cases  and  in  the  case  last  cited,  the  relator,  without  the  aid  of  the 
extraordinary  remedy,  would  have  been  deprived  of  rights  which  he  was 
entitled  personally  to  enjoy  —  the  use  of  the  highway  and  the  inspection 
of  the  record.  It  will  be  observed  that  the  learned  justice  who  deliv- 
ered the  opinion  of  the  court  in  the  Rahway  case  in  33  N.  J.  L.,  also 
pronounced  the  opinion  in  the  later  case  in  35  N.  J.  L.,  and  concurred 
m  the  view  of  the  court  in  36  N.  J.  L.  The  most  extreme  case  which 
can  be  found  will  not  justify  intervention  by  the  prosecutors  in  the 
case  at  bar.  The  legislative  enactment  which  is  made  the  basis  of  this 
application  vests  in  tne  county  collector  the  exclusive  right  to  sue  for 
the  fees  in  controversy. 

He  is  not  a  party  to  this  suit,  and  cannot  be  concluded  by  the  judg- 
ment of  the  court  in  this  proceeding.  The  relators,  therefore,  are  mere 
volunteers ;  they  cannot  be  permitted  to  vex  the  respondent  with  a  suit, 
the  issue  of  which  will  furnish  no  bar  to  a  like  prosecution  by  the  real 
party  in  interest.  In  a  litigation  where  the  judgment  of  the  court  can 
nave  no  conclusive  force,  an  opinion  cannot  be  expressed  as  to  the 
constitutionality  of  acts  of  the  legislature.  There  is  an  ample  remedy 
to  which  resort  may  be  had.     The  county  collector  may  persist  in  his 
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neglect  to  prosecute  for  the  recovery  of  the  claim,  but  he  will  do  so  in 
peril  of  conviction  for  official  misconduct.  The  corrupt  intent  which 
must  be  present  to  render  the  neglect  of  official  duty  indictable,  may 
be  found  in  the  fact,  that  the  statute  expressly  gives  him  a  right  of 
action,  which  he  refuses  to  prosecute,  with  a  knowledge  that  the  clerk 
withholds  moneys  due  to  the  county.  Against  such  a  criminal  prose- 
cution his  suggestion  or  belief  that  the  positive  law  is  unconstitutional 
may  furnish  a  slender  defense.  In  that  aspect  of  the  case  the  law  is 
most  forcibly  expressed  by  the  chief  justice  in  State  v.  Kdaey^  44  N. 
J.  L.  30. 

"  Statutes  are  not  voidable  even  by  judicial  decision  except  upon  very 
satisfactory  grounds ;  and  nothing  short  of  almost  absolute  certainty 
with  respect  to  the  entire  invalidity  of  an  act  would  aflEord  an  excuse  to 
an  officer  for  his  refusal  to  execute  it.  Any  less  stringent  rule  of  offi- 
cial conduct  in  such  a  respect  would  be  a  public  evil  of  very  ^reat 
magnitude.  For  a  financial  agent  of  the  government  to  refrain  from 
putting  into  operation  a  legislative  policy,  plainly  evinced  by  a  formal 
enactment,  acting  on  his  own  judgment,  unassisted  by  any  judicial  tri- 
bunal, would,  unless  in  an  instance  of  such  clear  illegality  that  the  flaw 
would  be  at  once  admitted  by  every  enlightened  mind,  be  inconsistent 
with  every  dictate  of  law  and  public  policy." 

How  much  time  must  elapse  before  criminal  negligence  can  be 
imputed  to  a  public  officer  is  not  now  a  pertinent  subject  of  inquiry. 
The  fact  that  when  found  to  exist  it  is  punishable  shows  that  there  is 
another  remedy  than  that  now  sued  for  by  the  relators. 

The  writ  of  mcmdamvs  must  be  denied,  but  it  should  be  without  costs. 


State  v.  Anness. 

November,  1885. 

Justice's  Court — TrrLE  not  Pleaded  —  Ofpeii  op  Evidence  as  to — Practice. 

If  a  defe&dant  in  an  action  in  a  justice's  court,  not  having  filed  a  plea  of  title 
and  given  bond  pursuant  to  section  25  of  the  small  cause  act,  at  the  trial  offers 
to  prove  legal  title  to  land,  either  in  himself  or  in  a  third  person  under  whom  he 
justifies  the  act  for  which  he  is  sued,  the  justice  should  refuse  the  offer  and  pro- 
ceed to  determine  the  cause  without  regard  to  such  offer. 

II  the  offer  is  to  prove  absence  of  title  merely  in  the  plaintiff,  and  such  evi- 
dence is  relevant,  the  justice  should  dismiss  the  action  for  want  of  jurisdiction. 

On  ceriiora7*i  bringing  up  a  dismissal  of  a  cause  in  the  court  of  com- 
mon pleas  of  Middlesex  county  upon  appeal  from  the  judgment  of  a 
justice  of  the  peace. 

Argued  at  J  une  term,  1885,  before  Justices  Knapp  and  Eebd. 

E.  Cutter^  for  prosecutor. 

Reed,  J.  This  action  was  brought  in  a  justice's  court.  It  was 
brought  in  trespas&  for  cutting,  carrying  away  and  converting  to  the 
use  of  the  defendant  three  tons  of  salt  ffrass  growing  upon  a  tract  of 
land  containing  two  and  a  half  acres,  tne  property  of  the  plaintiff. 
There  was  a  verdict  by  a  jury  in  favor  of  the  plaintiff,  and  judgment 
thereon.  An  appeal  was  lodged  in  the  common  pleas.  When  the 
cause  came  on  for  trial,  the  counsel  for  the  defendant  moved  that  the 
Vol.  n.— 99 
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suit  be  dismissed  upon  the  ground  that  the  title  to  real  estate  came  in 
question.  The  court  ordered  that  the  suit  be  dismissed  and  the  judg- 
ment below  be  reversed,  and  that  the  defendant  recover  costs  of  suit 
to  be  taxed. 

It  appears  from  a  return  made  by  the  judges  in  response  to  a  rule 
upon  tnern,  that  in  the  trial  in  the  court  of  common  pleas  the  following 
was  the  course  of  events.  The  plaintiff  relied  upon  possessing  acts 
exerted  by  him  upon  the  land  in  question  as  the  only  evidence  of  his 
interest  in  the  land  from  which  the  hay  was  cut. 

When  the  plaintiff  rested  his  case  the  defendant  proceeded  with  his 
defense.  He  offered  a  surveyor  who  located  the  tocus  in  quo  within 
the  description  contained  in  a  deed  from  one  Freeman  to  one  Samuel 
A.  Meeker,  and  alleged  that  he,  the  defendant,  had  authority  from  an 
executor  of  said  Meeker,  deceased,  who  was  in  possession  of  a  part  of 
the  premises,  to  enter  upon  the  same. 

Tlie  plaintiff  objected  to  the  admission  of  this  testimony.  The  defend- 
ant moved  that  tne  suit  be  dismissed,  and  it  was  dismissed  as  already 
stated  on  the  ground  that  title  to  land  came  in  question  and  so  the  court 
had  no  jurisdiction. 

In  regard  to  the  proper  judicial  conducl  of  justices'  courts  and  courts 
of  common  pleas  upon  appeal,  in  action  where  evidence  of  title  to  land 
is  proffered,  the  following  propositions  may  be  regarded  as  settled  by 
former  adjudications. 

First,  that  in  actions  involving  a  trespass  upon  land,  if  the  plaintiff 
rests  iiiscase  upon  proof  of  a  possession  in  fact,  which  was  invaded,  no 
question  of  title  within  the  meaning  of  the  justices  act  arises. 

If,  however,  his  case  rests  not  upon  an  actual  possession  but  upon  a 
constructed  possession  arising  from  the  fact  that  he  has  documentary  or 
other  legal  title,  such  legal  title  is  not  provable  in  these  courts  and  the 
action  must  be  dismiss^.  Ilill  v.  Carter^  1  Harr.  87 ;  Carnpfidd  v. 
Johnson^  1  2^b.  85 ;  Gregory  v.  Kanouse^  6  Halst  62 ;  Dick&rson  v. 
Wadaw&rthj  33  N.  J.  L.  357  ;  Osborne  v.  Butcher^  2  Dutch.  308. 

Second,  if  in  any  action  in  these  courts  the  defendant  proffers  in 
evidence  testimony  which,  if  established,  is  a  defense,  and  such  testimony 
involve  the  establishment  of  legal  title  in  the  defendant  or  a  third 
party,  such  testimony  is  not  admissible. 

Third,  if  such  offer  on  the  part  of  the  defendant  is  to  prove  legal 
title  in  him,  or  in  a  third  person  under  whose  authority  the  defendant 
justifies  the  act  for  which  he  is  sued,  then  if  he  has  not  filed  a  plea  of 
title  and  given  bond  pursuant  to  the  provisions  of  the  twenty-fifth  sec- 
tion of  the  small  cause  act,  the  court  may  proceed  to  judgment  without 
regard  to  such  offer.     Messier  v.  Fleming^  44  N.  J.  L.  108. 

Fourth,  if  the  offer  on  the  part  of  the  defendant  is  not  to  prove  title 
in  himself  or  in  some  third  party  under  whose  authority  he  justifies,  but 
is  to  prove  absence  of  title  in  the  pklntiff  merely,  tlie  action  should  be 
dismissed.     Fleming  v.  Nessler^  supra. 

The  facts  in  the  present  case  bring  it  within  the  third  proposition. 
The  plaintiff  having  rested  his  right  to  the  locus  in  quo  upon  proof  of 
an  actual  possession  the  defendant  put  his  defense  upon  an  entry  justifi- 
able imder  an  authority  derived  from  a  third  person  who  had  the  legal 
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title.  Had  he  interposed  a  plea  of  title  and  filed  a  bond  the  action  in 
the  court  below  would  have  oeen  arrested  at  that  point.  He  did  not  do 
so  and  therefore,  placed  himself  in  the  position  of  waiving  his  defense  so 
far  as  it  rested  upon  a  justification  by  reason  of  having  himself  the 
legal  title,  or  by  reason  of  having  authority  from  some  one  in  whom  such 
title  resided.  The  action,  so  far  as  this  point  was  involved,  should  have 
been  decided  upon  the  other  evidence  in  the  cause  an^  not  dismissed 
for  want  of  jurisdiction.  There  was,  however,  as  appears  by  the  record 
before  us,  another  obstacle  in  the  way  of  the  court  of  common  pleas 
entertaining  the  action  at  all.  The  case  was  never  legally  before  the 
appellate  court  for  trial.  This  appears  from  the  fact  that  the  action  in 
tne  court  below  was  tried  by  a  jury,  that  an  imperfect 'affidavit  for 
appeal  was  filed  with  the  justice,  and  a  motion  was  made  in  tlie  court  of 
common  pleas  to  dismiss  the  appeal  upon  that  ground,  which  motion 
was  refused. 

The  affidavit  was  in  the  following  words :  *'  The  appeal  is  not  taken 
for  the  purpose  of  delay,  but  in  good  faith  for  the  reason  that  he,  the 
defendant,  is  advised  by  his  counsel  that  the  judgment  entered  before 
the  justice  is  erroneous  and  will  be  reversed  upon  appeal."  "While 
rigid  verbal  conformity  to  the  words  of  the  statute  is  not  now  required, 
yet  it  must  appear  from  the  affidavit  that  the  appeal  is  not  prosecuted 
for  the  purpose  of  delay,  and  that  the  party  believes  he  has  a  just  and 
legal  deiense  upon  the  merits.  Snover  v.  Tinsmariy  38  N".  J.  L.  210,  and 
cases  there  cited. 

The  second  requirement  does  not  appear  in  the  affidavit  filed  in  this 
case.  The  affidavit  says  that  he  is  ad\nsed  by  his  counsel  that  certain 
facts  exist.     This  is  not  the  oath  required  by  the  act. 

Then  again  he  does  not  say  that  he  is  ever  advised  that  he  had  a  just 
and  legal  defense  upon  the  merits,  but  says  that  for  some  cause,  technical 
or  it  may  be  otherwise,*  thejudgment  before  the  justice  is  erroneous  and 
will  be  reversed.  This  affidavit  failed  in  letter  and  substance  to  meet 
thd  statutory  requirement  and  should  have  been  so  treated  by  the 
appellate  court. 

That  court  should  have  dismissed  the  appeal. 

The  judgment  of  the  common  pleas  dismissing  the  action  and  revers- 
ing the  judgment  below  is  now  reversed,  with  costs. 


State  v.  Inhabftants  of  Bloomfield. 

November,  1885. 

Cektiorari. 

The  act  of  1879,  page  837,  is  special  and  local  and  therefore  unconstitutional 
BO  far  as  it  relates  to  townships. 

The  distinction  necessary  to  mark  a  class  for  legislation  must  be  something  in 
the  situation  or  circumstances  of  the  places  embraced  bj  the  legislative  enact- 
ment, which  would  render  like  powers,  if  granted,  inappropriate  to  and  unavail- 
able for  other  like  political  districts. 

Under  the  act  of  March  15,  1881 — Laws,  page  118 — it  was  competent  to 
make  a  contract  for  the  period  of  ten  years,  to  commence  after  the  lapse  of  a 
reasonable  time  for  the  erection  of  the  works  necessary  to  a  water  supply. 

To  support  a  township  tax  for  water  supply  it  is  not  necessary  that  every  part 
of  the  township  shaU  be  supplied  with  water. 
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Argaed  at  June  term,  1885,  before  Justices  Dbpitb,  Yansyoebl  and 

SOUDDEE. 

Riker  <&  Riker^  for  plaintifE.  Joseph  Z.  Munn  and  Henry  Young^ 
for  defendant. 

Vansyckel,  J.  The  question  in  this  case  is  whether  the  assessment 
of  taxes  for  the  year  1884,  in  the  township  of  Bloomfield,  against  the 
relator,  for  gas  and  water  purposes  is  valid.  In  1873,  the  legislature 
passed  an  act  authorizing  the  township  committee  of  the  township  of 
feloomfield,  in  the  county  of  Essex,  to  establish  within  the  limits  of  said 
township  one  or  more  lamp  districts,  and  to  assess  upon  the  persois 
and  property  within  snch  lamp  districts  the  cost  of  lighting  the  streets. 
In  1877,  in  Baldwin  v.  FiiUer,  39  N.  J.  L.  576,  this  court  declared  that 
a  law  conferring  like  powers  upon  the  township  committee  of  Montclair 
township  was  unconstitutional,  for  the  reason  that  a  taxing  district 
could  not  be  established  less  in  area  than  the  political  district  of  which 
it  is  part. 

This  decision  having  been  affirmed  by  the  court  of  errors  at  Novem- 
ber term,  1878  —  40  ]N.  J.  L.  615  —  the  Bloomfield  act  of  1873  became 
incapable  of  enforcement. 

The  necessity  for  further  legislation  led  to  the  passage  of  the  act  of 
1879,  which  has  given  rise  to  the  present  litigation  in  regard  to  the 
gas  tax.     Laws  of  1879,  p.  337. 

This  act  provides  that  "  in  all  cases  where  the  streets,  or  any  of  them, 
in  any  city  or  township  of  the  State,  have  been  or  are  lightea  with  gas 
or  oil,  under  or  ifi  pursuance  of  way  authoriifu  conferred  by  the  legis- 
lature upon  such  city  or  township^  it  shall  hereafter  be  lawful  for 
the  common  council  or  township  committee  of  any  such  city  or  town- 
ship, by  resolution  or  ordinance,  to  cause  any  street  or  streets  and  any 
f)ublic  place,  or  any  part  or  parts  thereof,  in  such  city  or  township,  to  be 
ighted  with  gas  or  otherwise,  and  for  that  purpose  to  erect  the  neces- 
sary apparatus  and  to  cause  the  annual  expense  thereof  to  be  certified 
to  the  assessor  or  assessors  of  such  city  or  township  ;  and  such  annual 
expense  shall  thereupon  be  levied,  assessed  and  collected  from  all  the 
real  and  personal  property  m  satd  city  or  township  in  the  same  man- 
ner as  taxes  for  making  and  repairing  roads  or  streets  in  said  city  or 
township  are  assessed  and  collected." 

The  relator  claims  that  this  act  is  special  and  local  and,  therefore, 
void.  It  applies  to  any  city  or  township  of  the  State  where  the  streets, 
or  any  of  them,  have  been  or  are  lighted  with  gas  or  oil,  under  or  in  pur^ 
snance  of  any  legislative  authority  conferred  upon  such  city  or  town- 
ship. It  is  conceded  that  the  act  of  1873  is  a  special  and  local  law, 
desiffued  to  confer  upon  the  township  of  Bloomfield  an  authority  which 
has  been  granted  to  very  few  townships  in  the  State.  Neither  Bloom- 
field township  nor  any  other  township  in  the  State  had  the  power  to 
create  a  lamp  district  narrower  in  territorial  limits  than  the  entire 
township  and  to  c^st  the  expense  of  lighting  such  district  upon  the 
whole  of  such  political  division.  Such  authority  was  sought  to  be  estab- 
lished by  the  legislation  in  controversv.  It  was  an  effort  to  bestow 
upon  one  or  two  townships  a  power  denied  to  all  others.  Unless  tiie 
fact,  therefore,  that  Bloomfiela  township  possessed  the  power  to  light 
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streets  furnished  a  legal  basis  of  classification  for  the  purposes  of  legis- 
lation, the  act  of  1879  must  be  regarded  as  special  and  local.  If  this 
constitutes  a  substantial  classification  the  constitutional  amendments 
will  offer  a  feeble  barrier  to  many  of  the  evils  which  the  chief  justice, 
in  Van  Riper  v.  Parsons j  40  N.  J.  L.  1,  declares  it  was  their  purpose 
to  repress.  He  there  says  :  "  The  object  of  the  constitutional  regula- 
tion is  manifest.  It  was  to  exterminate,  root  and  branch,  special  and 
local  legislation,  and  to  substitute  general  law  in  the  place  of  it  in  every 
instance  in  which  such  substitution  could  be  effected."  Again  he  says : 
*^  Among  these  minor  mischiefs  was  the  practice  of  amending  and  sup- 
plementing municipal  charters  with  a  profusion  which  knejv  no  bounds, 
the  consequence  being  that  the  law  of  this  department  was  kept  in  a 
state  of  constant  flux  and  transition  so  as  to  make  the  consolidation  of 
it  into  a  system  by  judicial  decision  an  impossibility.  These  and  others 
of  a  similar  cast  were  the  mischiefs  that  the  constitutional  supplement 
in  question  was  intended  to  eradicate." 

In  Tiger  v.  Morris  County^  42  N.  J.  L.  631,  the  court  of  errors  and 
appeals  declared  that  one  of  the  chief  objects  in  the  recent  change  in 
the  fundamental  law  was  to  bring  into  harmony  the  many  local  charters 
which  had  been  previously  granted,  by  removing  the  great  diversity  in 
powers  hitherto  granted. 

This  purpose  will  be  frustrated  by  establishing  a  system  of  classifica- 
tion which  will  individualize  the  political  districts  of  the  State  and 
serve  to  perpetuate  the  existing  differences  which  mark  them. 

Thereby,  in  every  case  where  a  political  district  had,  prior  to  the 
adoption  of  the  amendments,  a  ^rant  of  power  peculiar  to  itself,  it 
would  be  competent  for  the  legislature  to  amplify,  restrict,  amend, 
change  or  modify  such  grant  of  power  by  legislation  applicable  exclu- 
sively to  such  locality. 

The  competency  to  legislate  specially  would  be  co-extensive  and 
co-existent  with  the  diversity  wmch  has  heretofore  prevailed  in  the 
legislation  for  local  government. 

The  peculiarities  and  differences  which  the  amendments  were  framed 
to  eradicate,  would  thus  be  successfully  invoked  to  found  a  classification 
for  law  making,  by  which  they  could  be  continued  and  magnified, 
and  the  constitutional  limitation  rendered  impotent  to  restrain  them. 

Our  courts  have  given  examples  of  what  would  constitute  a  legiti- 
mate basis  of  classification. 

In  State  V.  Ilammer^  42  N.  J.  L.  441,  the  chief  justice  says  that  a 
law  giving  to  all  cities  in  the  State  situated  on  tide-water  the  privilege 
of  using  such  waters  in  connection  with  their  sewers  would  be  valid. 
In  such  an  enactment  but  a  part  of  the  cities  of  the  State  would  be 
embraced,  but  the  classification  would  be  lawful  and  proper,  inasmuch 
as  the  places  embraced  would  be  possessed  of  a  characteristic  distinct 
from  those  possessed  by  the  excluded  places,  such  characteristic  being 
of  such  a  nature  as  to  afford  a  reasonable  ground  for  such  special 
legislation. 

Another  instance  is  given  by  the  chancellor  in  the  same  case  before 
the  court  of  errors  and  appeals  —  42  N.  J.  L.  670.     He  there  says : 

"  As  for  example,  there  are  in  certain  cities  officers,  such  as  super- 
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intendents  of  wharves,  wlio  exercise  functions  peculiar  to  such  cities- 
There  if  the  legislation  interferes  at  all  in  reference  to  such  officers  or 
the  subject  of  their  functions,  it  must  be  by  legislation  not  appropriate 
to  other  towns,  and  therefore  in  such  cases  and  to  that  extent  separate 
legislation  would  be  proper." 

It  is  thus  apparent,  I  think,  that  in  the  judicial  mind  the  distinction 
necessary  to  mark  a  class  must  be  something  in  the  situation  or  circum- 
stances of  the  places  embraced  by  the  legislative  enactment,  which 
would  render  like  powers,  if  granted,  inappropriate  to  and  unavailable 
for  other  townships.  Within  this  rule  oi  interpretation  the  validity  of 
the  law  of  1871)  cannot  be  vindicated.  It  does  not  appear  why  legis- 
lation enabliti^  other  townships  to  light  lamp  districts  at  the  expense 
of  the  general  tax  levy  would  not  be  equally  appropriate.  The  right 
to  legislate  for  cities  as  a  class  is  not  involved  in  this  controversy,  fiut 
the  attempt  to  bestow  upon  one  township,  to  the  exclusion  of  others, 
special  powers  by  associating  it  with  cities  cannot  be  successful  without 
overriding  the  barrier  which  has  been  erected  agaiust  special  legislation. 
The  legislative  act  in  this  respect  is  without  the  force  of  law.  The 
parent  act  of  1873  being  a  special  act,  the  legislation  of  1879  engrafted 
upon  it  for  the  purpose  of  curing  its  infirmities  must  be  of  the  same 
character.  Construing  the  latter  act  to  apply  to  all  townships  which  at 
the  time  of  its  passage  were  lighted,  or  might  thereafter  be  lighted  by 
legislative  authority,  will  not  aid  the  defense.  The  objection  still 
remains  that  the  act  is  special  and  local  in  its  application  and  effect, 
and  will  not  be  general  until  the  legislature  thereafter  shall  confer  like 
power  upon  all  townships.  If  prior  to  1879  power  had  been  bestowed 
upon  all  townships  to  light  streets,  or  if  tne  act  of  1879  in  terms 
applied  to  every  township  in  which  the  township  committee  might 
deem  it  necessary  to  light  the  streets  a  different  question  would  be 
presented.  Nor  is  it  intended  either  to  deny  the  right  of  the  legislature 
to  make  density  of  population  a  basis  of  classification  in  granting 
power  to  light  streets  in  townships,  or  the  power  of  the  township  of 
Bloomfield  under  the  act  of  1873  to  make  of  the  entire  township  one 
lamp  district,  within  which  such  lamp-posts  may  be  erected  and  such 
lights  maintained  by  taxation  upon  the  entire  township,  as  the  town 
committee  shall  deem  necessary.  In  this  instance  that  course  has  not 
been  pursued.  The  lamp  district  established  is  not  co-extensive  with 
the  political  district.  The  act  of  1873  restricts  the  right  of  taxation 
to  the  limits  of  the  lamp  district.  The  act  of  1879  being  special  and 
local  and  therefore  inoperative,  can  furnish  no  warrant  for  assessing- 
upon  the  entire  township  the  cost  of  lighting  the  established  lamp 
district.  The  assessment  for  gas  tax  is  illegal  and  should  be  set  aside. 
The  water  tax,  from  the  buraen  of  which  the  prosecutor  seeks  to  be 
relieved,  was  levied  under  authority  of  an  act  passed  March  15,  1881, 
page  113.  It  provides  that  it  shall  be  lawful  for  the  city  council,  town- 
ship committee  or  other  governing  body  of  any  municipal  corporation  in 
this  State  to  enter  into  and  make  a  contract  with  any  existing  aque- 
duct board  or  water  company  for  obtaining  a  water  supply  for  the  pur 
pose  of  extinguishing  fires  and  for  such  otner  public  uses  and  purposes 
as  may  be  found  necessary  or  convenient,  and  to  assess  the  cost  thereof 
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upon  the  real  and  personal  property  within  sach  municipal  corporation, 
provided  that  no  such  agreement  shall  be  made  for  a  longer  period  than 
ten  years  in  one  town.  Townships  are  municipal  corporations  within 
the  meaning  of  this  act.  Inhabitants  of  Prmceton  v.  Mounts  5  Dutch. 
299 ;  Reid  v.  Wiley,  46  N.  J.  L.  473. 

In  the  contract  with  the  water  company  the  township  coinmittee 
stipulated  for  a  supply  of  water  for  the  public  buildings  and  also  for 
private  houses.  This  the  relator  insists  was  an  agreement  for  other 
than  public  purposes  and  that,  therefore,  the  contract  is  void.  The  act 
expressly  authorizes  provision  to  be  made  for  such  other  public  uses 
and  purposes  as  may  be  found  necessary  or  conveuient. 

In  Olmstead  v.  The  Proprietors  of  tlie  Morris  Aqueduct  Cornpaiiy 
the  count  of  errors  and  appeals  held  that  the  supplying  of  water  to  the 
inhabitants  of  Morristown  constituted  a  public  use.  Opinion  at  June 
term,  1885. 

The  validity  of  the  contract  is  also  assailed  because  it  was  executed 
August  1,  1883,  and  by  its  terms  is  made  binding  for  a  period  of  ten 
years,  from  the  Ist  day  of  January,  1884. 

This  is  alleged  to  be  in  contravention  of  the  provision  of  the  act  of 
1881,  that  no  contract  shall  be  made  for  a  longer  period  than  ten  years 
in  any  one  term. 

Where,  as  in  this  case,  it  was  necessary  for  the  water  company  to 
construct  works  to  furnish  the  requisite  supply  of  water,  it  must  have 
been  within  the  contemplation  of  the  law-maker  that  a  reasonable  time 
would  be  allowed  for  the  contract  to  begin.  It  could  not  reasonably  be 
supposed  that  any- company  would  incur  the  expense  incident  to  such 
an  undertaking  without  a  contract  just  executed  with  the  municipality 
to  be  served. 

The  substantial  feature  of  the  restriction  is  that  no  more  than  ten 
annual  tax  levies  shall  be  contracted  for  at  one  time. 

The  granted  power  has  not  in  this  respect  been  overstepped.  The 
last  objection  relied  upon  is  that  provision  has  not  been  made  to  supply 
every  part  of  the  township  with  water. 

To  support  this  reason  the  plaintiff  must  maintain  the  proposition 
that  the  water  tax  cannot  lawfully  be  imposed  until  every  house  within 
the  township  is  supplied  with  water. 

I  know  of  no  authority  upon  which  such  a  doctrine  can  be  supported. 
The  contrary  view  was  taken  in  Hoey  v.  Collector  of  Ocean  Townr 
ship,  39  N.  J.  L.  75. 

The  burden  of  taxation  cannot  be  adjusted  with  perfect  equality. 
Whether  or  not  the  tax  payer  has  children  to  send  to  school  or  a 
carriage  to  drive  upon  the  road,  he  must  pay  his  school  tax  and  his 
road  tax. 

The  water  tax,  in  my  judgment,  should  be  afBrraed. 
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State,  Samuel  Wood  et  al.,  Prosecutor,  v.  State. 

November  5,  1885. 

Criminal  Law  —  Conspiracy  —  Indictment  should  Charge  was  Corrupt. 
To  constitute  a  combination  a  conspiracy  it  must  be  corrupt.* 
An  indictment  against  members  of  a  board  of  chosen  freeholders  for  com- 
bining to  vote  a  sum  of  money  out  of  the  county  funds  to  a  third  person,  but 
which  did  not  charge  that  the  confederation  was  corrupt,  or  that  the  third  person 
was  not  to  the  knowledge  of  the  defendants  entitled  to  the  money,  is  bad. 

This  writ  brings  up  an  indictment  for  conspiracy. 

Argued  before  Justices  Knapp  and  Reed  at  June  term,  1885. 

T.  B,  Earned  and  C.  G.  Oarrison^  for  prosecutor.  A.  Hugg  and 
R.  J.  Jenkins^  for  State. 

Reed,  J.  The  indictment  before  us  charges  that  the  prosecutors  and 
certain  others  were  members  of  the  board  of  chosen  freeholders  of  the 
county  of  Camden,  and  having  the  control  of  the  funds  of  said  county,  at 
a  lawful  meeting  of  said  board  did  unlawfully  vote  for,  order  and  direct 
the  payment  of  $160  to  one  Morgan,  by  the  county  collector,  for  his  servi- 
ces rendered  in  and  about  the  county  clerk's  office,  and  thereby  did  cause 
the  said  Morgan  to  get  into  his  possession  unlawfully,  the  said  sum  out 
of  the  funds  of  the  county  of  Camden. 

And  further  that  the  said  defendants  were  public  officers,  namely 
members  of  the  board  of  chosen  freeholders  of  Camden,  having  con- 
trol and  man^ement  of  the  funds  of  the  county  of  Camden,  being 
persons  of  evil  minds,  etc.,  together  with  divers  other  evil-disposed 
persons  whose  names  are  unknown,  wickedly  devising  and  intending  to 
unlawfully  obtain  from  the  treasury  and  funds  of  the  said  county  the 
sum  of  $640,  unlawfully  did  conspire,  combine,  confederate  and  agree 
together  between  and  among  themselves,  to  obtain,  acquire  and  get  into 
the  hands  of  the  said  Eli  6.  Morgan  out  of  the  funds  of  said  county 
the  said  sum.  That  in  pursuance  of  the  last-mentioned  conspiracy, 
combination,  confederation  and  agreement,  the  said  defendants  well 
knowing  that  the  said  Moi-gan  was  desirous  of  obtaining  said  sum  out 
of  the  treasury  and  funds  of  said  county,  did  vote  for  the  following 
resolution : 

Besolvedy  That  the  said  Eli  Morgan  be  paid  the  sum  of  $160  per 
month  by  the  county  collector  for  his  services  rendered  in  and  about  the 
county  clerk's  office,  said  salary  to  commence  June  1,  1884. 

That  the  said  resolution  was  adopted,  and  the  said  Morgan  did  obtain 
and  get  into  his  possession  the  said  sum  of  $640  out  or  the  treasury 
and  funds  of  the  county  of  Camden. 

That  the  said  conspiracy,  etc.,  were  then  and  there  made,  done  and 
perpetrated  by  the  defendants  in  violation  of  their  duty  and  the  trust 
reposed  in  them  and  of  their  oaths  as  members  of  the  board  of  chosen 
freeholders,  to  the  great  damage  of  the  county  of  Camden. 

The  above  is  the  substance  of  the  indictment  containing  aU  the 
material  charges  contained  therein,  without  much  of  the  verbiage  attend- 
ing criminal  pleading. 

♦See  note,  13  Moak's  Eng.  Rep.,  440. 
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The  theory  wliich  underlies  this  indictment  presents  a  novel  phase 
in  the  law  of  criminal  conspiracy. 

Stripped  of  all  verbiage  the  only  view  from  which  this  indictment 
can  be  supported  is  this :  namely  that  every  caucus  of  members  of  a 
legislative  body  at  wliich  concerted  action  to  vote  for  an  ol)ject  which 
is  illegal  is  resolved  upon  is  a  conspiracy. 

The  novelty  of  this  application  appears  from  the  fact  that  I  have 
been  unable  to  find  any  case  in  the  books  of  reports  in  which  this 
aspect  of  the  law  of  conspiracy  has  been  discussed. 

.  I  might,  perhaps,  except  one  case  bearing  upon  the  liability  of  mem- 
bers of  a  public  body  for  an  illegal  combination  in  regard  to  their 
official  conduct. 

This  is  the  case  of  Commonwealth  v.  Calldgkan^  2  Va.  Cas.  460. 
In  this  case  a  combination  between  two  justices  of  the  peace  in  whom 
was  the  power  of  appointment  of  commissioners,  that  the  first  justice 
should  vote  for  a  certain  third  person  as  Commissioner,  in  considera- 
tion that  the  second  justice  should  vote  for  a  certain  other  person  as 
clerk. 

This  was  held,  when  executed,  to  be  indictable,  and  it  seems  from 
the  opinion  to  have  been  regarded  as  indictable  as  an  illegal  confedera- 
tion without  regard  to  the  execution  of  the  project. 

The  notion  upon  which  it  was  held  a  conspiracy  was  that  the  combi- 
nation was  to  accomplish  an  object  inimical  to  the  interest  of  the  public, 
namely,  to  appoint  men  to  public  offices  upon  some  ground  other  than 
their  fitness  for  the  position. 

This  doctrine  would  seem  to  fix  upon  all  parties  to  an  agreement, 
which  is  void  as  against  public  policy,  the  character  of  conspirators,  and 
the  field  which  such  a  rule  would  cover  is  so  extensive  that  it  is  not 
remarkable  that  the  case  stands  alone  and  has  been  cited  without 
commendation,  if  not  with  dissent,  by  such  authoi^s  as  J)\\  Wharton. 
That  case  as  it  stands,  however,  is  analogous  to  the  present  case,  in  that 
the  first  deals  with  the  conduct  of  members  of  a  body  to  whom  is  con- 
fided the  appointment  of  public  officers,  and  this  case  deals  with  the 
action  of  members  who  have  in  charge  the  moneys  of  the  public.  In 
regard  to  the  latter  aspect  of  this  question,  while  it  may  be  obs^ved 
that  the  vast  and  vague  field  now  covered  by  the  law  of  criminal  con- 
spiracy needs  circumscribing  rather  than  expanding,  yet  a  case  is  con- 
ceivable where  a  combination  of  members  of  such  a  body  as  a  board  of 
chosen  freeholders,  the  object  of  which  is  to  defraud  the  county  by 
their  official  votes,  may  be  criminal. 

It  may  not  be  easy  to  exactly  define,  by  a  general  formula,  what 
elements  of  facts  are  essential  to  constitute  such  a  combination  a  criminal 
conspiracy,  but  it  may  be  safely  said  that  the  motives  of  the  confeder- 
ates must  be  corrupt  or  no  criminality  can  attach  to  such  a  confedera- 
tion. 

This  remark  is  illustrated  by  the  ca^e  of  People  v.  Powell^  63  N. 
T.  88. 

The  defendants  were  commissioners  of  charities  of  the  county  of 
Kings  and  were  indicted  for  conspiring  together  to  omit,  refuse  and 
neglect  to  advertise  for  supplies  as  required  by  statute. 
Vol.  IL— 100 
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Upon  the  trial,  the  judge  charged  that  without  regard  to  the  defend- 
ant's ignorance  of  the  existence  of  the  statute  the  agreement  to  violate 
the  iict,  followed  bj  conduct  in  furtherance  of  the  agreement,  consti- 
tuted a  conspiracy.  This  was  held  f»rror,  the  court  remarking  that  it 
was  not  enough  that  the  act  which  was  the  object  of  the  conspiracy  was 
prohibited.  The  confederation  must  be  corrupt.  The  actual  criminal 
intention  belongs  to  the  definition  of  conspiracy  and  must  be  shown, 
to  justify  a  conviction.  On  turning  to  the  indictment,  the  snbstance 
of  which  has  been  set  forth,  no  corrupt  combination  is  charged.  The 
corrnpt  purpose  of  cheating  the  county  is  not  set  forth.  In  the  forms 
of  indictment  for  a  conspiracy  to  cheat,  the  word  "  cheat "  imi)lies  a  cor- 
rupt act.  If  the  purposes  of  the  combination  had  been  set  out  so 
that  it  appeared  that  the  design  was  to  defraud  the  county,  the  mere 
failure  to  use  the  word  "corruptly"  in  charging  the  combination 
would  not  have  been  material.  But  neither  is  the  confederacy  charged 
to  have  been  corrupt,  nor  do  the  purposes  and  acts  of  the  confeder- 
ates, as  set  forth,  show  a  corrupt  pui*pose.  The  charge  is  that  they 
nnlawfully  conspired  to  get  into  the  hands  of  one  Morgan  a  sum  of 
money.  It  does  not  say  that  Morgan  was  not  entitled  to  a  sum  of 
money.  Nor  does  it  charge  that  the  defendants  knew  that  he  was  not 
entitled  to  it.  The  charge  that  they,  wickedly  devising  to  unlawfully 
obtain  this  money,  etc.,  is  meaningless  when  the  details  of  the  con- 
spiracy are  set  forth,  by  which  it  does  not  appear  that  the  person  who 
was  to  receiv  e  the  fund  was  disentitled  to  it,  or  that  .the  defendants 
supposed  that  he  was  without  right  to  be  so  paid.  The  frame  of  this 
indictment  is  entirely  different  from  those  m  which  a  general  con- 
spiracy to  cheat  by  false  tokens  is  charged.  This  generality  of  char- 
gmg  is  now  held  to  be  sufficient.  Jiese  v.  GUl^  2  C.  &  A.  204 ;  State 
V.  Ycning  and  Stainshy^  37  N.  J.  L.  184;  Whart.  Prec.  Indict.,  vol.  3, 
607.  Even  if  such  a  charge  was  followed  by  details  of  the  method 
in  which  the  alleged  cheat  was  to  have  been  accomplished,  and  it 
appeared  from  such  detailed  statement  that  the  object  of  the  com- 
bination did  not  involve  a  cheat  at  all,  the  indictment  would  be  bad. 
There  is  in  this  indictment,  a  failure  to  charge  a  corrupt  purpose  in 
entering  into  the  agreement,  without  which  it  is  not  a  conspiracy. 
Two  other  similar  indictments  were  before  us,  and  the  motion  to  quash 
them  and  the  present  one,  were  heard  together.  The  same  fault  which 
invalidates  this,  appears  in  them  and  all  three  should  be  quashed. 


Cotton  v.  New  Providenck. 

November  5,  1885 

Town  Bonding  —  Surrs  on  Bonds  — What  Declaration  Must  Snow. 

In  a  suit  on  obligations  issu«»d  under  the  "Act  to  authorize  certain  towns  in 
the  counties  of  Somerset,  Morris,  Essex  apd  Union  to  issue  bonds  and  take  stock 
in  the  Passaic  Valley  and  Peapack  Railroad  Company,"  approved  AprU  9,  1868, 
the  declaration  must  show  that  the  commissioners  who  issued  the  bonds  were 
appointed,  and  had  given  security  in  the  manner  required  by  the  act;  and  that  the 
consent  of  such  a  proportion  of  the  tax  payers  of  the  township  had.  been  given 
and  evidenced  in  the  manner  required  by  the  act  for  the  issue  of  the  obligations; 
and  in  general  must  show  the  power  of  the  commissioners  to  issue  the  obligations,* 
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A  declaration  on  the  coupons  of  sucli  obligations  require  the  same  averments  of 
authority  as  a  declaration  on  the  obligations. 

The  action  is  in  debt.  The  declaration  avers  that  defendant  on  Jan- 
uary 1,  1869,  by  its  writing  obligatory  "denominated  bond  No.  84 

.     .     .     signed  by  J.  J.  &  J.  L.,  two  of  its  commissioners  appointed 
for  that  purpose,  and  registered  in  the  county  clerk's  office,     .     .     . 
acknowledged  itself  to  owe  to  the  bearer  thereof  $500     .     .     .     and 

.  .  .  duly  issued  and  delivered  the  same  to  the  plaintiff  in  pur- 
suance of  authority  granted  by  law  ...  in  that  behalf,  and  thereby 
promised  to  pay  said  sum  to  the  bearer  thereof  ...  in  twenty 
years  after  the  date  thereof,  with  interest  at  the  rate  of  seven  per  cent 
per  annum,  payable  .  .  .  upon  presentation  and  delivery  of  the 
coupons  severally  attached  thereto,  half  yearly  .  .  .  whicii  sum,  as 
in  said  writing  obligatory,  is  recited  and  declared  was  part  of  the 
amoun::  authorized  by  an  act  .  .  .  entitled  'An  act  to  authorize  cer- 
tain towns  in  the  counties  of  Somerset,  Morris,  Essex  and  Union,  to 
issue  bonds  and  take  stock  in  the  Passaic  Valley  and  Peapack  Kailroad 
Company,'  approved  April  9,  1868." 

The  declaration  then  sets  out  the  non-payment  of  twenty-eight  cou- 
pons attached  to  said  bonds,  and  claims  $17.50  on  each  coupon. 

To  so  much  of  the  declaration  as  covers  these  claims,  a  demurrer  wa& 
interposed. 

Argued  at  June  term,  1885,  before  the  chief  justice  and  Justices 
Dixon,  Parkkb  and  Magie. 

Mr,  HogcUe,  for  plaintiflE.     S.  H.  McCarter,  for  defendant. 

Magie,  J.  This  action  is  founded  on  an  obligation  issued  under  an 
act  of  the  legislature  authorizing  the  townsliips  of  certain  counties  to 
issue  bonds  for  the  benetit  of  a  railroad  company,  which  act  was  con- 
sidered by  this  court  in  the  case  of  Mo7^rison  v.  Bernards^  36  N.  J.  L. 
219.  It  was  there  settled  that  in  suits  on  such  obligations  the  legal 
power  of  the  commissioners  who  issued  them  must  appear  in  the  decla- 
ration. 

The  demurrant  in  this  case  insists  that  the  counts  demurred  to  are 
faulty,  because  they  do  not  show  authority  for  the  issue  of  the  bond  and 
coupons  declared  on.  The  causes  of  demurrer  specified  on  notice 
include  one  which  was  passed  in  Morrison  v.  Bernards^  and  then  held 
fatal  to  the  declaration.  Since,  however,  the  other  causes  relate  to  mat- 
ters of  importance,  if  the  suit  should  be  proceeded  with,  it  has  been 
thought  best  to  express  an  opinion  on  all  of  them. 

It  is  first  insisted  that  the  declaration  does  not  show  that  the  commis- 
sioners, who  by  the  act  are  authorized  to  issue  bonds,  were  appointed 
in  the  prescribed  manner.  All  that  is  averred  on  the  subject  is,  that 
the  bond  was  signed,  etc.,  by  two  commissioners  *'  appointed  for  that 
purpose."  By  whom  or  how  they  were  appointed  does  not  appear.  But 
the  act  gives  authority  only  to  commissioners  appointed  by  the  circuit 
court  of  the  county.  The  power  to  appoint  is  one  not  ordinarily  exer- 
cisable by  tliat  court.  It  is  to  be  exercised  only  on  a  specified  appli- 
cation. 

On  the  principle  settled  in  Morrison  v.  Bernards  it  is  plain  that  the 
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declaration  is  in  this  respect  defective,  and  that  it  onght  to  show  that 
the  commissioners  were  in  fact  appointed  in  the  manner  required  bj 
the  act. 

It  is  next  urged  that  the  declaration  fails  to  show  the  authority  of  the 
commissioners  in  another  respect.  The  act  provides  that  before  the 
commissioners  can  discharge  any  duty  under  the  act,  they  shall  give 
bond  to  the  township  whose  obligations  they  are  to  issue,  with  security 
to  be  approved  by  tne  township  committee  or  the  judge  of  the  circuit 
court.  The  bonds  are  to  be  filed  with  the  township  clerk.  The  giving 
of  such  security  and  its  due  approval  are  evidently  conditions  without 
the  performance  of  which  the  commissioners  acquired  no  power  to  do 
aught  to  bind  the  townsliip,  and  the  declaration  shonld  aver  that  snch 
acts  were  done  as  were  essential  to  endow  them  with  power  to  issue  the 
obligations  in  question. 

It  is  further  argued  that  the  declaration  does  not  aver  that  the  two 
commissioners  mentioned  were  a  majority  of  the  commissioners  of  that 
township.  The  act  authorizes  a  majority  of  the  commissioners  to  exer- 
cise the  powers  conferred  thereby.  It  expresslyprovides  that  the  com- 
missioners appointed  shall  not  exceed  three.  The  averment  that  two 
commissioners  acted  is  therefore  sufficient.  An  averment  that  two 
constitute  a  majority  of  three  would  be  superfluous. 

It  is  next  insisted  that  the  declaration  does  not  show  that  the  whole 
issue  of  bonds,  of  which  the  bond  declared  on  was  one,  did  not  exceed 
in  the  aggregate  the  amount  the  commissioners  were  authorized  to  issue. 
The  act  fixed  a  limit  to  the  amount  of  bonds  to  be  issued.  Th,ey 
were  not  to  exceed  ten  per  cent  of  the  valuation  of  the  real  estate  and 
landed  property  of  the  township,  to  be  ascertained  by  the  assessment- 
rolls  thereof  for  the  year  1867.  The  contention  under  this  reason  is 
that  every  bond  issued  in  excess  of  the  limit  would  be  void  and  there- 
fore it  should  appear  that  the  bond  in  question  is  within  the  limit 

Whether  a  bond  issued  in  excess  of  the  limit  would  be  void  or  not 
depends  on  the  authority  conferred  by  the  act  on  the  officers  who  were 
to  issue  the  bonds. 

In  the  case  of  Mut,  Ben.  Life  Ins.  Co,  v.  Elizaheth^  42  N.  J.  L.  235, 
the  question  involved  was  discussed  and  settled.  The  learned  chief 
justice  in  his  opinion  says  :  "  The  question  will  ever  be,  was  it  the  inten- 
tion of  the  lawmaker  in  the  particular  case  to  endow  the  officer  execut- 
ing the  bonds  or  some  other  functionary  with  the  power  to  adjudge 
that  condition  precedent  has  been  performed."  And  it  was  held  that 
a  legislative  intent  to  make  a  particular  officer  a  tribunal  to  decide 
whether  the  prerequisites  to  the  exercise  of  the  authority  existed,  will  not 
be  inferred  when  the  act  provides  that  the  existence  of  such  prerequisites 
shall  be  made  matter  of  record.  In  such  case  the  purchaser  of  the 
bonds  must  look  to  the  record  for  assurance  of  title.  But  when  the 
authority  of  an  officer  is  dependent  on  facts,  the  existence  of  which  is 
exclusively  or  at  least  peculiarly  within  his  knowledge,  the  legitimate 
conclusion  is  that  the  legislative  intent  was  to  invest  him  with  the  right 
to  decide  as  to  the  existence  of  such  facts  and  his  decision  was  meant  to 
be  final,  so  far  as  respected  purchasers  for  value  and  without  notice  of 
any  flaw  in  the  transaction. 
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The  principle  was  thus  applied  in  that  case.  Authority  had  been 
given  tne  city  to  issue  bonds  for  the  amount  of  assessments  ratified  and 
unpaid  on  a  certain  day.  What  assessments  were  ratified  and  unpaid 
on  that  day  could  only  be  ascertained  by  examination  of  the  city's  books 
and  accounts  and  only  with  reasonable  certainty  by  its  officers.  Bonds 
issued  largely  in  excess  of  the  limit  of  authority  were  declared  to  be 
enforceable,  and  it  was  held  that  purchasers  had  a  right  to  rely  on  the 
action  of  the  officers,  who,  by  issuing  the  bonds,  affirmed  that  the  condi- 
tions requisite  for  their  issue  existed.  The  case  has  been  affirmed  bv 
the  court  of  errors,  and  the  principle  adopted,  governs  the  question  here 
presented. 

The  limit  of  the  issue  of  bonds  in  this  case  depended  on  the  valua- 
tion of  the  real  property  of  the  township  for  a  certain  year,  to  be  ascer- 
tained from  the  "  assessment-rolls  "  (by  which  I  assume  was  meant  the 
duplicate)  for  that  year.  Whether  the  duplicate  of  assessments  of  taxes 
is  a  public  record  or  not,  and  in  whose  custody  it  lawfully  remains  after 
the  expiration  of  the  term  of  office  of  the  collector  to  whom  it  was 
delivered,  are  questions  that  have  been  mooted  but  not  decided.  Hilyard 
V.  Harrison^  37  N.  J.  L.  170.  However  they  may  be  answered  it  is  clear 
that  the  duplicate  in  the  case,  although  a  public  document,  was  not 
readily  accessible  to  intending  purchasers,  but  was  especially  accessible 
to  the  township  officers  and  the  commissioners  intrusted  with  this  power, 
when  they  issued  bonds  they  averred  that  the  issue  was  within  the 
limit.  Construing  the  act  by  the  rule  laid  down  in  the  case  cited,  the 
legislative  intent  that  their  decision  on  this  subject  should  be  final 
appears.  The  holder  of  the  bonds  had  a  right  to  rely  thereon.  For 
this  reason  I  feel  constrained  to  hold  that  bonds  issued  beyond  the  limit 
would  be  enforceiable,  and  therefore  that  the  declaration  need  not  show 
that  the  bond  sued  on  was  within  the  limit. 

It  is  further  contended  that  the  declaration  does  not  show  that  a 
consent  to  the  issue  of  this  bond  by  such  a  proportion  of  the  tax 
payers  of  the  township  as  was  required  by  the  act,  was  obtained  and 
evidenced  in  the  manner  prescribed  in  the  act. 

This  objection  is  covered  by  the  decision  in  Morrison  v.  Bernards^ 
and  on  the  authority  of  that  case  the  declaration  must  be  held  to  be 
fatally  defective  in  this  respect. 

Another  cause  assigned  to  support  the  demnrrer  is,  that  the  declara- 
tion does  not  aver  that  this  bona  had  printed  or  written  across  its  face, 
the  words  "  registered  in  the  county  clerk's  office,"  attested  by  the 
signature  of  the  county  clerk. 

The  act  expressly  enacts  that  all  bonds  issued  under  it  shall  be  rea^is- 
tered  in  the  county  clerk's  office,  and  shall  have  the  words  above 
quoted,  printed  or  written  across  the  face,  attested  by  the  signature  of 
the  county  clerk  when  so  registered.  It  declares  that  no  bond  shall  be 
valid  unless  so  registered. 

In  Morrison  v.  Bernards^  it  was  not  averred  that  the  bond  sued  on 
had  been  registered,  and  that  omission  was  considered  fatal.  Here  it 
is  averred  that  the  bond  in  question  was  registered.  The  objection  is 
that  it  is  not  averred  to  have  been  certified  as  registered  as  required  by 
the  act. 
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Bat  the  act  invalidates  the  lK>nd8  only  in  ease  they  are  not  registered. 
The  faihire  to  have  the  registration  certified  npon  the  bonds  is  not 
declared  to  be  fatal  to  their  validity.  Registration  is,  therefore,  the 
only  essential  feature,  and  sinee  that  is  shown,  the  act  is  satisfied  in  thia 
regpect. 

The  declaration  fails  to  show  that  the  bond  was  executed  under  the 
hands  and  seals  of  the  commissioners,  as  the  act  requires.  But  as  this 
omission  is  not  included  in  any  of  the  causes  of  demurrer,  it  has  not 
been  considered. 

That  the  part  of  the  declaration  demurred  to  is  founded  on  the 
coupons  or  warrants  for  interest  on  the  bond  in  question  does  not 
relieve  the  pleader  from  the  necessity  to  show  the  authority  to  issue  the 
obligations.  The  principles  involved  apply  to  coupons  as  well  as  to 
bonds.     The  snit  of  Morrison  v.  Bernards  was  upon  coupons. 

By  reason  of  the  defects  in  the  declaration  above  pointed  out,  the 
defendant  is  entitled  to  judgment  on  the  demurrer. 


Howell  v.  McDowell. 

November  5,    1885. 

Sin»PLEMENTARY  PROCEEDINGS  —  RECEIVER  —  WaGES  OP  DEFENDANT. 

A  receiver  appointed  in  proceedings  under  the  act  in  aid  of  executions  is  not 
entitled  to  wages  due  to  the  defendant  in  execution  for  his  personal  services. 

Case  certified  by  the  Essex  circuit. 

Frank  E.  Bradner^  for  plaintiff.     Frederick  T.  Fish,  for  defendant. 

Beaslby,  Ch.  J.  There  is  but  a  single  question  to  be  settled  in  this 
case,  which  is  whether  wages  will  pass  to  a  receiver  appointed,  accord- 
ing to  the  statute,  under  proceedings  auxiliary  to  an  execution.  The 
debt  in  question  accrued  under  a  building  contract,  wherein  it  was 
agreed  that  the  plaintiff  would  purchase  the  materials  for  certain  build- 
ings, and  employ  the  requisite  labor,  the  bills  for  which  were  to  V>e  paid 
by  the  defendant ;  the  plaintiff  stipulating  to  give  —  in  the  language  of 
the  agreement — "such  personal  supervision  as  shall  be  necessary  to 
execute  the  work  in  a  good  and  workmanlike  manner  by  July  1st,  with 
the  greatest  economy  and  dispatch  and  shall  receive  as  compensatioii 
for  his  service  seven  per  cent  on  the  entire  cost."  The  money  thus 
earned  by  the  plaintiff  was  plainly  wages,  or  compensation  for  his  per- 
sonal labor ;  the  inquiry,  therefore,  is,  as  above  stated,  can  wages  be 
subjected  to  the  operation  of  a  judgment,  by  force  of  the  statute, 
through  the  medium  of  a  receivership. 

The  lauiruage  of  the  act  on  this  subject  is  far  from  beins^  explicit, 
but  upon  an  attentive  comparison  of  the  several  provisions,  nas  led  to 
the  view  that  it  was  not  the  legislative  intention  to  compel  the  applicair 
tion  of  wages  to  the  satisfaction  of  judgments. 

The  twenty- third,  twenty-fourth  and  twenty-sixth  sections  of  the  act 
respecting  executions  are  the  relevant  provisions.  The  first  of  these 
sections  provides  in  general  terms  that  upon  the  prescribed  petition 
being  presented,  the  judge  to  whom  the  application  is  made  may  make 
jm  order  *'  requiring  the  judgment  creditor  to  appear  and  make  discoT- 
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ery,  on  oath,  concerning  his  property  and  things  in  action,  before  a 
commissioner,"  with  a  fm^ther  direction  that  if  m  the  original  petition 
or  in  one  supplementary  thereto,  it  shall  appear  "that  any  person  owes 
the  said  debtor,  otherwise  than  for  his  labor  or  personal  aeroices  or  the 
iahor  or^peraoridl  services  of  any  member  of  his  family,  or  holds  money 
or  property  in  possession  or  action  in  trust  for  him  or  for  his  use,  as 
aforesaid,  the  said  judge  shall  make  an  order  forbidding  the  payment 
of  such  debt  or  transfer  of  such  property  or  money  by  or  to  the  said 
debtor,  or  any  third  person,  until  further  order,  etc. 

The  receivership  originates  by  force  of  the  twenty-sixth  section,  and 
the  pertinent  clause  reads  as  follows,  to-wit :  "  And  thereupon  after 
considering  the  evidence  of  said  party  and  witnesses,  taken  before  said 
commissioners,  or  by  himself,  it  snail  be  lawful  for  said  judge  to  make 
order  appointing  a  receiver  of  the  property  and  things  in  action  belong 
ing  to  or  due  to,  or  held  in  trust  for  such  debtor  as  aforesaid,  at  the 
time  of  the  issuing  said  execution,  or  at  any  time  afterward,  who 
thereby  shall  receive  authority  to  possess,  receive,  and  if  need  be  in  his 
own  name  as  such  receiver,  sue  for  property,  or  things  in  action,  etc., 
and  said  judge  shall  order  said  judgment  debtor  to  convey  and  deliver 
to  such  receiver  all  such  property  and  rights  in  action  and  the  evidence 
thereof." 

This  collation  of  these  several  regulations  suggests,  on  the  face  of 
the  subject,  the  question  why  it  is,  if  wages  are  subjected  to  the  execu- 
tion, that  they  arc  so  rarely  preserved  from  the  operation  of  the  injunc- 
tion authorized  by  the  twenty-fourth  section?  It  does  not  appear  to  be 
practicable  to  suggest  any  reasonable  purpose,  to  effect  which  this 
exemption  was  made,  on  the  theorjr  of  the  liability  of  this  class  of  debts. 
Taking  it  in  this  aspect  it  would  be  of  no  substantial  benefit  to  the 
defendant  in  execution,  for  a  notice  of  the  pendency  of  the  procedure 
would  as  effectually  prevent  4iis  debtor  from  paying  the  money  to  him, 
as  would  the  injunction  order  itself.  In  the  case  of  CoUmoji  v.  Rojff-j 
46  N.  J.  L,  10,  it  was  held  by  this  court  that  all  the  choses  in  action, 
subject  to  these  proceedings,  are  bound  from  the  time  of  their  incep- 
tion so  far  as  persons  having  notice  of  their  pendency  are  concerned. 
Therefore,  if  wages  can  be  brought  in  as  claimed  by  the  receiver,  the 
limitation  on  the  scope  of  the  injunction  has  little,  if  any,  efficacy,  while 
on  the  contrary  hypothesis,  it  performs  an  important  office.  It  does 
not,  therefore,  seem  a  reasonable  construction  to  infer  that  the  legisla- 
ture meant  to  say  that  the  debtor  shall  not  be  enjoined  from  collecting 
this  class  of  debts,  while  in  the  same  act  it  has  made  it  practicably  im- 
possible for  the  debtor  to  make  such  collection.  In  view  of  this  con- 
sideration there  is  great  force  in  the  contention  of  the  counsel  of  the 
plaintiff,  that  there  is  by  the  terms  of  the  section  that  provides  for  the 
appointment  a  limitation  of  the  description  of  the  property  that  is  to 
become  vested  in  such  officer.  The  statute  declares  that  he  is  to  be 
receiver  "  of  the  property  and  things  in  action  belonging  to,  or  due  to, 
or  held  in  trust  for  such  debtor,  as  aforesaid."  The  last  antecedent  in 
the  act  to  this  clause  is  the  description  of  the  debtor's  property  con- 
tained in  the  clause  providing  for  tne  appointment  of  the  receiver,  and 
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the  property  so  described  does  not  include  money  due  to  the  debtor  for 
bis  labor  or  personal  services. 

Let  the  circuit  court  be  advised  that  the  property  in  question  did  not 
vest  in  the  receiver. 


Atlantio  Cmr  Water- Works  Company  v.  Smtth. 

November  5,  1885. 

Town  —  AuTHORrrY  to  Raise  Money  by  Taxation  —  Certiorari. 

There  is  conferred  upon  a  township  committee  the  power  to  order  monej  to  be 
raised  by  taxation  to  pay  the  interest  upon  bonds  legally  issued  by  the  township. 
Rev.  1202.  ^  49. 

Notes  were  given  at  the  maturity  of  some  bonds  for  their  amount  to  the  holders 
of  them.  Held,  that  the  township  committee  could  order  money  to  be  raised  to 
pay  the  interest  upon  these  notes. 

A  vote  at  a  township  meeting  that  money  be  raised  to  repair  a  wharf,  tly^ 
township  having  no  authority  by  statute  to  own  or  repair  a  wharf,  is  illegaL 
A  vote  to  raise  a  sum  for  fees  not  otherwise  provided  for  by  law  is  obscure  and 
illegal.  A  vote  to  raise  money  to  defray  expenses  of  a  suit,  if  needed,  against 
a  party  for  obstructing  a  public  road  and  ditch,  is  within  the  power  of  the  town 
meeting. 

This  writ  brings  up  an  assessment  against  the  prosecutors  for  taxes 
upon  their  property  in  Egg  Harbor  township. 

Argued  at  June  term,  1886,  before  Justices  Knapp  and  Reed. 

Thompson  cfe  Endioott^  for  prosecutors.  J,  J.  OrandaU^  for  de- 
fendant. 

Reed,  J.  The  prosecutors  are  assessed  upon  property  in  Egg  Har- 
bor township,  valued  at  $30,000.  They  brmg  this  assessment  up  for 
the  purpose  of  testing  the  legality  of  several  items  for  which  this  tax 
was  levied.  The  township  assessor  assessed,  by  order  of  the  township 
committee,  upon  the  property  of  the  inhabitants  of  the  township  the 
sum  of  $500  for  interest  upon  notes.  There  is  no  authority  vested  by 
statute  in  the  township  committee  to  order  money  to  be  raised  to  pay 
interest,  except  it  be  interest  upon  township  bonds  legally  issued.  Kev. 
1202,  §  49.  It  is  familiar  law  that  the  committee  must  find  authority 
for  their  acts  in  some  statute.  Cooley  Tax.  38.  There  is  no  statute 
which  permits  the  committee  to  put  in  the  tax  budget  a  sum  for  inter- 
est upon  outstanding  indebtedness  of  the  townsnip,  except  in  the 
instance  already  mentioned. 

It  appears  that  among  the  notes  of  the  township  committee  which 
were  outstanding,  there  were  three  notes  given  for  bonds  which  had 
been  issued  by  the  township  of  Egg  Harbor  under  an  act  —  I^ws  of 
1867,  p.  63  —  and  were  known  as  turnpike  bonds. 

The  bonds  were  cancelled  and  notes  were  given  by  the  committee  in 
their  stead.  The  act  of  1867  conferred  upon  the  township  committee 
the  power  to  provide  for  the  payment  of  these  bonds  by  issuing  new 
bonds  and  renewing  the  same  from  time  to  time  and  to  raise  the  amount 
of  the  bonds  by  taxation.  The  debt  which  these  bonds  represented  has 
never  been  paid.  The  holder,  if  the  bonds  had  matured,  was  entitled 
to  new  bonds  or  the  money  which  they  represented.  The  committee 
had  the  power  to  pay  them  in  toto  by  the  levy  of  a  tax.  I  dunk  they 
have  the  power  to  pay  the  interest  m  the  same  way.    The  notes  were 
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obviously  given  as  a  memorandum  to  avoid  the  forraalitv  attending  the 
issuance  of  new  bonds  and  probably  in  the  expectation  that  they  would 
be  speedily  paid.  So  far  as  the^mount  due  upon  the  note  which  repre- 
sents those  bonds  is  involved  I  think  the  lev^  should  stand.  Unless 
this  can  be  fixed  hj  argument  the'court  will  adjust  it  upon  further  testi- 
mony as  to  what  interest  is  due.  The  remainder  of  the  sum  of  $500 
is  improperly  placed  in  the  levy.  The  next  item  attacked,  is  the  sum 
of  $100  to  repair  the  public  wnarf  at  Somers  Point.  No  statute  has 
been  named  which  confers  upon  this  township  the  right  to  own  or 
r  jpair  a  wharf.  There  is  no  authority  to  raise  money  by  taxation  for 
this  purpose. 

The  third  item  objected  to  is  the  sum  of  $250  for  fees  not  otherwise 
provided  for.  This  is  entirely  obscure.  It  gives  no  information  as  to 
the  nature  of  the  fees  and  so  it  is  not  apparent  that  they  are  within 
the  scope  of  the  purposes  for  which  the  town  meeting  have  the  right  to 
raise  money.     State  v.  SaalTnann^  37  N.  J.  li.  156. 

The  fourth  item  objected  to  is  $100  voted  by  the  township  meeting 
to  defray  expenses  of  a  suit  —  if  needed,  with  the  water  company  for 
obstruction  of  the  road  and  ditch  leading  to  Adams  landing.  It  is 
argued  that  this  money  is  voted  for  to  be  used  upon  a  contingency  and 
that  there  is  no  power  in  the  town  meeting  to  vote  money  to  be  raised 
by  taxation  which  may  not  be  required.  I  do  not  concur  in  this  view. 
The  working,  repairing  and  keeping  in  order  of  the  public  roads  in  the 
township  is  one  of  the  purposes  for  which  the  town  meeting  is  expressly 
authorized  to  vote  money.  Rev.  1194,  §  11.  The  removal  of 
obstructions  from  these  public  thoroughfares  is  one  of  the  most  import- 
ant functions  of  the  township  oflScers.  The  form  of  the  vote  in  this 
instance  indicates  that  obstructions  exist  in  the  road  mentioned  and  that 
a  suit  may  be  necessary  to  remove  thqra.  It  was  within  the  discretion 
of  the  town  meeting  to  vote  this  money  for  the  assertion  of  the  town- 
ship's right  to  maintain  the  proper  condition  and  width  of  this  road. 
That  this  money  may  never  be  used  is  not  an  objection  so  long  as  there 
is  no  abuse  of  discretion.  The  amounts  required  for  the  different  town- 
ship purposes  must  always  be  a  matter  of  estimate  and  the  several 
amounts  may  or  may  not  be  expended.  Whether  they  will  all  be  needed 
depends  upon  contingencies. 

The  fifth  reason  attacks  the  assessment  $10.12  upon  the  property  of 
the  prosecutors  as  part  of  a  school  tax  of  $20  ordered  at  an  annual 
meeting  of  the  inhabitants  of  school  district  No.  14.  No  notice  of 
this  object  or  of  the  amount  of  money  to  be  raised  was  given  in  con- 
formity with  section  86  of  the  act  concerning  schools. 

The  sixth  reason  attacks  the  assessment  of  $4.12  as  a  part  of  the  sum 
of  $50  voted  at  the  annual  meeting  held  in  district  No.  15  to  maintain 
free  public  schools.  The  certificate  does  not  show  that  ten  days'  notice 
was  given  in  conformity  with  the  above  section  of  the  act.  State  v. 
HardcaaUe^  2  Dutch.  143.  The  result  is  that  the  assessment  for  that 
portion  of  the  $500  assessed  for  the  payment  of  interest  upon  notes,  not 
required  to  pay  interest  upon  the  notes  given  for  bonds,  is  set  aside. 
Also  the  assessment  for  the  $100  for  repairing  wharf  and  the  assess- 
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ments  for  the  district  school  tax  is  as  the  proportion  assessed  upon  the 
prosecutors  vacated. 

The  remainder  of  the  assessment  is  afiSrmed. 


Miller  v.  Hillsborough  Mutual  Assuranob  Association. 

Novembers,  1885.       ' 

FLBADiNa  —  Replication  Departing  from  Declaration —  Demxtrrer. 

The  declaration  was  based  upon  a  contract  of  insurance  made  "according  to 
the  terms  of  the  constitution,  bj-laws  and  conditions  "  of  the  defendant  associa- 
tion. The  plea  set  up  a  defense  under  a  bj-law  of  the  association.  The  repli- 
cation was  that  the  only  by-laws  and  conditions  embraced  in  the  contract  were 
those  annexed  to  the  policy,  and  that  the  by.law  set  forth  in  the  plea  was  not  so 
annexed.  On  demurrer  to  the  rejoinder,  hild,  that  the  replication  constituted  a 
departure  from  the  declaration,  and  that  the  defendant  was  entitled  to  judgment 
on  the  demurrer. 

Ar^ed  June  term,  1885,  before  Ohief  Justice  Beasley  and  Jus- 
tices Maqie,  Parker  and  Dixon. 

JUr.  O.  S.  Groavenor  and  Mr.  E,  L.  Campbell^  for  plaintiff.  Mr. 
J.  D.  Bartine^  for  defendant. 

Dixon,  J.  The  plaintiflf's  declaration  is  in  covenant,  based  upon  a 
sealed  policy  of  insurance  issued  by  the  defendant  to  Runkle  Rea, 
who  assigned  the  same  ^o  the  plaintiff.  It  avers  that  the  defendant, 
by  the  policy  issued  according  to  the  terms  of  its  constitution,  by  laws 
and  conditions,  had  agreed  that  it  should,  according  to  said  terms,  be 
subject  and  liable  to  pay  to  Rea  or  his  assigns  by  assignment  according 
to  said  constitution,  by-laws  and  conditions  such  loss  as  should  happc*n 
by  fire  to  a  certain  dwelling-house,  etc.,  not  exceeding  $1,600.  It 
then  sets  out  the  assignment  to  the  plaintiff  and  a  loss  to  the  extent  of 
$1,500,  and  avers  generally  compliance  by  the  plaintiff  with  the  con- 
stitution, by-laws  and  conditions  of  the  defendant  association.  It  also 
alleges  that  certain  articles,  by-laws  or  conditions  of  insurance  were  at 
the  time  of  the  execution  of  the  policy  annexed  thereto,  but  it  does 
not  aver  that  these,  and  these  alone,  comprised  the  constitution,  by- 
laws and  conditions,  on  the  terms  of  which  the  defendant  had  cove- 
nanted to  become  bound. 

The  defendant  pleads  that  one  of  the  by-laws  of  the  association  was 
that  no  policy  on  a  dwelling-house  should  be  valid  if  the  building 
remainea  unoccupied  more  than  thirty  days,  and  that  the  plaintiff's 
dwelling-house  had  remained  unoccupied  more  than  thirty  days  before 
the  loss. 

The  plaintiff's  replication  thereupon  sets  forth  certain  facts  which 
he  insists  constitute  an  estoppel  in  pais  against  the  defendant's  inter- 
position of  that  by-law. 

To  this  replication  the  defendant  filed  a  rejoinder,  on  which  the 
plaintiff  demurred. 

In  response  to  the  defendant's  demand  for  the  causes  of  demurrer 
the  following  was  served  : 
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Causes  of  Dbmurbeb. 

The  following  are  the  causes  of  demurrer  on  which  the  plaintiff 
intends  to  rely  upon  the  hearing  of  the  demurrer  to  the  rejomder  to 
fourth  replication  filed  in  the  above-stated  cause,  furnished  to  the 
defendants  pursuant  to  their  demand  therefor : 

I.  For  that  the  said  defendants  have  not,  in  and  by  their  said  rejoin- 
der, denied  or  confessed  and  avoided  any  substantial  matter  or  point  in 
the  said  replication  alleged  necessary  to  the  sufficiency  thereof . 

U.  For  that  the  plaintiff's  said  fourth  replication  is  good  and  suffi- 
cient in  law  (to  maintain  his  aforesaid  action  against  the  said  defend- 
ants) without  any  matter  alleged  therein  which  is  denied  by  the  said 
defendants'  rejoinder  thereto. 

III.  The  said  rejoinder  puts  in  issue  matters  and  inferences  of  law 
to  be  tried  by  the  country. 

IV.  The  said  rejoinder  puts  in  issue  facts  not  alleged  in  said  repli- 
cation, but  only  inferences  from  facts  therein  alleged. 

V.  The  said  rejoinder  denies  only  a  single  fact  alleged  in  said  repli- 
cation, which  fact  so  denied  is  an  immaterial  fact. 

VI.  The  said  rejoinder  is  argumentative,  and  tenders  no  certain 
issue. 

VII.  The  said  rejoinder  is  a  departure  from  the  said  defendants'  sup- 
plemental plea. 

VIII.  The  defendants'  said  supplemental  plea  is  insufficient,because : 

1 .  It  offers  to  vary  the  written  contract  declared  on,  by  parol  proof 
of  notice  and  knowledge. 

2.  The  condition  of  insurance  therein  set  up  never  became  and  never 
was  a  condition  of  the  contract  declared  on. 

3.  The  defendants,  having  annexed  to  the  policy  the  "  conditions  of 
insurance,"  are  thereby  estopped  from  setting  up  any  different  condi- 
tions, and  thus  denying  that  the  conditions  so  annexed  are  the  condi- 
tions of  the  said  policy. 

In  support  of  the  demurrer  thus  specialized  the  plaintiff's  argument 
is  in  substance  that,  conceding  the  existence  of  the  by-law  mentioned 
in  the  plea,  yet  the  defendant,  by  annexing  to  the  sealed  policy  certain 
by-laws  denominated  therein  "conditions  of  insurance,"  became 
•estopped  from  averring  that  any  other  by-laws  were  conditions  of  that 
policy,  and  that  as  the  replication  alleges  inter  alia^  that  the  by-law  set 
out  in  the  plea  was  not  among  those  annexed  to  the  policy,  and  the 
rejoinder  docs  not  deny  or  confess  and  avoid  that  allegation,  the 
rejoinder  is  bad- 

We  do  not  think  it  necessary  to  consider  the  sufficiency  of  the 
rejoinder,  for  the  reason  that  we  regard  the  replication  as  a  departure 
from  the  declaration,  and  therefore  insnpportable. 

The  declaration  counts  upon  a  contract  to  insure  under  the  terms  of 
the  constitution,  by-laws,  and  conditions  of  the  association  generally. 
This  language,  especially  in  view  of  the  rule  that  the  construction  of 
pleadings  shall  lean  against  rather  than  in  favor  of  the  pleader,  imports 
that  legally  all  the  constitution,  by-laws  and  conditions  of  the  associa- 
tion form  part  of  the  contract.    It  will  not  do  for  the  plaintiff  to  urge 
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that  the  policy,  on  an  examination  of  all  its  terms  and  under  the  alleged 
rule  of  taking  it  most  strongly  against  the  insurer,  will  show  on  its 
face  that  only  those  by-laws  and  conditions  which  were  annexed  to  the 
policy  were  embraced  in  its  scope,  because  the  policy  is  not  made  a 
part  of  the  declaration,  and  the  court  is  therefore  left  to  the  presump- 
tion that  the  plaintiff  has  stated  the  contract,  not  in  its  precise  woros, 
but'  according  to  its  legal  effect,  and  this  effect  is  inclusive  of  all  the 
constitution,  by-laws,  and  conditions  of  the  association.  Such  then  is 
the  contract  on  which  the  plaintiff  has  placed  himself  in  his  declara- 
tion. 

But  in  his  replication  he  presents  an  inconsistent  daim.  There  he 
contends  that  the  defendant's  covenant  was  to  be  bound  acccordinff  to 
the  by-laws  and  conditions  of  insurance  annexed  to  the  policy  and  no 
others,  and  therefore  the  by-laws  of  the  association  set  up  in  the  plea 
cannot  avail  the  defendant  because  it  was  not  annexed  to  the  policy. 
This  is  a  substantially  different  contract  from  that  exhibited  in  the 
declaration. 

Such  a  departure  is  bad  on  general  demurrer,  and  precludes  the 
plaintiff  from  taking  advantage  on  demurrer  of  any  supposed  defect 
m  the  rejoinder.  1  Chitty  PI.  648 ;  Brehen  v.  QDannell,  34  N.  J. 
L.  408 ;  Salt  Lake  City  ^at.  Bank  v.  Hendrickson^  40  id.  62. 

The  plaintiff  shoula  have  averred  in  his  declaration  that  the  con- 
tract was  such  as  he  now  in  his  replication  insists  it  is  in  legal  effect ; 
then  if  the  defendant  had  pleaded  that  it  comprised  some  other  condi- 
tions on  which  a  defense  would  rest,  an  issue  might  readily  be  formed 
which  if  found  for  the  plaintiff  would  support  his  declaration.  As  the 
pleadings  stand,  the  plaintiff  is  merely  endeavoring  to  estop  the  defend- 
ant from  saying  that  the  contract  was  just  what  the  plaintiff  has  him- 
self declared  it  to  be  as  the  foundation  of  his  suit. 

The  plaintiff's  objections  to  the  plea  are  not  well  taken  because  they 
rest  on  the  assumption  of  that  which,  as  before  stated,  is  not  apparent 
upon  the  record,  to-wit,  that  the  only  conditions  of  the  poKcv  are  those 
wnich  the  declaration  alleges  to  be  annexed  to  it.  If  the  legal  effect 
of  the  policy  was  —  as  the  declaration  asserts  —  to  make  the  by-law  of 
the  association  a  part  of  it,  the  defendant  would  not  be  attempting  to 
vary  that  contract  by  offering  parol  proof  that  the  plaintiff  knew  what 
those  by-laws  were,  nor  could  it  be  estopped  by  the  fact  that  some 
conditions  were  annexed  to  the  policy,  from  relying  upon  whatever 
other  conditions  were  legally  incorporated  in  the  contract  according  to 
its  terms. 

The  defendant  is  entitled  to  judgment  on  the  demurrer. 
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Lane  v.  State. 

November  5,  1885. 

CBOfiNAii  Law  —  Extortion — Justice  op  the  Peace — Issue  op  Criminal  War- 
rant DEMANDiNa  Illegai^  Fees. 

It  is  extortion  under  the  statute  for  a  justice  of  the  peace  to  demand  or  ask  for 
his  fees  from  the  prosecutor  for  the  issuing  of  his  warrant  on  a  criminal  com- 
plaint, the  said  justice  knowing  that  such  demand  was  illegal.* 

Indictment  for  extortion.     The  opinion  states  the  facts. 

Seymour  cfe  Hoffman^  for  plaintiff  in  error.  E.  T.  Paxton^  assistant 
prosecutor  of  Hudson,  contra. 

Beaslet,  Oh.  J.  The  defendant  was  indicted  for  extortion  in 
demanding  a  certain  sum  of  money  as  his  fee  from  the  prosecutor  for 
issuing  his  warrant  as  a  justice  of  the  peace  in  a  criminal  complaint. 

At  the  trial  of  the  case  no  question  was  made  as  to  the  fact  of  the 
prosecutor  having  paid  the  fees  in  question  to  the  justice  for  issuing 
the  warrant  on  the  complaint,  and  the  judge  instructed  the  jury  that  in 
addition  to  this  they  must  be  satisfied,  from  the  evidence,  that  such 
fees  were  demanded  by  the  justice,  and  that  at  the  time  of  making 
such  demand  he  knew  that  he  was  making  an  illegal  demand. 

The  first  exception  taken  to  the  trial  is,  that  the  defendant  was  not 
an  officer  embraced  in  the  section  of  the  statute  which  denounces  the 
penalty  for  extortion.  The  section  referred  to  is  the  twenty-third  of  the 
crimes  act ;  but  the  language  of  the  clause  seems  clear  on  this  head. 
Its  descriptio  personarum  is  "No  judge,  justice,  sheriff,  constable, 
jailer,  or  other  officer  of  this  State,  ministerial  or  judicial,  etc."  If  the 
designation  "justice"  does  not,  with  sufficient  distinctness,  indicate  a 
justice  of  the  peace  as  he  is  a  judicial  officer  of  the  State,  he  is  certainly 
embraced  under  the  general  (description  which  is  so  comprehensive  that 
no  official  of  the  State  can  claim  to  stand  outside  its  circumscription. 
There  appears  to  be  no  force  in  this  exception. 

The  next  exception  is,  that  the  judge  erred  in  omitting  to  hold  that 
the  only  demand  of  fees  which  will  render,  under  the  statute,  a  justice 
liable  to  criminal  prosecution,  is  a  demand  made  under  a  threat  not  to 
take  the  complaint  unless  the  fees  are  first  paid.  There  appears  to  be 
no  warrant  whatever  for  such  a  contention.  The  act  says  —  Rev.  568, 
pi.  139 — "that  no  fees  be  demanded  from  parties  applying  to  justices, 
or  constables,  for  their  services  ;  but  shall  be  paid  out  of  the  lunds  of 
the  county  in  which  such  services  were  rendered ;  provided,  the  presid- 
ing judge  of  the  court  of  oyer  and  terminer  shall  approve  of  such  pay- 
ment.'' The  prohibition  is  against  demanding  fees  on  the  part  of  the 
justice ;  there  is  neither  by  expression  or  by  impUcation  any  thing  to 
show  that  to  such  demand  there  must  be  annexed  the  alternative  that 
unless  the  money  is  paid  the  complaint  will  not  be  entertained. 

The  law  as  it  was  expounded  to  the  jury  at  the  trial  was  to  this  effect : 
That  prior  to  the  act  of  1871,  in  which  is  to  be  found  the  clause  just 
citeJ,  the  justice  was  not  authorized  to  receive  or  take  fees  for  his  ser- 
viccvS  oven  if  the  same- were  voluntarily  proffered  by  the  prosecutor; 

*  See  United  States  v.  Waitz,  3  Sawy.  473  ;  State  v.  Maires,  33  N.  J.  L.  142.—  Ed. 
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but  that,  by  the  act  jast  cited,  this  role  of  law  was  modified,  and  thi» 
officer  was  enjoined  not  to  demand  such  fees,  but  that  he  mi^ht  take 
them,  if  they  were  tendered  to  him,  without  the  asking  on  his  part 
This  view  rested  on  construction,  derived  from  a  consideration  oi  the 
above-cited  clause,  forbidding  the  justice  to  make  demand  of  his  fees  in 
connection  with  section  third  of  the  same  statute ;  which,  after  pre- 
scribing that  the  justice  shall  certify  his  bills  of  coste,  and  which,  after 
having  been  approved  of  in  an  appointed  manner,  are  to  be  paid  to  the 
justice,  then  provides  in  the  language  following :  "And  said  justice 
shall  refund  to  the  complainant  so  much  of  the  said  costs  as  shau  have 
been  paid  by  complainant  to  said  justice.  The  elements  of  the  prob- 
lem were  a  prohibition  against  demanding  the  fees,  and  a  recognition  of 
such  fees  having  been  received  in  some  cases  by  the  justice,  in  whidi 
event  a  repayment  was  ordered,  and  the  solution  of  the  judge  at  the 
trial  was,  that  the  justice  could  not  demand  such  moneys,  but  was  at 
liberty  to  take  them  if,  without  his  request,  they  were  oflEered  to  him. 
No  other  possible  resolution  of  the  question  is  perceived."  The  law 
on  that  head  was  rightly  propounded  to  the  jury. 

The  next  objection  is,  that  the  defendant  could  not  be  guilty  of  extor- 
tion as  he  did  not  take  from  the  prosecutor  a  greater  sum  than  the  law 
gave  him  for  his  services.  But  this  position  is  not  well  founded  with 
respect  to  the  fact  which  it  assumes.    "There  were  no  fees  due  to  the 

{'ustice  at  the  time  he  took  them  unless  the  same  were  voluntarily  paid 
>y  the  prosecutor,  for  in  the  event  of  no  such  payment  being  made, 
such  fees  did  not  become  due  to  the  justice  until  the  presiding  judge 
of  the  oyer  and  terminer  had  approved  such  payment.     The  conse- 

Juence,  therefore,  plainly  is,  if  this  officer  got  this  money  by  an  illegal 
emand,  he  took  "  m  the  language  of  the  criminal  law  in  its  definition 
of  the  crime  of  extortion,"  as  cited  in  the  brief  of  the  counsel  of  the 
plain tiflp  in  error,  "  money,  etc.,  that  was  not  due  to  him,  etc.,  or  before 
It  was  due  to  him." 

The  other  exceptions  have  been  examined,  but  none  of  them  appear 
to  the  court  to  possess  that  degree  of  solidity  that  renders  it  necessary 
to  criticise  them  in  detail.     They  are  all  overruled. 
Let  the  judgment  be  affirmed. 


Fifth  Wabd  Savings  Bank  op  Jeksey  Crrr  v.  First  National  Bank 

OP  Jeksey  City. 

November  5,  1885. 

Bank  —  Treasuker  op  Savings— Power  to  Borrow  Money. 

The  treasurer  of  a  savings  bank,  havinc^  authority  to  carry  on  its  general  busi- 
ness is  not,  virttUe  officii,  invested  with  the  power  of  borrowing  money  in  behalf 
of  the  institution. 

Whether  such  officer  was  held  out  in  this  case  as  being  possessed  of  such  a 
competency  was  properly  left  to  the  jury  as  a  matter  of  fact. 

Motion  for  new  trial.     The  opinion  states  the  facts. 

Beekma/n  dk  McCarter^  for  plaintiff.     Brinkerhoff  <&  BecUe,  for 
defendant. 
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Beasley,  Ch.  J.  This  is  an  action  of  trover  for  the  alleged  conver- 
sion of  certain  bonds.  The  essential  features  of  the  case  are  these :  One 
Boice  was  the  treasurer  and  secretary  of  the  plaintiflE,  the  savings  bank, 
and  in  these  capacities  transacted  its  usual  business ;  and  assuming  an 
authority  he  did  not  possess,  he  fraudulently  obtained  a  loan  oi  the 
defendant  in  the  name  of  the  plaintiff  and  ostensibly  for  its  use ;  to 
secure  the  repayment  of  the  moneys  thus  borrowed  he  pledged  the 
bonds  in  dispute  to  the  defendant. ,  The  funds  thus  realized  were  appro- 
priated by  Boice  to  his  own  use,  that  being  his  design  when  he  obtained 
them.  The  fact  of  the  fraud  of  Boice  was  not  in  dispute ;  the  only 
point  to  have  ascertained  being,  whether  he  had  either  apparently  or 
actually  been  clothed  with  authority  to  borrow  moneys  for  tne  plaintiff 
and  to  place  its  securities  as  collateral. 

At  the  trial,  the  judge  presiding  held  that  such  authority  was  not 
incident  to  the  omce  neld  by  this  man.  It  is  clear  that  such  view 
was  correct,  for  it  would  be  a  wide  divergence  from  fundamental  law 
to  declare  that  the  power  claimed  existed,  virtute  officii.  It  would  be 
truly  disastrous  to  these  valuable  institutions  if  they  cannot  appoint  a 
treasurer  and  deposit  in  his  custody  their  moneys  and  securities,  with- 
out such  situation  giving  rise  to  an  inevitable  inference  that  such  official 
has  been  clothed  with  an  unlimited  capacity  to  contract  loans  and  sell 
and  pledge  such  securities.  The  action  of  the  judge  in  this  matter  was 
plainly  right. 

As  it  was  clearly  shown  that  Boice  acted  knavishly  in  this  affair,  and 
had  not  been  clothed  with  any  express  power  to  obtain  the  loan  in 
question,  or  to  pledge  these  bonds,  the  only  open  point  of  inquiry  on  this 
subject  was,  whether  or  not  the  plaintiff  had  put  its  treasurer  in  such 
an  attitude  before  the  public  or  before  this  defendant,  as  to  have  war- 
ranted a  reasonable  inference  that  he  was  its  general  agent  and  had  the 
right  to  execute  the  transaction  in  question.  This  part  of  the  case  was 
left  to  the  jury  as  a  matter  of  fact,  and  the  verdict  was  in  favor  of  the 
plaintiff. 

After  a  careful  study  of  the  testimony  no  ground  has  been  found 
that  will  t justify  this  court  in  disturbing  this  finding  of  the  jury.  It 
is  true  that  a  large  control  over  the  business  of  the  plaintiff  had 
been  confided  to  Boice  ;  he  had  been  paid  a  salary  and  had  been 
allowed  to  select  his  subordinate;  one  of  the  witnesses  said  he 
had  been  employed  for  "so  much  money  to  run  the  bank;"  but 
this  merely  meant  that  he  carried  on  for  the  institution  its  every 
day  affairs,  such  as  receiving  deposits,  investing  its  moneys,  receiv- 
ing interest  money  and  paying  depositors.  For  such  purposes  he 
was  undoubtedly  the  general  agent  of  the  plaintiff  with  regard  to  the 
ordinary  transactions  incident  to  its  business,  but  such  authority  stand- 
ing by  itself  would  not  have  warranted  even  an  inference  as  a  mat- 
ter 01  fact  that  this  treasurer  had  been  capacitated  to  obtain  loans  for 
the  institution.  But  in  addition  to  this  practice  of  the  treasurer,  there 
was  t^timony  showing  that  on  two  or  three  occasions  in  times  of  panic, 
when  there  had  been  runs  upon  the  savings  bank,  the  treasurer,  without 
previous  authority,  had  obtained  loans  of  money  on  the  pledge  of 
securities  from  the  defendant.     It  was,  however,  also  shown  that  on 
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such  occasions  the  officer  of  thp  defendant,  when  making  the  loans,  had 
been  fully  apprised  of  the  urgency,  and  therefore  must  have  known 
that  there  was  no  opportunity  for  obtaining  the  sanction  of  the  mana- 
gers of  the  plaintin  to  such  applications.  It  was  obvious,  therefore, 
that  it  was  a  question  open  to  inquiry  whether  at  such  times  the  offi- 
cers of  the  defendant  had  relied  on  the  ostensible  position  of  this 
treasurer,  or  had  confidence  in  the  moral  certainty  that  under  such 
urgent  and  abnormal  circumstances  the  acts  of  such  treasurer  would  be 
ratified  by  the  managers  of  the  plaintiflF.  Nor  was  it  certain,  as  the 
case  stood  before  the  jury,  that  the  managers  of  the  plaintiff  were 
informed  of  such  acts  of  their  treasurer  done  in  anticipation  of  their 
approval,  for  their  resolution  embracing  the  subject,  as  recorded  on 
their  minutes,  is  in  tlie  form  of  an  authority  to  obtain  a  loan  in  the 
future,  and  not  by  way  of  a  ratification  of  a  loan  already  obtained. 

It  was  also  in  evidence  that  after  the  occurrence  of  such  unanthorized 
transactions,  on  an  application  for  a  loan  the  president  of  the  defendant 
had  required  Boice  to  obtain  from  the  managers  of  the  savings  bank 
a  resolution  authorizing  such  borrowing. 

Under  these  conditions  of  the  proofs  the  question  was  properly  left 
to  the  decision  of  the  jury. 

The  verdict  must  therefore  stand. 


Wild  v.  Mayor,  ktc,  City  op  Patkkson. 

November,  1885. 
MuNicrpAii  Corporation  —  Neolige>ce  of  Fire  Department. 

The  rule  which  exempts  a  municipal  corporation  from  liability  to  an  indiTidual 
for  an  injury  to  him  resulting  from  negligence  in  the  performance  by  the  corpora- 
tion of  a  duty  owed  to  the  public  and  imposed  by  law,  applies  to  the  case  of  a 
member  of  a  fire  department  of  a  city,  injured  by  negligence  in  the  care  of 
apparatus  for  extinguishing  fires,  maintained  under  the  authority  and  directiom 
of  its  charter.* 

The  action  is  in  case.  The  declaration  avers  that  the  city  of  Pater- 
son,  under  the  authority  and  direction  of  its  charter,  maintained  a  fire 
department,  of  which  plaintiff  was  a  member,  attached  to  a  certain 
company,  which  used  a  steam  fire  engine ;  that  it  was  the  duty  of  the 
city  to  provide  for  tliat  engine  a  brake,  and  to  keep  it  in  good  order 
and  repair  ;  that  by  reason  of  failure  on  the  part  of  the  city  to  perform 
this  duty,  plaintiff  while  assisting  to  haul  the  engine  to  a  fire  was  run 
over  and  seriously  injured.  For  the  injury  thus  received,  plaintiff 
seeks  to  recover  damages. 

A  demurrer  to  this  declaration  was  interposed. 

Argued  at  June  term,  1885,  before  the  chief  justice  and  Justicet 
Dixon  and  Magie. 

JUr.  Stouty  for  plaintiff.    Mr.  OinggSy  for  defendant 

Magie,  J.  It  has  been  settled  beyond  the  possibility  of  further 
contention  in  this  State,  that  municipal  corporations  are  not  liable  to 
action  for  neglect  to  perform,  or  negligence  in  performing  duties 
imposed  on   them  by  law  and  due   to  the  public,  in   behalf  of  any 

*See  9  Moak  Eng.  Rep.  225 ;  Wilcox  v.  City  of  Chicago,  107  Ills.  334 ;  S.  C,  47 
Am.  Rep.  434. 
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individual  suffering  damage  by  reason  of  such  negligence,  unless  an 
action  is  given  by  statute.  Where  the  employees  or  officers  of  a 
municipal  corporation  are  negligent  in  the  performance  of  such  duties 
the  doctrine  of  respondeat  superior  will  not  apply.  Livermore  v. 
Board,  etc,^  31  N.  J.  L.  508 ;  Pray  v.  Jersey  City^  32  id.  394 ;  Cooley  v. 
Freeholders^  eto.,  3  Dutch.  416 ;  Freeholders^  etc.,  v.  Strader,  3  Ilarr. 
1108;  Gondict  v.  Jersey  City,  46  N.  J.  L.  157. 

The  duty  of  the  city  of  Paterson  to  maintain  a  fire  department  is 
manifestly  a  duty  owed  to  the  public  and  imposed  by  law.  Any  one 
injured  by  negligence  in  the  performance  of  that  duty  will  be  debar- 
red from  action  for  such  injury,  by  the  well-settled  rule  above  stated. 

Plaintiff's  contention  is,  that  his  case  is  exceptional  and  not  within 
the  rule,  upon  the  ground  that  the  duty  of  keeping  the  machinery 
used  for  extinguishing  fires  in  good  order  is,  as  respects  those  who  are 
employed  in  its  use,  a  private  duty,  owed,  not  to  the  public  but  to  the 
employees. 

But  the  distinction  thus  sought  to  be  made  is,  in  my  judgment, 
merely  specious. 

It  does  not  appear  what  was  the  precise  relation  between  plaintiff^, 
as  a  meml>er  of  the  fire  department,  and  the  city.  Whether  his  ser- 
vices were  voluntarily  rendered  or  were  paid  for  is  not  disclosed.  But 
in  either  case  the  relation  is  not  the  ordinary  relation  of  master  and 
servant.  Employees  of  such  corporations  in  the  execution  of  its  public 
duties  have  been  held  to  be  mere  instruments  in  the  performance  of 
such  duties,  and  to  act  as  public  officers  charged  with  a  public  service. 
Gondict  v.  Jersey  Gity^  supra. 

The  duty  to  provide  and  maintain  apparatus  for  extinguishing  fires 
is  plainly  included  within  the  public  duty  of  establishing  a  fire  depart- 
ment for  that  purpose.  The  city  as  a  corporation  derives  from  it  no 
special  benefit  or  advantage.  The  duty  is  single  and  undivided,  and 
idthough  the  city  must  perform  this  duty  by  means  of  agents  or 
officers,  it  owes  to  them  no  special  duty,  differing  either  in  Kind  or 
degree  from  the  duty  which  it  owes  to  others  in  this  respect.  The 
duty  is  of  a  public  character,  and  on  grounds  of  public  policy  its 
neglect  will  not  give  a  right  of  action  to  any  individual  in  the  absence 
of  a  statute.  If  there  are  any  reasons  for  a  modification  of  this  rule 
with  respect  to  employees  of  such  corporations  en^ged  in  hazardous 
services,  thev  cannot  be  considered  by  the  courts.  The  rule  can  only 
be  modified  by  the  legislature.  In  the  absence  of  legislation  the  plain- 
tift  is  within  the  rule  and  plainly  without  a  right  of  action. 

For  this  reason  the  city  is  entitled  to  judgment  on  the  demurrer. 

Matthews  v.  Miller. 

November  5,  1885. 

ExBcrmoN — What  Return  Should  Show. 

The  return  of  a  constable  on  an  execution  issued  out  of  the  court  for  the  trial 
of  small  causes  *'  no  property  found  whereon  to  levy,"  does  not  meet  the  require- 
ment of  the  statute  to  make  docketing  proceedings  valid.  The  return  should  be 
to  the  effect  that  "he  could  not  find  property  on  which  to  levy,"  etc.  Some 
effort  to  find  personal  property  of  defendant  by  the  constable  should  appear  by 
the  return.  , 
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Argued  at  June  term,  1885,  before  the  chief  justice  and  Justices 
Dixon,  Maoie  and  Parker. 

Wm.  B.  GiUmore^  for  plaintiff.     BoUoiij  for  defendant. 

Parker,  J.  The  land  in  controversy  was  conveyed  to  Peter  Mat^ 
thews,  the  plaintiff  in  this  action,  by  the  Paterson  Land  Improvement 
Company  in  the  year  1866. 

A  judgment  was  subsequently  recovered  in  the  court  for  the  trial  of 
small  causes,  against  Matthews  by  Robert  Miller,  which  judgment  was 
docketed  in  the  court  of  common  pleas  of  the  county  oi  Passaic. 
Execution  on  said  judgment  was  issued  and  the  land  sold  by  the 
sheriff  to  Jane  Miller,  the  defendant. 

The  validity  of  the  defendant's  title  depends  upon  the  legality  of 
the  docketing  proceedings. 

The  return  by  the  constable,  indorsed  on  the  execution  issued  by  the 
justice,  is  in  these  words,  viz. :  "  I  i-etum  this  execution  in  court  with 
no  property  found  whereon  to  levy." 

In  order  to  docket  legally  a  judgment  obtained  in  the  court  for  the 
trial  of  small  causes,  execution  should  be  issued  and  a  return  thereon 
be  made  by  the  constable,  to  the  effect  that  he  "  could  not  find  any 
personal  property  of  the  defendant  on  which  to  levy,  etc." 

Does  the  return  indorsed  on  this  execution  answer  the  requirement 
of  the  statute  ? 

The  return  by  a  constable  of  an  execution  "  with  no  property  found 
of  defendant  on  which  to  levy,"  is  not  to  the  effect  that  "lie  could  not 
find  property  of  the  defendant  on  which  to  levy." 

It  does  not  appear  by  the  return  in  this  case  that  the  constable  made 
any  effort  to  find  property.  He  could  have  truthfully  made  the  return 
he  did  had  he  indorsed  the  execution  and  delivered  it  to  the  justice  the 
moment  after  it  had  been  handed  to  him,  without  looking  for  prop- 
erty. The  return  required  by  the  statute  involves  inquiry  and  search 
for  property  of  defendant  on  which  to  levy,  and '  if  such  inquiry  and 
search  should  be  fruitless,  then  the  constable  would  be  enabled  to 
indorse  on  the  execution  that  he  coxdd  not  find  property,  etc. 

In  docketing  a  judgment  obtained  in  the  court  for  the  trial  of  small 
causes  the  plaintitt  proceeds  ex  parte. 

No  adjudication  of  the  court  of  common  pleas  is  necessary.  If  the 
docketing  be  legally  done,  the  result  is  to  make  the  judgment  origi- 
nally of  an  inferior  court,  bind  lands  upon  the  mere  request  and  action 
of  the  plaintiff,  without  notice  to  the  defendant  and  without  opportu- 
nity on  his  part  to  object.  The  plaintiff,  having  the  direction  of  the 
docketing  proceedings,  should  see  that  the  return  of  the  constable  as 
well  as  other  requirements  be  in  conformity  with  the  statute.  The 
whole  proceeding  is  statutory,  and  unless  strictly  pursued,  the  docket- 
ing^is  void. 

The  return  of  the  constable  in  this  case  does  not  meet  the  statntonr 
requirement,  and  therefore  the  judgment  and  execution  under  which 
the  deed  was  made  to  defendant  are  void. 

In  TaMo  v.  Elopping^  43  N.  J.  L.  44:S,where  the  return  of  the  consta- 
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ble  was  less  objectionable,  the  court  of  errors  and  appeals  declared  the 
docketing  void. 

The  judgment  in  this  case  should  be  for  the  plaintiflE,  and  the  circuit 
court  is  so  advised. 


Keenet  v.  Jersey  Cnr. 

November  5,  1886. 

Municipal  Corporation  —  Jersey  City  —  Charter  op  1874,  §  9  —  Improve- 
ments —  Concurrence  of  Boards  —  Ratification  by  one  of  Work  Done. 

When  the  charter  of  a  municipal  corporation  authorizes  a  contract  to  be  made 
by  the  corporate  body  in  a  certain  mode,  its  officers  and  agents  cannot  bind  it  in 
any  other  manner.* 

The  concurrence  of  the  board  of  finance  and  taxation  with  the  board  of  public 
works  is  required  for  the  making  of  any  improvement,  or  the  doing  of  any  work, 
or  procuring  any  materials,  by  section  9  of  the  supplement  of  the  charter  of 
Jersey  City  of  1874,  repealing  section  37  of  the  supplement  of  1873. 

A  ratification  by  the  board  of  public  works  of  an  order  for  work  done  in  repair- 
ing a  public  sewer  given  by  the  chairman  of  the  committee  on  streets  and  sewers, 
a  sub-committee  of  said  board  of  public  works,  by  approval  of  the  bUl  presented 
therefor,  is  not  sufficient  to  bind  the  city.f 

On  certiorari  to  the  court  of  common  pleas  of  Hudson  county,  bring- 
ing up  a  judgment  on  appeal  reversing  the  judgment  of  the  prosecutor, 
in  the  first  district  court  of  Jersey  City. 

The  action  was  brought  to  recover  for  the  work  and  mateidals  of  said 
Keeney,  furnished  June  23,  1881,  used  in  repairing  a  large  sewer  in 
Thirteenth  street,  Jersey  City,  built  and  owned  by  Uie  city,  amounting 
to  $200. 

The  state  of  the  case  for  appeal  was  settled  and  signed  by  the  judge 
of  the  district  court,  and' by  it  the  material  facts  are  that  the  top  of  the 
sewer  had  fallen  in  for  about  sixty  feet  in  length ;  its  location  was  in 
the  lower  part  of  Jersey  City,  as  distinguished  from  the  heights,  and  it 
had  been  constructed  at  the  place  of  leakage  with  a  thicker  wall  to 
resist  the  great  pressure  of  water  there  on  its  way  to  the  river.  There 
was  danger,  that  if  the  sewer  were  left  open  and  spread  until  a  rain 
storm  came,  the  great  quantity  and  force  of  the  water  coming  down 
from  the  heights  would  tear  away  the  sewer  and  flood  a  large  part  of 
the  lower  and  level  part  of  the  citj'^  where  it  is  built  up.  When  the 
break  occurred,  David  Williams  was  chairman  of  the  committee  on 
streets  and  sewers,  a  sub-committee  of  the  board  of  public  works  of 
Jersey  City.  He  immediately  obtained  estimates  and  bids  from  differ- 
ent persons  who  could  do  the  work,  and  gave  to  Keeney,  who  was  the 
lowest  bidder,  an  order  for  the  prompt  repair  of  the  sewer.  After  the 
repairs  were  finished,  the  work  was  examined  by  the  chief  engineer  of 
the  board  of  public  works,  who  reported  that  it  was  done  in  a  good  and 
workmanlike  manner.  July  5,  1881,  Keeney  made  out  his  claim  in  a 
form  furnished  by  the  board  of  public  works,  under  oath,  and  presented 
it  to  the  board,  at  a  regular  meeting,  who  referred  it  to  the  committee 
on  streets  and  sewers.     On  November  6,  1882,  the  bill  was  examined, 

♦  See  35  Moak's  Eng.  Rep.   836  ;  73  N.  Y.  238  ;  68  id.23  ;  21  Week.  Dig.  241. 
f  Cowen  V.  VUlage  of  West  Troy,  43  Barb.  49. 
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with  others,  by  said  board  marked  ''  goods  received  and  bill  correct," 
and  by  their  resolution  sent  to  the  board  of  finance  and  taxation  for 
tlieir  concurrence  and  payment.  It  also  appears  that  there  was  money 
in  the  city  treasury  whicn  was  part  of  the  appropriation  for  streets  and 
sewers  for  the  fiscal  year  1880-1881,  when  the  work  was  done,  suflS- 
cient  to  pay  this  claim.  The  board  of  finance  and  taxation  did  not  con- 
cur and  pay  the  bill,  and  this  action  was  brought  and  judgment  given 
in  the  district  court  for  $200,  and  costs.  On  appeal,  this  judgment  was 
reversed,  and  this  certiorari  was  brought. 

Flemraing^  for  prosecutor.     Seymour^  for  defendants. 

ScuDDER,  J.  The  facts  above  stated  are  b^  the  statute  conclusive 
both  on  appeal,  and  in  this  court  on  certiorari.  There  is  no  question 
made  that  the  work  was  well  done,  in  good  faith  between  the  contractor 
and  the  street  commissioner  ;  that  it  is  worth  all  that  is  claimed,  and 
the  city  has  received  the  benefit  of  it.  Why  the  board  of  finance  and 
taxation  did  not  concur  with  the  board  of  public  works  in  their  ratifi- 
cation of  the  act  of  the  street  commissioner,  and  pay  the  bill,  does  not 
a|)pear.  Before  the  courts  this  board  has  placed  itself  in  its  legal  right 
to  refuse  its  concurrence  for  reasons  satisfactory  to  itself.  Without  any 
further  facts  being  shown  wef  cannot  judge  of  the  reasonableness  or 
unreasonableness  of  their  opposition,  and  must  dispose  of  the  case  in 
the  form  in  which  it  is  presented. 

Under  the  charter  of  Jersey  City— Laws  1871,  page  1113,  §§  38,  39— 
the  board  of  public  works  has  control  of  all  public  sewers  and  drainage, 
and  by  section  53  the  expense  of  keeping  sewers  in  ord^  shall  be  borne 
by.  the  city  at  large  and  paid  by  a  general  tax.  Section  159,  requires 
advertisements  for  six  days  at  least,  before  any  contract  shall  be  made 
for  work  and  materials  on  account  of  any  board  or  department  of  the 
city  government,  and  to  be  given  to  the  bidder  offering  the  most  advan- 
tageous terms,  provided  this  shall  not  apply  where  the  amount  to  be  paid 
does  not  exceed  $500  ;  and  provided  further,  that  nothing  therein  con- 
tained shall  apply  to  repairs  when  the  safety  of  protection  of  public 
property,  or  the  public  convenience  requires  such  advertisements  to  be 
dispensed  with.  Section  53  of  the  supplement  of  1873  adds  to  section 
15y  of  the  act  of  1871,  an  additional  proviso,  that  if  the  exigency  of 
any  public  service  will  not  admit  of  the  advertisement  for  proposals  pro- 
vided for  in  said  section,  said  work  may  be  done  on  previous  resolution 
that  said  exigency  exists,  and  provided  the  board  of  aldermen  shall  con- 
cur therein. 

There  was  no  advertisement  in  this  case,  and  no  determination  by  the 
aldermen,  or  any  board  of  the  city,  that  such  exigency  existed  t&at  it 
shall  be  omitted. 

Section  9  of  the  supplement  of  1874,  page  507,  repeals  section  37  of  tha 
act  of  1873,  page  409.  The  main  part  of  section  37  enacts,  "that  no  motion, 
resolution  or  order  of  the  board  of  public  works  providing  for  the  mak- 
ing of  any  improvement,  or  the  doing  of  any  work,  or  procuring  of  any 
materials,  or  the  purchase  of  any  property  which  may  cost  over  $2,000, 
or  for  the  employment  of  any  person  whose  compensation  may  exceed 
$1,000  per  annum,  or  for  the  payment  of  any  sum  of  money  exceeding 
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$2,000,  shall  be  of  any  force  or  effect  unless  the  same  be  concurred  in 
by  a  vote  of  the  hoard  of  aldermen^  etc.,  with  a  proviso  not  material  in 
tnis  case."  Section  9  of  the  act  of  1874,  which  is  now  the  law  of  the 
city  on  this  subject,  enacts,  that  the  above  section  37  be  and  the  same 
is  thereby  repealed,  "  and  hereafter  no  motion,  resolution  or  order  of 
the  board  of  public  works  providing  for  the  making  of  any  improve- 
ment, or  the  aoing  of  any  work,  or  procuring  any  materials,  or  the  pur- 
chase of  any  property,  or  for  the  employment  of  any  person  whose 
compensation  may  exceed  $1,000  per  annum,  or  for  the  payment  of  any 
sum  of  money  exceeding  $2,000,  shall  be  of  any  force  or  effect  unless 
the  same  be  concurrexi  in  by  a  vote  of  the  hoara  of  finance  and  taxa- 
tion^ etc.y  with  proviso  not  material  in  this  case."  The  important  change 
made  by  this  repealing  section  is,  that  it  strikes  out  of  section  37,  in  tlie 
former  act,  the  words  "which  may  cost  over  $2,000"  after  the  word 
"property";  and  substituted  the  concurrence  of  the  board  of  finance 
and  taxation  for  that  of  the  board  of  aldermen.  The  effect  is  to  leave 
the  first  part  of  the  section  so  that  the  concurrence  of  the  board  of 
finance  and  taxation  is  required  in  every  motion,  resolution  or  order  of 
the  board  of  public  works  providing  for  the  making  of  any  improve- 
ment, or  the  doing  of  any  work,  or  procuring  of  any  materials,  or  the 
purchase  of  any  property ;  for  any  amount,  whether  less  or  more  than 
$2,000. 

The  omission  of  the  limitation  of  $2,000 after  the  word  "property  "  is 
so  marked,  that  it  must  be  regarded  ^s  having  some  significance,  and 
while  no  reason  may  be  assignable  why  the  board  of  public  works  shall 
make  no  motion,  resolution  or  order  for  any  amount,  without  concur- 
rence in  the  first  items  of  the  section,  and  may  do  so  in  the  last  two, 
there  is  no  room  for  doubt  and  uncertainty  that  the  important  omission 
is  there.  By  the  plain  rule  of  construction  every  statute  must  in  the 
first  instance  be  its  own  interpreter,  and  there  is  m  this  case  no  escape 
from  the  conclusion  that  the  legislature  have  intended  just  what  they 
have  said.  If  the  omission  had  been  accidental,  in  copying  the  former 
act  into  the  supplement,  the  change  in  the  management  of  the  city 
affairs  would  be  so  apparent  that  immediate  application  would  be  made 
for  legislation  to  cure  the  defect.  But  the  city  has  acquiesced  and  the 
legislature  has  been  silent. 

In  the  present  case,  the  board  of  public  works  did  not  order  the  doing 
of  the  work,  or  the  procuring  of  the  materials,  but  they  ratified  the  act 
of  the  commissioner  of  streets  and  sewers,  by  approving  the  bill  ren- 
dered by  the  plaintiff,  and  sending  it  to  the  board  of  finance  and  taxa- 
tion. The  subsequent  ratification  of  the  board  of  public  works  was  as 
good  as  if  a  previous  order  had  been  given  for  the  work  and  materials, 
but  it  is  only  effective  to  the  extent  oi  their  authority  under  the  charter 
to  order  the  improvement.  This  as  we  have  seen  could  not  be  due 
without  the  concurrence  of  the  board  of  finance  and  taxation,  and  by 
this  board  there  has  been  no  ratification. 

The  whole  law  on  this  subject  is  briefly  stated  in  Cory  v.  Freeholders 
of  Somerset^  45  N.  J.  L.  445, 455.  The  court  says,  that  when  the  charter 
authorizes  a  contract  to  be  made  by  the  corporate  body  in  a  certain 
mode,  whereby  the  power  of  such  body  is  intended  to  be  limited,  its 
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officers  and  a^nts  cannot  bind  it  in  any  other  manner.  In  snch  cases 
only  a  limited  power  is  granted,  and  consequently  an  act  done  beyond 
the  scope  of  such  power  is  void.  This  is  the  nde  to  be  applied  in  this 
case  wnere  a  contract,  irregularly  made  in  behalf  of  the  city,  having 
been  ratified  by  one  board,  the  other,  whose  concurrence  was  essentifu 
in  making  any  contract,  now  refuses  to  ratify  it. 

Such  partial  ratification  is  not  sufficient  to  bind  the  city  for  work 
done  under  this  contract  with  the  street  and  sewer  commissioner. 

The  order  for  judgment  for  defendants  by  the  court  of  common  ^lets 
is  affirmed. 


NEW  JERSEY  COURT  OF  CHANCER T. 


Mayor,  jcto.,   of  Jersey  Cmr  v.  Central  R  Co.   op  New  York. 

November,  1885. 

Eminent  Domain  —  Railroad  Changing  Grade  op  Strbibt— Injunction  bt 
City. 

a  grant  under  which  it  is  claimed  that  authoritj  is  given  to  destroy  a  pnUio 
right  should  be  strictly  construed. 

A  railroad  corporation  having  authority,  when  public  necessity  requires,  to 
change  the  grade  of  the  streets  crossing  its  tracks,  will  not  be  permitted  to 
exercise  its  power  in  that  respect  except  upon  the  same  terms  that  the  muold- 
pality  within  which  the  streets  are  located  may  exercise  like  power,  that  is  oo 
the  payment  of  damages  to  tliose  injured  by  the  change. 

The  board  of  public  works  of  Jersey  City  can  exekt:ise  the  power  conferrod 
upon  it  by  the  legislature  only  when  regularly  convened  and  acting  as  a  body. 

A  municipality  having  the  control  and  supervision  of  the  public  highway! 
within  its  territorial  limits  may  maintain  a  suit  in  equity  to  prevent  any  idtera- 
tion  of  the  streets  or  injury  to  them  which  will  deprive  the  public  of  their  use. 

On  final  hearing  on  bill  and  answer  and  proofs  taken  before  a  master. 

Mr.  William  D.  Edwards  and  Mr.  John  A.  JSldtTy  for  complain' 
ants.     Mr.  Benjamin  Williamsony  for  defendants. 

Van  Fleet,  V.  0.  The  object  of  this  suit  is  to  procure  a  decree 
restraining  the  defendants  from  changing  the  grade -of  Communipaw 
avenue  at  the  point  where  the  avenue  crosses  the  railroad  of  the 
defendants.  The  avenue  is  one  of  the  public  streets  of  Jersey  City. 
It  is  of  ancient  origin,  having  been  in  existence  long  prior  to  the  con- 
stioiction  of  the  defendants'  railroad,  and  is  an  important  thorough- 
fare, over  which  there  is  a  large  amount  of  travel  daily.  The  r«il- 
road  of  the  defendants,  at  the  point  where  it  crosses  the  avenue,  is  built 
in  a  cut,  and  this  condition  oi  affairs  made  it  the  duty  of  the  defend- 
ants, according  to  the  provision  of  their  charter,  to  construct  and  keep 
in  repair  a  good  and  sufficient  bridge  over  their  railroad,  at  the  p<»iiit 
where  it  crosses  the  avenue,  so  that  public  travel  on  the  avenue  shonld 
not  be  impeded.  P.  L.  1847,  p.  133.  The  defendant  built  a  bridge 
at  the  pomt  in  question  in  the  spring  of  1864.  The  bridge  thos 
became  a  part  of  the  avenue.     At  that  time  the  avenue  was  neither 
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graded  or  paved.  In  1865  the  grade  of  the  avenue  was  established  by 
3ie  proper  municipal  authority.  It  was  made  to  conform  to  the  bridge 
the  defendants  had  previously  erected. 

Since  then  the  avenue  on  both  sides  of  the  bridge  has  been  graded  in 
conformity  to  the  gi'ade  established  in  1865,  and  paved  with  Belgian 
pavement,  side  walls  laid,  gutters  made  and  curbstones  set.  The  lands 
adjacent  to  the  avenue,  on  both  sides  of  the  bridge,  have  also  been 
graded  in  conformity  to  the  grade  established  in  1865,  and  improved 
by  the  erection  of  dwellings  and  other  structures  thereon.  In  August, 
1883,  the  defendants  were  warned  by  thestreet  commissioner  of  Jersey 
City,  that  their  bridge  was  so  badly  out  of  repair  as  to  render  travel 
over  it  dangerous,  and  they  were  required  to  put  it  in  a  proper  state  of 
repair.  They  thereupon  built  a  new  bridge.  The  new  structure  is 
three  feet  higher  at  each  end  than  the  old.  The  reason  assigned  for 
this  change  in  the  elevation  of  the  bridge  is,  that  it  was  necessary  to 
increase  the  distance  between  the  railroad  and  the  bridge  to  prevent 
injury  to  train  hands  who  may  be  required,  by  the  proper  discharge  of 
their  duties,  to  be  on  the  top  of  freight  cars  when  passing  under  the 
bridge.  Two  lives  have  been  lost,  it  is  said,  in  consequence  of  the  old 
bridge  not  being  at  a  sufficient  elevation. 

It  is  obvious,  at  a  glance,  that  the  change  the  defendants  propose  to 
make  in  the  elevation  of  their  bridge,  if  carried  out,  will,  unless  the 
grade  of  the  street  on  either  side  of  the  bridge  is  also  changed,  render 
the  avenue  wholly  useless  as  a  public  highway  and  operate  as  a  practi- 
cal vacation  of  it.  A  rise  of  three  feet,  or  even  two,  between  the  road- 
bed of  the  avenue  and  tlie  floor  of  the  bridge  will  render  the  avenue 
impassable  and  utterly  destroy  it  as  a  public  highway.  By  force  of  the 
charter  of  Jersey  City,  after  the  grade  of  a  street  has  once  been  estab- 
lished and  the  streets  graded  in  conformity  thereto,  no  change  can  b^ 
made  in  its  grade  without  the  consent,  in  writing,  of  the  owners  of 
a  majority  of  the  property  to  be  assessed  therefor,  and  upon  pay- 
ment to  the  owners  of  property  injured  thereby  of  the  damages  they 
have  sustained  in  consequence  of  such  change.  P.  L.  1871,  p.  112, 
§  58.  It  is  thus  made  apparent,  that  if  the  defendants  have  power  to 
make  the  change  in  the  elevation  of  their  bridge  which  they  propose, 
that  if  they  exercise  it  in  this  instance,  it  must  inevitably  result  in  the 
imposition  of  serious  burdens  upon  certain  persons  which  they  ought 
not  to  be  required  to  bear,  or  otherwise  in  the  complete  destruction  of 
an  ancient  and  important  public  highway.  In  view  of  the  fact  that  a 
clian<re  in  the  grade  cannot  be  made,  except  with  the  consent  of  those 
who  will  be  injured  by  it,  it  may  be  taken,  I  think,  as  almost  abso- 
lutely certain,  that  no  consent  will  be  given,  and  that  the  other  alter- 
native—  the  destruction  of  a  valuable  public  right  —  must  ensue.  A 
power  which  is  so  autocratic  as  to  inves^t  its  grantee  with  authority, 
either  to  impose  unjust  burdens  on  the  citizen,  or  otherwise  take  away 
valuable  public  rights,  should  be  construed  with  the  utmost  rigor,  and 
should  never  be  heldto  have  been  granted  except  it  is  made  perfectly 
clear  that  such  a  grant  was  within  the  scope  of  the  grantor's  power, 
and  that  he  intended  to  confer  authority  of  that  extraordinary  nature. 

Chief  Justice  Whelpley,  in    Warren  Ji,   R.   Co.  adsm.  State^  6 
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Dntch.  353,  said :  "  Public  highways  oneht  not  to  be  aestroyed,  even 
in  part,  under  pretense  of  legislative  authority,  unless  it  be  conferred 
either  in  express  words  or  by  necessary  implication.  If  the  words  are 
ambiguous,  the  construction  ought  to  "be  in  favor  of  the  common  right 
of  highway,  not  against  it."  Other  eminent  judges  have  expre^ed 
the  same  view.  Morris  <&  Essex  H.  H.  Co.  v.  City  of  Neioark^  3 
Stock.  352  ;  Chreenwich  Township  v.  Easton  &  Ambay  R.  E.  Co.^  9 
C.  E.  Green,  217. 

The  only  grant  to  which  the  defendants  point  as  the  source  of  their 
power  to  raise  the  bridge  above  the  grade  of  the  street  is  the  ninth 
section  of  their  charter,  a  reference  to  which  has  already  been  made  for 
the  purpose  of  showing  that  it  imposed  a  duty  on  the  defendants. 
This  section  declares  that  it  shall  be  tne  duty  of  the  defendants  to  con- 
struct and  keep  in  repair  good  and  sufficient  bridges  or  passages,  over 
or  under  their  railroad,  where  any  public  or  other  road  shall  cross  the 
same,  so  that  the  passage  of  carriages,  horses  and  cattle,  on  the  said 
road,  shall  not  be  impeded  thereby.  P.  L.  1847,  p.  133.  These 
words  have  received  judicirl  construction.  They  have  been  construed 
to  impose  upon  the  defendants  the  duty  to  keep,  at  all  times  and  under 
all  circumstances,  the  public  highway,  at  the  points  where  they  croffi 
the  railroad,  in  a  condition  fit  for  safe  and  convenient  use.  The  duty 
is  a  continuing  duty,  which,  in  its  performance,  must  be  measured  by 
circumstances.  Thus,  a  bridge  or  a  passage-way  which,  at  one  time, 
would  be  adequate  to  the  public  accommodation,  might,  at  a  subsequent 
period,  from  increase  of  business  or  population,  be  totally  inadequate, 
and,  consequently,  a  provision  which,  at  one  juncture,  would  be  a  dis- 
charge of  the  duty,  would,  at  another,  amount  to  its  infraction.  Sup- 
pose a  public  street  in  a  town  to  have  been  originally  laid  out  over  the 
surface  of  the  railroad  track  and  that  by  reason  of  the  growth  of  the 
business  of  the  railroad  at  that  locality,  trains  should  pass  in  such 
quick  succession  as  to  render  the  street  almost  impassable,  there  can  be 
no  doubt  that,  under  such  circumstances,  the  railroad  company  could 
not  discharge  themselves  from  the  obligation  which  this  section 
imposes  except  by  passing  the  street  thus  obstructed  under  their  rail- 
road so  as  to  restore  it  to  public  use.  Now,  in  such  a  condition  of 
affairs,  where  a  change  of  grade  is  absolutely  indispensable  to  the  safe 
and  convenient  use  of  the  street  as  a  public  highway,  it  was  held  that 
the  defendants  had  power  to  alter  the  grade.  N.  J.  Central  H.  JR.  Co. 
adsm.  State,  32  N.  J.  L.  220.  But,  of  course,  such  power  can  only  be 
exercised  in  conformity  to  law.  In  no  event  can  it  be  exercised  except 
under  the  press  of  public  emergency.  It  may  be  exercised  to  restore 
or  save  a  public  highway,  but  even  then  if  damages  must,  by  law,  be 
paid  to  those  injured  by  the  alteration  as  a  condition  on  which  alone 
the  alteration  can  be  made,  the  defendants  would  be  bound  to  comply 
with  such  condition  before  exercising  the  power.  These  considerations 
make  it  entirely  clear  that  the  defendants'  act  was  wrongful.  It  was 
without  the  least  justification  in  public  necessity  and,  consequently, 
without  legal  warrant. 

But  the  defendants  say  that  tney  raised  the  bridge  with  the  consent 
of  one  or  more  of  the  members  of  the  board  of  public  works  of  Jersey 
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Oity,  which  body  alone  has  authority  by  law  to  make  an  alteration  in 
the  grade  of  the  streets  of  Jersey  CSty.  If  this  fact  was  fully  estab- 
lished, it  would  neither  justifiy  nor  excuse  the  act  of  the  defendants. 
The  members  of  this  board  have  no  authority  whatever  as  individuals. 
It  is  only  when  they  are  regularly  convened  and  acting  as  a  body  that 
they  can  use  the  powers  conferrea  upon  them  by  the  legislature.  Their 
individual  action  is  without  the  slightest  legal  force.  The  proofs  show, 
however,  that  there  was  no  consent  by  even  an  individual  member  of 
the  board.  What  occurred  was  this :  At  a  meeting  at  the  bridge  in 
question  between  the  chief  engineer  of  the  defendants  and  one  or  more 
members  of  the  board  of  public  works,  the  chief  engineer  stated,  that 
the  defendants  wanted  to  raise  the  bridge,  and  that  he  would  go  on  and 
raise  it,  unless  he  was  forbidden  to  do  so.  He  was  not  forbidden,  and, 
therefore,  assumed  that  thev  consented.  His  assumption  would  not 
have  been  warranted,  even  if  he  made  his  declaration  to  the  board  when 
regularly  convened  for  the  transaction  of  business. 

The  complainants  are  the  proper  parties  to  apply  for  relief  in  such  a 
case  as  this,  and  the  injury  which  they  seek  to  have  redressed  belongs 
to  the  class  which  this  court  may  redress  by  injunction.  It  is  settlSi 
that  a  municipality  which  has,  by  law,  the  control  and  sup>ervision  of 
the  public  highways  within  its  territorial  limits,  may  maintain  a  suit  in 
equity  to  prevent  anv  alteration  of  them,  or  injury  to  them,  which  will 
deprive  the  public  of  their  safe  and  convenient  use.  Oreenwich  Tovm- 
ahvp  V.  Easton  R.  Co,y  9  C.  E.  Green,  217 ;  S.  0.  on  appeal,  10  id. 
565. 

The  complainants  are  entitled  to  an  injunction  requiring  the  defend- 
ants to  reduce  their  bridge  so  as  to  conform  to  the  grade  of  the  avenue. 
The  complainants  are  also  entitled  to  costs. 


SEtLHBDCEB  V.  SeILHEIMSB. 

November,  1885. 

Marbiaob— AimuLLiNO  FOB  Fraud— Pregnancy  of  Wipbl 

A  husband  who  has  had  sexual  intercourse  with  the  woman  who  suhfiequently 
became  his  wife  is  not  entitled  to  have  his  marriage  annulled  on  the  ground 
that  she  represented  herself  to  be  pure  when  he  proposed  marriage  to  her,  but 
who  was  in  fact  at  the  time  of  the  representation  with  child.* 

On  final  hearing  on  bill  and  answer  and  proofs  taken  before  a 
master. 

Mr.  WUham  E.  Skmnery  for  complainant.  Mr.  Peter  W.  Stagg 
and  Mr.  Ahrahcmi  D.  Cam/pbdLy  for  defendant. 

Van  Fleet,  V.  0.  The  complainant  seeks  to  have  his  marriage  with 
the  defendant  annulled  on  the  ground  of  fraud.  His  bill  avers  that 
he  was  induced  to  propose  marriage  to  the  defendant  and  to  marry  her 
in  consequence  of  her  representation  that  she  was  chaste,  when  the 
truth  was  that  at  the  very  time  she  made  the  representation  she 
was,  as  she  well  knew,  with  child  by  another  man.     He  also  avers  that 

*  Stewart,  Mar.  &  Div..  §  82 :  L<mg  v.  i^w^,  77  N.  C,  804;  S.  C.  24  Am.  Rep.,  449. 
Vol.  n.— 103 
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he  did  not  have  sexual  intercourse  with  the  defendant  until  after  their 
marriage.  If  the  truth  of  these  averments  has  been  proved  to  the 
satis£Eu;tion  of  the  court  the  complainant  is  entitled  to  the  relief  he 
asks,  for  it  is  an  established  principle  of  the  law  of  marriage  that  a 
marriage  may  be  annulled  in  anv  case  where  it  is  clearly  shown  that 
an  innocent  man  has  been  fraudulently  entrapped  into  a  marriage  with 
a  woman  who  was,  in  fact,  at  the  time  of  their  marriage,  incapable  of 
contracting  matrimony  with  him,  because  she  was  pregnant  by  another 
man.  This  court  will  extend  its  aid  to  a  husband  whose  own  conduct 
toward  his  wife  prior  to  marriage  has  been  clear,  but  who  by  fraud  has 
been  put  in  a  position  where,  ^o  long  as  his  marriage  remains  in  force, 
must  allow  a  bastard  to  bear  his  name,  and  be  compelled  to  perform 
toward  him  the  duties  and  obligations  of  a  father. 

But  a  husband,  to  be  qualified  to  ask  relief  of  this  nature  against 
the  woman  he  has  taken  as  his  wife,  must   be  pure  himself  —  pure,  at 
least,  so  far  as  she  is  concerned.     Carris  v.  Carris^  9  C.E.  Green,  516; 
States  v.  States,  37  N.  J.  Eq.  195 ;  Crehore  v.  Crehare,  97  Mass.  330.    If 
he  has  been  guilty  of  ante-nuptial  incontinence  with  her ;  if  before 
marriage  he  tempted  her  and  she  yielded,  he  has  no  right  to  complain 
of  her  impurity  or  deception.     lie  is  just  as  unclean  as  she  is.    He 
has  made  niraself  acquainted  with  her  weakness,  and  knows  from  per- 
sonal experience  that  she  is  unchaste ;  if  with  this  knowledge  he  vol- 
untarily contracts  matrimony  with  her,  and  it  afterward  turns  out  that 
she  was  at  the  time  of  the  marriage  with  child  by  another  man,  while 
it  must  be  admitted  his  situation  is  a  very  unfortunate  one,  it  is  never- 
theless obvious  that   he  is  not   in  a  position  where  he  has  a  right  to 
make  complaint,  against  her.     In  point   of  moral  purity  he  does  not 
stand  a  whit  higher  than  she  does ;  he  cannot  be  heard  to  accuse  her, 
for  he  is  a  participant  in  her  crime ;  he  cannot  say  he  was  deceived, 
for  he  knew  she  was  unchaste ;  he   may  say  he   did   not  know  all, 
but  he  knew  enough ;  he  knew  he  was  taking  to  his  bed  a  woman 
who  had   fallen   at   least  once,  and  the  man  who  with  such  knowl- 
edge takes  the  woman  who   has  yielded  to  him,  as  his  wife,  should 
be  held,  both  on  the  ground   of  good   morality  and   sound  policy, 
to  have  accepted  all  the  risks.     Mr.  Justice  Brdle,  in  pronouncing 
the  opinion  of  the  court  of  errors  and  appeals  in  Cams  v.  Carris, 
.said,   in  defining  what  frauds   would   and  what   ffauds  would  not 
be  suflScient  to  justify  a  decree  annulling  a  marriage,  that  a  **  mistake 
of  the  husband  as  to  the  paternity  of  a  child  bom  after  marriage,  bnt 
begotten  before,  where  he  himseli  had  been  guilty  of  criminal  lewdness 
toward  his  wife  before  marriage,"  was  not  sufficient  to  entitle  the  hus- 
band to  be  relieved  from  the  marriage  bond.     It  may  be  that  it  would 
be  entirely  just  to  declare,  in  a  case  where  it  was  shown,  that  a  preg- 
nant woman,  conscious  of  her  condition,  had  lured  a  man  into  having 
sexual  intercourse  with  her  for  the  very  purpose  of  compelling  him  to 
marry  her,  and  thus  place  him  in  a  position  where  he  would  m  cora- 
pelled  to  perform  the  duties  of  a  father  toward  her  bastard  offspring; 
that,  if  she  succeeded,  her  husband  would  be  entitled  to  have  the  mar- 
riage annulled  on  the  ground  that  she  had  enticed  him  to  commit  the 
wrong  as  the  means  by  which  she  made  her  fraudulent  purpose  effectual 
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against  him.  This  case,  however,  presents  no  such  question,  and  it  will 
be  quite  time  enough  to  consider  whether  such  a  doctrine  shall  be 
declared  or  not,  when  a  case  arises  which  makes  its  consideration  nec- 
essary. 

These  parties  were  married  on  the  3d  of  August,  1884.  Their  be- 
trothal took  place  less  than  two  weeks  before.  The  complainant  was 
twenty -six  years  of  age  at  the  time  of  the  marriage,  and  the  defendant 
eighteen.  The  defendant  gave  birth  to  a  child  on  the  11th  of  Decem- 
ber, 1884,  a  period  a  little  over  four  months  after  the  marriage.  The 
proofs  show  that  the  child  was  fully  developed,  having  been  bom  after 
the  full  period  of  gestation.  Conception  must,  therefore,  have  taken 
place  early  in  March,  1884,  unless  nature,  in  this  instance,  departed 
from  her  usual  course.  There  is  no  evidence  which  will  warrant  the 
belief  that  the  parties  had  had  an  opportunity  to  have  sexual  intercourse 
with  each  other  prior  to  the  1st  oi  April,  1884.  About  that  time  the 
defendant  went  to  live  with  the  complainant's  brother  as  a  servant. 
The  complainant  also  worked  for  his  brother,  and  was  a  member  of  his 
brother's  family.  If  the  paternity  of  the  defendant's  child  was  the 
decisive  question  of  the  case,  there  might  be  difficulty  in  the  present 
condition  of  the  proofs  to  find  sufficient  evidence  to  lead  the  mind  to 
an  entirely  satisfactory  conclusion,  one  way  or  the  other,  on  that  ques- 
tion. That,  however,  is  not  the  vital  question,  but  it  is,  did  the  com- 
plainant have  sexual  intercourse  with  the  defendant  prior  to  their 
marriage? 

The  evidence  of  the  two  witnesses  who  know  what  the  truth  is  about 
this  matter  stands  in  sharp  conflict  —  the  complainant  swears  he  did 
not,  and  the  defendant  swears  he  did  —  but  a  glance  at  the  whole  evi- 
dence will  leave  little  doubt  which  tells  the  truth.  The  defendant's 
evidence  is  corroborated  by  that  of  Mrs.  Jennie  Huyler.  Mrs..  Huyler 
swears  that  the  complainant  said  to  her,  the  day  after  the  child  was 
born,  that  the  child  could  not  be  his,  because  "he  had  nothing  to  do 
with  her  (the  defendant)  only  from  June."  The  truth  of  the  defend- 
ant's evidence  is  otherwise  confirmed.  It  receives  its  strongest  corrobo- 
ration from  the  complainant's  own  conduct.  At  the  time  of  the  mar- 
riage the  defendant  was  nearly  five  months  advanced  in  pregnancy,  and 
the  foBtus  must  then  have  been  so  far  developed  as  to  perceptibly 
increase  the  siitb  of  her  person  and  to  render  it  almost  impossible  for 
the  complainant  to  have  connection  with  her  without  discovering  her 
true  condition.  It  is  certain,  as  pregnancy  advanced,  that  it  was 
impossible  for  him  to  lie  with  her  night  after  night,  as  he  did,  without 
becoming  acquainted  with  the  fact  that  she  must  soon  give  birth  to  a 
child.  He  says  the  first  knowledge  he  obtained  that  his  wife  was  with 
child  came  to  him  from  his  wife  about  a  month  after  their  marriage. 
She  then  told  him  she  was  pregnant.  Prior  to  this  he  had  discovered 
nothing  himself.  When,  on  the  11th  of  December,  his  wife  gave 
birth  to  a  child,  though  he  knew  that  only  a  little  over  four  months 
had  elapsed  since  their  marriage,  and  that  if  it  was  true  that  their  ante- 
nuptial relations  had  been  pure,  the  child  would  not  be  his,  yet,  neither 
by  word  or  act,  did  he  evince  surprise  at  the  birth  of  the  child  or  doubt 
about  its  paternity. 
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When  he  left  his  wife,  on  the  morning  the  child  was  bom,  he  kissed 
her  good-bye,  went  away  to  his  work  and  returned  in  ttie  eyening. 
When  he  returned  he  still  did  nothing,  by  word  or  act,  whidi  indicated 
that  he  had  the  slightest  doubt  concerning  the  paternity  of  the  diild. 
That  night  he  slept  on  the  same  bed  on  which  nis  wife  and  the  child 
lay.  The  next  morning,  at  the  suggestion  of  his  brother,  he  sent  a 
physician  to  examine  the  child  to  see  if  it  had  run  the  fall  period  of 
gestation,  and  it  was  not  until  after  he  had  received  the  pnysician's 
report,  stating  that  the  child  had  not  been  bom  prematurely,  that  he 
told  his  wife  the  child  was  not  his  and  that  he  intended  to  cast  her  off. 

This  conduct  will  bear  but  one  explanation.  Up  to  the  time  he 
received  the  physician's  report  he  believed  the  child  to  be  his,  or  if  he 
had  doubts  on  that  subject,  the  evidence  which  gave  rise  to  them  was 
not  strong  enotigh,  in  his  view,  to  justify  the  course  he  adopted 
after  he  received  the  physician's  report.  And  yet,  if  his  ante-nuptial 
relations  with  the  defenaant  had  been  pure,  he  knew,  the  moment  she 
gave  birth  to  a  living  child,  that  the  child  could  not  be  his.  Nay 
more,  I  think  it  is  a  thmg  incredible  that  the  complainant  should  have 
occupied  the  same  bed,  night  after  night,  with  the  defendant,  and  liad 
sexual  intercourse  with  her  repeatedly  after  their  marriage,  without  dis- 
covering that  she  was  so  far  advanced  in  pregnancy  as  to  render  it 
almost  absolutely  certain  that  conception  must  have  taken  place  prior  to 
their  marriage,  or,  without  having  discovered  enouffh  respecting  her 
condition,  to  have  created  in  his  mind  the  most  distressing  doubts 
whether  the  child  she  was  carrying  in  her  womb  was  not  the  seed  of 
another  man.  And  if  doubts  on  such  a  subject  had  arisen  in  his  mind, 
it  may  be  that  he  possessed  sufficient  strength  of  will  to  keep  them  to 
himself  until  the  birth  of  the  child,  but  the  moment  the  child  was  bom, 
and  his  doubts  were  thus  confirmed,  his  sense  of  wrong  would  have  been 
so  acute  that  it  would  have  struggled  for  quick  and  vehement  expres- 
sion, and  he  would  instantly  have  denounced  his  wife  as  a  vile  wretch, 
for  attempting  to  fasten  upon  him  her  spurious  issue,  and  the  child  as  a 
bastard.  His  conduct  botli  before  and  after  the  birth  of  the  child  is 
irreconcilable  with  his  statement  that  his  relations  with  the  defendant, 
prior  to  their  marriage,  were  chaste ;  its  effect,  on  the  contrary  is  in 
my  judgment,  so  strongly  confirmatory  of  the  defendant's  evidence  on 
this  point,  as  to  establish  the  substantial  tmth  of  her  statement. 

On  a  careful  consideration  of  the  whole  evidence,  I  am  convinced 
that  the  complainant  had  sexual  intercourse  with  the  defendant  prior  to 
their  marriage.  This  being  so^  the  complainant  must,  in  consequence 
of  his  own  impurity,  be  denied  the  relief  he  asks.  His  bill  will  oe  dis- 
missed, with  costs. 

BnoEmaHAM  v.  Lm>LnM. 

November,  1885. 

CJONTBACT  — CONSIDBRATION  — MXJTUAL   PROMISES. 

Concurrent  promises,  creating  a  reciprocity  of  obligation,  each  constitute  a  good 
consideration  for  the  other.    {See  note,  p.  824. ) 

On  hearing  on  demurrer. 
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John  M.  BuckmgJiam^  for  complainant.  Thomas  N.  McCarter^  for 
defendant. 

Van  Fleet,  V.  C.  This  suit  presents  another  part  of  the  protracted 
and  extensive  litigation  in  which  these  parties  have  indulged,  m  settling 
the  disputes  which  have  arisen  between  them  in  winding  up  the  affairs 
of  the  late  firm  of  James  Komer  &  Company.  The  main  object  of 
the  bill  in  the  present  case  is  to  procure  a  decree  setting  aside  a  deed 
made  bj  the  complainant  to  the  defendant.  The  bill  asks  for  other 
relief,  but  the  only  question  debated  on  the  argument  of  the  demurrer 
was,  whether  or  not  the  bill  contained  sufficient  facts,  if  undenied,  to 
entitle  the  complainant  to  relief  of  the  character  just  indicated.  The 
demurrer  denies  that  the  bill  contains  sufficient  equity  to  entitle  the 
complainant  to  any  relief  whatever. 

No  extended  statement  of  facts  need  be  made.  A  tolerably  com- 
plete historv  of  the  transactions  between  these  pai1;ies  leading  up  to  the 
subject  of  the  present  litigation  will  be  found  m  Ludlum  v.  Bucking- 
ham^  35  N.  J.,  Eq.  71.  For  the  present  purposes  it  will  be  sufficient  to 
state,  that  the  complainant,  in  August,  1874,  brought  a  suit  in  this  court 
against  the  defendant,  as  the  survivor  of  James  Homer,  deceased,  to 
oDtain  an  account  and  settlement  of  the  affairs  of  James  Horner  & 
Company,  in  which  the  defendant  was,  on  the  17th  of  November  follow- 
ing, appointed  receiver.  In  April,  1875,  the  complainant  and  defend- 
ant commenced  negotiations  with  a  view  of  eliminating  from  the  suit 
in  this  court  "  all  questions  hindering  the  disposition  and  sale  of  the 
real  estate  belonging  to  the  partnership."  The  defendant,  on  the  26th 
of  April,  1875,  proposed,  as  a  means  by  which  this  end  might  be  accom- 
plished, that  either  he  or  the  complainant  should  make  an  offer  for  the 
real  estate  belonging  to  the  firm,  which  the  one  making  the  offer  should 
be  obliged  to  take  or  give  as  the  other  should  elect,  and  that  the  one 
making  the  offer  should  receive,  as  a  consideration  for  placing  himself 
or  herself  in  the  position  where  he  or  she  would  be  compelled  to  become 
either  vendor  or  vendee,  as  the  other  should  elect,  a  conveyance  of  the 
title  of  the  other  to  a  tract  of  land  at  Elizabethport,  containing  about 
five  and  a  half  acres,  and  constituting  part  of  the  partnership  real 
estate.  On  the  10th  of  May  following,  the  complainant  accepted  the 
defendant's  proposition,  stipulating,  however,  that  the  defendant  should 
make  the  give  or  take  offer.  On  the  9th  of  June,  1875,  an  agreement 
in  writing,  expressing  in  detail  the  contract  thus  made,  was  executed 
by  the  parties,  and  the  complainant  on  the  same  day,  or  the  day  follow- 
ing, executed  a  deed  for  the  Elizabethport  property  and  delivered  it  to 
a  tnird  person,  to  be  held  in  escrow  until  the  defendant  made  his  offer. 
The  deiendant  made  an  offer  within  the  time  limited  by  the  contract, 
and  the  complainant  thereupon  elected  to  take  the  real  estate  on  the 
terms  offered  by  the  defendant.  The  deed  for  the  Elizabethport  prop- 
erty was  then  delivered  to  the  defendant.  This  suit  is  brought  to  avoid 
that  deed.  The  complainant  did  not  keep  her  contract,  and  the  defend- 
ant subsequently  brought  a  suit  in  this  court  to  compel  her  to  specifi- 
cally perform  it,  but  he  failed,  because,  in  the  opinion  of  the  court,  his 
<^ondnct  toward  the  complainant  had  been  such  as  to  disentitle  him  to 
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relief — LudLvmi  v.  Buckingham^  35  N.  J.  Eq.  71 ;  and  he  felled  also  in 
the  court  of  errors  and  appeals,  because,  in  the  opinion  of  that  court,  he 
was  not  able  himself  to  perform  the  contract  which  he  was  seeking  to 
compel  the  complainant  to  perform.  S.  C.  on  appeal,  39  N.  J.  Eq. 
563. 

This  statement  presents  the  complainant's  whole  equity  so  far  as  her 
bill  exhibits  any  case  upon  which  relief  of  the  nature  she  asks  can  be 
given.  Her  bill  contains  many  other  charges  against  the  defendant, 
imputing  gross  misconduct  to  liim  both  as  surviving  partner  and  as 
receiver,  but  havinglittle  or  no  logical  connection  with  the  relief  she 
seeks  in  this  suit.  They  seem  to  have  been  inserted  for  the  purpose  of 
charging  that  the  defendant's  general  course  of  conduct  toward  the 
complainant,  in  all  their  transactions  in  relation  to  the  partnership 
aflEairs,  had  been  such  as  to  justify  the  belief  that  he  would  defraud 
her  whenever  an  opportunity  to  do  so  occurred,  and  thus  making  it 
easy  for  the  court  to  presume  that  he  had  done  so  in  the  particular  trans- 
action in  respect  to  which  relief  is  sought.  Stripped  oi  these  imperti- 
nent averments,  the  complainant's  bill  seems  to  me  to  be  destitute  of  the 
least  speck  of  equity. 

The  deed  the  complainant  seeks  to  invalidate  was  made  by  her  in 
fulfillment  of  her  contract  obligation.  She  made  the  contract  after  full 
consideration.  It  was  proposed  to  her  on  the  26th  of  April,  1875 ;  she 
held  the  proposal  under  consideration  until  the  10th  of  May  following, 
and  then  agreed  to  it,  but  the  formal  written  agreement  was  not  signed 
until  June  the  9th.  She  had  sufficient  tirac  for  thorough  investigation 
and  the  most  mature  consideration.  In  view  of  the  hostility  of  the  par- 
ties, and  the  period  of  time  which  elapsed  between  the  inception  and 
conclusion  of  their  negotiations,  I  think  the  court  is  bound  to  assume 
that  the  parties  dealt  cautiously  and  with  full  knowledge  of  all  the  facts 
which  would  be  likely  to  influence  their  action.  The  contract  had  a 
highly  beneficial  object.  It  was  made  in  the  interest  of  peace,  to  pre- 
vent, if  possible,  further  litigation  respecting  the  real  estate.  Its 
negotiation  was  initiated  by  Vice-Chancellor  Dodd.  The  contract 
declares,  that  the  proposition  which  the  defendant  made  to  the  complain- 
ant, and  which  aiterward  became  the  basis  of  their  formal  agreement, 
was  the  result  of  a  consultation  between  the  parties,  which  they  held  at 
the  vice-chancellor's  chambers,  on  the  vice-chancellor's  invitation  and 
in  his  presence.  These  facts  appear  on  the  face  of  the  complainant's 
bill.  Their  legal  effect  is  evident.  They  serve  to.  fortify  the  validity 
of  the  instrument  assailed  in  the  strongest  possible  manner.  With  these 
fects  before  it,  it  is  manifest  that  it  is  the  duty  of  the  court  to  see  to  it 
that  the  party  holding  the  deed  is  not  put  to  the  expense  and  trouble 
of  maintaining  its  validity,  unless  the  case  made  by  the  bill  against  its 
validity  is  clearly  sufficient,  if  unanswered,  to  make  it  the  duty  of  the 
court  to  set  the  deed  aside. 

The  argument  in  support  of  the  bill,  though  embracing  ten  diflEerent 
propositions,  may  be  fully  presented  under  three  heads.  They  are: 
jirst^  that  the  defendant,  by  his  wrongful  conduct,  in  preventing  the 
complainant  from  performing  her  part  of  the  contract,  made  the  whole 
contract  void,  not  only  that  part  of  it  which  remained  to  be  performed 
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when  his  wrongful  conduct  began,  but  also  that  part  of  it  which  hftd 
already  been  executed ;  second^  that  both  the  contract  and  the  deed  were 
without  consideration  ;  and  thirds  that  the  deed  to  the  defendant  was 
prematurely  delivered,  in  other  words,  according  to  true  meaning  of 
the  contract,  the  defendant  was  required  not  only  to  make  an  ofifer  for 
the  real  estate,  which  the  complainant  should  be  at  liberty  to  take  or 
give  as  she  should  elect,  to  entitle  himself  to  a  conveyance  of  the  com- 
plainant's interest  in  the  Elizabethport  property,  but  he  was  also  required 
to  perform  as  a  condition  precedent  to  the  delivery  of  the  deed,  all 
other  parts  of  the  contract  on  his  part  to  be  performed.  Neither  of 
these  propositions  possess,  in  ray  opinion,  the  slightest  substance.  The 
contract  plainly  provides,  that  the  defendant,  by  merely  offering  a  price 
for  the  real  estate,  which  the  complainant  shall  have  a  right  to  require 
him  either  to  take  or  give,  shall,  at  once,  be  entitled  to  a  conveyance 
of  the  complainant's  interest  in  the  Elizabethport  property,  as  the  con- 
sideration which  should  be  given  to  him  for  placing  himself  in  a  posi- 
tion where  he  became  bound  to  become  either  the  vendor  or  vendee  of 
thel'eal  estate,  at  the  price  he  had  offered,  as  the  complainant  might 
elect.  The  contract  in  this  respect  is  free  from  the  least  obscurity,  the 
intention  of  the  parties  is  stated  in  the  clearest  and  simplest  words,  and 
there  can  be  no  doubt  that  the  moment  that  the  defendant  had  made  her 
his  offer  that  he  had  done  all  that  the  contract  required  him  to  do  to 
entitle  him  to  a  conveyance  of  the  Elizabethport  property.  His  offer 
was  the  price  he  was  to  pay  for  the  deed.  The  defendant's  proposal  in 
this  regard  was  eminently  fair.  The  complainant  by  taking  tne  place 
which  she  elected  the  defendant  should  take,  would  have  entitled  her- 
self, from  the  defendant,  to  just  what  she  gave  him.  It  is  entirely 
clear  that  both  the  contract  and  deed  were  founded  upon  sufficient 
considerations.  A  promise  is  a  good  consideration  for  a  promise.  They 
must  be  mutual  and  concurrent,  so  that  they  create  a  reciprocity  of 
obligation,  but  when  that  is  the  case  they  constitute  as  periect  a  con- 
sideration asa  contract  can  have.  1  Chit.  Cont.  (11th  Am.  ed.)  50 ;  1  Pars. 
Cont.  477.  The  deed  has  the  support  of  a  further  consideration  —  the 
option  which  the  contract  gave  tne  complainant  to  make  the  defend- 
ant either  vendor  or  vendee  of  the  real  estate,  as  she  might  elect. 
There  can  be  no  doubt  that  the  doed  is  valid.  It  conveys  the  land 
described  in  it  without  condition  or  limitation,  vesting  it  in  the 
defendant  absolutely.  That  being  the  case,  the  deed  being  valid  and 
the  land  having  been  conveyed  by  title  absolute,  I  know  of  no  rule  of 
law  which  empowers  this  court  or  any  other,  for  wrongs  or  frauds 
which  the  defendant  has  committed  against  the  complainant,  since  the 
deed  was  delivered,  to  take  the  land  from  the  defendant  and  restore  it 
to  the  complainant.  ' 

The  bill  states  a  further  ground  why  the  deed  should  be  set  aside, 
namely,  that  the  defendant  having  been  appointed  the  receiver  of  the 
partnership  assets,  became  thereby  the  trustee  of  the  complainant,  and 
was  thus  placed  in  a  position  where  it  was  impossible  for  him  to  acquire 
a  title  to  any  part  of  the  partnership  real  estate  which  the  complainant 
could  not  successfully  impeach.  In  a  previous  case  between  these  part 
ties  my  views  on   this  subject  were  fully  expressed  —  Ludlum  v. 
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^tiokingham^  35  N.  J.  Eq.  71  —  and  I  need,  therefore,  now  do  no  more 
than  say  that  nothing  was  suggested  on  the  argnment  of  this  case 
which  has  induced  a  cliange  in  them. 

The  demurrer  must  be  sustained,  and  complainant's  bill  be  dismissed, 
with  costs. 

Note.—  Blsh.  on  Cont.,  g§  428-431 ;  1  Wait's  Act.  &  Def.  102;  JUisntgtioi  Bank  v. 
Sabin,  48  Vt.  239;  Wood  v.  Tunnidiff,  74  N.  Y.  88. 


COURT  OF  APPEALS  OF  NEW  TORE. 


Corning,  RespH^  v.  Walker,  AppPt. 

November  24,  1885. 

BVIDBKCB  —  CROSS-ExAMINATION  —  DECEASED  PARTY  —  CJODE,  §  829. 

A  party  cannot  contradict  evidence  given  by  his  adversary's  witness  as  to  a 
transaction  with  a  deceased  person  which  he  djrew  out  on  cross-examination,  and 
where  it  appears  that  such  cross-examination  was  not  required  in  order  to  explain 
the  witness'  direct  evidence.  EMdence  drawn  out  on  cross-examination,  under 
such  circumstances,  will  not  open  the  door  to  the  introduction  of  evidence  of  con- 
versations had  with  a  deceased  person. 

Appeal  by  tlie  defendant  from  a  judgment  of  the  general  term  of 
the  third  department,  afSrming  a  judgment  recovered  by  the  plain- 
tifE  on  the  report  of  William  Lansing,  Esq.,  as  referee. 

The  action  was  brought  to  recover  on  two  accounts  for  money  lent, 
assigned  to  the  plaintiff. 

The  first  account  was  for  moneys  advanced  at  different  times 
between  June  8,  1869,  and  February  23,  1875,  to  the  defendant  by  a 
partnership  known  as  "The  Albany  Iron  Works,"  the  partners  bemg 
the  late  Erastus  Corning  and  the  ])laintiff.  The  partnersnip  being  ter- 
minated by  the  death  of  the  former,  the  plaintiff,  who  was  the  sarvi- 
Yor,  assigned  the  account  to  Townsend  Fondey,  who  assigned  it  to  the 
plaintiff. 

The  second  account  was  for  moneys  advanced  at  different  timee 
between  March  29,  1875,  and  October  24,  1878,  by  a  corporation 
known  as  the  Albany  and  Rensselaer  Iron  and  Steel  Company,  which 
assigned  the  account  to  Townsend  Fondey,  who  assigned  it  to  the 
plaintiff.  These  assignments  were  made  for  the  purpose  of  recovering 
on  both  accounts  in  a  single  action. 

The  answer  set  up  that  the  moneys  were  had  by  the  defendant  as 
payments  and  not  as  loans.  It  w^  conceded  that  the  moneys  had  been 
advanced  as  claimed,  and  the  single  question  of  fact  to  be  aedded  was 
whether  such  advancements  had  been  made  as  payments  to  the  defend- 
ant for  alleged  services  rendered,  or  whether  they  were  moneys  lent  to 
the  defendant. 

The  principal  question  argued  on  the  appeal  related  to  the  exclusion 
of  evidence,  by  the  referee,  of  a  conversation  or  transaction  between 
the  defendant  and  Coming,  senior,  deceased. 

IT.  C.  Moaky  for  appellant.     A,  J,  Walker^  for  respondent. 

Miller,  J.     No  error  was  committed  by  the  referee  in  the  exclusion 
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of  evidence  of  defendant's  arrangement  with  Erastos  Coming,  Sr.,  as 
to  the  terms  under  which  defendant  received  the  moneys  for  which  the 
recovery  was  had  in  this  action. 

The  evidence  offered  involved  a  personal  transaction  between  the 
defendant  and  a  deceased  person  and  clearly  came  within  the  prohibition 
contained  in  section  829  of  the  Code  of  Civil  Procedure.  The  plain- 
tiff had  offered  in  evidence  the  books  of  account  of  the  old  firm  and 
of  the  corporation.  The  plaintiff  had  testified  that  neither  he  nor  the 
company  ever  authorized  any  money  to  be  advanced  to  the  defendant 
by  wav  of  payment  for  his  services.  Upon  a  cross-exariiination  by  the 
detenaant's  counsel  the  plaintiff  had  also  testified,  among  other  things, 
"I  know  there  could  have  been  no  arrangement  between  defendant 
and  the  late  Erastus  Coming,  as  to  payment  for  defendant's  services, 
from  what  Mr.  Corning  told  me,  and  I  had  entire  charge  of  his  business." 
It  is  claimed  that  what  plaintiff  testified  to  on  the  cross-examination 
was  necessary  to  explain  what  he  had  previously  testified  to  on  his  direct 
examination,  and  hence  the  evidence  offered  was  competent.  We  think 
the  testimony  offered  was  not  competent  on  any  such  ground.  The 
defendant  was  not  required  to  examine  the  witness  in  oraer  to  explain 
his  testimony  upon  the  direct  examination,  by  introducing  evidence  as 
to  the  declarations  of  Mr.  Corning,  Sr.,  and  by  doinff  so  did  not  open 
the  door  to  the  introduction  of  conversations  had  by  him  with  a  deceased 
person.  Even  if  it  may  be  assumed  that  this  testimony  related  to  the 
same  subject  in  regard  to  which  the  plaintiff  had  given  evidence,  it  was 
not  given  by  the  plaintiff  in  his  own  behalf  so  as  to  authorize  a  con- 
tradiction 01  the  same.  It  was  drawn  out  on  a  cross-examination  by 
the  defendant's  counsel  and  cannot,  therefore,  be  considered  to  have 
been  given  on  behalf  of  the  plaintiff,  and  for  that  reason  could  prop- 
erly be  contradicted.  There  is  no  rule  which  authorizes  a  party  to  con- 
tradict evidence  given  by  his  adversary,  as  to  a  transaction  with  a 
deceased  person,  which  he  himself  introduced,  and  the  Code  does  not 
provide  for  any  such  case.  The  testimony  being'  introduced  by  the 
defendant  himself,  he  was  not  authorized  to  contradict  it  by  showing  an 
interview  with  a  deceased  party  in  relation  to  the  same  subject. 

It  may  be  added  that  it  is  not  apparent  that  the  introduction  of  the 
books  of  the  firm  in  connection  with  the  testimony  given  by  Erastus 
Coming,  Jr.,  furnished  any  ground  for  the  cross-examination  of  the 
witness  in  reference  to  a  conversation  had  between  him  and  a  deceased 
person,  or  rendered  the  evidence  offered  competent  for  the  purpose  of 
exonerating  him  from  the  liability  established  by  the  proof  given.  The 
testimony  offered  was  indefinite  and  did  not  of  itself  include  any  con- 
versation with  a  deceased  party,  or  purport  to  relate  to  the  evidence 
which  had  been  given,  and  in  this  respect  it  was  also  liable  to  objection. 
The  case  of  Lewis  v.  MerriUj  98  N.  Y.  209,  cited  by  the  appellant, 
has  no  application. 

The  evidence  that  the  defendant  had  not  been  on  the  pay-roll  of  the 
partnership  or  corporation  for  a  number  of  years  was  competent  as  a 
part  of  the  res  gestcB,  and  tended  to  prove  that  he  was  not  in  their 
employment. 

Evidence  was  introduced  to  prove  that  large  sums  had  been  expended 
Vol.  IL— 104 
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by  the  company  in  manufacturing  different  machines,  which  were 
charged  to  the  horseshoe  account.  This  proof  bore  upon  the  question 
of  fact  to  be  decided.  The  defendant  had  previously  proved  that  he 
had  taken  out  eight  patents  for  the  different  machines  he  had  invented, 
and  it  had  been  proved,  without  objection,  that  the  company  had  paid 
for  all  the  machines  and  changes  in  them.  The  character  and  extent 
of  the  work  and  the  distinction  which  was  made  between  the  horseshoe 
account  and  the  private  account  of  the  defendant,  which  were  well 
known  to  the  defendant,  were  circumstances  relating  to  the  transaction 
between  the  parties,  and  hence  the  evidence  was  competent. 

No  other  question  demands  comment. 

Judgment  should  be  affirmed. 

All  concur. 


Davenport,  AppVi^  v.  Brooklyn  Ctty  Railroad  Co.,  RespH, 

November  24,  1885. 

Nbglioence  —  Contrebutort  —  When  Court  should  Nonsuit. 

Where,  upon  the  trial  of  an  action  for  personal  injuries,  alle^d  to  have  been 
caused  by  defendant's  negligence,  it  becomes  manifest  that  the  iniury  would  not 
have  occurred  but  for  the  plaintiff's  carelessness,  it  is  the  duty  of  the  trial  court 
to  nonsuit  the  plaintiff. 

Appeal  from  a  judgment  of  the  general  term  affirming  a  judgment 
of  nonsuit  granted  by  the  trial  court.    The  facts  appear  in  the  opinion. 

Jerry  A,  Wemherg^  for  appellant.  Winchester  BriUon^  for  re- 
spondent. 

'Earl,  J.  We  think  the  plaintiff  was  properly  nonsuited.  We  do 
not  perceive  how  it  was  possible  for  him  to  be  mjured  without  some 
carelessness  on  his  part.  At  the  place  where  he  was  injured  there  were 
two  railway  tracks  in  Fulton  street  running  north  and  south.  A  car 
of  the  defendant  was  upon  the  easterly  track  going  north,  and  a  De 
Kalb  avenue  car  was  upon  the  westerly  track  goiuff  south.  The  plain- 
tiff, in  the  month  of  August,  when  it  was  perfectly  light,  being  desirous 
to  take  the  De  Kalb  avenue  car,  passed  from  the  easterly  side  of  Fulton 
street  over  both  tracks  to  see  if  the  car  was  coming,  and  saw  it  coming. 
He  then  recrossed  both  tracks  to  the  easterlv  curb  of  the  street,  and 
then  as  the  car  came  near  him  he  signaled  for  it  to  stop,  and  crossed 
over  the  easterly  track  into  the  space  between  the  tracks  ;  and  then  as 
the  De  Kalb  avenue  car  stopped  to  let  him  on,  and  he  was  in  the  act 
of  getting  on,  he  looked  southerlv  and  saw  the  defendant's  car  coming 
fifty  or  seventy-five  feet  from  hira.  Before  he  got  on  he  was  hit  by 
the  car  and  injured.  The  horsfes  attached  to  the  defendant's  car  were 
trotting  at  the  rate  of  about  five  miles  an  hour.  After  seeing  the 
defendant's  car  coming  he  testified  that  he  paid  no  more  attention  to 
it  until  he  was  hit  by  it. 

It  further  appeared  that  defendant's  car  could  be  seen  as  it  was 
approaching  the  place  where  the  plaintiff  stood,  for  a  distance  of  at 
least  two  hundred  and  fifty  feet. 

When  the  plaintiff  was  on  the  westerly  side  of  the  tracks  he  was  in 
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a  place  of  entire  safety,  and  he  could  have  entered  the  car  on  that 
flide  without  any  risk  of  injury,  and  why  he  recrossed  the  tracks  does 
not  appear. 

It  does  not  appear  how  much  space  there  was  between  the  two 
tracks.  If  there  was  space  enough  so  that  the  cars  could  pass  without 
hitting  a  person  carefully  standing  between  them,  then  it  is  impossible 
to  perceive  how  the  plaintiflE  was  injured  without  carelessly  exposing 
himself  to  the  collision,  if  there  was  not  space  enough,  then  the  plain- 
tiff, knowing  that  cars  were  almost  constantly  passing  at  that  point, 
should  not  have  put  himself  in  a  place  of  danger;  and  Knowing  that  it 
was  a  place  of  danger  he  should  have  guarded  against  the  peril  when 
he  was  able  to  see  an  approaching  car  for  two  hundred  and  fifty  feet. 
He  actually  saw  the  defendant's  car  coming  when  he  took  his  place 
between  the  tracks  in  time  to  escape  collision.  He  could  have  returned 
to  the  easterly  side  of  the  street  out  of  danger,  or  he  could  have  got 
upon  the  De  Kalb  avenue  car  before  defendant's  car  could  have  tra- 
versed the  distance  of  from  fifty  to  seventy-five  feet. 

The  defendant's  car  was  upon  a  track  where  it  had  a  right  to  be.  It 
was  in  plain  sight  as  it  approached  the  plaintiff,  and  he  was  bound  to 
use  his  eyes  and  to  exercise  vigilance  to  Keep  out  of  its  way. 

There  was  certainly  no  basis  in  the  evidence  for  a  finding  by  a  jury 
that  the  accident  was  due  solely  to  the  carelessness  of  the  defendant. 

The  judgment  should  be  aflirmed. 

All  concur. 


Blumenthal,  BettpHy  v.  Bloominodale,  AppVt. 

November  24,  1885. 

Statute  op  Frauds — Verbal  Lease  —  Entry. 

Wlule  a  verbal  lease  of  premises  for  a  term  of  years  is  void  under  the  statute, 
yet  where  there  has  been  an  entry  into  the  possession  thereunder  and  payment  of 
rent,  it  is  good  as  a  new  contract  for  one  year  and  inures  as  a  tenancy  from  year 
to  year. 

Appeal  from  a  judgment  of  the  general  term  affirming  a  judgment 
entered  upon  the  verdict  of  a  jury  in  favor  of  the  plaintiff.  The  facts 
upon  which  the  principal  questions  arose  appear  in  the  opinion. 
Samud  Handy  for  appellant.  F,  Kurzmany  for  respondent. 
Finch,  J.  The  defendants'  motion  for  a  dismissal  of  the  complaint, 
and  their  request  to  charge  that  the  agreement  sued  upon  was  invalid, 
so  far  as  the  contention  was  founded  upon  the  statute  of  frauds,  appear 
to  us  to  have  been  properly  refused.  The  plaintiff  had  a  written  lease 
of  the  basement,  which  included  an  entrance  by  a  staircase  to  be  placed 
in  the  front  part  of  defendants'  store,  and  which  lease  ran  for  the  term 
of  four  years  and  seven  months.  There  is  evidence  that  the  landlord's 
covenant  in  this  respect  was  broken ;  that  they  acknowledged  their 
inability  to  supply  the  entrance  contemplated  by  the  lease;  that  a  sub- 
stituted staircase  in  a  different  position  was  agreed  upon  by  parol  as  a 
performance  of  the  covenant,  coupled,  however,  with  a  rignt  of  the 
tenant  to  use  a  portion  of  defendants'  floor,  adjoining  the  stairway,  for 
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the  purpose  of  a  sign  and  of  the  display  of  goods.  No  specific  objeo- 
tion  to  this  evidence,  founded  upon  the  statute  of  frauds,  was  taken 
when  the  proof  was  offered ;  and  there  was  no  exception  to  the  charge 
that  after  breach  the  terms  of  the  lease  could  be  modified  or  altered  by 
a  parol  agreement ;  and  the  sole  contention  was  that  the  substituted 
agreement  which  formed  the  basis  of  plaintiflPs  right  was  itself  void  as 
a  lease  for  more  than  one  year,  or  revocable  as  a  mere  license  founded 
upon  no  consideration.  The  latter  position  is  disposed  of  by  the  verdict 
01  the  jury.  The^  were  told  that  if  they  found  no  consideration  for 
the  permission  claimed  and  that  it  was  a  bare  license  or  privil^e,  they 
should  find  for  the  defendants.  We  must  assume,  therefore,  tnat  the 
substituted  parol  agreement  was  founded  upon  a  consideration  and  was 
in  legal  effect  a  verbal  lease  of  the  staircase  and  so  much  of  defendants' 
store  adjacent  as  was  needed  and  agreed  upon  for  signs  and  the  display 
of  goods,  and  that  this  new  letting  was  by  its  terms  for  more  than  one 
year.  It  could  not  subsist  for  its  full  agreed  term,  because  of  the 
statute,  but,  nevertheless,  there  having  been  an  entry  into  possession 
and  a  payment  of  rent,  it  was  good  as  a  new  contract  for  one  year  and 
inured  as  a  tenancy  from  year  to  year.  Reader  v.  Say7*e^  70  N.  Y.  184 ; 
S.  C,  26  Am.  Rep.  567 ;  Laughra/n  v.  Smith,  75  id.  209.  The  removal 
of  plaintiflPs  goods  and  the  destruction  of  his  si^,  which  formed  the 
principal  grounds  of  the  action,  all  occurred  during  this  first  year,  and 
so  there  was  a  cause  of  action  which  prevented  a  dismissal  of  the  com- 
plaint, and  the  new  agreement  or  contract  was  not  void. 

We  have  examined  the  exceptions  taken  to  the  admission  of  evi- 
dence during  the  progress  of  the  trial.  Only  one  of  them  seems  to 
require  comment.  The  defendants,  upon  cross-examination  of  Elkin 
Blumenthal,  a  witness  for  the  plaintin,  drew  out  of  him  the  fact  that 
on  one  occasion  he  sought  to  negotiate  with  defendants  a  sale  of  plain- 
tiffs crockery  business,  which  negotiation  failed.  The  purpose  of  this 
evidence,  or  the  inference  which  the  defendants  sought  to  draw  from 
it,  is  not  very  apparent.  It  was  new  matter,  not  all  growing  out  of  the 
direct  examination.  It  was  possible  to  infer  from  it  that  plaintiffs 
business  was  unsatisfactory  and  so  without  profit  as  to  maKe  a  sale 
desirable,  and  that  independentlv  of  any  interference  by  defendants 
since  nothing  of  the  kind  was  alleged  in  the  negotiation.  The  aU^ed 
reason  for  the  offer  of  sale  actually  given  to  the  selected  agent  was  a 
part  of  the  res  gestm  of  the  particular  transaction  made  by  the  def  endanlB 
themselves  the  subject  of  inquiry.     If  they  were  entitled  to  part  of  it 

Slaintiff  might  prove  the  whole  to  prevent  or  rebut  any  adverse  or 
amaging  inferences.  The  answer,  too,  as  the  general  term  suggest, 
beyond  bringing  out  the  true  character  and  purpose  of  the  attempted 
negotiation,  tended  to  prove  nothing  more  than  what  the  plaintiff  had 
already  stated  as  a  witness. 

The  judgment  should  be  afiirmed,  with  costs. 
All  concur. 
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Wabing,  Apprtj  V.  Waking,  Re^pH. 

November  24,  1885. 

Marriage  —  Separation  —  Alimony  —  Custody  of  Children. 

Oq  a  judgment  for  separation  in  favor  of  the  husband,  there  is  no  power  in  the 
court  to  order  an  allowance  to  the  wife  for  her  support. 

In  disposing  of  the  custody  of  minor  children  tne  court  consults  mainlj  the 
welfare  of  the  children.* 

Appeail  from  an  order  of  the  general  terra  affirming  an  order  of  the 
special  term,  denying  a  motion  for  alimony.  The  facts  appear  in  the 
opinion. 

Cahmh  Frosty  for  appellant.     James  R,  Sa/nderSj  for  respondent. 

Eabl,  J.  This  was  an  action  by  a  husband  against  his  wife  for  a 
separation  on  the  ground  of  abandonment  and  crud  and  ijihuman  treat- 
ment. Upon  the  trial  the  evidence  was  somewhat  conflicting,  and  the 
findings  in  favor  of  the  husband  by  the  referee,  confirmed  by  the  court 
both  at  the  special  term  and  the  general  term,  conclude  us.  The  proof 
showed  a  clear  case  of  abandonment  by  the  wife  without  sufficient  justi- 
fication, and  even  at  the  trial  she  testified  that  she  had  refused  to  live 
with  her  husband,  and  V  intended  to  carry  it  out."  The  case  against 
the  wife  for  a  separation  was  so  clear  that  upon  the  argument  before 
us,  her  counsel  stated  that  he  did  not  expect  or  ask  to  have  the  judg- 
ment for  a  separation  reversed,  but  he  asked  to  have  it  so  modified  as 
to  give  the  wife  alimony  and  the  custody  of  the  two  youngei  children. 

In  a.  case  like  this  where  the  husband  has  judgment  for  a  separation 
there  is  no  power  in  the  court  to  order  an  allowance  to  the  wife  for  her 
support.  Code,  §  1766 ;  Perry  v.  Perry^  2  Barb.  Ch.  311 ;  Dcuoia  v. 
Da/ois^  75  JS,  Y.  221.  It  is  true  that  it  appears  that  the  husband  took 
or  received  considerable  sums  of  money  which  belonged  to  the  wife. 
But  that  does  not  authorize  the  court  to  make  to  her  the  allowance 
claimed.  If  he  still  remains  indebted  to  her  for  such  money,  she  can 
compel  payment  by  action.- 

As  to  the  children,  the  court  below  on  aU  the  facts  of  the  case  exer- 
cised its  discretion  in  awarding  their  custody  to  the  husband  until  the 
further  order  of  the  court.  In  disposing  of  the  custody  of  minor  chil- 
dren the  court  consults  mainly  the  welfare  of  the  children.  It  is  open 
to  her  to  satisfy  the  court,  if  she  can  upon  any  future  application,  that 
the  welfare  of  the  two  younger  children  will  be  best  promoted  by  plac- 
ing them  in  her  custody.  Until  she  can  do  so  the  judgment  must 
stand  as  rendered. 

There  were  no  material  errors  prejudicial  to  the  defendant  upon  the 
trial  in  any  of  the  ruling  of  the  referee,  and  the  judgment  must,  there- 
fore, be  affirmed,  but  without  costs. 

All  concur. 

*  Browne's  Dom.  Bel.  78-6;  84  Am.  Rep.  698,  note;  80  Moak's  Eng.  R.  518;  20  Am. 
Dec.  830;  60  How.  Pr.  194. 
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SUPREME  COURT  OF  VERMONT. 


Ottaqueohie  Savings  Bank  v.  Holt. 

November  21,  1885. 

[In  Chancery.  [ 

Mobtoaoe  —  TO  Secure  Support  Assignable. 

A  mortgage  to  secare  an  agreement  to  support  another  daring  life  is  assign- 
able ;  and  tne  condition  may  be  performed  by  an  assignee,  unless  the  support  is 
required  by  the  mortgage  to  be  furnished  personally. 
Amount  to  be  Paid  —  Subsequent  Mortgagee. 

And  if  assigneed,  the  amount  agreed  upon  in  good  faith  between  the  assignee 
and  the  mortgagor  to  be  paid  for  the  support  is  the  sum  to  be  paid  by  a  sub- 
sequent mortgagee  on  redemption,  and  not  what  a  master  found  was  the  actual 
cost  of  supporting,  although  the  agreement  was  made  after  the  second  mortgage 
was  given,  the  subsequent  mortgagee  taking  its  mortgage  with  knowledge  that 
there  was  a  controversy  over  what  was  to  be  paid  on  tne  first  mortgage. 
Notice  —  To  Agent  is  to  Principal  —  Records. 

Notice  to  the  president  of  a  bank  is  notice  to  the  bank.     The  record  of  a  mort- 
gage in  the  town  clerk's  office  is  constructive  notice. 
Costs. 

A  defendant  should  be  allowed  his  costs  upon  a  bill  to  redeem. 

Petition  to  foreclose  a  mortgage  and  redeem.  Heard  on  petition, 
answer  of  Nathan  L.  Holt,  and  master's  report,  December  term,  1884, 
Windsor  county,  Powebs,  Chancellor.  Taken  as  confessed  by  Benjamin 
L.  and  Truman  R.  Holt.  The  court  decreed  pro  forma  and  without 
hearing,  that  the  petitioner  pay  to  Nathan  L.  Holt  the  sum  found  due 
him  on  note  of  Benjamin  L.  Holt  by  the  master,  $1,487.09 ;  and  that  the 
petitioner  have  foreclosure  against  Benjamin  L.  and  Truman  R.  Holt 

Oh  the  26th  day  of  March,  1867,  Benjamin  L.  Holt  mortgaged  his  farm 
to  his  father,  Nathan  Holt,  conditioned :  "  Provided,  nevertheless,  that 
if  I,  the  said  Benjamin  L.  Holt,  shall  furnish  suitable  food,  drink  and 
medicine,  clothing,"  etc.  .  .  .  "necessary  for  the  support  and 
comfort  of  the  said  Nathan  Holt  and  my  sister  Louisa,  according  to 
their  degree,"  etc.  ..."  during  the  remainder  of  their  natural 
lives,"  etc.  ..."  and  perform  all  and  singular  the  several  cove- 
nants herein  contained,  then  this  deed  to  become  null  and  void,  other- 
wise to  be  and  remain  in  full  force."  The  master  found  that  said 
Nathan  was  about  eighty  years  old  ;  that  his  daughter  Louisa  was  sub- 
ject to  fits  and  incapable  of  taking  care  of  herself ;  that  the  consideration 
paid  for  the  support  was  $2,000 ;  that  the  mortgage  was  duly  recorded 
m  the  town  clerk's  oflSce  the  same  day  that  it  was  executed,  March  26, 
1867 ;  that  Benjamin  L.  "  supported  nis  said  father  and  sister  till  a  dif- 
ferent arrangement  was  made  for  their  support,  between  Benjamin  and 
Nathan  L.  Holt,  a  brother  of  said  Benjamin,  in  1871^  at  the  request 
and  approval  of  their  said  father ; "  that  prior  to  June  28,  1871,  said 
Nathan  had  made  known  to  Nathan  L.  his  dissatisfaction  with  the  sup- 
port furnished  himself  and  Louisa;  that  on  the  said  28ch  day  the  said 
Nathan  L.  and  his  son,  Herman  Holt,  went  to  said  Benjamin's  house  and 
proposed  that  the  father  and  sister  should  live  with  said  Nathan  L.;  that 
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Benjamin,  being  willing  to  support  them,  did  not  at  first  assent  to  this ; 
that  said  Herman  told  him  if  he  did  not,  that  the  mortgage  would  be 
foreclosed,  etc.;  that  the  father  told  Benjamin  that  he  wished  to  go  and 
live  with  his  son,  Nathan  L.;  that  at  this  time  finally  an  agreement  was 
made,  between  Benjamin  L.  and  Nathan  L.,  with  the  approval  of  their 
father ;  that  he  and  Louisa  were  to  live  with  Nathan  L.  and  be  sup- 
ported by  him  according  to  the  conditions  of  the  mortgage,  and  that 
Benjamin  L.  was  to  pay  him  "  what  was  right  for  it."  At  this  time 
the  said  Benjamin  L.  signed  a  writing  by  which  he  agreed  that  the  said 
Nathan  might  transfer  the  said  mortgage  to  said  Nathan  L.  Holt  in 
consideration  of  his  promise  to  support.  On  the  5th  day  of  July  fol- 
lowing Benjamin  L.  had  an  interview  with  his  father,  the  result  of 
which  was  that  he  told  Benjamin  that  he  might  inform  Nathan  L.  that 
he  had  concluded  not  to  go  away  from  Benjamin's.  On  the  same  day 
Benjamin  L.  reported  what  his  father  had  said  and  notified  Nathan  L. 
that  he  declined  to  go  on  with  the  contract.  Immediately  said  Herman, 
with  the  approval  of  his  father,  Nathan  L.,  went  to  Benjamin's  house 
and  in  his  absence  took  away  the  said  Nathan  and  Louisa ;  but  the 
master  found  that  he  was  satisfied  that  they  were  willing  to  go.  On 
the  6th  day  of  July,  1871,  the  said  Nathan  assigned  the  mortgage  in 
due  form  to  Nathan  L.,  and  the  assignment  on  the  same  day  was  prop- 
erly recorded.  Benjamin  L.  was  not  present,  but  some  time  after- 
ward he  knew  of  it  and  went  on  and  negotiated  with  Nathan  L. 
as  to  the  support  of  his  father  and  said  Louisa,  with  the  understanding 
that  he  was  to  have  the  benefit  of  the  mortgage.  They  failed  to  agree 
as  to  the  price,  and  chose  arbitrators  to  decide.  One  of  the  arbitrators 
was  N.  T.  Churchill,  who  was  president  of  the  said  OttaquecJiie  Sav- 
ings Bank  from  1870  to  1876.  Both  Nathan  L.  and  Benjamin  L.  notified 
fiaid  Churchill  of  the  subject-matter  of  the  difference  between  them 
which  they  had  agreed  to  submit  to  him.  On  November  2,  1872,  said 
Benjamin  L.  Holt  executed  to  the  orator  a  mortgage  on  the  farm  covered 
by  the  first  mentioned  mortgage.  The  bank  mortgage  was  conditioned 
for  the  payment  of  $2,000.  The  business  as  to  this  loan  and  taking 
the  mortgage  was  done  principally  with  said  Churchill,  who  was  noti- 
fied by  said  Benjamin  of  the  first  mortgage.  The  other  officers  did  not 
know  of  it.  Tne  arbitrators  were  not  called  out,  and  on  March  14, 
1873,  Nathan  L.  and  Benjamin  met  and  agreed  on  the  sum  to  be  paid  for 
the  support  of  their  father  and  sister,  namely,  $1,760.  Two  notes  of 
$550  and  $1,200  were  given  at  this  time,  dated  back  to  July  1,  1871, 
and  payable  respectively  April  1,  1875,  and  April  1,  1878.  A  writing 
was  attached  to  each  note  and  signed  by  Benjamin  L.  Holt, stating  that  the 
notes  were  given  "  in  full  for  the  support  of  Nathan  Holt  and  Louisa 
Holt,  and  where  both  are  paid,  the  mortgage  securing  said  support  is 
to  be  immediately  discharged."  A  memorandum  of  the  notes  and 
writings  was  indorsed  on  the  back  of  the  mortgage  and  recorded  in  the 
town  clerk's  office,  on  March  18,  1873.  The  master  also  found  that 
the  father  and  sister  lived  several  years,  and  were  supported  by  said 
Nathan  L.  according  to  the  terms  of  the  mortgage ;  that  it  "  was 
reasonably  worth  "  $2.75  per  week,  each,  to  support  them,  amounting 
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to  $1,537.87 ;  that  pajrments  had  been  made  by  Benjamin  L.,  and  the 
balance  due  Nathan  L.  on  the  notes  was  $1,487.09. 

French  <&  Southgate,  for  orator.  Nathan  L.  Holt  cannot  set  up 
the  mortgage  as  an  incumbrance.  The  condition  was  p^sonalf  to  be 
perform^  by  the  mortgagor,  Benjamin  L.  The  assignment  was  of  no 
validity.  1  Jones  Mort.,  §  388 ;  Planders  v.  LampJ^r^  9  N.  H.  201 ; 
Rhoades  v.  Parker,  10  id.  83 ;  40  id.  34  ;  Eastman  v.  Baicheld&r,  36  id. 
141 ;  Bryant  v.  Ersldne^  65  Me.  153.  Benjamin  being  willing  to  sup- 
port, there  was  no  breach  of  the  condition.  Jones  Mort.,  S  391; 
Jenkins  v.  Stetson^  9  Allen,  129;  Thayer*  y.  Richards,  19  Pidk.  398. 
See  10  Mich-  454.  In  any  event,  the  mortgage  can  be  a  security  for 
only  what  it  was  reasonably  worth  to  support  them.  Jones  Mort.,  § 
361 ;  7  Johns.  Ch.  15 ;  Gardner  v.  Em&r8(m^  40  111.  296.  See  ClinUm 
V.  Fly,  10  Me.  292 ;  MitcheU  Bumham,  57  id.  322. 

Herman  Holt,  for  defendant.  The  mortgagor  was  bound  to  furnish 
support  at  any  reasonable  place  the  mortgagee  might  select.  1  Jones 
Mort.,  §  388 ;  La/nfair  v.  Lanfair,  18  Pick.  299;  2  Wash.  R.  P.  71 ; 
Wilder  v.  Whittemore,  15  Mass.  262 ;  Pettee  v.  Case,  2  Allen,  548 ; 
Austin  V.  Austin,  9  Vt.  420 ;  1  Hill.  Mort  111 ;  Wright  v.  Wright,  49 
Mich.  624.  Giving  the  two  notes  did  not  affect  the  mortgage.  Sey- 
mour v.  Darrow,  31  Vt.  122 ;  Rice  v.  Clark,  10  Mete.  500.  The 
assignee  could  perform  the  condition  in  the  mortgage.  2  Story  Eq., 
§  1018 ;  1  Hill.  Mort.  501 ;  4  Kent  Com.  142  ;  MarriU  v.  MorriU,  53 
Vt.  74 ;  1  Jones  Mort.  803  ;  2  Wash.  R.  P.  66 ;  Joslyn  v.  Pwrlvn,  54  Vt 
670.  A  mortgage  to  secure  an  unliquidated  debt  is  valid.  Stoughton 
V.  Pasco,  5  Conn.  442.  The  debt  need  not  be  f  ally  stated.  Shirras  v. 
Caig,  7  Cranch,  36 ;  Bank  v.  BamJc,  53  Vt.  82 ;  Hurd  v.  Robinson^ 
11  Ohio  St.  232.     The  bank  had  notice. 

Taft,  J.  Petition  to  foreclose  a  mortgage  as  to  Benjamin  ^.  and 
Truman  R.  Holt,  and  to  redeem  another  mortgage  as  to  Nathan  L. 
Holt 

The  petitioner  contends  that  the  condition  of  the  mortgage  given  by 
Benjamin  L.  Holt  to  secure  the  support  of  Nathan  Holt  was  personal, 
and  could  only  have  been  performed  by  Benjamin  personally.  This 
mortgage  was  assigned  by  Nathan  Holt  to  the  defendant,  Nathan  L 
Holt,  and  the  latter  agreed  with  Benjamin  to  perform  the  conditions 
thereof,  and  has  fully  done  so.  It  is  too  late  for  Benjamin  to  say  that 
such  agreement  and  assignment  were  void.  Under  the  circumstances, 
as  shown  by  the  master's  report,  our  courts  hold  that  the  performance 
of  the  condition  of  a  mortgage  given  for  the  support  of  a  person  may 
be  performed  by  an  assignee,  unless  such  support  is  required,  by  the 
terms  of  the  mortgage,  to  be  furnished  bv  one  personally.  Joslyn  v. 
Paa*lin,  54  Vt.  670.  In  this  case  it  woufd  be  unjust  after  Nathan  L. 
has  performed  the  condition  of  the  mortgage,  which  had  been  assigned 
to  lum  by  the  mortgagee,  with  the  consent  of  Benjamin,  to  say  that 
Nathan  L.  shall  not  have  the  benefit  of  it.    The  transfer  was  valid. 

The  mortgage  sought  to  be  redeemed  was  properly  recorded.  The 
petitioner  had  oonstructvoe  notice  of  it,  and  took  its  own  mortgage  in 
subordination  to  it.     The  president  of  the  petitioning  bank  had  c^uil 
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notice  of  it :  and  notice  to  the  president  was  notice  to  the  bank.  Por- 
ter V.  Bomk^  33  Vt.  252.    See  BaH  v.  Bcmk^  id. 

The  mortgage  was  conditioned  for  the  support  of  Nathan  and  Louisa 
Holt ;  and  sSter  Nathan  L.  agreed  with  Benjamin  that  he,  Nathan  L., 
would  support  them,  and  Benjamin  had  agreed  to  pay  him  for  so  doing, 
Nathan  L.  and  Benjamin  agreed  upon  the  sum  which  should  be  so  paid, 
and  the  latter  executed  his  two  notes  for  the  same. 

Nathan  and  Louisa  are  both  dead ;  and  the  master  reports  the  amount 
that  it  cost  Nathan  L.  to  support  them  and  comply  with  the  other  con- 
ditions of  the  deed;  and  the  petitioner  insists  that,  if  compelled  to 
redeem,  it  should  pay  this  sum  instead  of  the  amount  agreed  upon  and 
expressed  in  the  two  notes.  I  am  inclined  to  think  this  view  is  correct ; 
but  my  brethren  think  otherwise,  and  hold  that,  as  the  bank  was 
aflEecteS  with  notice  to  its  president,  and  he  had  notice  of  the  contro- 
versy between  Benjamin  and  Nathan  L.,  that  they  were  then  attempt- 
ing to  settle  upon  the  amount  which  Benjamin  should  pay  Nathan  L., 
attempting  to  make  the  amount  a  fixed  one,  and  agreeing  upon  a  mode 
of  settlement  by  arbitration,  that  it  should  be  bound  by  tne  settlement, 
if  fairly  and  honestly  made,  although  made  after  the  oank  had  taken 
its  mortgage. 

There  is  no  claim  of  fraud  in  the  settlement ;  it  is  clear  that  it  was 
a  reasonable  one ;  and  the  court  hold  that  the  amount  to  be  paid  by  the 
petitioner  is  the  sum  due  upon  the  two  notes  as  stated  in  the  report. 

There  is  nothing  in  this  case  to  vary  the  general  rule  as  to  costs,  which 
is,  that  upon  a  bill  to  redeem  the  deiendant  is  entitled  to  costs. 

The  decree  is  affirmed  and  cause  remanded.  The  defendant,  Nathan 
L.,  to  recover  costs. 

Note.—  See  45  Am.  Rep.  188,  note  ;  Fairfield  Scmngs  Bank  v.  Chase,  73  Me.  226 ; 
S.  C,  89  Am.  Rep.  317,  note. 

The  knowledge  of  a  director  or  stockholder  of  a  bank  will  not  charge  the  bank  with 
notice  unless  he  is  acting  for  and  in  the  business  of  the  bank.  Di^aunt,  etc.,  Bank 
V.  Osterhoudt,  21  N.  Y.  Weekly  Di^.  25. 

Notice  to  the  cashier  of  a  bank  vmo  lends  money  of  the  bank  upon  the  security  of 
stocks,  that  the  stock  pledged  is  held  in  trust  is  notice  of  that  fact  to  the  bank. 
Castor  V.  American  Exchange  National  Bank,  29  N.  J.  Eq.  98. 

The  knowledge  of  a  bank  director  acquired  by  him  not  as  an  officer  of  the  bank, 
or  while  engaged  in  its  business,  but  in  an  individual  capacity,  cannot  operate 
to  its  prejudice.  And  there  is  no  presumption  that  he  communicated  such  knowledge 
to'the  bank.     At  State  Bank  v.  Savery,  82  N.Y.  291. 


Eastman  v.  Babkes. 

November  21,  1885. 

Replevin— Mistake  in  Bond. 

When  a  replevin  bond  is  conditioned  only  for  a  return  of  a  part  of  the 
property,  the  suit  should  not  be  dismissed  except  as  to  that  for  which  no  bond 
was  given. 

The  plaintift  cannot  remedy  his  mistake  by  filing  a  new  bond. 

Replevin,  heard  on  motion  to  dismiss  and  motion  to  file  a  new  bond, 
June  term,  1884,  Orange  county,  Eowell,  J.,  presiding.    Motion  to 
dismiss  sustained,  and  plaintiff's  motion  overruled. 
Vol.  n.— 105 


Digitized  by 


Google 


834  Thb  Eastern  Rbpobtes.  [Vt. 

J,  K.  Darlingy  for  plaintiff,  cited  Rev.  Laws,  §  1233;  CampbeU  v. 
Morey,  27  Vt.  675 ;  BenneU  v.  AUm,  30  id.  684 ;  Bmt  v.  BerhL,  43 
id.  42 ;  DrinooU  v.  Place,  44  id.  262;  Thwrber  v.  Riohnwnd,  46  id. 
395  ;  8  Mass.  153;  6  Gray,  334;  6  Mass.  314;  Wilder  v.  Stafford,  30 
Vt.  399 ;  Tripp  v.  H(yme,  45  id.  523. 

John  H,  Watsofh,  for  defendant,  cited  BenneU  v.  Allen,  30  Vt.  784; 
Stoddard  v.  Gilman,  22  id.  568. 

Taft,  J.  Replevin  for  a  cow  and  calf.  The  defendant  moved  to 
dismiss  for  the  reason  that  the  bond  taken  at  the  time  the  writ  was 
served,  and  which  was  regular  in  all  other  respects,  was  conditioned 
for  the  retum-of  the  cow  only.  The  fact  that  the  calf  was  not  men- 
tioned in  the  bond  did  not  render  the  bond  null  as  to  the  cow ;  it  was 
valid  as  to  tlie  latter,  but  void  aa  to  the  calf.  The  bond  being  good  as 
to  part  of  the  property,  the  suit  should  not  have  been  dismissed,  except 
as  to  that  part  for  which  no  bond  was  given.  The  security  taken  by 
way  of  bond  in  replevin  is  a  substitute  for  the  property ;  and  the 
defendant  is  entitled  to  such  security  at  the  time  his  property  is  taken; 
if  he  does  not  get  it  then,  he  never  may ;  and  the  deiect  cannot  be 
cured  by  tiling  a  bond  subsequently. 

The  motion  to  file  a  new  bond  was  properly  denied. 

Judgment  reversed,  judgment  for  the  return  of  the  calf,  with  damages 
to  be  assessed  by  the  clerk,  and  cause  remanded. 


TOWH  OF  TUNBBIDOB  V.  ToWN  OF  RoTALTON. 

Town  OF  Ohelsea  v.  Samb. 

November,  21,  1885. 

Bridob  —  Attorney  SwBARiNa  to  PBTmoN. 

An  attornej  of  a  town  instead  of  one  of  its  officers  can  properly  sign  ite 
name  to  a  petition  brought  under  No.  18  of  the  Acts  of  1884,  praying  to  be 
relieved  from  UabiUtv  of  supporting  a  bridge  in  another  town. 

The  act  of  1884  did  not  apply  to  pending  cases  ;  but  a  cause  heard  and  dis- 
posed of  in  1881,  under  R.  L.,  ^  2978,  was  not  pending.  The  former  statute  wu 
passed  to  relieve  towns  from  all  expenses  in  such  cases ;  the  latter,  to  apportion 
them,  and  has  no  application. 

Petitions  to  the  supreme  court  of  Orange  county.  Heard  at  the 
general  term,  1S86. 

The  petition  was  signed,  "  Town  of  Chelsea,  by  its  attorney,  S.  B. 
Hebard,"  etc. 

S.  B.  ffebardy  for  petitioners.     Zamb  <&  TarieU,  for  petitionee. 

Taft,  J.  These  cases  are  petitions  under  No.  18  of  the  Acts  of  1884, 
asking  to  be  relieved  from  liability  to  support  a  bridge  in  the  town  of 
Royalton.  The  petitioner  moves  to  dismiss  the  petitions  for  that  they 
are  not  properly  signed.  The  petition  in  each  case  is  signed  tlie  name 
of  the  petitioning  town,  **by  its  attorney,  8.  B.  Hebard."  The  act 
authorizing  the  proceeding  reads,  "  any  town,  etc.,  may  petition  the 
court."  ]J  nowhere  provides  for  the  signing  by  any  particular  officer 
of  the  town  ;  and  we  are  not  aware  of  any  law  making  it  the  dutv  of 
any  officer  of  the  town  to  sign  such  petitions.  An  attorney  of  the  town 
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may  as  well  sign  as  the  town  agent  or  the  selectmen.  The  signature 
was  sufficient. 

The  act  in  question  does  not  apply  to  cases  pending  at  the  time  of 
its  passage ;  and  it  is  claimed  that  the  cause  in  which  it  was  originally 
adjudged  that  the  petitioning  towns  should  contribute  to  the  support 
of  the  bridge  is  still  pending,  an  adjudication  in  said  cause  having  been 
•  had  in  March,  1881,  under  R.  L.,  §  2978,  which  permits  a  town  to  apply 
every  five  years  for  a  new  apportionment  of  the  expenses  of  maintain- 
ing the  bridge.  It  is  true,  another  application  for  a  reapportionment, 
cannot  be  m^e  until  March,  1886  ;  but  the  case  is  not  m  court ;  it  is 
not  on  the  docket  of  the  court,  and  the  court  have  no  ifower  over  it  in 
any  respect.  It  was  not  a  pending  case  at  the  time  oi  the  passage  of 
the  act  of  1884. 

Again,  the  petitionee  urges  that  this  proceeding  cannot  be  sustained 
until  the  expiration  of  five  years  from  the  last  adjudication  under  R.  L., 
§  2978.  There  is  no  sound  reason  for  so  holding.  Section  2978  pre- 
supposes the  continued  liability  of  the  adjoining  towns,  and  merely 
provided  for  a  change  in  the  apportionment  of  the  expense  of  maintain- 
ing the  bridge ;  but  the  act  of  1884  was  passed  for  the  purpose  of 
relieving  the  outside  towns  entirely  from  bearing  any  part  of  the 
expense  of  supporting  bridges  or  roads  without  their  own  limits ;  and 
application  can  be  made  for  such  relief  at  any  time. 

The  motion  to  dismiss  is  overruled. 


In  Rb  Snell. 

November  21,  1885. 

Statute  —  Repeal  of  bt  Implication. 

An  act  authorizing  a  village  to  **  suppress  and  restrain  .  .  .  aU  descrip- 
tions of  gaming,"  repeals  bj  implication  an  earlier  statute  empowering  the  select 
men  to  permit  or  forbid  the  use  of  billiard  tables.  The  grant  of  power  to  restraiin 
gaming  confers  the  right  to  license  billiard  playing.* 

OONBTmJTIONAL  LaW. 

The  act  of  1884,  No.  113,  authorizing  the  governor  to  appoint  special  prosecu- 
tors of  criminal  offenses  is  not  in  conflict  with  that  article  of  tne  Constitution 
which  requires  that  "  State's  attorneys  shall  be  elected,"  etcf 

The  fourth  section  of  the  act  is  not  passed  upon. 

Bennington  v.  Smithy  29  Vt.  254,  distinguished. 

Habeas  oorims.  The  petition  was  brought  before  Veazet,  J.,  and 
was  continuea  and  heard  at  the  general  term,  1885.  The  petitioner 
set  forth  that  he  was  imprisoned  in  the  county  jail  bv  virtue  of  a  mU- 
timus  issued  by  a  justice  of  the  peace ;  and  that  he  had  been  complained 
against  by  a  special  prosecutor. 

The  original  complaint  and  mittimua  were  also  set  out,  by  which  it 

*  Section  9  of  Tillage  charter  was:  '*  Said  village  shall  have  power  to  make,  estab- 
iablish,  etc.  ...  2d.  To  suppress  and  restrain  disorderly  and  gaming-houses, 
and  all  descriptions  of  gaming." 

f  By  the  act  of  1884,  it  was  made  the  duty  of  the  governor,  on  the  petition  of 
twentv  legal  voters,  to  appoint  special  prosecutors  of  criminal  offenses,  who  should 
have  the  same  power  as  town  grand  jurors;  and  by  the  fourth  section,  th'ey  could  **  ap- 
pear in  the  county  and  supreme  courts  in  prosecutions  by  them  instituted,  and  there 
to  control  the  trial  and  disposition  of  such  cases,"  etc.,  assisted  by  the  State's  attorney 
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appeared  that  the  relator  was  the  owner  of  billiard  tables  in  a  saloon 
situated  in  the  village  of  Middlebnry  ;  that  the  selectmen  of  the  town 
of  Middlebury  had  forbidden  him  to  nse  the  said  billiard  tables,  and 
had  lodged  a  certificate  of  the  notice  in  the  town  clerk's  ofBce,  etc,  in 
accordance  with  the  statute ;  that  the  relator  used  the  said  billiard  tables 
thirty-two  days  after  he  had  been  so  forbidden  by  the  selectmen ;  that 
the  relator  was  brought  before  a  justice  of  the  peace,  and  was  ordered 
by  him  to  find  suiBcient  sureties  in  the  sum  of  ^400  for  his  appearance 
before  tlie  county  court ;  that  haying  neglected  to  furnish  the  sureties, 
he  was  committed  to  jail  for  his  appearance  at  said  court. 

Stewart  <&  WUds  and  ELdridge  <b  Slade^  for  relator.  The  act  of 
1884  violates  that  article  of  the  Constitution  which  requires  that  "  State's 
attorneys  shall  be  elected  by  the  freemen."  It  is  an  attempt  to  usurp 
the  powers  and  duties  of  the  State's  attorneys.  The  legislature  cannot 
provide  for  the  choice  of  officers  a  different  mode  from  that  prescribed 
oy  the  Constitution.  Cooley  Const.  Lira.  78 ;  People  v.  Raymond^  37 
N.  Y.  428;  Devoyy.  New  Tork,  35  Barb.  264;  22  How.  Pr.  226; 
People  V.  Blake,  49  Barb.  9 ;  People  v.  Alhertaon,  65  N.  T.  50  ;  117 
Mass.  603 ;  40  Wis.  124.  Nor  confer  the  characteristic  duties  of  an 
officer  upon  another.  '  Warner  v.  People,  2  Denio,  272 ;  Sprague  v. 
Brovm,  40  Wis.  612 ;  StaU  v.  Bnmst,  26  id.  413 ;  S.  C,  7  Am.  Rep. 
84 ;  People  v.  Flannagan,  66  N.  Y.  237 ;  Cooley  Const  lim.  216; 
•  Jonee  v.  Bobbim,  8  Gray,  338.  The  ninth  section  of  the  charter  sus- 
pends the  power  given  by  the  ffeneral  law  to  the  selectmen  over  the 
village.  Ward  v.  State,  17  Ohio  St.  32.  Power  to  restrain  implies 
power  to  license.  Smith  v.  City  of  Madison,  7  Ind.  86 ;  St.  Louts  v. 
Smith,  2  Mo.  113 ;  1  DilL  Mnn.  Corp.  365  ;  60  111.  28 ;  Emporia  v. 

Volmer,  12  Kans.  622.  The  power  to  regulate  cannot  exist  in  two 
independent  bodies.  Daw  v.  Metropolita/n,  Board,  etc.,  104  E.  C.  L 
162;  State  v.  Clark,  54  Mo.  17;  S.  C,  14  Am.  Rep.  471;  1  DiU. 
Mun.  Corp.,  §  88 ;  Ex  parte  McNair,  13  Neb.  195. 

Edwa/rd  Daoha,  for  State.  Under  the  bill  of  rights,  article  5,  the 
legislature  can  pass  laws  regulating  the  internal  police.  Lincoln  v. 
Smith,  27  Vt.  337;  Cooley  Const.  Lim.,  §  706 ;  State  v.  Peterson,  41 
Vt.  504.  The  legislature  has  made  provision  for  town  grand  •jurors 
as  informing  and  prosecuting  officers,  and  has  the  right  to  make  pro- 
vision for  other  similar  officers.  State  v.  Douglass,  26  Wis.  428; 
People  V.  MorreU,  21  Wend.  663.  The  authority  of  grand  jurors  as 
informing  officers  has  never  been  questioned.  The  legislature  may 
add  to  their  duties,  or  establish  other  officers  to  perform  part  of  them. 

Wales  V.  Belcher,  3  Pick.  508;  8  Gray,  1;  117  Mass.  604;  Eyds^. 
StaU,  52  Miss.  673 ;  52  Ala.  79 ;  15  Iowa,  563.    While  the  Constitution 

Erovides  for  the  election  of  State's  attorneys  their  duties  have  always 
een  defined  by  the  legislature.     The  State's  attorney  may  be  excluded 
entirely  from  the  prosecution  of  ofEenses.     In  re  Barker,  56  Vt  26. 

Taft,  J.  I.  The  law  of  this  State  authorizes  the  selectmen  of  any 
town  to  permit  the  use  of  billiard  tables  under  resulations  prescribed 
by  them  —  R.  L.,  §4070^  or  they  may  forbid  the  use  of  them— 
§  4068. 

This  law  being  in  force,  the  village  of  Middlebury  was  chartered 
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and  given  the  power  to  pass  by-laws  to  suppress  mid  reetram  all 
descnptions  of  gamine,  wnich  clearly  include  the  game  of  billiards. 
The  word  reatram^  when  used  as  it  is  in  th^  village  charter,  has  been 
held  to  confer  the  power  to  Uc&nse.  Smith  v.  Madison^  7  Ind.  86; 
Emporia  v.  Volmer,  12  Kans.  622;  State  v.  Clarky  64  Mo.  lt\  S.  C, 
14  Am.  Rep.  471.  It  is  not  synonymous  with  avppresSy  but  con- 
templates the  continued  existence  of  the  business,  placing  it  within 
bounds ;  in  effect,  licensing  it. 

The  powers  conferred  upon  the  selectmen  and  the  village  corpora- 
tion are  substantially  the  same ;  and  if  the  claim  of  the  prosecutor  is 
the  correct  one,  then  each  has  the  power  to  license  or  suppress  gaming 
in  the  village  limits. 

It  can  hardly  be  supposed  that  the  legislature  intended  such  a  result. 
The  provision  in  the  charter  derogates  from,  and  is  inconsistent  with, 
the  general  law ;  and  the  legislature  must  have  intended  by  it  to 
repeal  the  latter  as  to  the  territory  embraced  in  the  village  limits. 

The  case  of  Daw  v.  MetropoUta/n  Board  of  Works^  104  E.  0.  L. 
162,  is  similar  to  the  one  at  bar.  The  question  was,  which  of  two 
pubhc  boards  had  power  to  number  the  houses  in  certain  streets. 

The  court  say :  *^  Where  two  statutes  give  authority  to  two  public 
bodies  to  exercise  powers  which  cannot  consistently  with  the  object  of 
the  legislature  co-exist,  the  earlier  must  necessarily  be  repealed  by  the 
later  statute.  The  purpose  of  numbering  houses  is  to  distinguish 
them  from  each  other ;  and  if  the  two  boards  had  each  the  power  to 
alter  the  numbers,  that  purpose  would  be  frustrated." 

In  this  case,  if  the  general  law  was  not  repealed  by  the  charter,  the 
selectmen  could  suppress,  and  the  village  license,  or  the  village  sup- 
press, and  the  selectmen  license,  by  contemporaneous  action. 

Such  a  state  of  affairs  could  never  have  been  contemplated  by  the 
legislature.  The  acts  are  repugnant  and  the  former  is  superseded  by 
the  latter.  In  Bennington  v.  Smithy  29  Vt.  254,  the  selectmen  of  the 
petitioning  town  laid  out  a  highway  in  the  village  of  Bennington, 
whose  charter  invested  the  trustees  or  the  village  with  the  same  power 
and  authority  over  highways  within  the  village  limits  that  the  select- 
men by  general  law  had  over  the  town.  It  was  held  that  the  power  of 
the  selectmen  over  the  subject  was  not  taken  away  by  the  village 
charter  ;  but  it  was  put  upon  the  ^ound  that  there  was  no  provision 
for  compelling  the  village,  by  indictment,  to  keep  their  highways  in 
repair,  or  for  maintaining  an  action  against  them  for  losses  sustained  by 
reason  of  defects  therein,  or  for  laying  highways  continuously,  part  of 
which  laid  within  the  limits  of  the  village  and  part  without.  Such 
cogent  reasons  for  a  like  holding  do  not  exist  in  the  present  case  ;  and 
by  the  general  rules  for  the  construction  of  statutes,  above  referred  to, 
we  must  hold  that  the  authority  of  the  selectmen  over  the  billiard 
tables  was  taken  away. 

II.  This  prosecution  was  commenced  by  a  special  prosecutor, 
appointed  under  act  No.  112,  passed  at  the  session  of  1884 ;  and  the 
relator  claims  that  the  act  is  in  conflict  with  that  article  of  the  Consti- 
tution which  requires  that  ^*  State's  attorneys  shall  be  elected  by  the 
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freemen  of  their  respective  couuties."  We  think  the  l^islature  have 
power  to  provide  for  the  commencement  of  prosecutions  by  other 
officers  than  States' attorneys,  as  they  have  done  since  the  early  days  of 
the  government,  and  require  their  election  by  the  people,  as  in  the  case 
of  town  grand  jurors,  or  appointment  by  the  governor,  as  under  the  act 
in  question.  Vacancies  in  most,  if  not  all,  elective  offices  are  now  filled 
by  apj)ointrneut ;  in  some  cases  by  the  governor,  in  other  cases  by  the 
judges  or  selectmen. 

As  to  the  propriety  of  the  act  in  question  we  have  nothing  to  do. 
We  simply  decide  that  the  legislature  have  power  to  provide  for  the 
commencement  of  prosecutions  by  informing  officers  not  elected  by  the 
people.  The  question  of  the  constitutionality  of  the  fourth  section  of 
the  act,  giving  power  to  the  special  prosecutor  to  control  the  trial  and 
disposition  in  the  higher  courts  of  the  cases  begun  by  him,  is  not 
beiore  us. 

The  selectmen  having  no  authority  in  the  matter,  their  action  was 
unauthorized ;  the  relator  was  illegally  imprisoned,  and  it  is  ordered 
that  he  be  discharged. 


MARYLAND  COURT  OF  APPEALS. 


BowEN  v.  Tipton. 
November  20,  1885. 

OOHTRACT  —  CONSroERATION  —  FORBEABANCB  TO  SUE. 

A.  had  a  bona  fide  claim  against  B.,  who  admitted  the  indebtedness.  A.  placed 
the  claim  in  the  hands  of  his  attorney  for  sait,  who  exhibited  the  claim  to  B. 
and  also  to  his  father,  and  informed  them  of  the  conseqaences  of  the  attachment 
soit  he  was  about  to  institute.  Thereafter  the  father  took  a  bill  of  sale  from  his 
son  of  all  his  property,  and  upon  beinff  told  by  A.  that  **  he  was  goinf  to  send 
the  sheriff  up,"  etc.,  B.'s  father  replied,  in  substance,  that  A.  should  have  his 
money  if  he  would  do  nothing,  and  A.,  relying  on  the  father's  promise  to  pay, 
proceeded  no  further.  Held,  that  the  forbearance  was  a  sufficient  consideration 
for  defendant's  promise  to  pay,  and  that  he  was  entitled  to  recover.  (See  note, 
p.  842.) 

Appeal  from  the  circuit  court  for  Baltimore  county. 

Judges  sitting  in  the  case,  Alvey,  Oh.  J.,  Miller,  Bryan,  RrroHiB, 
Tbllott  and  Irving,  J  J. 

R.  R.  Boarman  <&  William  S.  Keech^  for  appellant  John  L 
TeUoU^  for  appellee. 

Irving,  J.  This  suit  was  instituted  upon  an  alleged  promise  of  the 
appellant  to  the  appellee,  to  pay  the  appellee  a  certain  debt  of  John 
Sowen,  Jr.,  the  appellant's  son,  in  consideration  of  the  appellee's  for- 
bearance of  certain  attachment  proceedings  about  to  be  instituted  by 
him.  The  first  count  in  the  declaration  is  in  strict  conformity  with  the 
form  prescribed  in  article  75,  section  22,  sub-section  24  of  the  Code. 
The  demurrer  thereto,  therefore,  was  properly  overruled. 

The  second  count  was  somewhat  more  specific  as  to  the  character  of 
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the  claim  of  the  plaintiff  against  the  defendant,  and  of  the  snit  about 
to  be  instituted,  but  alleged  the  promise  of  the  defendant  substantially 
as  in  the  first  count ;  and  the  abandonment  of  plaintiff's  attachment 
proceedings  in  consequence  of  said  promise  is  aistinctly  averred,  and 
the  failure  of  defendant  to  pay,  notwithstanding  such  abandonment,  is 
similarly  averred;  so  that  there  was  no  error  in  the  overruling  of  the 
demurrer  to  the  second  count.  In  fact  tHie  demurrer  was  not  pressed 
by  appellants  in  this  court. 

To  sustain  the  plaintiff's  claim  against  the  defendant,  it  was  necessary 
to  prove  a  subsistin*:^  bona  fide  claim  against  John  Bowen,  Jr.,  which 
plaintiff  was  about  to  sue  for,  in  order  to  lay  a  foundation  for  the 
defendAnt's  promise  to  pay  it  in  consideration  of  forbearance.  The 
existence  of  such  claim  being  a  thing  to  be  found  by  the  jury  as  the  sub- 
ject of  forbearance,  any  evidence  which  would  establish  the  claim  as 
against  John  Bowen,  Jr.,  in  a  suit  against  him  must,  in  the  nature  of 
things,  be  evidence  in  a  suit  of  this  kind  to  enforce  a  promise  of  pay- 
ment in  consideration  of  a  forbearance  to  sue  on  such  claim.  No 
higher  grade  of  evidence  can  be  required  than  would  be  necessary 
against  the  debtor.  The  admissions  of  the  debtor,  therefore,  that  he  did 
owe  the  plaintiff  the  amount  claimed,  or  something  in  that  neighborhood, 
was  certainly  evidence  to  go  to  the  jury  by  way  of  establishing  such 
claim.  The  plaintiff  testified  directly  to  the  existence  of  the  debt  and 
also  the  admission  thereof  by  the  debtor.  The  first  exception  being 
to  the  admission  of  this  as  evidence  was  properly  overruled. 

The  plaintiff,  after  testifying  to  the  amount  John  Bowen,  Jr.,  owed 
him,  proceeded  to  say,  that  ne  put  the  claim  in  the  hands  of  an  attorney 
to  collect,  and  that  "  he  brougnt  two  securities  and  executed  a  bond. ' 
This  evidence  is  the  subject  of  the  second  exception.  In  terras  the 
exception  is  to  all  this  evidence,  but  we  suppose  it  was  intended  to  be 
confined  to  the  statement,  that  the  hand  was  executed^  without  the  pro- 
duction of  the  bond.  The  fact  that  two  sureties  were  brought  for  the 
purpose  of  giving  bond  in  attachment  was  clearly  competent ;  and 
whether  the  simple  fact,  that  a  bond  was  executed  as  proceeding  from 
this  witness  was  admissible  is  rendered  wholly  immaterial  by  the  evi- 
dence of  another  witness,  to  the  same  fact  at  a  subsequent  stage  of  the 
case,  which  was  admitted  without  objection.  The  instructions  granted 
and  refused  form  the  subject  of  the  third  exception.  The  first  four 
prayers  of  the  defendant,  in  varied  form,  seek  to  take  the  case  from  the 
jury  on  the  ground  that  there  was  no  legally  sufficient  evidence  to 
justify  a  verdict  for  the  plaintiff.  The  court  was  clearly  right  in  reject- 
ing them.  The  proof  was,  that  John  Bowen,  Jr.,  owed  the  plaintiff 
and  the  claim  was  placed  in  the  hands  of  an  attorney  for  collection,  who 
exliibited  the  claim  both  to  John  Bowen,  Jr.,  and  John  Bowen,  Sr., 
and  informed  them  of  the  consequences  of  the  suit  which  he  was 
instructed  to  institute.  After  information  of  this  claim,  from  the  attorney 
having  it  in  hand  for  suit,  the  appellant  obtained  a  bill  of  sale  from  his 
son,  John  Bowen,  Jr.,  for  all  his  property.  The  appellee  then  went  to 
see  the  appellant,  and  told  him  "  he  was  going  to  send  the  sheriff  up  that 
day,  that  he  was  not  going  to  stop  for  that  bill  of  sale,  it  was  all  a  fraud." 
The  appellee  replied,  ''don't  you  do  nothing,  there  is  nothing  done 
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X'nst  you ;  you  keep  quiet"  Appellant  said  he  did  "  not  know 
t  else  it  was  done  for  on  the  top  of  this  notice  to  John  Bowen,  Jr. 
I  am  not  able  to  lose  the  money,"  etc.  Appellant  replied  :  "I  know 
you  have  been  a  great  friend  of  Johney's,  nothing  is  done  against  you, 
you  ought  to  know  what  it  is  done  for,  you  keep  quiet  and  you  will  have 
your  money,  I  guess  I  am  worth  it."  Appellee  said  he  did  not  know 
wliether  he  was  or  not,  and  then  asked  him  to  sign  a  note.  Appellant 
declined  saying,  "  no,  I  sign  no  notes,  but  you  shall  have  your  money." 
Appellee  then  left  him,  and  relying  on  that  promise,  called  imme- 
diately at  his  attorney's  and  stopped  the  proceedings,  and  did  not  send 
the  sheriff  up,  as  was  to  be  done  that  very  day.  In  addition  to  the 
testimony  of  the  appellee,  another  witness,  one  Willam  Stewart,  testi- 
fied that  John  Bowen,  Sr.,  told  him  "his  son  John  owed  Tipton 
a  good  deal  of  money,"  and  said,  "  I  told  him  he  should  have  his 
money  and  he  shall  have  it."  He  also  said  if  he  had  let  Tipton  go  on 
he  would  have  broken  John  up,  and  he  wished  he  had  let  him  do  so." 
The  appellant  denied  these  conversations,  and  offered  evidence  ot.a 
different  character ;  but  the  question  raised  by  the  prayers  depends 
entirely  upon  whether,  assuming:  the  plaintiff's  evidence  to  be  true, 
there  was  legally  sufficient  testimony  to  warrant  a  recovery  by  the 
plaintiff.  We  think  there  was,  and  that  these  prayers  of  the  defend-  . 
ant  were  properly  rejected. 

Mr.  Addison  in  his  valuable  work  on  Contracts,  vol.  1,  p.  11  (8th  ed.), 
states  the  law  to  be  as  follows :  "  Forbearance  of  legal  or  equitable 
rights  forms  a  good  consideration  for  an  undertaking,  and  will  make  it 
binding,  and  this  even  though  no  actual  benefit  accrue  to  the  party 
undertaking.  If  the  plaintiff,  for  example,  at  the  request  of  the 
defendant,  forbears  to  institute  legal  proceedings,  or  discontinue  legal 
proceedings  already  commenced  against  a  third  party  for  the  enforce- 
ment of  a  lawful  claim  or  demand  for  any  convenient  or  reasonable 
period,  or  suspends  or  withdraws  an  execution,  or  a  distress  against  the 
goods  or  the  person  of  such  third  party,  the  suspension  or  with- 
drawal of  such  execution  or  distress,  or  the  forbearance  of  further  pro- 
ceedings, forms  a  sufficient  consideration  for  a  promise  by  the  defend- 
ant to  pay  money  to  the  plaintiff,  or  to  satisfy  the  full  amount  of  his 
claim."  It  is  to  be  noted  that  this  statement  of  the  law  makes  the 
actual  forbearance,  pursuant  to  request  and  in  reliance  on  the  promise 
to  pay  for  it  accompanying  the  request,  the  consideration  perfecting 
the  contract  or  agreement  so  as  to  bind  the  pereon  so  requesting  to  pay 
for  the  forbearance  accorded.  Numerous  authorities  exist  for  this 
statement  of  the  law,  but  we  content  ourselves  with  citing  a  few  of 
them.  Smith  v.  Algar^  1  B.  &  Ad.  603 ;  Mostan  v.  Bum^  7  Ad.  & 
El.  .19;  Jones  v.  Ashburrhham^  4  East,  463,  etc.  It  was  *' the 
forbearance^'  this  court  says  in  Emerick  v.  Coakley^  35  Md.  190, 
which  constituted  the  consideration  in  that  case.  Without  forbearance, 
in  fact,  there  could  be  no  consideration  for  the  promise.  A  written 
agreement  could  be  so  constructed  as  to  coerce  forbearance;  but  in 
parol  agreements  of  this  kind  the  mutuality  is  effected  by  actually 
according  the  forbearance  in  pursuance  of  the  request  and  the  promise. 
This  is  the  substance  of  Lord  Dbnman's  decision  in  Moston  v.  Bum^ 
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7  Ad.  &  El.  19.  There  it  was  objected  that  the  contract  declared 
on  lacked  mutuality,  but  this  distinguished  judge  overruled  the  objec- 
tion, and  said  unless  the  plaintifE  did  forbear  he  could  not  sue  on  the 
defendant's  promise  ;  and  all  that  it  was  necessary  to  aver  was  that  he 
had  forborne,  which  was  the  condition  to  make  the  defendant  answer- 
able on  his  promise.  Thus  it  appears  that  it  is  the  act  of  forbearance 
which  makes  the  consideration,  when  that  forbearance  is  induced  by 
the  request  of  another  and  the  promise  to  do  something  in  return  for 
it.  A  bare  agreement  to  forbear,  without  forbearance  in  pursuance 
of  it,  would  give  no  ri^ht  of  action  against  a  party  asking  for  it  and 
promising  to  pay  for  it.  There  would  be  nothing  to  pay  for.  In 
Chitty  and  Parsons  it  is  laid  down,  that  an  agreement  to  forbear  is  a 
good  consideration,  and  this  is  consistent  with  all  the  authorities,  for  of 
course  there  must  be  a  "  consensus  "  or  there  is  no  contract  to  enforce. 
How  that  *'  consentis "  is  reached  and  the  contract  perfected  is  most 
philosophically  stated  in  Anson  on  Contracts. 

On  page  74  of  that  work  the  law  is  thus  laid  down:  ""Where 
a  consideration  for  a  promise  is  an  act  of  forbearance,  the  contract  is 
said  to  be  made  on  a  consideration  executed.  This  arises  where  either 
the  offer  or  the  acceptance  is  signified  by  one  of  the  parties  doing  all 
that  he  is  bound  to  do  under  the  contract  so  created."  Again  on  page 
89  this  author  says :  "  A  contract  arises  upon  executed  consider- 
ation when  one  of  two  parties  has  either  in  the  act  whicl\  amounts  to 
a  proposal,  or  the  act  which  amounts  to  acceptance  done  all  that  he 
was  bound  to  do  under  the  contract,  leaving  an  outstanding  liability 
only  on  one  side."  It  is  a  consideration  executed  upon  request,  "  and 
completes  the  agreement."  It  is  the  doing  what  was  requested  to  be 
done,  upon  promise  of  payment  for  doing  it  that  makes  the  agreement. 
We  think  this  is  the  generally  accepted  law,  and  it  is  certainly  reason- 
able and  tends  to  the  promotion  of  right.  The  case  of  Ma^iter  v. 
Chwi^chUly  127  Mass.  31,  seems  to  teach  a  different  doctrine;  but  it 
introduces  a  refinement  tending  to  defeat  rather  than  to  promote 
right.  It  is  in  conflict  with  all  the  other  eases  we  have  found  as  we 
understand  them. 

The  case  before  us  clearly  falls  within  the  principles  so  clearly  stated 
by  Mr.  Anson,  and  appositely  illustrates  the  law  as  he  states  it.  The 
appellee  had  a  bona  ^fcxa  claim  against  appellant's  son,  a  claim  admitted 
by  the  son,  and  therefore  enforceable.  Having  taken  a  bill  of  sale  for 
all  his  son's  property  he  did  not  want  his  title  under  the  bill  of  sale 
attacked  by  an  attachment  which  the  appellee  informed  him  he  was 
about  to  sue  out,  in  disregard  of  the  bill  of  sale,  which  appellee 
charged  to  be  fraudulent.  Thereupon  the  appellant  requested  the 
appellee  to  do  nothing,  assuring  him  he  should  have  his  money,  and  that 
he  was  worth  it.  This  was  done  in  such  a  way  and  in  such  language 
that  a  jury  might  reasonably  find  it  to  be  a  promise  to  pay.  Relying 
on  it  as  such,  appellee  desisted,  abandoned  his  attachment,  and  the 
appellant  was  not  disturbed  in  the  possession  of  the  property  acquired  by 
tne  bill  of  sale,  as,  without  the  request  and  promise,  he  would  have 
been  on  that  very  day.  The  appellee  did  all  he  was  requested  to  do, 
-^^  leaving  the  outstanding  liabihty  "  only  on  the  side  of  the  appellant, 
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if  the  jary  should  find  the  facts  as  the  evidence  warranted.  It  thus 
appears  to  exactly  fnltiU  all  the  requirements  of  the  law  of  "  a  consider- 
ation executed,"  as  already  stated.  Testing  the  plaintiffs  prayer  by  the 
law  as  we  find  it  laid  down,  we  think  the  criticisms  upon  it  are  not 
well  founded.  If  thejfactsit  enumerates  are  found  by  the  jury,  they  are 
toM  that  a  sufficient  consideration  existed  for  the  defendant's  promise 
if  they  find  from  the  evidence  that  he  did  promise. 

They  are  not  told  they  must  find  such  promises  from  the  facts,  but 
if  they  found  the  facts  stated  they  were  at  liberty  to  find  a  sufficient 
consideration  for  the  promise  or  agreement,  and  if  they  found  an 
agreement,  then  the  plaintiff  was  entitled  to  recover.  The  whole 
question  was  left  to  the  jury,  even  to  the  construction  of  the  language 
used,  and  whether  that  amounted  to  a  promise  and  was  intended  as 
such.  Being  a  contract  wholly  in  parol,  this  was  their  promise.  1 
Chit.  Cent.  103,  104.  The  objection  that  nothing  was  said 
in  the  prayer  about  forbearing  a  reasonable  time  was  unsubstantial, 
because  the  fact  they  were  told  to  find  was  entire  aba/ndonment  of  the 
attachment.  The  greater  certainly  includes  the  less.  If  the  declara- 
tion alleged  a  reasonable  time  as  that  which  was  to  be  accorded,  erUire 
ahandonmervt  of  the  suit  was,  at  least,  equal  to  reasonable  delay.  We 
can  find  no  ground  of  reversal  in  the  granting  of  this  instruction. 

The  fifth  prayer  of  the  defendant  was  properly  rejected.  By  it  the 
jury  were  to  be  instructed  in  making  up  their  verdict  "  not  to  regard  or 
take  into  their  consideration  the  testimony  of  William  Stewart,  as 
evidence  tending  to  prove  any  contract  on  the  part  of  the  defendant 
to  pay  the  debt  of  John  Bowen,  Jr.,  and  for  that  purpose  it  was 
wholly  insufficient  in  law."  This  prayer  was  grossly  calculated  to  mis- 
lead the  jury.  If  it  did  not  contain  all  that  was  nfecessary,  standing 
alone,  to  make  an  effective  contract  between  the  parties,  it  certainly 
did  tend  to  prove  that  the  defendant  had  promised  to  pay  the  plaintiff 
his  claim,  and  by  it  had  secured  a  stoppage  of  the  proceedings  which 
would  have  broken  the  son  up.  The  evidence  of  the  witness  Stewart 
has  heretofore  been  stated  and  we  will  not  repeat  it.  The  jury  would 
have  understood  the  prayer  as  excluding  that  evidence  altogether,  and 
in  fact  it  was  erroneous  in  saying  that  Stewart's  testimony  did  not 
tend  to  prove  a  contract.  It  certainly  tended  to  sustain  the  plaintiffs 
statement  on  oath ;  and  therefore  tended  to  sustain  a  contract,  and 
even  standing  alone  it  indicated  that  he  had  stopped  the  plaintiff  from 
proceeding  against  the  son  and  breaking  him  up  by  promising  to  pay 
nim,  though  it  may  not  have  been  altogether  sufficient  by  itself  to 
fully  establish  the  contract.  But  this  we  are  not  called  to  decide.  It 
was  certainly  corroborative.     The  prayer  was  misleading. 

Judgment  affirmed. 

Note.— See  1  Pare.  Cont.  (6tb  ed.),  440  ;  2  Cent.  L.  J.  317;  25  Alb.  L.  J.  16;  1 
Wait  Act.  &  Def.  96  ;  11  Moak  Eng.  Rep.  76,  92  ;  4  N.  Y.  C.  L.  (Lawy.  ed.)808,  note. 

Forbearance  to  contest  a  will  is  a  good  consideration  ;  and  a  note  given  after  tbe 
statutory  period  for  contesting  wills  is  ^ood,  if  in  pureuance  of  an  agreement  for 
settlement  made  witbin  snob  period.     H%ndert  v.  8(^neider,  4  Bradw.  ^. 

A  promise  to  guarantee  a  debt  already  due,  made  in  consideration  of  tbe  forbear- 
ance of  tlie  creditor  to  attacb  tbe  debtor's  goods,  is  void  wbere  tbere  was  no  valid 
ground  of  attacbment.  Smith  v.  Eagton,  54  Md.  188;  S.  C,  33  Am.  Rep.  855. 
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A  promise  by  a  creditor  to  forbear  the  institution  of  proceedings  in  bankruptcy 
against  his  debtor  is  not  a  sufficient  consideration  to  support  a  promise  by  a  third 
party  to  pay  the  debt,  if  in  fact  the  creditor  could  not  have  sustained  such  proceed- 
ings, though  he  believed  that  he  could  have  sustained  them,  and  though  the  third 
Earty  believed  that  forbearance  to  proceed  would  be  advantageous  and  beneficial  to 
imself.   Eeker  v.  McAllister,  54  Md.  362. 

An  agreement  by  a  creditor  to  stay  legal  proceedings  ag&inst  his  debtor  is  a  suffi- 
cient consideration  to  support  a  written  promise  by  a  thiM  person  to  pay  the  debt, 
and  it  is  not  necessary  that  the  creditor  should  discharge  the  debtor  or  relinquish 
his  securities  and  liens.    BrowneU  v.  Harsh,  29  Ohio  St.  631. — Ed. 


Friend -y.  Friend. 

November  20,  1885. 

Trespass  Quare  Clausum  —  Boundary  —  Construction. 

In  an  action  of  quare  claitsum  fregit  the  claims  of  the  parties  turned  exclu- 
sively upon  the  correct  location  of  the  division  line  between  the  lands  of  plain- 
tiffs and  defendant.  The  court  applied  the  rule  of  construction  that  in  respect 
to  location,  metes  and  bounds  in  the  description  of  the  premises  granted  control 
courses,  distances  and  quantities  when  there  is  any  inconsistency  between  them, 
and  affirmed  a  judgment  for  defendant. 

Appeal  from  the  circuit  court  for  Garrett  county. 

e/.  H%  Oardon  and  R.  H,  Gordon^  for  appellants.  T.  J.  Peddicord 
and  R.  T,  SemmeSy  for  appellee. 

Alvey,  Oh.  J.  This  is  an  action  of  trespass  quare  clausum  fregit^ 
brought  by  the  appellants  against  the  appellee.  The  claim  and  preten- 
sion of  the  respective  parties  made  the  case  turn  exclusively  upon  the 
correct  location  of  the  division  line  between  the  land  of  the  planitiflfson 
the  one  side  and  that  of  the  defendant  on  the  other.  A  warrant  of 
re-survey  was  executed,  and  the  result  was  the  return  into  court  of  a 
very  extensive  plat  of  diversified  locations,  some  made  by  actual  survey 
on  the  ground,  and  others  simply  by  protraction  on  the  plat  by  course 
and  distance  according  to  scale. 

The  loGus  in  quo  is  alleged  to  be  in  that  part  of  a  tract  of  land  called 
Kensington  embraced  within  the  lines  of  a  deed  from  Rebecca  Frantz 
and  others  to  Elijah  Friend,  dated  the  6th  of  October,  1866  ;  the  plain- 
tiffs claiming  under  Elijah  Friend,  the  grantee  (who  died  in  1869),  and 
by  virtue  of  the  deed  to  him.  That  tract  of  land  Kensington  was 
patented  in  1831,  and  was  a  re-survey  of  four  contiguous  military  lots 
ifo.  2970,  2972,  3138,  and  3139,  reducing  them  into  one  tract.  The 
military  lots  were  located  in  1787,  by  authority  of  the  legislature  of  the 
State;  and  lot  No.  3138  called  to  begin  at  the  end  of  seventy  perches 
on  the  sixteenth  line  of  a  tract  of  land  called  the  Blooming  Kose  (a 
tract  that  had  been  located  in  1774  though  not  patented  until  1793) 
and  to  run  south  eleven  degrees,  west  ninety-two  perches,  etc.,  and  lot 
No.  3139  called  to  begin  at  the  end  of  the  first  line  of  lot  No.  3138  and 
to  run  south  eleven  degrees,  west  one  hundred  and  fourteen  perches,  to 
a  bounded  chestnut  at  the  end  of  the  sixteenth  line  of  Blooming  Rose, 
then,  etc. 

The  patent  for  Kensington  called  to  begin  for  the  outlines  of  the 
tract  at  the  beginning  of  lot  No.  2970  and  reversing  the  given  line 
thereof,  and  running  with  the  given  line  of  lot  No.  3138  east,  two 
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hundred  perches,  then  with  the  first  line  of  the  last-mentioned  lot,  and 
with  the  first  line  of  lot  No.  3139,  south,  eleven  decrees  west,  two  hun- 
dred and  six  perches,  then  with  the  second  and  third  lines  of  the  last- 
mentioned  lot  west,  sixty-two  perches,  etc. 

The  deed  from  Rebecca  Frantz  and  others  to  Elijah  Friend,  being 
for  part  of  Kensington,  calls  to  begin  at  the  original  beginning  of  Ken- 
sington, being  a  stone  standing  at  the  beginning  of  lot  No.  2970,  and 
running  thence  with  the  given  lines  of  lots  2970  and  3138  reversed, 
east,  two  hundred  poles  to  a  bounded  hickory  tree,  standing  at  the  end 
of  seventy  poles,  on  the  sixteenth  line  of  Blooming  Rose,  then  with  a 

Kart  of  that  line  of  Blooming  Rose  south,  eleven  degrees,  west  one 
undred  and  twenty  and  eight-tenths  poles  to  a  stone  and  two  maple 
saplings,  then  north,  fifty-eight  degrees  west,  two  hundred  and  eleven 
and  one-tenth  poles  to  a  stone  standing  at  tiie  end  of  eleven  poles  on 
the  first  line  of  lot  No.  2970,  then  north,  eleven  poles  to  the  beginning, 
containing  seventy-nine  acres. 

As  will  be  observed,  this  deed  has  but  four  lines  to  inclose  the  area 
conveyed,  and  the  whole  controversy  hinges  upon  the  proper  location 
of  the  second  line  —  that  running  from  the  hickorv  tree  standing  at 
the  end  of  seventy  poles,  on  the  sixteenth  line  oi  Blooming  "Roee 
course  south,  eleven  aegrees  west,  distance,  one  hundred  and  twenty 
and  eight-tenths  perches,  to  a  stone  and  two  maple  saplings,  now  stumps. 
This  deed  is  of  recent  date,  for  a  small  piece  of  land  in  an  open  culti- 
vated county,  and  the  outlines  of  which  were  actually  survey^  by  and 
were  perfectly  familiar  to  living  men,  who  were  present  at  the  trial  as 
witnesses  to  identify  the  calls  of  the  deed.  In  such  case  one  would 
suppose  that  the  lines  of  the  deed  would  be  of  easy  and  inexpensive 
location ;  and  it  certainly  is  remarkable  that  it  should  have  been  deemed 
necessary  to  make  such  an  extensive  survey,  and'so  complicated  a  plat 
as  to  require  some  thirteen  large,  closely-pnnted  pages  oi  the  record  to 
contain  the  explanation  of  the  different  locations  made,  as  we  find 
returned  by  the  surveyor  under  the  instructions  of  the  parties.  That 
much  the  larger  portion  of  the  locations  made  were  wholly  immaterial 
and  unnecessary,  will  be  made  manifest  upon  the  application  to  the 
case  of  a  few  plain  and  well-settled  principles  of  location,  as  the  means 
of  best  effecting  the  intent  of  parties  to  deeds  or  grants  of  land. 

The  deed  from  Frantz  and  others  to  Friend  is  quite  free  from  ambi- 
guity ;  and  the  question  of  its  proper  construction,  and  the  consequent 
manner  of  its  proper  location,  is  exclusively  for  the  court.  And  it  is  a 
long  since  settled  principle  of  construction  in  respect  to  location,  that 
metes  and  bounds  in  the  description  of  the  premises  granted  control 
courses,  distances  and  quantities,  when  there  is  any  inconsistency  or 
conflict  between  them.  This  rule  of  construction  is  founded  upon  the 
principle  that  those  particulars  are  to  be  regarded  and  preferred  in 
which  error  is  least  likely  to  occur.  And,  therefore,  the  most  material 
and  certain  cialls  must  control  those  that  are  less  material  and  certain  in 
the  location  of  the  lines  of  description.  These  rules  of  construction 
are  well  illustrated  and  their  application  shown  in  the  cases  of  Thoma£ 
Lessee  v.  Godfrey,  3  G.  &  J.  143,  and  Wilson  v.  hdoes,  6  Gill,  121. 

In  this  case  there  is  no  dispute  in  regard  to  the  true  location  of  the 
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beginning  of  the  tract  called  Kensington,  and  consequently  no  dis- 
agreement as  to  the  location  on  the  plat  of  the  beginning  called  for  in 
<£e  deed  to  Friend,  under  which  the  plaintiffs  clatm ;  nor  is  there  any 
dispute  as  to  the  location  on  the  plat  of  the  hickory  tree  called  for  at 
the  end  of  the  first  line  of  the  deed;  the  point  of  beginning  being 
designated  on  the  plat  as  at  L,  and  that  of  the  hickory  tree  at  I.  Nor 
is  there  any  serious  question  made  as  to  the  identity  of  the  stone  and 
two  maple  saplings  (now  stumps),  called  at  the  end  of  the  second  line 
of  the  deed,  as  located  on  the  plat  at  I.  Both  parties  have  made  their 
location  with  reference  to  all  three  of  these  calls  as  located  and  thus 
designated  on  the  plat,  and  by  so  doing  have  conceded  the  correctness 
of  their  location.  Indeed,  the  unquestioned  evidence  would  seem  to 
leave  no  room  for  doubt  as  to  the  identification  of  these  calls,  and  their 
correct  location  at  the  points  designated  on  the  plat,  by  the  letters 
named  respectively.  But  the  mode  adopted  by  the  plaintiffs  of  locat- 
ing the  first  and  second  lines  of  the  deed  was  justified  by  no  principle. 
Instead  of  commencing  the  location  of  the  deed  at  the  place  of  begin- 
ning, a  known  and  conceded  point,  and  running  to  the  nickory  tree  at 
I,  dso  a  known  boundary,'  and  thence  to  the  stone  and  two  maple 
stumps  at  the  end  of  the  second  line,  they  commenced  their  survey  at 
A,  the  beginning  of  Blooming  Bose,  and  ran  the  first  fifteen  lines  of 
that  tract,  and  to  the  end  of  seventy  perches  on  the  sixteenth  line  thereof, 
terminating  at  black  E,  as  located  on  the  plat,  by  courses  and  distances 
simply  and  exclusively,  and  with  an  allowance  for  variation  of  the  i;iee- 
dle,  not  shown  by  any  legally  sufficient  evidence  to  be  correct. 

From  black  E  they  ran  by  reverse  coarse  the  first  line  of  the  deed  to 
L,  the  beginning ;  but  to  do  this  it  was  found  necessary  to  disregard 
the  hickory  at  1  as  a  binding  call,  and  to  elongate  the  first  line  of  the 
deed  twelve  perches  and  nine  links.  They  then  resumed  at  black 
E,  and  ran  the  distance  of  the  second  line  by  the  course  of  the  six- 
teenth line  of  Blooming  Hose,  as  located  by  them,  to  F,  and  from 
thence  interpolated  a  south-west  line  of  the  length  of  fifteen  and  three- 
tenths  perches  to'  the  stone  and  two  maple  stumps,  at  the  end  of  the  sec- 
ond line  of  the  deed.  And  in  support  of  this  theory  of  the  correct 
mode  of  locating  the  deed,  the  plaintiffs,  by  prayer,  procured  from  the 
court  an  instruction  (eighth  prayer)  that,  if  the  jury  should  find  that 
the  sixteenth  line  of  Blooming  Bose  was  correctly  located,  then  they 
might  interpolate  the  lines  from  the  hickory  at  I  to  black  E,  and  frona 
^  black  F  to  the  stone  and  maple  stumps  at  I,  although  such  lines  were 
not  mentioned  or  called  for  in  the  deed,  "  in  order  to  gratify  the  call 
of  said  deed  to  run  with  the  sixteenth  line  of  Blooming  Rose."  This 
instruction  was  clearly  erroneous ;  but  the  court  seems  to  have  corrected 
the  error  by  granting  the  fourth  prayer  of  the  defendant.  By  this  lat- 
ter instruction  the  jury  were  directed  that,  if  they  found  that  the 
hickory  tree  located  at  i  is  the  hickory  called  for  at  the  end  of  the  first 
line  of  the  deed,  and  that  the  stone  and  two  maple  saplings,  located  at 
black  I  on  the  plat,  are  the  same  called  for  at  the  end  of  the  second 
line  of  the  deed,  etc.,  with  further  directions  as  to  the  running  the  other 
line  thereof,  "  then  the^  mtcst  find  that  the  defendant  has  correctly 
located  said  deed  according  to  the  true  meaning  of  its  courses,  distances 


Digitized  by 


Google 


b46  Thk  Eastern  Eeporteb.  [Md. 

and  calls ; "  and  further,  after  enumerating  some  immaterial  facts,  the 
jiu7  were  instructed  that  the  plaintiflEs  were  not  entitled  to  recover, 
unless  they  should  find  that  the  acts  complained  of  as  trespasses  were 
committed  within  the  lines  of  the  said  deed.  The  defendant's  location 
of  the  second  line  of  the  deed  from  Frantz  to  Friend  was  bj  a  straight 
or  direct  line  from  the  hickory  at  I,  to  the  stone  and  two  maple  stumps 
al  I ;  and,  as  the  verdict  was  for  the  defendant,  we  must  suppose  that 
it  was  found  in  accordance  with  the  fourth  prayer  of  the  defendant,  as 
that  prayer  was  the  only  one  of  the  defendant's  prayers  that  was 
granted. 

It  is  objected  by  the  plaintiffs  that  this  fourth  prayer  of  the  defend- 
ant should  not  have  been  granted,  because  of  its  irreconcilable  con- 
flict with  the  construction  placed  upon  the  deed  as  to  the  manner  of 
its  location  contained  in  the  instruction  given  by  the  court  in  granting 
the  eighth  prayer  of  the  plaintiffs,  and  because  by  this  instruction  given 
at  the  instance  of  the  defendant  the  court  disregarded  the  call  in  the 
deed,  that  the  second  line  thereof  should  run  with  a  part  of  the  six- 
teenth line  of  Blooming  Rose,  south,  eleven  degrees,  west  one  hundred 
and  twenty  and  eight-tenths  poles  to  the  stone  an3  the  two  maples,  as 
that  sixtenth  line  of  Blooming  Rose  might  be  found  located  with  proper 
allowance  for  variation  of  the  magnetic  needle ;  the  plaintiffs  contend- 
ing that  the  call  to  run  to  and  with  that  line,  for  the  distance  men- 
tioned, is  imperative  and  binding.  But  in  this  contention  we  do  not 
agree  with  the  plaintiffs. 

The  inconsistency  between  the  two  prayers  granted  is  very  apparent, 
but  it  does  not  follow  that  there  was  error  committed  in  granting  the 
prayer  on  the  part  of  defendant.  It  was  a  question  of  the  proper  con- 
struction of  the  deed,  and  the  manner  of  its  location ;  and,  as  we  have 
already  stated,  the  settled  principle  is  that  metes  and  bounds  control 
courses  and  distances,  and  that  the  most  material  and  certain  caUs  con- 
trol those  less  material  and  certain.  The  hickory  tree  at  the  end  of  the 
first  line,  and  the  stone  and  maples  at  the  end  of  the  second,  are  both 
material  and  imperative  calls  in  the  location  of  the  deed,  and  must  con- 
trol the  survey,  if  they  can  be  ascertained;  and  the  reference  to  the 
sixteenth  line  of  Blooming  Rose  is  merely  directory.  If  all  the  mate- 
rial or  artificial  calls  of  Kensington,  or  of  the  deed  for  part  of  that  tract 
were  lost,  this  referential  or  secondary  call,  if  properly  located,  would 
remain  as  a  means  of  locating  the  junior  tract,  but  not  as  an  impera- 
tive and  binding  call,  so  long  as  the  more  certain  and  tangible  objects 
called  for  can  be  correctly  located.  The  defendant's  location,  thereiore, 
of  the  second  line  of  the  deed,  by  a  straight  course  from  the  hickory, 
at  the  eind  of  the  first  line,  to  the  stone  and  maple  stumps^  at  the  end 
of  the  second,  was  the  correct  location,  and  the  court  was  right  in  so 
instructing  the  jury. 

This  is  so  as  well  upon  principle  of  reason  as  upon  express  decisions. 
In  the  (»se  of  Thomas  v.  Godfrey,  3  G.  &  J.  143,  157,  it  was  declared 
by  the  court,  as  a  settled  principle,  that  while  it  was  the  peculiar 
province  of  the  jury  to  find  facts  and  to  ascertain  the  true  position  of 
the  objects  callea  for,  from  the  evidence  submitted  to  them,  it  was  the 
duty  of  the  court  to  determine  whether,  or  in  what  manner,  a  call  in  a 
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deed  or  patent  should  be  gratified.  Where,  continued  the  court,  "  a 
tract  of  land,  or  a  line  of  a  tract  of  land,  is  peremptorily  called  for  as 
the  governing  object,  it  controls  the  course  and  distance  ror  the  greater 
certainty.  Hut  where  such  a  line  is  referred  to  with  a  view  to  another 
object  peremptorily  called  for,  that  object  is  the  imperative  call  and 
not  the  line  referred  to  and  must  be  gratified,  whether  its  position  cor- 
responds with  the  line  referred  to  or  not.  As  where  there  is  a  call  to 
a  tree,  described  as  standing  in  or  at  the  end  of  a  specific  line  of  another 
tract  of  land,  then  the  reference  to  the  line  is  not  considered  as  a  per- 
emptory call,  controlling  the  call  to  the  tree ;  but  the  call  to  the  tree  is 
thQ  imperative  call  and  must  be  gratified,  if  it  can  be  established,  no 
matter  where  it  stands,  without  regard  to  the  line,  which  is  to  be  taken  as 
intended  only  as  a  desiffruUed  loci^  where  the  tree  waa  supposed  to  standi' 
In  that  case  the  expressions  of  the  calls  were  these  :  **  Beginning  at  a 
bound  hickory,  on  the  side  of  a  hill,  on  the  south  side  of  the  main  falls 
of  Patapsco  ;  respecting  to  the  West  Chews  Eesolution  Manor,  and 
running  with  the  said  manor  south,  fifty-three  degrees  west,  two  hun- 
dred perches  to  a  bound  hickory  ;  then  north-west  three  hundred  and 
forty  perches  to  a  bound  white  oak ;  then,"  etc.;  and  it  was  held  that 
the  first  line  of  the  patent  should  be  run  from  the  first  to  the  second 
bounded  hickory,  and  that  the  expression,  "  running  with  the  said 
manor,"  did  not  constitute  a  peremptory  call,  but  that  the  reference  was 
directory  only.     Other  cases  could  be  referred  to,  but  it  is  unnecessary. 

The  rejected  prayers  of  the  plaintiffs  become  quite  immaterial  in  the 
view  we  have  oi  the  case.  They  all  relate  to  the  location  of  the  lines 
of  Blooming  Rose  and,  as  we  have  shown,  the  location  of  the  lines  of 
the  deed  from  Rebecca  Frantz  and  others  to  Elijah  Friend,  does  not  at 
all  depend  upon  the  location  of  the  sixteenth  line  of  the  tract  of  land 
called  the  Blooming  Rose,  as  erroneously  assumed  by  the  plaintiffs 
in  all  their  prayers.  The  third  and  fifth  of  the^  prayers  are  correct 
enough  in  principle,  but  their  rejection  can  furnish  no  ground  for  the 
reversal  of  the  judgment.  Nor  could  the  confiict  in  the  prayers 
^nted  in  au^  way  nave  prejudiced  the  rights  of  the  plaintiffs.  The 
jury  were  plainly  instructed  that  if  they  found  that  any  of  the  acts  of 
trespass  complained  of  had  been  committed  within  the  lines  of  the 
deed  as  properly  located,  whether  such  location  was  made  by  plaintiffs 
or  defendant,  the  former  would  be  entitled  to  recover.  As  they  found 
for  the  defendant  and  according  to  his  location,  it  is  a  clear  deduction 
that  they  found  no  acts  of  trespass  of  which  the  plaintiffs  could  com- 
plain.    The  judgment  must  be  affirmed. 

Judgment  affirmed. 

BuoHANON  V.  Lloyd. 

November  20,  1885. 

Wnji — Lboact — Added  Legacy  —  Construction. 

By  the  sixth  clause  of  his  wiU,  testator  devised  and  beqaeathed  to  his  three 
sons,  Eklward,  James  M.  and  Daniel  Lloyd,  and  the  survivors  or  survivor  of 
them,  and  the  heirs,  etc.,  of  the  survivor,  for  and  durxTig  the  life  of  his  daugh- 
ter, Elizabeth  Tayloe  Winder,  "  and  no  longer,"  his  farm  in  Talbot  county,  called 
Knightly,  on  which  she  then  resided,  and  also  the  sum  of  $5,000,  in  special 
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trust  and  confidence  that  they  should  collect  and  receive  the  profits  and  interest 
thereof,  and  pay  the  same  over  to  her  for  her  sole  use  and  benefit,  during  her 
natural  life,  whose  receipts  in  writing  therefor  should  be  a  sufficient  discharge 
to  the  said  trustees,  her  coverture  notwitlistanding ;  and  from  and  after  Ker 
death,  he  devised  and  bequeathed  the  said  farm  and  money  before  given  in  trust 
for  the  benefit  of  iiis  said  daughter,  directlj,  and  not  in  trust,  to  her  child  or 
children,  if  any,  their  heirs,  etc,  equally  to  be  divided  between  them,  share  uid 
share  alike. 

By  a  codicil  to  his  will,  he  bequeathed  to  his  two  sons,  £>lward  and  James  M. 
Lloyd,  *'  in  special  trust,  agreeably  with  the  provisions  of  my  said  will,  the  sum  of 
$5,000  (in  addition  to  the  $5,000  devised  in  my  said  will) ;  also  all  the  servants 
or  slaves  and  other  articles  held  by  me  under  a  bill  of  sale  from  Edward  S. 
Winder,  and  all  servants  or  slaves  of  mine  which  may  be  in  the  service  or  pos- 
session of  said  Edward  S.  Winder,  or  living  on  the  fflnn  called  Ejiightly,  at  the 
time  of  my  death,  for  the  use  and  benefit  of  my  daughter,  Elizabeth  Tayloe 
Winder." 

In  an  action  brought  for  the  construction  of  the  will,  the  children  of  Mrs. 
Winder,  she  being  dead,  contended  that  the  $5,000  and  the  proceeds  of  the  sale 
of  the  slaves  mentioned  in  the  clause  of  the  codicil  just  quoted,  passed  to  them 
upon  the  death  of  their  mothei:  in  precisely  the  same  manner  as  did  the  property 
devised  and  bequeathed  to  them  by  the  will ;  while  on  the  part  of  the  appellee 
it  was  contended  that  the  additional  bequest  of  money  and  slaves  made  to  Mrs. 
Winder  by  the  codicil  was  for  her  life  only,  without  remainder  to  her  children, 
and  that  subject  to  the  bequest  for  the  life  of  Mrs.  Winder  such  property  passed 
to  the  three  sons  of  the  testator  under  the  residuary  clause  of  the  wUl. 

Held,  that  Mrs.  Winder  took  no  more  than  an  equitable  life  estate  in  the  legacy 
given  by  the  codicil,  and  at  her  death  the  property  passed  under  the  residuary 
clause. 

Appeal  from  the  circuit  conrt  for  Talbot  county  in  equity. 

John  N,  Steele  and  /.  Nemtt  Steele^  for  appellants.  Philip  Frat,^ 
Thomas  and  S.  TeacTde  WaUis^  for  appellee. 

Alvey,  C.  J.  In  this  case  the  only  question  presented  is  one  of  con- 
struction,  and  that  is  as  to  the  effect  of  a  certain  clause  in  the  codicil 
made  to  the  will  of  the  late  Governor,  Edward  Lloyd,  of  this  State. 

The  will  was  made  in  1829,  the  codicil  in  1834,  and  the  testator  died 
in  the  last-mentionfed  year,  leaving  seven  children,  three  sons  and  four 
daughters,  to  whom  he  devised  and  bequeathed,  after  making  provis- 
ion for  his  widow,  a  large  and  valuable  estate,  both  real  and  personal. 
To  the  sons  he  g^ve  their  portions  absolutely,  but  to  the  dkughters 
their  portion  he  gave  in  trust. 

By  the  sixth  clause  of  his  will,  the  testator  devised  and  bequeathed 
to  his  three  sons,  Edward,  James  M.  and  Daniel  Lloyd,  and  the  survi- 
vors or  survivor  of  them,  and  the  heirs,  etc.,  of  the  survivor,  for  and 
during  the  life  of  his  daughter,  Elizabeth  Tayloe  Winder,  "  and  no 
longer,"  his  farm  in  Talbot  county,  called  Knightly,  on  which  she  then 
resided,  and  also  the  sum  of  $5,000,  in  special  trust  and  confidence 
that  they  should  collect  and  receive  the  protits  and  interest  thereof,  and 

{)ay  the  same  over  to  her  for  her  sole  use  and  benefit,  during  her  natural 
ife,  whose  receipts  in  writing  therefor  should  be  a  suflScient  discharge 
to  the  said  trustees,  her  coverture  notwithstanding ;  and  from  and  aftsr 
her  deaths  he  devised  and  bequeathed  the  said  farm  and  money  before 
given  in  trust  for  the  benefit  of  his  said  daughter,  directly,  ana  not  in 
trust,  to  her  child  or  children,  if  any,  their  heirs,  etc.,  equally  to  be 
divided  between  them,  share  and  share  alike. 

The  provisions  made  by  the  testator  in  his  will  for  his  other  daugh- 
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ters  were,  on  exactly  similar  trusts  as  that  in  behalf  of  Mrs.  Winder, 
being  for  their  respective  lives  only,  with  limitations  over  directly  to 
their  children.  And  after  various  bequests  of  his  personal  estate  the 
testator,  by  a  residuary  clause  in  his  will,  bequeathed  all  the  residue 
of  his  personal  estate  to  his  three  sons,  equally  to  be  divided  between 
them,  share  and  share  alike. 

By  the  codicil  the  testator,  after  ratifying  and  confirming  the  pre- 
vious will  in  all  its  parts  except  so  far  as  the  same  should  be  revoked 
or  altered  by  the  codicil  in  making  various  alterations  of,  and  additions 
to  the  devises  and  befjuests  in  the  will  contained,  bequeathed  to  his 
two  sons,  Edward  and  James  M.  Lloyd,  "  in  special  trust,  agreeably 
with  the  provisions  of  my  said  loUly  the  sum  of  $5,000  (in  addition  to 
the  $5,000  devised  in  my  said  will) ;  also  all  the  servants  or  slaves  and 
other  articles  held  by  me  under  a  bill  of  sale  from  Edward  S.  Winder, 
and  all  servants  or  slaves  of  mine  which  may  be  in  the  service  or 
possession  of  said  Edward  S.  Winder,  or  living  on  the  farm  called 
Knightly,  at  the  time  of  my  death,  for  the  use  and  benefit  of  my 
daughter,  Elizabeth  Tayloe  Winder." 

mrs.  Winder  is  dead,  and  the  appellants  in  this  case  are  her  chil- 
dren, and  their  contention  is  that  the  $5,000  and  the  proceeds  of  the 
sale  of  the  slaves  mentioned  in  the  clause  of  the  codicil  just  quoted 
passed  to  them  upon  the  death  of  their  mother  in  precisely  the  same 
manner  as  did  the  property  devised  and  bequeathed  to  them  by  the 
will ;  while  on  the  part  of  the  appellee  it  is  contended  that  the  addi- 
tional bequest  of  money  and  slaves  made  to  Mrs.  Winder  by  the  codi- 
cil was  for  her  life  only,  without  remainder  to  her  children,  and  that 
subject  Jo  the  bequest  for  the  life  of  Mrs.  Winder  such  property 
passed  to  the  three  sons  of  the  testator  under  the  residuary  clause  of 
the  will.  Which  of  these  contentions  is  correct  is  the  only  question 
presented  on  this  appeal. 

The  terms  of  the  will  and  its  various  provisions  are  plain  and 
explicit  enough;  but  the  codicil  was  not  so  skillfully  drawn,  and  is 
greatly  wanting  in  clear  and  unambiguous  terms  to  express  with  cl^r- 
ness  and  precision  the  real  meaning  of  the  testator.  By  the  will  the 
devise  of  the  realty  and  bequest  of  the  money  to  the  trustees  were  for 
the  life  of  Mrs.  Winder,  and  no  longer,  with  power  to  collect  the 
profits  and  interest,  and  to  pay  the  same  over  to  her  during  her  life. 
From  and  after  her  death  the  property,  both  real  and  money,  was 
devised  and  bequeathed  directly  and  absolutely  to  the  children,  without 
the  intervention  of  trustees ;  the  children  taking  the  legal  estate,  and 
not,  as  in  the  case  of  the  mother,  a  mere  equitable  estate  in  the  prop- 
erty devised  and  bequeathed.  From  the  death  of  the  mother  the  trust, 
in  respect  to  this  particular  property,  terminated,  except  as  to  the  result- 
ing liability  on  tne  part  oi  the  trustees  to  account;  and  from  that 
moment  the  children  became  entitled  to  receive  thfe  property  as  legal 
owners  under  the  will.  But  by  the  codicil  the  property  intended  as  an 
additional  gift  to  Mrs.  Winder  was  bequeathed,  not  jointly  to  the  three 
sons  as  trustees,  but  to  two  of  them  only,  "  in  special  trust,  agreeably 
with  the  provisions  of  my  said  will,"  that  is  to  say,  upon  the  same  trust 
as  that  specified  in  the  will,  namely,  to  hold  for  the  life  of  Mrs.  Winder, 
Vol.  n.— 107 
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and  no  longer,  and  to  collect  and  to  pay  over  to  her  the  income  and 
profits  daring  her  life.  No  reference  whatever  is  made  to  the  children 
of  Mrs.  Winder  in  this  bequest,  nor  is  there  any  express  limitation  over 
of  the  property  bequeathed  by  the  codicil  after  the  death  of  Mrs. 
Winder;  and  the  question  is,  whether,  upon  the  will  and  codicil 
together,  there  is  any  such  manifest  intention,  by  implication  or  other- 
wise, that  the  property  thus  bequeathed  bv  the  codicil  for  the  life  of 
Mrs.  Winder  snould  go  to  her  children  at  her  death,  as  in  the  preced- 
ing devise  by  the  will,  and  thus  withdraw  the  property  from  the  opera- 
tion of  the  residuary  clause  of  the  will.  Of  coirse,  it  is  very  clear  that 
if  there  be  no  such  limitation  over  in  favor  of  the  children,  tlie  prop- 
erty passed  under  the  residuary  clause  ;  for  it  is  too  obvious  to  admit 
of  serious  question  that  Mrs.  Winder  did  not  take  more  than  an  equita- 
ble life  estate  in  the  property  given  her  by  this  particular  clause  of  the 
codicil. 

It  is  certainly  a  well-settled  principle  that  the  will  and  codicil  are  to 
be  construed  together  as  one  mstrument,  and  are  to  be  reconciled,  as 
far  as  practicable.  But  what  is  plainly  given  by  the  will  is  not  to  be 
revoked  or  withdrawn  by  doubtful  or  ambiguous  expressions  employed 
in  the  codicil.  Here  the  effort  is  by  construction,  and  in  total  absence 
of  plain  words  expressive  of  any  such  intention  to  give  an  effect  and 
operation  to  a  clause  in  the  codicil  whereby  the  residuary  clause  of  the 
will  must  be  curtailed  of  the  subject-matter  of  its  operation.  As  said 
by  Sir  William  Grant  in  Holder  v.  HoweUy  8  Ves.  97,  when  consid- 
ering a  question  somewhat  of  an  analogous  character  to  the  present,  we 
may  have  a  very  strong  conjecture  as  to  the  objects  and  purposes  of 
the  testator  in  making  the  bequest  in  Question,  and  as  to  what  he 
may  have  supposed  to  be  its  effect  ana  operation ;  but  the  ques- 
tion is,  whether  upon  that  conjecture  we  can  supply  the  supposed 
omission  in  this  case,  the  limitation  over  to  the  children  of  Mrs. 
Winder,  such  as  we  find  in  the  devise  contained  in  the  will  ?  We 
have  carefully  considered  the  various  provisions  of  both  will  and  codicil, 
so^  far  as  they  could  in  any  way  bear  upon  the  construction  of  the 
clause  of  the  codicil  in  question,  and  we  are  constrained  to  say,  as  was 
said  by  the  learned  juoge  in  the  case  just  referred  to,  that  whatever 
conjecture  we  may  have,  there  are  no  materials  in  the  codicil,  or  in  the 
will  and  codicil  together,  from  which  we  can  supplv  the  supposed  omis- 
sion of  a  limitation  over  to  the  children  of  Mrs.  Winder.  The  terms, 
"agreeably  with  the  provisions  of  hiy  said  will,"  following  the  words, 
"  in  special  trust,"  have  reference  exclusively  to  the  trust  and  the  man- 
ner 01  its  execution  by  the  trustees,  as  declared  and  prescribed  in  the 
clause  of  the  will,  and  not  to  any  separate  bequest  over  of  the  legal 
estate.  Without  this  reference  to  the  will,  neither  the  duration  nor  the 
terms  of  the  trust  would  haVe  been  declared  by  the  clause  in  the  codicil, 
and  it  might  in  sifch  state  of  c«se  have  been  plausibly  contended  that 
Mrs.  Winder  would  take  under  that  clause  the  entire  equitable  estate  in 
the  money  and  slaves  bequeathed,  and  not  a  mere  life  estate.  That, 
however,  was  not  what  the  testator  intended  by  the  clause  of  the 
codicil.  It  is  quite  true,  as  a  general  principle  of  construction,  that 
added  legacies  are  subject  to  the  same  conditions  and  restrictions*  as  the 
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legacies  to  which  they  are  added ;  but  that  general  principle  can  have 
no  application  to  this  case  in  support  of  the  contention  that  the  additional 
bequest  in  the  codicil  should  be  taken  with  the  same  limitation  over  to 
the  children  as  that  expressed  in  the  clause  of  the  will  referred  to.  In 
tUe  case  of  Mann  v.  Fuller^  Kay,  624,  626,  it  was  said  by  Vice-Chan- 
cellor  Wood,  adopting  a  principle  of  construction  enunciated  by  Lord 
Justice  TuBNER,  in  the  case  of  More^  Trusty  10  Hare,  171,  that  the 
cases  upon  this  subject  have  not  gone  further  than  this  :  ''  That  where 
the  subject  of  the  first  gift  is  given  absolutely  to  the  party,  or  is  made 
defeasiole,  the  second  or  additional  gift  has  been  held  to  be  given  upon 
rimilar  terms ;  for  example,  if  the  former  gift  were  absolute  and  free  from 
legacy  duty,  the  additional  eift  has  been  held  to  have  all  the  same  inci- 
dents ;  so,  if  the  former  gift  is  to  be  lost  on  a  certain  event,  the  addi- 
tional gift  is  to  be  defeated  on  the  same  condition.  "  But  in  no  case," 
says  the  vice-chancellor,  "  has  it  been  held  that  the  latter  gift  is  to  go  to 
the  parties  entitled  under  the  subsequent  limitations  of  the  former  gift." 
Ana  so  appears  to  be  the  whole  current  of  decisions  upon  the  subject 
of  the  construction  of  additional  bequests,  whether  such  additional 
bequests  be  given  by  will  or  codicil,  in  the  absence  of  express  limita- 
tion over.  We  must,  therefore,  affirm  the  order  appealed  from  and 
remand  tfie  cause. 

Order  affirmed  and  cause  remanded. 


Love  v.  Dilley. 
November  20,  1885. 

Adhikistrator— Bill  in  Equftt  to  Account  —  Action  on  Bond—  Dbmtjrreb. 

After  a  bill  in  equity  has  been  filed  against  an  administrator,  praying  that  he 
account  for  all  moneys  and  other  property  received  by  him  as  such  administra- 
tor, an  action  at  law  upon  his  bond  will  not  lie  until  the  equity  case  is  finiJly 
decided  and  he  fails  to  pay  over  the  money  as  the  equity  court  shall  decide. 

Plaintiff  and  her  husband  had  filed  a  bill  in  equity,  in  June,  1880.  The 
declaration  in  this  suit  was  filed  in  August,  1884.  The  court  sustained  a  general 
demurrer  thereto.  Held,  that  under  nie  first  and  second  breaches,  a  recovery 
for  nominal  damages  could  not  be  had,  for  the  reason  that  in  neither  of  them 
was  there  any  averment  that  there  had  been  a  default  by  the  administrator  in  not 
settling  his  accounts  in  the  orphans'  court  according  to  the  strict  requirements  of 
the  testamentaiy  law  before  the  bill  in  equity  was  filed,  and  that  tne  judgment 
on  the  demurrer  should  be  affirmed. 

J.  H,  Gordon^  for  appellant.     R.  T.  Semmes^  for  appellees. 

Miller,  J.  This  suit  was  brouj^ht  on  the  2d  of  June,  1884,  by  a 
distributee  of  Joseph  Dilley,  deceased,  upon  the  bond  of  Barney  Dilley, 
as  adaiinistrator  of  that  estate.  The  declaration  was  filed  on  the  22d 
of  August,  18^4,  and  assigns  four  bi^iSwhes.  To  this  declaration  there 
was  a  general  demurrer,  which  the  court  below  sustained,  and  hence  this 
appeal  by  the  plaintiff  in  the  action. 

The  bond  bears  date  the  29th  of  March,  1879,  and  it  also  appears 
from  the  third  breach  assigned,  that  the  plaintiff  and  her  husband,  on 
or  about  the  15th  of  June,  1880,  filed  a  bill  in  equity  in  the  circuit  court 
for  Allegany  county,  against  the  administrator  and  others,  and  thereby 
prayed  that  said  Barney  should  be  required  to  acanmt  for  all  the  money 
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and  other  property  received  by  him  as  snch  administrator,  and  that 
such  proceedings  were  had  upon  that  bill,  that  the  equity  court  decided 
and  decreed  that  it  would  assume  jurisdiction  over  the  settlement  of 
said  personal  estate,  and  refer  the  proceedings  therein  to  the  auditor.of 
that  court  to  state  an  account  between  the  said  Barney  as  administra- 
tor and  the  said  personal  estate.  After  the  equity  court  had  thus  assumed 
jurisdiction  it  became  the  duty  of  the  administrator  to  account  in  that 
court  and  in  no  other  tribunal.  If  he  has  bo  accounted  he  has  dis- 
charged his  duty  in  that  respect  "according  to  law,"  and  the  only  obli- 
gation resting  upon  him  is  to  pay  the  amount  which  that  court  has 
ascertained  and  aetermmed  he  is  liable  for,  to  the  several  parties  who 
are  by  the  decision  of  that  court  entitled  to  receive  it.  Not  only,  how- 
ever, does  the  declaration  fail  to  aver  that  this  amount  has  been  finally 
determined  by  the  equity  court,  but  the  records  of  this  court  in  that  case 
show  that  this  matter  is  still  unsettled,  and  that  the  question  as  to  the 
amount  for  which  the  administrator  is  liable  to  the  several  distributees 
is  still  undetermined.  Upon  this  state  of  facts  it  is  obvious  that  do 
substantial  recovery  can  at  present  be  had  in  an  action  at  law  on  this 
bond.  When  the  equity  case  is  finally  decided  and  the  amount  of 
liability  thereby  ascertained,  an  action  on  the  bond  will  undoubtedly  lie 
if  the  administrator  shall  fail  to  pay  over  the  same  as  the  equity  court 
shall  direct.  In  that  event  the  obligation  of  the  sureties  can  easily  be 
enforced  in  an  action  at  law  and  a  substantial  recovery  had  against 
them. 

All  this  was  conceded  in  ar^ment  by  counsel  on  both  sides,  but 
counsel  for  the  appellant  while  abandoning  the  third  and  fourth 
breaches,  insists  that  the  first  and  second  are  good,  and  that  under  them 
a  recovery  for  nominal  damages  can  bo  now  had,  and  he^nsists  upon  a 
reversal  of  the  judgment  sustaining  the  demurrer.     His  avowed  pur- 

Eose  in  asking  for  this  reversal  is  that  when  the  equity  case  is  decided 
e  may  proceed  in  the  action  at  law  by  amending  nis  declaration  so  as 
to  assign  new  breaches  to  meet  the  decision  in  the  equity  case.  In  other 
words  all  that  he  seeks  to  accomplish  is  to  keep  this  suit  on  the  bond 
alive  until  the  equity  case  shall  be  settled,  so  that  the  plaintiff  may  not 
then  be  put  to  the  trouble  and  delay  of  commencing  a  new  action.  But 
it  is  plain  that  the  first  and  second  breaches  are  good  only  in  case  there 
was  a  default  by  the  administrator  in  not  setthng  his  accounts  in  the 
orphan's  court  according  to  the  strict  requirements  of  the  testamentary 
law  before  the  bill  in  equity  was  filed  ;  and  in  view  of  wTiat  is  averred 
in  the  third  and  admitted  in  the  fourth,  we  are  of  opinion  it  should 
have  been  distinctly  and  explicitly  averred  both  in  the  first  and  second 
breaches  that  such  default  occurred  before  that  time.  Neither  of  them 
contains  any  such  averment.  The  plaintiff  herself  instituted  the  equity 
case,  and  was  perfectly  acquainted  ydth  all  the  proceedings  therein,  and 
if  when  she  brought  this  action  at  law,  she  intended  to  rely  upon  these 
breaches  as  the  basis  of  a  nominal  recovery  (and  she  can  only  rely  on 
them  for  that  purpose)  it  was  incumbent  upon  her  to  deal  fairly  with 
the  court  and  maKe  the  averments  necessary  to  sustain  them.  As  we 
have  said,  she  avers  in  the  third  breach  that  she  filed  her  bill  on  the  15th 
of  June,  1880,  only  about  fifteen  months  after  the  bond  was  executed. 
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and  in  the  fourth  breach,  as  we  have  read  it,  she  admits  that  the 
administrator  had  during  that  time  settled  three  accoants  in  the  orphans' 
court.  In  decidinff  a  question  like  the  one  now  before  us  presented 
as  it  is  under  peculiar  circumstances,  and  relied  on  for  a  peculiar  pur- 
pose, the  court  is  justified  in  looking  at  the  whole  declaration  and  every 
averment  and  admission  contained  in  any  part  of  it,  and  is  not  bound 
to  consider  each  breach  by  itself.  Taking  this  view  of  the  case  we  are 
clearly  of  opinion  that  the  first  and  second  breaches  cannot  be  sustained 
for  the  purpose  for  which  they  are  relied  on,  and  that  no  requirement 
of  substantial  -justice  demands  a  reversal  of  this  judgment,  and  we 
accordingly  afiirm  it. 
Judgment  affirmed. 


Isaac  v.  Emory. 

November  20, 1885. 

Trust  —  To  Individuals  for  Church  Purposes — Socebtt  nbver  Incorporated. 

A  trost  cannot  be  apheld  unless  it  be  of  such  a  nature  that  the  c^stuis  que  trust 
are  defined  and  capable  of  enforcing  its  execution. 

A  deed  of  the  lot  in  question  was  conveyed  to  five  named  individuals  "  to  have 
and  to  hold  the  same  unto  the  said  grantees "  in  trust  that  the  said  premises 
shall  be  used,  kept,  maintained  and  disposed  of,  as  a  place  of  divine  worship  for 
the  "use  of  the  ministry  and  membership  of  the  Methodist  Episcopal  church  in 
the  United  States  of  America,  subject  to  the  discipline,  usage  and  ministerial 
appointments  of  said  church  as  from  time  to  time  authorized  and  declared  by  the 
general  conference  of  said  church,  and  the  annual  conference  in  whose  bounds 
said  premises  are  situated."  No  society  was  ever  in  fact  duly  incorporated.  A 
decree  was  made  providing  for  the  sale  of  the  lot  with  the  improvements  thereon 
in  order  to  pay  certain  claims  of  complainant  and  others  which  had  been  ad-  . 
judged  equitable  liens  thereon.  The  appellants  were  allowed  to  intervene  with 
leave  to  answer,  and  claimed  to  be  the  legal  owners  of  the  property  as  trustees. 

Held,  that  the  cestuis  qtie  trust,  if  any,  were  not  the  appellants  but  the  '*  min- 
istry and  membership"  of,  etc.,  as  described  in  the  deed  ;  that  the  designation 
of  the  beneficiaries  was  too  vague  and  indefinite,  and  that  the  trust  must  tail.'*^ 

Appeal  from  the  circuit  court  for  Baltimore  county,  in  equity. 

S.  Parker  Bosley  and  OrviUe  Horwitz^  for  appellants.  William  S* 
Bryan^  Jr.^  and  Arthur  W.  Macken^  for  appellees. 

MiLLKE  J.  The  motion  to  dismiss  this  appeal  must  prevail.  The 
decree  appealed  from  provides  for  the  sale  of  the  lot  of  ground  in 
controversy  with  the  improvements  upon  it,  consisting  of  a  church 
building,  in  order  to  pay  certain  claims  of  the  complainant  and  others, 
which  me  court  below  held  to  be  an  equitable  lien  thereon.  The  appel- 
lants, seven  in  number,  calling  themselves  the  "  Trustees  of  the  f  ow- 
sontown  Station  of  the  Methodist  Episcopal  Church,"  were  not  made 
parties  to  the  bill,  but  came  in  by  petition,  after  the  testimony  had  been 
taken,  but  before  the  case  was  heard,  praying  to  be  made  parties  defend- 
ants, with  leave  to  answer  the  bill,  and  this  prayer  was  granted  by  the 
court  upon  certain  conditions  expressed  in  its  order  making  them  defend- 
ants.    In  their  petition  and  answer  the  appellants  claim  that,  as  trustees 

*  For  recent  cases  see  Bti/m,  v.  Caldwell,  23  W.  Va.  187 ;  S.  C,  48  Am.  Rep.  376 , 
Stontstreei  v.  Boyle,  75  Va.  376  ;  8.  C,  40  Am.  Rep.  731 ;  Q;ainn  v.  Skidds,  63  Iowa, 
139  ;  S.  C,  49  Am.  Rep.  141 ;  Bamum  v.  Mayor,  etc.,  63  Md.  275 ;  S.  C,  60  Am. 
Bep.  219  ;  Oumble  v.  Ffiuger,  62  How.  Pr.  118.—  Ed. 
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as  aforesaid,  they  are  the  holders  of  the  legal  title  and  the  real  owners 
of  the  property  in  dispute,  and  the  appeal  is  taken  by  them  as  such 
trustees.  It  appears  from  the  record  that  Mary  Ann  Shealey,  the  then 
owner  of  the  lot  in  question,  for  the  consideration  of  $1,000,  conveyed 
the  same  by  deed  dated  the  24th  of  February,  1870,  to  live  named 
individuals  '^  to  have  and  to  hold  the  same  unto  the  said  grantees  "  in 
trust  that  the  said  premises  shall  be  used,  kept,  maintained  and  disposed 
of,  as  a  place  of  divine  worship  for  the  use  of  the  ministry  and  mem- 
bership of  the  Methodist  Episcopal  Church  in  the  United  States  of 
America,  subject  to  the  discipline,  usage  and  ministerial  appointments 
of  said  church  as  from  time  to  time  authorized  and  declared  by  the 
general  conference  of  said  church,  and  the  annual  conference  in  whose 
bounds  said  premises  are  situated."  On  the  14th  of  October,  1870,  an 
attempt  was  made  to  incorporate  a  religious  society,  under  the  general 
law  upon  that  subject,  by  tlie  corporate  name  of  "The  Trustees  of 
Towsontown  Station  of  the  Methodist  Episcopal  Church,''  and  on  the 
same  day  the  grantees  in  the  deed  of  the  24th  of  February,  1870,  con- 
veyed the  property  in  fee  to  this  corporation  by  its  corporate  name. 
But  the  validity  of  this  attempted  incorporation  came  before  this  court 
in  Boyc^a  case,  49  Md.  359,  and  it  was  there  held  to  be  inoperative  because 
essential  requirements  of  the  corporation  law  had  not  been  complied  with. 
The  result  was  that  no  title  passed  to  this  pretended  corporation  by  the 
deed  of  the  14th  of  October,  1870,  and  this,  the  appellants  concede. 
They  indeed  admit  and  aver  in  their  answer  that  there  was  no  "  good  or 
effective  grant"  of  the  property  to  this  corporation,  but  they  insist 
that  the  property 't  had  in  fact  vested  in  the  Methodist  Epucapd 
Church  oj  Tow8ontoion  Station  under  "  the  original  deed  of  the  24th 
of  February,  1870,  and  that  they  now  represent  that  church  '^  as  the 
dvhf  elected  trustees  to  succeed  those  named  in  that  deed^'^  and  it  is 
upon  this  ground  alone,  that  they  claim  the  right  to  intervene  in  this 
case  and  appeal  from  the  decree. 

But  we  are  unable  to  give  to  that  deed  any  such  construction  or 
effect  as  will  support  this  claim.  It  is  not  pretended  that  the  grantees 
in  that  deed  were  the  trustees  of  any  incorporated  religious  society. 
The  grant  is  to  them  as  individuals,  and  habendum  is  in  the  same  terms, 
and  not  in  either  case  to  them  and  their  successors  in  office  to  be 
appointed  by  any  religious  society  then  or  thereafter  to  be  incorporated. 
There  are  no  words  to  be  found  in  these  parts  of  the  deed  which  can 
have  the  effect  to  pass  the  title  to  such  successors.  Nor  is  there  any 
thing  in  the  trust  clause  which  can  possibly  have  that  effect.  The 
appellants  are  not  named  in  it  as  cestuzs  qtie  trust,  nor  is  it  the  effect  of 
that  clause  to  make  them  such.  The  purpose  of  that  clause  was  to 
prevent  the  property  from  being  used  for  secular  purposes,  or  by  any 
other  Christian  sect  or  denomination  than  the  one  described  by  general 
terms  therein.  The  cestuis  qice  t7*ust  or  beneficiaries,  if  any,  are  not  the 
appellants  but  the  ^^  ministry  and  mernbership  "  of  the  Methodist  Episco- 
pal Church  in  the  United  States  who  are  or  shall  be  **  subject  to  the 
discipline,  usage,  and  ministerial  appointments"  of  the  church  or  vol- 
untary ecclesiastical  organization,  as  such  discipline,  usage  and  appoint- 
ments may  from  time  to  time  be  authorized  and  declared  by  the  general 
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conference  of  that  church  and  by  the  annual  conference  in  whose 
bounds  the  property  is  situated.  But  this  designation  of  beneficiaries 
is  too  vague  and  indefinite  to  be  sustained  by  the  courts.  According 
to  the  uniform  course  of  decisions  in  this  State  a  trust  cannot  be 
uplield  unless  it  be  of  such  a  nature  that  the  cestuis  que  trust  are 
aejined  and  capable  of  enforcing  its  execution  by  proceedings  in  a 
court  of  chancery.  Church  Extension  of  M,  E.  Church  v.  Smithy  56 
Md.  397.  It  is  not  necessary  to  cite  the  numerous  cases  in  which  this 
doctrine  has  been  applied,  for  we  hold  it  to  be  quite  clear  that  when 
applied  in  this  case,  the  trust  contained  in  this  deed  must  fail. 

It  was  no  doubt  the  purpose  of  the  parties  who  engaged  in  the  com- 
mendable work  of  purchasing  this  lot  and  erecting  a  church  thereon 
to  have  the  title  thereto  held  by  these  grantees  temporarily  until  a 
corporation  could  be  formed  under  the  law,  capable  of  legally  taking 
ana  holding  the  property,  and  that  then  these  granteefe  should  convey 
the  same  to  such  corporation.  As  we  have  shown,  this  was  attempted, 
but  the  attempt  unfortunately  failed,  and  we  are  constrained  to  hold 
that  under  the  original  deed  to  these  grantees  the  appellants  have  no 
such  interest,  legal  or  equitable,  in  the  property  as  would  entitle  them 
to  intervene  in  this  litigation,  and  appeal  irom  the  decree  which  the 
court  below  has  passed. 

Appeal  dismissed. 

ZiMHEB  V.  MiLLEB. 
November  20, 1885. 
Appeal — Rehearing  —  Discretion  op  Court. 

An  order  dismissing  a  petition  for  a  rehearing  is  not  appealable  to  this  conrt. 
Fraudulent  Conveyance  —  Fraudulent  Intent  Must  be  Shown. 

In  an  action  to  set  aside  a  deed  of  real  estate  made  with  intent  to  delay,  hinder 
or  defraud  creditors  a  fraudulent  intent  must  be  proven. 
Fraud  —  How  Proved — Onus  on  Parties  to  Deed. 

Fraud,  like  any  other  fact,  may  be  proved  by  circumstances,  and  when  the  cir- 
cumstances are  of  such  a  character  as  to  lead  to  the  inference  that  there  has  been 
a  fraudulent  intent  the  onus  of  disproving  fraud  rests  on  the  parties  to  the  trans- 
action. 

Defendant  Zimmer  and  wife,  together  with  one  Hartaug,  executed  a 
joint  and  several  bill  for  the  payment  of  the  sura  claimed  by  plaintiff. 
While  the  indebtednesss  till  existed,  and  after  plaintiflF  had  made  appli- 
cation for  the  payment  of  the  money  due  him,  he  was  told  by  Zimmer's 
wife  that  she  intended  to  convey  the  property  in  question  to  her  son, 
and  she  in  fact  did  so.  Heldj  that  in  the  absence  of  proof  of  the  pay- 
ment of  a  sufficient  consideration,  there  was  no  error  in  the  court  set- 
ting the  deed  aside  as  fraudulent. 

Appeal  from  the  circuit  court  for  Allegany  county,  in  equity. 

J^  H.  Gordon^  for  appellants.      William  J,  Read^  for  appellee. 

Tellott,  J.  The  appellee,  a  creditor  of  Wilhelmina  and  John 
Zimmer,  instituted  a  suit  in  the  circuit  court  for  Allegany  county,  sitting 
in  equity,  for  the  purpose  of  obtaining  a  decree  to  annul  and  set  aside 
a  deed  of  conveyance  of  certain  real  estate  made  by  them  to  Edward 
H.  Hartury,  an  infant  son  of  the  said  Wilhelmina  by  a  former  hus- 
band.    The  bill  of  complaint  alleges  that  when  said  deed  was  executed 
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the  grantors  were  largely  indebted  to  the  plaintiff ;  that  they  had  no 
other  property  from  which  a  fund  might  be  derived  for  the  liquidation 
of  their  indebtedness ;  and  that  the  conveyance  of  said  real  ^tate  was 
fraudulently  made  for  a  simulated  and  pretended  consideration,  and 
with  an  intent  to  hinder,  delay  and  defraud  the  plaintiff  and  other 
creditors  in  their  efforts  to  accomplish  the  collection  of  their  claims. 

The  plaintiff's  evidence  discloses  the  following  facts  which  appear 
upon  the  record  without  contradiction,  as  antecedently  to  the  passage 
of  the  decree  the  defendants  adduced  no  proof,  but  simply  relied  upon 
the  negation  presented  by  their  answer,  which  is  not  supported  by  the 
verification  ot  an  affidavit.  Wilhelmina  and  John  Zimmer,  together 
with  one  Christian  flartury,  now  deceased,  executed  a  joint  and  several 
single  bill  for  the  payment  of  the  sum  of  money  claimed  by  the 
appellee.  This  indebtedness  existed  when  the  deed  was  executed,  and 
has  never  been  liquidated.  When  the  real  estate  was  thus  conveyed, 
neither  of  the  grantors  owned  any  other  property.  After  the  con- 
veyanc3  they  stUl  continued  in  possession,  and  do  not  now  own  any 
other  property.  Anterior  to  the  institution  of  these  proceedings  in 
equity  the  other  obligor  died  insolvent,  and  after  the  inception  of  this 
suit  an  action  at  law  was  commenced  against  the  surviving  obligors, 
and  has  resulted  in  the  rendition  of  a  judgment  against  the  said  Wil- 
helmina and  her  husband. 

It  is  further  revealed  by  the  e\ndence  in  the  record,  that  antecedently 
to  the  execution  of  the  deed,  the  plaintiff  made  application  for  the 
payment  of  the  money  due  him,  and  was  then  told  by  Wilhelmina 
Zimmer  that  she  intended  to  make  a  conveyance  to  her  son  Edward 
of  the  property  now  in  controversy.  This  purpose  was  carried  into 
effect  by  the  deed  executed  on  the  20th  day  of  Deceml>er,  1881,  but 
which  was  not  recorded  until  the  11th  day  of  August,  1882. 

Upon  the  presentation  of  these  facts  the  learned  judge  in  the  circuit 
court  passed  a  decree  setting  aside  the  deed  as  fraudulent,  and  direct- 
ing a  sale  of  the  real  estate  described  in  the  proceedings  for  the  par- 
1)ose  of  providing  a  fund  for  the  payment  of  the  claims  of  the  appel- 
ee  and  other  ci*editors..  Soon  after  the  passage  of  this  decree  a 
petition  was  filed  for  a  rehearing.  On  this  application  proceedings 
were  had  and  testimony  taken,  and  after  an  argument  by  the  solicitors 
of  the  respective  parties  the  court  refused  to  reopen  the  case  and  dis- 
missed the  petition. 

There  has  been  an  appeal  taken  from  the  decree,  and  also  from  the 
order  dismissing  the  petition  for  a  rehearing.  It  must  be  clearly 
apparent  that  there  can  be  no  recognition  of  the  right  of  appeal  from 
the  order,  and  that  an  effort  to  bring  the  questions  thus  determined  by 
the  court  below  into  this  court  for  adjudication  cannot  be  successful 
There  is,  perhaps,  no  principle  more  firmly  established  by  numerous 
decisions  in  this  State  than  that  there  can  be  no  appeal  from  the  deter- 
mination by  a  court  of  equity  of  questions  addressed  to  its  sound  dis- 
cretion. There  is  a  perceptible  analogv  between  an  application  for  a 
rehearing  and  a  motion  for  a  new  trial  m  a  court  of  law,  and  in  either 
case  the  party  affected  by  an  adverse  ruling  cannot  invoke  the  interpo- 
sition of  an  appellate  tribunal  for  the  correction  of  supposed  errors. 
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Waring  v.  Turton,  44  Md.  546;  HiLghes  v.  Jones,  2  Md.  Ch. 
Dec.  289.  It  follows  that  none  of  tlie  proceedings  growing  out 
of  the  application  for  a  rehearing  are  properly  before  tliis  court  for 
revision,  and  that  the  propriety  oi  the  decree  annulling  Hhe  deed  of 
conveyance  and  directing  a  sale  of  the  real  estate  in  order  to  create 
a  fund  for  the  liquidation  of  the  claims  of  creditors  is  the  sole  ques- 
tion presented  for  solution.  In  the  circuit  court  the  transactions  which 
resulted  in  the  deed  of  conveyance  were  adjudged  to  be  covinous,  and 
the  deed  was  declared  to  be  null  and  void  on  the  ground  that  the  stat- 
ute of  13  Eliz.,  chap.  5,  which  has  always  been  recognized  as  opera- 
tive in  this  State,  renders  invalid  any  transfer  of  real  estate  made  with 
intent  to  delay,  hinder  or  defraud  the  creditors  of  the  grantor.  In 
order  to  justify  the  annulment  of  a  deed  it  is,  therefore,  necessary  to 
prove  a  fraudulent  intent,  and  here  an  apparent  difficulty  is  inter- 
posed, for  although  the  actions  of  men  can  be  conclusively  proven  the 
motives  which  lurk.in  their  bosoips  and  control  their  actions  are  not 
susceptible  of  positive  proof.  In  most  cases  fraud  must  be  inferred 
from  facts  established  by  competent  evidence.  As  has  been  said  by  the 
supreme  court  of  Michigan  in  the  very  recent  case  of  Hough  v.  I)ick' 
i/nson^  24  N.  W.  Rep'r,  812 :  "  Fraud  like  any  other  fact  may  be 
proved  by  any  facts  or  circumstances  which  satisfy  the  mind  by  a  pre- 
ponderance of  the  evidence  in  any  given  case,  of  its  existence,  and 
many  times  it  is  inferred,  and  properly  so,  from  circumstances,  and 
often  cannot  be  proved  in  any  other  way.''  As  was  said  by  this  court 
in  Ecker  v.  McAUhter^  45  Md.  309 :  "  The  intent  with  which  a  grantor 
executes  a  deed  must  be  gathered  from  the  deed  itself,  and  from  nis  acts 
and  the  surrounding  circumstances."  It  would,  therefore,  seem  to  be 
an  established  rule  that  when  those  circumstances  are  of  such  a  char- 
acter as  to  lead  to  the  inference  that  there  has  been  a  fraudulent  intent 
the  on^is  of  disproving  fraud  rests  on  the  parties  to  the  transaction.  As 
the  court  said  in  the  case  just  cited,  "  Every  person  of  sound  mind  is 
presumed  to  intend  the  necessary,  natural  or  legal  consequences  of  his 
deliberate  act."  If,  therefore,  the  grantor,  knowing  that  he  has  cred- 
itors, makes  a  disposition  of  his  entire  property,  placing  it  beyond  their 
reach,  under  such  circumstances  as  appear  in  this  record,  it  may  be  pre- 
sumed that  he  was  actuated  by  an  intent  which  ought  not  to  receive  the 
sanction  of  a  court  of  equity ;  and,  when  he  is  confronted  by  this  pre- 
sumption, it  is  incumbent  on  him  to  meet  it  with  countervailing  proof. 
The  record  in  this  cause  contains  evidence  which  establishes  the  truth 
of  the  averment  that  the  grantors  were  indebted  to  the  appellee  and 
that  thev  had  no  other  property  except  that  transferred  to  their  co-defend- 
ant in  the  suit,  by  the  deed  of  conveyance  which  has  thus  been  assailed. 
It  is  not  intended  to  assert  as  a  rule  not  to  be  deviated  from  in  any 
case,  that  a  party  indebted  may  not  makeaconveyauce  without  encoun- 
tering the  presumption  of  a  covinous  design.  But,  in  view  of  the 
facts  already  recited,  and  of  the  further  proof  in  this  cause  that  when 
applied  to  for  payment  one  of  the  grantors  expressed  the  intention  to 
convey  the  property  to  her  infant  son,  that  such  conveyance  was  actu- 
ally made,  and  that  the  grantors  have  subsequently  remained  in  posses- 
sion, proof  of  the  payment  of  a  sufficient  consideration  was  essential 
Vol.  n.— 108 
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to  the  maintenance  of  the  validity  of  the  deed.  As  Chancellor  Eeht 
remarked  in  an  analogous  case  :  "  To  rest  entirely  on  the  naked  asser- 
tion of  payments,  without  any  proof  in  support  of  them,  is  a  circum- 
stance leadidg  to  the  most  unfavorable  inference."  Hildreth  v. 
Sandsy  2  Johns.  Ch.  45.  And  when  as  the  proof  shows  the  deed 
was  withheld  from  record  for  an  unusual  period  of  time,  the 
secrecy  of  the  transaction  adds  weight  to  the  presumption  which  it  is 
incuuibent  on  the  parties  to  the  conveyance  to  overcome  by  satisfactory 
evidence.  In  the  case  of  CaRan  v.  Siathara^  23  IIow.  477,  where 
the  facts  and  circumstances  were  in  nxany  respects  similar  to  those 
revealed  by  this  record,  the  supreme  court  of  the  United  States  deter- 
mine that  "  proof  of  the  payment  of  the  consideration  was  vital  to 
uphold  the  deed,  when  the  evidence  was  in  the  defendant's  possession 
and  the  transaction  was  secret." 

In  the  absence  of  such  proof  there  was  no  error  in  the  adjudication 
of  the  circuit  court,  and  its  decree  should,  therefore,  be  affirmed. 

Decree  affirmed,  with  costs  to  appellee. 


Atlantic  and  George's  Greek  CoNsoLroATED  Coal  Company  v.  Mart- 
land  Coal  Company. 
November  20.  1885. 

Venue  —  Chang ino  —  Discretion  of  Court. 

The  right  to  select  the  tribunal  in  which  a  case  shall  be  tried  being  discretion- 
ary with  the  trial  court  so  long  as  the  case  remains  under  its  control,  and  at  least 
within  the  term,  the  court  has  the  right  to  change  its  selection. 

Appeal  from  the  circuit  court  for  Washington  county. 

Isirtor  Rayner  and  William  Braoe^  for  appellant  WiJJAam,  Walsh 
and  a.  T.  Semmes^  for  appellee. 

Irving,  J.  This  cause  originated  in  Allegany  county,  and  was,  upon 
the  suggestion  of  the  appellee,  who  was  plaintiff  below,  removed  to 
Washington  county.  In  the  circuit  court  for  Washington  county  the 
appellant,  who  was  defendant  below,  asked  for  the  removal  of  the  cause 
from  that  court  to  some  other  court  of  the  same  circuit,  and  the  court, 
on  the  14:th  of  May,  1885,  passed  an  order  for  its  removal  to  Gar- 
rett  county.  On  the  3d  day  of  June,  1885,  before  the  record  had  been 
actually  transmitted  to  the  circuit  court  for  Garrett  county,  the  circuit 
court  for  Washington  county  changed  its  order,  and  directed  the  record 
to  be  transmitted  to  the  circuit  court  for  Carroll  county.  This  change 
in  the  order  was  made  during  the  same  term  at  which  the  order  for 
removal  was  passed.  On  the  17th  day  of  June,  during  the  same  term, 
the  appellants  filed  a  petition  asking  the  court  to  strike  out  "  Carroll " 
and  reinsert  "  Garrett "  county  in  the  order  for  removal.  This  petition 
the  court  dismissed,  and  overruled  the  motion  to  strike  out  "  Carroll " 
and  reinsert  "  Garrett."  The  appellants  have  appealed  from  the  order 
of  the  court  changing  the  order  for  removal  by  striking  out  "  Garrett " 
and  inserting  "  Carroll,"  and  also  from  the  order  dismissing  their  peti- 
tion to  restore  the  order  to  its  original  form. 

In  the  original  suggestion  of  the  appellant  for  a  removal  from  the 
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circuit  court  of  Washington  county,  the  election  was  made,  that  the 
removal  should  be  to  some  other  court  in  the  same  circuit ;  and  as  there 
was  but  one  other  court  in  the  circuit  to  which  it  could  go,  viz.,  that  of 
Garrett  county,  it  was  equivalent  to  a  selection  on  the  part  of  the  appel- 
lant of  that  county  in  which  to  have  the  case  tried.  In  Weisktttle^s 
case,  58  Md.  155,  this  court  decided  that  the  right  to  elect  whether  a 
cause  should  remain  in  the  circuit  or  be  removed  from  it  (which  the 
Constitution  of  1867  gave  to  the  person  asking  for  removal  from  the 
court  in  which  the  case  was  pending),  was  taken  away  by  the  amend- 
ment to  the  Constitution  adopted  in  1874,  and  no  longer  existed.  In 
first  directing  the  record,  therefore,  to  be  transmitted  to  the  circuit  court 
for  Garrett  county,  the  court  was  not  influenced  by  the  election,  but 
exercised  the  discretion  which  belonged  to  the  court.  The  right  to 
select  the  precise  tribunal  in  which  the  case  should  be  tried  wa3  never 
given  to  the  party  asking  removal,  but  has  always  been  the  province 
of  the  court.  Having  the  discretion  as  to  what  court  the  case  shall  be 
sent,  so  long  as  the  case  remains  under  the  control  of  the  court,  and 
at  least  within  the  term,  as  in  the  case  here,  the  court  ought  to  haver 
the  power  to  change  its  selection  of  the  tribunal  for  the  trial  of  the 
cause  '^  and  that  right  we  think  the  court  does  possess.  In  our  opinion 
the  case  of  Seth  v.  Ghamherlain^  41  Md.  186,  is  decisive  of  the  ques- 
tion. In  that  case  it  was  settled,  that  until  the  case  had  been  actually 
transmitted  to  the  court  to  which  it  was  removed,  the  jurisdiction  of 
the  court  passing  the  order  was  not  ousted  by  the  order,  but  continued, 
and  that  the  rescission  of  the  order  already  passed,  and  the  passage  of 
a  new  order  sending  the  case  to  another  court  was  a  proper  exercise  of 
the  court's  powers  and  discretion.  This  was  held  to  be  the  law  irrespect- 
ive of  the  act  of  1874,  chap.  94,  which  did  not  affect  that  case,  having 
been  passed  after  the  question  had  arisen  in  the  lower  court.  That  act 
was  passed  to  remove  the  doubt  existing  on  the  subject ;  a  doubt  which 
had  found  expression  in  the  lower  court  in  SetKs  case,  adverse  to  the 
right  of  the  court  in  such  case.  The  act  was  not  intended  to  be 
restrictive.  It  was  intended  to  be  enlarging ;  and  it  was  supposed  to 
be  so  ;  but  the  decision  in  SeiKs  case  in  this  court  showed  that  it  was 
not  needed,  because  from  the  necessities  of  the  case  the  right  was 
inherent  in  the  court  till  the  case  had  been  sent  to  the  court  which  was 
to  decide  it.  That  act  cannot,  therefore,  be  held  to  affect  injuriously 
the  jurisdiction  of  the  court  existing  independently  of  it  and  anterior 
to  it ;  and  it  would  be  giving  it  an  unnatural  and  unintended  meaning 
to  hold  that  it  restrained  the  court  from  correcting  and  charging  ex  mero 
motUy  an  order  of  removal  wherein  its  discretion  was  discovered  to 
have  been  unwisely  exercised.  The  object  of  the  Constitution  in  pro- 
viding for  removals,  without  doubt,  was  to  secure  the  parties  an 
unbiased  tribunal ;  and  the  prime  object  of  the  court  will  always  be  to 
find  the  place  most  likely  to  afford  one.  In  the  opinion  sent  up  with 
the  record,  it  seems  that  one  of  the  counsel  for  the  appellee  called  the 
court's  attention  to  the  matter,  and  the  court  seeing  its  order  already 
passed  was  improvident  and  unwise,  it  was  immediately  changed.  It 
does  not  appear  to  have  been  done  on  any  formal  motion  of  the  appel- 
lee.    No  matter  from  what  source  the  court  gets  information  to  aid  its 
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discretion,  when  exercised  it  must  be  regarded  as  properly  done  in  the 
interest  of  justice.     If  the  matter  were  the  subject  of  review  we  see 
nothing  to  disapprove,  but  as  the  whole  matter  was  the  subject  of  dis- 
cretion and  unreviewable,  we  shall  dismiss  the  appeal. 
Appeal  dismissed. 


£cKBB  V.  First  Nationax  Bank  of  New  Windsob. 

November,  1885. 

Judgment  —  Amendment  —  Mistake  in  Date. 

a  mistake  in  the  date  of  a  judgment  is  amendable  at  any  time,  by  the  court, 
when  its  attention  is  called  thereto.* 

Appeal  from  the  circuit  court  for  Carroll  county,  in  equity. 

James  McSheny  and  Attorney- General  Rdb^'ta^  for  appellant 
WiUiam  B.  Maidshy^  for  appellee. 

Alvey,  Ch.  J.  The  appeal  in  this  case  is  from  the  overruling  of  a 
motion  to  quash  ah  execution.  The  execution  itself  appears  upon  its 
face  to  be  regular,  and  there  is  no  disclosure  thereby  of  any  illegality 
in  the  judgment  recited.  But  in  the  reasons  assigned  m  support  of  the 
motion  it  is  alleged  that  the  judgment  was  renaered  on  Sunday,  the 
23d  of  December,  1883,  and  is  therefore  null  and  void;  and  being  null 
and  void,  no  valid  execution  could  issue  thereon. 

On  the  hearing  of  the  motion  to  quash,  the  short  entry  of  the  judg- 
ment, as  it  appears  on  the  docket  of  the  court,  and  all  the  entries  relat- 
ing thereto,  with  certain  other  papers  on  file  in  the  cause,  were  offered 
in  evidence,  and  are  embodied  in  a  bill  of  exceptions  taken  by  the  appel- 
lant. And  upon  the  evidence  thus  produced,  and  embodied  in  the 
exception,  the  question  is,  whether  the  judgment  be  really  void  by 
reason  of  the  date  it  bears  ? 

It  is  certainly  true  that  the  court  is  bound  to  take  judicial  notice  of 
the  fact  that  the  23d  of  December,  in  1883,  was  Sunday ;  and  it  is 
equally  true,  that  Sunday  is  not  dies  juridicus  /  and  therefore,  if  we 
were  compelled  to  presume  conclusively,  from  the  mere  fact  of  the  date, 
and  notwithstanding  clear  evidence  to  the  contrary,  that  the  judgment 
was  in  fact  actually  rendered  on  Sunday,  theiudgment  woula  be  nuga- 
tory, and  would  not  support  the  execution.  ^But  the  record  abundantly 
shows  that  the  judgment  was  not  in  point  of  fact  rendered  on  a  Sunday;, 
that  the  cause  had  been  tried  before  the  court  without  the  intervention 
of  a  jury,  and  that  some  time  after  the  trial  an  order  was  given  to  the 
clerk  by  the  judges  who  heard  the  case,  to  enter  the  judgment  upon 
their  findings  of  fact,  as  of  a  particular  date,  and  that  date  happened  to 
be  Sunday  ;  a  date  inserted  in  their  order  by  mere  mistake  and  inadvert- 
ence. According  to  the  subsequent  certificate  of  tlie  judges  filed  in 
the  cause,  the  mistake  committed  by  them,  in  giving  the  order  for  the 
entry  of  the  judgment,  consisted  in  directing  the  judgment  to  be  entered 
as  of  the  23d  of  "December,  instead  of  the  23d  of  November,   1883. 

♦  See  Freem.  Jadg.  (2d  ed.),  g§  69-74  ;  MUcJieU  v.  lAncoln,  78  Ind.  531 ;  Wateri  v. 
Engle,  68  Md.  179 ;  CarroU  v.  Tompkins,  14  S.  Car.  223 ;  Hughes  v.  Hinds,  69  Ind. 
98 ;  Dunham  v.  8o.  Park  CommisHoners,  87  111.  185  ;  Becker  v.  Sauter,  89  id.  596. 
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This  certificate  was  filed  in  the  cause  for  the  correction  of  the  mistake 
that  had  been  committed  in  matter  of  date  merely ;  but  as  the  certifi- 
cate was  filed  after  the  expiration  of  the  term  at  which  the  cause  was 
tried,  and  as  of  which  the  judgment  was  entered,  the  question  is  raised 
as  to  the  right  and  power  of  the  judges  to  amend  the  judgment,  by  the 
correction  of  the  mistake  thus  committed  in  respect  to  the  date  thereof, 
after  the  expiration  of  the  term. 

As  a  general  principle  it  is  doubtless  true,  as  laid  down  by  Sir 
Edwabd  Coke,  that  "during  the  ternife  wherein  any  judicial  act  is  done, 
the  record  remaineth  in  the  brest  of  the  judges  of  the  court,  and  in 
their  remembrance,  and  therefore  the  roll  is  alterable  during  that  terme, 
as  the  judges  shall  direct ;  but  when  the  terme  is  past,  then  the  record 
is  in  the  roU,  and  admitteth  no  alteration,  averment,  or  proof  to  the 
contrarie."  Co.  Litt.  260a.  And  from  this  general  principle  it  results, 
aud  it  has  been  repeatedly  so  held,  that  a  judgment  is  amendable  at 
common  law,  in  substance  or  in  form,  at  any  time  during  the  term  of 
which  it  is  signed  ;  and  after  that  time,  even  after  error  brought  and 
in  nuUo  est  erratum  pleaded,  it  has  been  repeatedly  held  that  a  judg- 
ment is  amendable  for  any  mere  clerical  misprision,  or  for  any  mere 
mistake  of  calculation;  or  want  of  proper  form,  and  the  like.  2  Arch. 
Prac.  (2d  Am.  from  2d  Lond.  ed.)  276,  and  cases  there  cited ;  1  Com. 
Dig.  tit.  Amendment  (R.),  and  note  u. 

In  Sadler  v.  Evans^  4  Burr.  1984-1990,  the  question  of  the  power 
of  the  court  over  its  judgment  after  the  lapse  of  the  term  was  largely  dis- 
cussed both  by  counsel  and  the  court.  In  that  case  the  application  for 
correction  was  made  a  year  after  ludgment,  and  after  a  writ  of  error 
brought,  and  that  writ  non-prossed.  And  though  the  application  was 
in  that  case  refused,  yet  Lord  Mansfield  said  that  "  If  a  mainfest  mis- 
computation,  or  any  plain  mistake  in  figures,  should  appear  on  the  face 
of  the  record,"  he  should  think  it  might  be  amended.  And  the  other 
three  judges  concurred  in  refusing  the  rule,  because,  as  they  said,  '*  to 
grant  the  rule  would  be  substantially  to  alter  the  judgment,"  not  in  a 
matter  of  mere  7nistakej  but  of  judgment.  Therefore,  at  such  a  dis- 
tance of  time,  it  would  be  very  inconvenient  to  alter  it ;  it  might  be  a 
bad  precedent.  And  for  that  reason,  and  that  only^  they  were  against 
"granting  the  rule."  The  same  court,  in  the  more  recent  case  oi  Doe 
V.  Perkins^  3  T.  R.  750,  fully  recognized  and  acted  on  the  right  of  the 
court  to  amend  its  judgment  after  the  lapse  of  the  term,  in  respect  to 
the  manner  and  form  of  the  entry  thereof ;  and,  in  answer  to  the  objec- 
tion that  the  application  came  too  late,  the  court  said  there  was  no 
foundation  for  such  an  objection  ;  that  the  practice  of  such  amendments 
was  of  long  duration,  and  was  of  great  utility  to  the  suitors,  and  the 
amendment  might  be  made  at  any  time.  And  so  in  this  State,  the  right 
of  amendment  of  the  judgment  after  the  lapse  of  the  term,  and  even 
after  appeal  prosecuted,  has  been  fully  sanctioned  and  acted  on  by  the 
former  court  of  appeals.  In  the  case  of  Kent  v.  Lyles^  7  G.  &  J.  73,  78, 
the  judgment  below  had  been  entered  up  f^inst  an  administrator  de 
bonis  propriisy  when  it  should  have  been  ae  bonis  intestatoris  sinon^ 
etc.,  and  it  was  held  that  such  judgment  was  amendable  by  the  court 
below,  and  being  so  amendable  the  court  of  appeals  would  make  the 
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ameiK'ment  and  allow  the  iudgment  to  stand.  The  record  fully  shows 
the  time  at  which  the  trial  of  the  cause  occurred,  and  also  the  time  at 
which  the  judgment  was  in  fact  entered  ;  and  within  the  principle  of 
the  authorities  referred  to,  we  are  clearly  of  opinion  that  it  was  entirely 
competent  to  the  court  below  to  correct  the  date,  which,  by  mistake  or 
inadvertence,  had  been  given  the  judgment.  The  ruling  of  the  court 
below  must,  therefore,  be  affirmed. 
Judgment  affirmed. 


NEW  JERSEY  SUPREME  COURT. 


Decker  v.  Fredericks. 

November  5,  1885. 

Agency  — To  Sell  Cannot  Warrant  —  Non- Li abilitt  op  Principal. 

A  vendor  of  a  horse,  sold  by  his  agent  authorized  merely  to  sell  for  a  fixed 
sum,  is  not  responsible  for  a  breach  of  a  warranty  made  by  such  agent.* 

Agency — Fraud  op  Agent. 

An  innocent  vendor  is  not  liable  in  an  action  for  deceit  brought  for  the  fraud- 
ulent representation  of  his  agent. 

Although  the  principal  may  have  knowledge  of  defects  in  the  horse  he  is  not 
bound  to  disclose  them,  and  is  an  innocent  vendor  unless  he  authorized  the  agent 
to  make  misrepresentations  or  use  some  artifice  to  conceal  defects. 

Action  for  deceit  or  breach  of  warranty  in  sale  of  a  mare.  The 
opinion  states  the  case. 

Argued  at  June  term,  1885,  before  Justices  Knapp  and  Keed.  ^ 

E,  Emley  for  prosecutor. 

Reed,  J.  The  judgment  before  us  is  one  rendered  in  the  Passaic 
pleas,  affirming  a  judgment  iu  the  district  court  of  Paterson.  It  was 
decided  in  the  common  pleas  upon  a  state  of  the  case  settled  by  the 
judge  of  the  district  court. 

Tne  question  before  us,  as  it  was  before  the  common  pleas,  is 
whether  upon  the  face  of  the  case  as  settled,  any  error  of  law  appears 
in  the  determination  of  the  district  court  ?  K  not,  then  the  judgment 
before  us  affirming  the  determination  of  the  lower  court  is  correck 

It  appears  from  the  settled  case  and  record  before  us  that  the  com- 
plaint was  that  the  plaintiff  bargained  with  one  Zeluff,  an  agent  of  the 
defendant,  to  purchase  of  him  a  bay  mare  for  $65;  that  Zeluff  know- 
ing the  mare  to  be  unkind,  untrue  and  balky,  diseased,  lamed,  crippled 

*  See  as  to  authority  to  warrant,  28  Moak  Eng.  Rep.  680  ;  1  Wait  Act  &  Def. 
222  ;  16  N.  Y.  Com.  L.  Rep.  (Lawy.  ed.)  370,  note ;  McGormick  v.  KeUy,  0  N.  W. 
Rep'r,  675 ,  S.  C,  28  Minn.  135. 

An  agent,  whether  general  or  special,  who  is  authorized  to  seU  a  horse  for  his 
principal,  has  authority  by  virtue  of  such  agency  to  warrant  the  horse,  unless  ex- 
pressly forbidden  to  do  so  by  his  principal,  and  it  is  immaterial  whether  the  latter 
instructed  him  to  warrant  it  or  not.     Tice  v.  Gailuv,  2  Hun,  446. 

In  an  action  for  breach  of  warranty  of  a  safe  sold  and  warranted  by  an  agent,  held, 
that  there  must  be  proof  of  express  authority  from  the  principal,  or  of  a  custom  to 
warrant.     Herring  v.  Skaggs,  62  Ala.  180 ;  S.  C,  34  Am.  Rep.  4.— Ed. 
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and  unfi  t  for  use,  falsely  warranting  the  horse  excepting  a  split  on  the  front 
right  foot  to  be  an  excellent  draught  horse,  an4  to  be:gentle  and  kind,  sold 
the  said  mare  to  plaintiif ;  that  the  mare  was  at:  rfW'  time  of  the  waranty 
sick,  diseased,  crippled,  and  not  gentle; but:  unkind  and  balky,  and 
entirely  unfit  for  use.  r         • 

The  cause. was  tried  before  the  court  without  a  jury  and  the  follow- 
ing is  the  return  of  the  findings : 

And  I  do  certify  that  I  found  and  determined  as  questions  of  fact 
that  at  the  time  mentioned  in  the  State  of  demand  and  in  the  city  of 
Paterson,  the  defendant,  by  his  duly  authorized  agent  for  that  purpose, 
one  Nelson  Zeluff,  together  with  one  Henry  S.  Whrightenour  sold  the 
said  mare  of  the  defendant  to  the  plaintiff  for  the  price  of  $65,  then 
and  there  paid  by  the  plaintift  into  the  hands  of  said  Zeluff,  who,  on 
the  same  day,  paid  said  amount  to  the  defendant,  who  informed  the 
defendant  that  he  had  sold  said  mare  to  the  plaintiff  for  said  mux.  That 
upon  said  eale  the  said  Zeluff  and  Whrightenour  both  assured  and  repre- 
sented to  the  plaintiff  that  the  saidmare  was  a  good  true  horse  to  pull 
and  would  bo  a  good  horse  for  ^he  plaintiff^s  business,  which  business 
they  both  knew  to  be  a  peddler  of  kindling  wood ;  that  she  was  a  little 
lame  from  a  split  i.n  one  foot,  but  that  she  would  not  get  more  lame, 
as  the  defendant  had  worked  her  every  day  and  she  got  no  lam^r,  and 
that  she  would  do  the  plaintiff's  work  well* 

The  defendant  had  advertised  the  said  mare  for  sale  in  the  Paterson 
newspaper  which  was  known  to  said  Zeluff  and  Whrightenour,  and  be- 
fore the  sale  the  defendant  expressly  authorized  said  Whrightenour  to 
sell  tho  mare  for  $65  to  the  plaintiff. 

I  also  found  as  fact  that  the  said  mare  was  a  confirmed  balky  horse 
at  the  time  of  said  sale,  that  while  the  defendant  owned  her,  aua  when 
driven  by  said  Zeluff  in  presence  of  the  defendant  she  had  balked  with 
them  and  refused  to  draw ;  that  the  first  time  plaintiff  drove  her  after 
the*  sale  tho  plaintiff  with  said  Whrightenour  went  a  short  distance  out 
of  Paterson  fqr  a  load  of  wood,  and  the  mare  frequently  and  so  obsti- 
nately balked,  that  they  were  obliged  to  unhitch  her  and  leave  the 
wagon  on  the  road,  and  that  she  afterward  continually  balked  with  the 
plaintiff,  and  that  she  very  soon  became  so  lame  in  the  foot  with  her 
split  hoof  that  she  was  totally  unfit  to  work  and  the  plaintiff  could 
not,  on  that  account,  use  her  to  do  his  work. 

Said  Wrightenour  was  sworn  as  a  witness  on  the  part  of  the  plaintiff, 
and  testified  that  on  the  day  of  the  sale  or  the  day  before  the  sale  the 
defendant  had  authorized  him  to  sell  said  mare  to  the  plaintiff  for  $65, 
but  that  defendant  had  not  authorized  Mr.  Wrightenour  to  make  any 
statement  or  representation  as  to  the  character  or  quality  of  the  mare. 

The  above  facts  having  been  proven  by  the  plaintiff's  witnesses,  he 
rested  his  case  and  the  defendant's  attorney  moved  for  a  nonsuit  which 
1  refused  to  grant,  considering  that  the  defendant  was  bound  by  the  rep- 
resentations of  his  servants  or  agents  made  at  the  time  of  the  sale.  I 
also  found  as  fact  in  the  case  that  at  the  time  of  the  sale  the  defendant 
knew  that  the  said  mare  was  untrue  and  balky,  and  that  her  split  hoof 
would  render  her  incapable  of  performing  the  plaintiff's  work.  I 
further  certify  that  for  some  time  before  and  at  the  time  of  said  sale  of 
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the  mare,  the  said  Nelson  Zeluff  was  in  the  emplOT  of  the  defendant 
as  his  hired  man  and  had  charge  of  said  mare  ana  of  defendant's  stable, 
and  was  the  regularly  hired  man  of  the  defendant. 

The  following  case  against  the  defendant  appears  from  the  fore^oin^ 
return :  The  defendant  had  a  horse  which  ne  knew  was  diseased  and 
balky.  He  authorized  Zeluff  and  Wrightenour  to  sell  her  for  $65. 
Both  agents  knew  that  she  was  unsound  and  balky.  At  the  time  of  the 
sale  they  represented  her  to  the  plaintiff  as  sound  and  a  true  puller. 

As  the  law  is  settled  in  this  State,  I  do  not  perceive  how  any  right 
of  action  arises  against  the  defendant  because  of  the  falsity  of  the  agents' 
representations.  Zeluff  and  Wrightenour  were  each  special  agents  to 
sell  the  mare.  They  were  not  expressly  authorized  to  make  any  war- 
ranty  or  representation  relative  to  the  quality  of  the  mare.  No  implied 
authority  to  warrant  arose  by  reason  of  this  agency  for  the  purpose  of 
making  a  sale.  Cooley  v.  Ferrine,  41  N.  J.  L.  322 ;  S.  C,  32 
Am.  Kep.  210.  Nor  does  any  action  arise  within  the  exception 
noticed  m  the  opinion  in  the  supreme  court  delivered  in  the  case 
of  Cooley  v.  Perrme^  namely,  that  a*  principal  is  responsible  for  the 
fraud  of  his  agent  committed  in  the  course  of  his  employment  for 
the  benefit  of  his  employer.  For  if  this  action  can  be  treated  as 
one  for  deceit  and  not  for  breach  of  warranty  merely,  in  view  of 
the  pleading,  yet  no  participation  in  the  fraudulent  representation 
on  the  part  of  the  principal  is  charged  or  proven  in  the  case.  He  had 
the  right  to  sell  this  horse  and  to  authorize  his  agent  te  sell  her  although 
he  knew  that  she  possessed  the  faults  proven.  He  was  not  responsible 
for  not  revealing,  or  for  his  agents'  failure  to  reveal  the  defects,  so  long 
as  no  misrepresentation  was  made  or  artifice  used  to  disguise  the  defect 

The  law  was  settled  in  Beninger  v.  Vorvova^  5  Zabr.  257,  to  this  effect, 
and  it  was  ruled  that  a  failure  on  the  part  of  the  vendor  to  disclose 
unsoundness  or  faults  was  not  fraud  at  law.  The  defendant,  therefore, 
was  an  innocent  vendor  as  he  neither  authorized  any  representations  to 
be  made  or  artifice  to  be  used  to  conceal  defects,  by  his  agent  on  effect- 
ing the  sale. 

To  what  degree  then  is  the  fraudulent  representation  of  his  agent 
imputable  to  him  ?  That  his  contract  is  affected  by  this  fraudulent  con- 
duct on  the  part  of  his  agent  is  not  a  matter  for  discussion,  but  the 
extent  of  its  operation  has  been  discussed  and  has  been  settled  in  this 
court  in  the  case  of  Kennedy  v.  McKay ^  43  N.  J.  L.  288.  The  doctrine 
settled  by  that  case  is  that  the  purchaser  upon  discovery  of  the  fraud 
can  treat  the  contract  as  voidable,  because  of  the  fraud  which  led  to  it, 
and  he  can  rescind  by  returning  the  property  purchased  and  sue  the 
principal  for  the  consideration  paid,  or  he  can  retain  the  fruits  of  the 
contract  and  bring  his  action  against  the  agent  who  made  the  fraudu- 
lent representations,  for  deceit.  This  is  the  extent  of  his  remedies.  He 
cannot  sue  the  principal  for  the  deceit  of  his  agent. 

In  either  aspect,  treating  the  action  as  one  for  breach  of  warranty  or 
deceit,  the  judgment  below  was  erroneous  and  should  be  reversed,  with 
costs. 
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O'Bribn  v.  Frasier. 

November  5,  1885. 

Malicioxtb  Prosbcution— Evidbnce  op  bad  Character  in  Mitioation. 

In  actions  for  malicious  prosecutions  the  declaration  charging  injury  to  char- 
acter, evidence  on  part  of  defense  in  mitigation  of  damages  tending  to  show  the 
bad  reputation  of  the  plaintiff  is  admissible.* 

The  form  of  questions  put  to  witnesses  on  this  subject  considered. 

In  a  suit  of  this  kind,  when  the  defense  consisted  in  the  circumstance  that  the 
defendant  had  intended  to  charge  a  different  crime  from  that  contained  in  his 
affidavit  which  had  been  erroneously  drawn  by  the  ma^trate,  it  is  competent 
for  the  defendant  to  prove  that  the  crime  so  intended  to  be  imputed  was  true  to 
the  best  of  his  belief. 

The  suit  was  for  a  malicious  prosecution.  The  declaration  set  forth 
in  the  usual  form  the  good  character  of  the  plaintiff,  and  that  the 
defendant,  intending  to  injure  her  in  her  fame  and  credit  without  any 
reasonable  cause,  made  a  char^  of  perjury  a^^nst  her,  and  so  caus^ 
her  arrest  and  imprisonment  in  the  county  jail  until  she  was  discharged 
on  account  of  no  indictment  having  been  found  against  her  by  the 
^nd  jury ;  that  by  means  of  these  facts  she>  was  greatly  injured  in 
ner  said  credit  and  reputation,  and  brought  into  pubhc  scandal,  infamy 
and  disgrace,  etc. 

The  plea  was  the  general  issue. 

Stevenson  dk  Ryle^  for  plaintiff  in  error.  Z,  M.  Ward^  for  defend- 
ant. 

Bbasley,  Ch.  J.  The  bills  of  exceptions  sent  up  with  the  writ  in 
this  case  present  three  points  for  adjudication.  These  several  proposi- 
tions wiU  be  considered  in  the  order  in  which  they  stand  in  the  brief 
of  the  counsel  of  the  plaintiff  in  error. 

The  basis  of  the  suit  was  the  arrest  and  imprisonment  of  the  plain- 
tiff on  an  affidavit  made  by  the  defendant  containing  a  charge  of  per- 
jury, and  which  charge,  it  was  asserted,  had  been  made  falsely,  mali- 
ciously and  without  probable  cause.  The  false  swearing  thus  imputed 
to  the  plaintiff  consisted  in  a  statement  made  by  her  under  oath  in  a 
suit  between  herself  and  the  defendant  that  a  certain  bank-book  which 
she  had  turned  over  to  the  defendant  contained  a  credit  of  a  certain 
sum  due  from  the  bank  to  her.  Upon  the  strength  of  this  affidavit 
a  justice  issued  a  warrant,  and  the  plaintiff  had  been  arrested  and 
imprisoned  until  she  was  discharged  in  consequence  of  the  grand  jury 
failing  to  find  an  indictment  against  her.  At  the  trial  of  tne  cause  it 
was  admitted  by  the  counsel  oi  the  defendant  that  the  statements  of 
this  affidavit  were  altogether  untrue,  and  that  there  had  been  no  probable 
cause  for  the  arrest  and  imprisonment  of  the  plaintiff  on  that  particu- 
lar charge ;  and  the  defense  was  that  although  he  signed  the  affidavit 
upon  which  the  warrant  issued  he  did  such  act  by  mistake ;  that  the 
charge  which  he  intended  to  make  was  of  a  different  character ;  that 
what  he  meant  to  depose  was  that  the  plaintiff,  on  the  trial  referred  to, 
had  sworn  falsely  with  respect  to  a  certain  amount  of  cash  she  had 

♦  See  Esehbach  v.  ffurU,  47  Md.  61;  8cheer  v.  Keoion,  84  Wis.  849j  Oliver  v.  Pate, 
48Ind.  132.  — Ed. 

Vol.  n.— 109 
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given  him,  and  not,  as  it  stood  in  bis  affidavit,  that  she  had  falsified 
touching  the  contents  of  the  bank-book  which  she  had  transferred  to 
him.  In  this  aspect  the  defendant  was  permitted  at  the  trial,  when  he 
was  on  the  witness  stand,  to  testif  j  that  he  did  not  intend  to  charge  in 
his  affidavit  that  the  plaintiff  swore  falsely  as  to  the  amount  of  money 
placed  to  her  credit  in  her  bank-book,  but  that  she  swore  falsely  with 
respect  to  the  amount  of  cash  she  had  paid  to  him,  and  that  the  magis- 
trate before  whom  he  had  laid  his  complaint  from  a  misconception  of 
his  statement  inserted  the  former  instead  of  the  latter  accusation,  and 
that  he  had  ignorantly  taken  the  oath  in  that  form.  This  offer  of 
proof  was  rejected  by  the  court,  and  in  effect  the  defendant  was  not 
allowed  to  prove  that  he  believed  that  the  plaintiff  had  perjured  her- 
self in  her  allegation  of  the  aiilount  of  casn  she  had  paid  to  him,  and 
that  his  purpose  had  been  to  charge  her  with  that  offense. 

The  circumstances  of  the  case  are  peculiar,  but  upon  reflection  I  am 
satisfied  that  the  testimony  thus  shut  out  was  admissible.  It  is  not 
regarded  as  legal,  on  the  ground  stated  in  the  brief  of  counsel,  which 
was  that  it  helped  to  support  the  defendant's  statement  that  he  had  not 
me.int  to  make  the  particular  accusation  contained  in  his  affidavit,  for 
such  a  collateral  issue  could  not  be  interpolated  merely  by  way  of  con- 
firmation, but  it  is  conceived  that  it  was  legitimate  evidence,  as  it  was 
an  essential  part  of  the  defense  interposed.  The  case  was  in  this  situa- 
tion: the  defendant's  affidavit  had  been  produced  and  it  had  been 
proved  that  its  crimination  was  without  foundation  and  without  color 
of  foundation.  This  the  defendant  admitted,  and  he  thereby  confessed 
that  he  had  made  a  false  charge  of  crime  against  the  plaintiff,  resting 
on  no  probable  cause,  and  that  by  reason  of  such  improper  action  on 
his  part  she  had  been  arrested  and  imprisoned.  If  the  case  had  been 
closed  at  this  point  the  jury  would  have  been  constrained  in  right 
reason  to  find  not  only  that  the  provocation  had  been  founded  in  false- 
hood to  the  knowledge  of  the  defendant,  but  that  it  was,  consequently, 
malicious,  and  thus  his  liability  would  have  ensued.  In  this  posture  of 
affairs  the  defendant  could  not  controvert  the  fact  that  the  charge  that 
he  had,  in  point  of  fact,  sworn  to  was  false  and  without  foundation, 
but  it  was  still  open  for  liim  to  disprove  the  inference  that  would  have 
necessarily  resulted  from  the  admitted  facts  that  he  had  put  the  law  in 
motion  against  the  plaintiff  from  a  malicious  motive.  The  existence  of 
an  illegal  intention  m  this  action  was  as  essential  to  its  support  as  were 
the  falsity  of  the  crimination  and  the  absence  of  reasonable  ground  for 
a  belief  in  its  truth.  In  order  to  manifest  a  legal  motive  for  his  con- 
duct the  offer  was  made  to  the  effect  that  the  charge  that  he  had  meant 
to  make  was  one  touching  a  different  matter  and  that  such  latter  incul- 
pation was  true  according  to  his  belief.  It  will  be  observed  that  if  this 
nad  been  the  true  attitude  of  the  defendant,  that  is,  reasonably  believing 
that  the  plaintiff  had  committed  the  crime  of  perjury  in  the  particular 
sought  to  be  shown,  he  had  taken  steps  in  behalf  of  public  justice  to 
call  her  to  account  and  in  that  course  of  law  a  mistake  in  the  affidavit 
had  supervened,  it  is  clear  that  no  matter  how  negligent  he  had  been 
his  motive  had  not  been  illegal.  Proof  of  the  naked  fact  that  one 
charge  had  been  substituted  for  another  would  not,  of  itself,  have  been 
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a  defense  to  the  action,  because  it  would  not  have  exhibited  a  l^al 
motive  for  the  defendant's  conduct.  It  would  have  been  consistent, 
with  such  a  state  of  proof,  that  he  had  been  actuated  in  the  affair  either 
by  a  legal  or  illegal  inducement  to  the  course  taken.  In  order  to  test 
the  principle,  suppose  the  defendant  had  proved  that  he  had  intended 
to  charge  a  crime  upon  the  plaintiff  which  he  knew  she  had  not  com- 
mitted, but  that  by  mistake  he  had  charged  a  different  offense  and  had 
caused  her  imprisonment  for  it,  would  such  proof  have  been  a  defense 
to  this  action  ?  Such  a  contention  very  plainly  would  not  have  availed. 
The  defendant  could  not  escape  responsibility  by  the  subterfuge  that  the 
unintended  and  not  the  intended  falsehood  had  worked  the  plaintiff 
injury.  On  this  side  of  the  case  the  question  is  whether  the  defendant's 
motive  was  illegal  with  respect  to  the  course  of  law  leading  to  the  arrest 
of  the  plaintiff  rather  than  to  the  particular  mode  of  procedure  that  was 
adopted.  No  reason  suggests  itself  why  the  doctrine  should  be  made 
a  part  of  the  legal  system  that  when  a  person  has  been  subjected  to 
the  suffering  and  ignominy  to  which  the  plaintiff  was  subjected,  such 
person  is  to  be  without  redress,  if  through  the  inadvertence  or  negli- 
gence of  the  prosecutor  a  mistake  has  been  fallen  into  with  respect  to 
the  particular  charge  which  it  was  intended  to  make,  no  matter  how 
improper  or  vicious  the  purpose  of  such  prosecutor  may  have  be^n. 
As  the  case  stood  before  the  court  below  it  had  appeared  that  the 
charge  made  was  false.  That  there  had  been  no  reasonable  cause  for 
believing  it  to  be  true,  and  the  conclusion  is  that  unless  the  defendant 
could  show  his  motive  for  putting  the  prosecution  on  foot  was  not 
malicious,  that  is,  was  not  such  a  motive  as  the  law  prohibited,  the 
action  was  sustained. 

There  was  error,  therefore,  in  rejecting  the  testimony  in  question. 

The  second  objection  urged  against  the  proceedings  at  the  trial  also 
arises  from  the  exclusion  of  proofs  offered  by  the  deiendant. 

The  defendant,  desirous  apparently  to  disparage  the  general  reputa- 
tion of  the  plaintiff  in  point  of  morals,  asked  of  a  witness  the  following 
Juestion  :  "  Do  you  know  the  reputation  of  Mrs.  Frasier  in  the  city  of 
^aterson?/"  Tliis  interrogatory  m  the  form  stated  was  overruled,* the 
court  directing  the  counsel  to  make  the  inquiry  more  specific.  The 
following  interrogatories  were  then  propounded  aud  were  successively 
overruled,  to-wit :  "Are  you  acquainted  with  the  general  reputation 
among  her  neighbors  and  acquaintances  of  the  plaintiff  ? "  "  Do  you 
know  whether  the  plaintiff  has  been  charged  with  crime  prior  to  the 
complaint  which  Mr.  O'Brien  made  against  her  ?  "  Are  you  acquainted 
with  the  general  reputation  which  the  plaintiff  had  amongst  her  friends 
and  neighbors  prior  to  the  time  that  Mr.  O'Brien  made  his  charge 
against  her?  "  "  Do  you  know  whether,  prior  to  the  charge  that  Mr. 
O'Brien  made  against  her,  the  defendant  had  obtained  and  acquired  the 
good  opinion  and  credit  of  her  neighbors  ? "  "  Are  you  acquainted 
with  the  reputation  which  Mrs.  Frasier  had  prior  to  Mr.  O'Brien's 
charge  against  her,  for  virtue  ? " 

With  respect  to  these  inquiries  two  topics  are  discussed  in  the  briefs 
of  counsel,  first,  whether  the  general  character  of  the  plaintiff  in  this 
action  was  open  to  attack ;  and  secpnd,  this  being  answered  in  the  affirma- 
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tive,  whether  the  interrogatories,  or  any  of  them,  which  were  addressed 
to  the  witness,  were  in  due  form. 

Touching  the  first  subject,  it  is  conceived  that  when  a  plaintiff  in  a 
suit  for  malicious  prosecution  founds  his  action  in  part  on  an  injury- 
done  to  his  character  by  such  prosecution,  that  the  legal  rule  is  quite 
settled  that  he  thereby  puts  his  general  character  in  issue.  As  long  ago 
as  the  case  oi  SaviUe  v.  Roberts^  reported  in  1  Ld.  Raym.  374,  Lord 
Holt,  in  defining  the  damages  which  will  support  a  suit  of  this  char- 
acter, states  as  his  first  class  these  instances  when  the  only  injury  con- 
sists in  the  "  damage  done  to  a  man's  fame,  as-  if  the  matter  wfiereof 
he  be  accused  be  scandalous."  It  would  seem  to  follow,  therefore,  that 
whenever  the  action  is  used  as  a  means  of  reparation  for  an  injury  in 
whole  or  in  part  done  to  his  character,  the  plaintiff  in  such  procedure 
must  stand  in  precisely  the  same  attitude  that  the  actor  in  an  action  for 
libel  or  slander  assumes,  and  in  the  latter  class  of  cases  it  has  been 
adjudged  in  this  court  that  the  general  bad  character  of  the  plaintiff  at 
the  time  of  the  alleged  grievance  is  admissible  on  the  part  of  tne  defense 
in  mitigation  of  damages.  The  case  indicated  is  that  of  Sayre  v.  SayrSy 
1  Dutch.  235,  in  which  Chief  Justice  Green  reviews  the  English  and 
American  decisions  on  this  subject,  and  finally  declares  that  the  class  of 
evidence  in  question  is  admissible  in  mitigation  of  damages,  on  the 
broad  ground,  "  that  it  cannot  be  just  that  a  man  of  infamous  character 
should  for  the  same  libelous  matter,  be  entitled  to  equal  damages  with 
the  man  of  unblemished  reputation.' '  It  is  also  to  be  noted,  in  this 
connection,  that  in  his  discussion  of  this  subject  the  accurate  jurist  just 
mentioned,  evidently  considered  the  action  for  malicious  prosecution 
based  on  an  injury  to  character,  as  in  pari  materia  with  the  action  for 
libel  or  slander,  and  refers  to  both  procedures  throughout  his  opinion 
as  resting  on  the  same  general  principle.  And  indeed  it  does  not  seem 
to  be  desirable  that  a  malicious  prosecution  for  an  indictable  and  odious 
offense  is  a  libel  to  which  is,  in  some  cases,  superadded  illegal  imprison- 
ment and  the  loss  of  property,  so  that  it  would  be  quite  abnormal  for 
the  same  court  to  declare' that  in  the  actions  for  libel  the  plaintiff's  char- 
acter is  in  issue,  but  in  actions  for  malicious  prosecutions  it  is  not  in 
issue. ' 

And  the  decision  just  referred  to  appears  to  kccord  with  the  great 
weight  of  authorities,  as  will  plainly  appear  by  a  reference  to  any  of 
the  leading  text-books  treating  of  the  subject.  1  Whart.  Ev.,  §  54 ; 
Bacon  v.  TownCy  4  Cush.  217  ;  Fitzgihbon  v.  Brown^  43  Me.  169. 

Evidence  as  to  the  bad  moral  character  of  the  plaintiff  was,  it  is  con- 
sidered, plainly  admissible  in  mitigation  of  damages.  Whether  such 
testimony  would  have  been  proper,  if  such  issue  had  been  presented  on 
the  facts,  as  a  circumstance  going  to  make  up  a  reasonable  cause  for  the 
conduct  of  the  defendant,  is  a  question  not  now  svbjudice. 

With  regard  to  the  other  branch  of  this  subject,  it  seems  to  me  that 
the  form  of  some  of  the  questions  put  to  the  witness  were  unobjection- 
able. It  was  not  merely  the  bad  cnaracter  of  the  plaintiff  on  the  point 
in  which  it  had  -been  villified  that  was  subject  to  discussion,  but  her 
character  generally  with  respect  to  morals.  That  the  inquiry  has  this 
scope  was  fully  considered  and  declared  in  the  case  just  referred  to  of 
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Sayre  v.  Swyre,  Consequently  the  interrogatory  thus  phrased  "  are 
you  acquainted  with  the  general  reputation  which  the  plaintiflE  had 
amongst  her  friends  and  neighbors  prior  to  the  time  that  Mr.  O'Brien 
made  his  charge  against  her  ?"  would  seem  to  have  been  all  that  the 
rules  of  practice  require.  According  to  commou  usage  the  phrase  refers 
to  the  general  moral  character  of  the  person  referred  to,  and  it  seems 
to  savor  of  hypercriticism  to  suggest  that  a  question  thus  framed 
embraces  other  than  moral  traits  of  character.  It  would  not  be  easy 
to  put  the  inquiry  in  a  shape  at  once  succinct  and  yet  comprehensive, 
so  as  not  to  be  open  to  such  a  subtle  objection,  for  the  line  that  separates 
what  is  immoral  from  what  is  indecorous  is  oftentimes  exceedingly 
indefinite  and  indistinct.  It  will  be  found  by  referring  to  the  language 
of  the  judges  as  found  in  the  reports,  that  the  expression  "  bad  charac- 
ter" "and  general  reputation"  is  constantly  used  to  signify  character 
and  reputation  with  regard  to  morals.  And  if  this  matter  were  in 
doubt,  the  other  question  which  was  propounded  and  overruled  in  the 
words :  "  Are  you  acquainted  with  the  reputation  which  Mrs.  Frasier 
had  prior  to  Mr.  O  Brien's  charge  against  her  for  virtue,"  was 
sufficiently  specific,  for  the  inquiry^  necessarily  tested  the  knowledge  of 
the  witness  with  reference  to  tne  general  moral  standing  of  the  plamtiflE 
in  public  estimation. 

The  result  is  that  these  two  questions  were  improperly  overruled. 

The  third  and  last  exception  relates  to  the  rejection  at  the  trial  of  the 
following  question  put  by  the  counsel  of  the  defendant  to  one  of  the 
witnesses,  to-wit:  "Do  you  know  whether  prior  to  Mr.  O'Brien's 
charge  against  this  woman  (the  plaintiff)  she  was  living  in  adultery  with 

It  is  plain  that  the  judicial  course  on  this  subject  was  correct.  Par- 
ticular criminal  acts,  as  a  general  rule,  cannot  be  set  up  either  against  a 
party  or  a  witness.  If  the  rule  were  otherwise,  innumerable  issues 
incapable  of  all  reasonable  trial  would  be  raised  in  the  progress  of  the 
ordinary  suits.  It  is  not  known  that  any  case  warrants  tne  introduc- 
tion of  such  a  species  of  testimony. 

Let  the  judgment  be  reversed  on  the  grounds  above  defined. 


iNHABrrANTS  OF  WoODBBmOB  V.  HaLL. 
November  5,  1885. 

CoNTBACT — Public  Officer  —  When  Personally  Bound. 

Contracts,  whether  sealed  or  not,  made  with  public  officers  acting  within  the 
limits  of  their  official  authority,  are  not  binding  upon  them  as  private  individ- 
uals, unless  an  intention  to  become  so  bound  is  plainly  indicated  by  the  terms 
and  circumstances  of  the  transaction.* 

The  public  bodies,  which  shall  become  bound  by  or  entitled  to  contracts  made 
with  public  agents,  are  those  in  whose  behalf  the  agents  were  acting,  or  those 
d^iffnated  by  the  legislature  for  the  purpose. 

The  legislature  having  by  special  act  conferred  upon  the  township  committee 
of  the  township  of  Woodbrid^  certain  powers  of  supervision  and  control  over 
certain  persons  authorized  to  interfere  with  a  designated  public  road,  and  the 
committee  having  exacted  a  bond  from  those  persons  to  secure  compliance  on 
their  part  with  their  duty,  hdd,  that  the  township  committee,  and  not  the 
municipal  corporation  of  the  township,  must  bring  an  action  upon  the  bond. 

*  See  28  Moak  Eng.  Bep.  151 ;  29  id.  567. 
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The  inhabitants  of  the  township  of  Woodbridge,  in  the  county  of 
Middlesex,  a  municipal  corporation,  brought  this  soit  for  breach  of  a 
bond,  of  wliich  the  following  is  a  copy  : 

Know  all  men  by  these  presents,-  that  we,  Alfred  Hall,  Eber  Hall 
and  Edward  J.  Hall,  of  the  city  of  Perth  Am  boy,  in  the  county  of  Mid- 
dlesex and  State  of  New  Jersey,  but  doin^  business  in  the  township  of 
Woodbrids^e,  in  the  county  and  State  aforesaid,  are  held  and  lirmly 
bound  unto  the  township  committee  of  the  township  of  Woodbridge, 
and  to  their  successors  in  office,  in  the  sum  of  $10,OoO,  for  which  pay- 
ment well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors 
and  administrators  firmly  by  these  presents. 

Sealed  with  our  seals.   Dated  the  16th  day  of  December,  A.  D.  1869. 

Whereas  the  legislature  of  the  State  of  New  Jersey  did,  in  senate  and 
general  assembly  convened,  pass  an  act  entitled  "An  act  to  facilitate 
clay  mining  in  the  township  of  Woodbridge,  county  of  Middlesex,  New 
Jersey,  approved  March  30,  1869,  authorizing  and  empowering  clay 
miners  in  the  township  of  Woodbridge  to  dig  through  and  across  the 
road  leading  from  Woodbridge  to  Bonhamtown,  at  their  will  and 
pleasure,  for  the  purpose  of  mining.clay : 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  said 
Alfred,  Eber  H.  and  Edward  J.  Hall  shall,  before  digging  through  and 
across  the  said  road,  provide  a  good  and  sufficient  road  to  accommodate 
the  public  travel  to  be  located  and  constructed  under  and  according  to  the 
directions  of  the  said  township  committee,  and  shall  keep  the  same  in 
thorough  order  and  repair,  and  shall,  at  or  before  the  expiration  of  ten 
years  from  the  date  of  these  presents,  restore  the  road  so  excavated  to 
its  original  condition  as  they  shall  be  directed  and  ordered  by  the  said 
township  committee,  at  their  own  costs,  charge  and  expense,  and  shall 
at  all  times  comply  with  the  provisions  of  the  said  act,  and  the  orders 
and  directions  of  the  said  township  committee  of  the  township  of  Wood- 
bridge  in  the  premises,  then  this  obligation  to  be  void,  otnerwise  to 
remain  in  full  lorce  and  virtue. 

In  witness  whereof  the  said  parties  of  the  first  part  have  hereto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

Afbed  Hall.  [l.  s." 

Eber  H.  Hall.         [l.  s.^ 
Edward  J.  Hall.     [l.  s." 

Signed,  sealed,  and  delivered  in  presence  of  witnesses  for  A.  H.  and 
E.  IL  Hall. 

Enoch  Wood,  witness  for  E.  H.  Hall. 

S.  C.  Adams. 

Township  of  Woodbridge.     [l.  s.] 

The  following  is  a  copy  of  the  act  referred  to  in  the  bond  and  found 
in  P.  L.  1869,  page  813: 

CHAPTER  291. 

AN  ACT  to  facilitate  clay  mining  in  the  township  of  Woodbridge, 
county  of  Middlesex,  New  Jersey. 

Whereas,  The  clay  miners  and  firebrick  manufacturers  in  the  town- 
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ship  of  Woodbridge  own  and  possess  lands  in  which  are  imbedded 
valuable  clay  in  said  township,  lying  on  either  side  of  the  road  leading 
from  Woodbridge  to  Bonhamtown  ;  and 

Whereas,  They  are  now  mining  one  of  the  said  banks  of  clay  on  the 
easterly  side  of  and  near  said  road  ;  and 

W  HBREAs,  It  is  necessary  that  they  should  cross  said  road  to  reach 
their  other  clay  banks  and  to  effect  sufficient  drainage  for  the  same ; 
now,  therefore, 

1.  £e  it  enacted  hy  the  senate  and  general  assembly  of  the  State  of 
New  Jersey^  That  the  said  clay  miners  are  hereby  anthorized  and 
empowered  to  dig  through  and  across  said  road  at  their  will  and  pleas- 
ure for  the  purposes  above  stated;  provided^  that  before  digging 
through  and  across  said  road  they  shall  first  provide  a  good  and  suffi- 
cient road  to  accommodate  the  public  travel,  to  be  located  and  con- 
structed under  and  according  to  tne  directions  of  the  township  commit- 
tee of  the  township  of  Woodbridge,  who  shall  have  power  to  prescribe 
the  time  for  which  the  same  shall  be  so  used ;  at  the  expiration  of 
which  time  the  said  township  committee  shall  have  power  to  direct  and 
compel  the  restoration  of  said  road  mentioned  in  the  preamble  to  its 
original  condition  as  nearly  as  may  be,  at  the  expense  of  said  parties  by 
or  for  whom  the  same  has  been  cnanged. 

2.  And  he  it  enacted^  That  this  act  shall  take  effect  immediately. 
Approved  March  30,  1869. 

The  defendants  demurred  to  the  declaration,  assigning  as  one  ground 
of  demurrer  that  the  plaintiff  had  no  right  to  maintain  an  action  on  the 
bond ;  that  the  right  of  action,  if  any,  oelonged  to  the  township  com- 
mittee. 

The  cause  was  argued  at  June  term,  1885,  before  Chief  Justice 
Beaslbt  and  Justices  Magie,  Parker  and  Dixon. 

E.  S.  Savoffey  for  plaintiff.     Alan  If.  Strong,  for  defendants. 

Dixon,  J.  We  think  this  demurrer  is  well  taken.  The  plaintiff  is 
certainly  not  named  in  the  bond  as  obligee.  The  obligation  is  expressly 
incurred  to  the  township  committee  oi  the  township  of  Woodoridge, 
and  their  successors  in  omce,  terms  which  clearly  point  away  from  the 

{laintiff,  and  designate  a  different  body  well  known  in  our  legislation, 
f,  therefore,  the  nominal  obligee  were  a  private  person,  the  case  would 
fall  under  the  settled  rule  that  the  legal  parties  to  contracts  under  seal 
are  those  who  are  named  as  such  in  the  sealed  instruments.  Dayton 
V.  Warne,  43  N.  J.  L.  659. 

But  this  rule  does  not  extend  without  qualification  to  contracts  with 
public  officers.  In  such  cases  there  arises  a  presumption,  wherever  the 
contract  is  within  the  limits  of  the  officer's  power  and  duty,  that  he  is 
acting  in  an  official  capacity,  and  that  the  engagement  is  meant  to  be 
with  the  public,  unless  a  contrary  intention  is  plainly  indicated  by  the 
terms  and  circumstances  of  the  transaction.-  2  Kent  Com.  632 ;  1  Am. 
L.  C.  (note  to  Fhoell  v.  Shaw)  609. 

The  present  bond  was  evidently  not  made  with  individuals  in  their 
private  capacity,  but  was  designed  to  be  for  the  public  benefit ;  and  it 
18,  therefore,  permissible  for  the  plaintiff  to  insist,  notwithstanding  the 
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form  of  the  bond,  that  it  is  the  body  through  which  that  public  bene- 
fit should  be  secured.  Whether  it  is  or  not  depends  upon  the  intention 
of  the  legislature.  Borough  of  Chamhenburg  v.  Manko^  39  N.  J.  L.  496. 
The  validity  of  the  claim  cannot  be  more  readily  tested  than  by  recourse 
to  the  statute  under  which  the  bond  purports  to  have  been  given. 

On  looking  at  this  act  it  becomes  quite  evident  that  the  legislature 
did  not  design  to  confer  upon  the  plaintiff  any  power  in  the  premises. 
The  object  of  the  statute  was  to  delegate  a  new  power,  that  of  dictat- 
ing, to  some  extent,  the  terms  on  which,  and  the  time  for  which,  certain 
private  persons  might,  for  their  own  ends,  interfere  with  a  public  road, 
and  of  ultimately  compelling  the  restoration  of  the  road  to  its  original 
condition,  at  the  expense  of  those  so  interfering  with  it.  This  function 
did  not  previously  belong  to  the  plaintiff,  nor  is  the  plaintiff  mentioned 
in  the  statute  in  question.  That  statute  expressly  and  directly  confen 
the  whole  power  upon  the  township  committee.  In  exerting  this  power, 
therefore,  the  committee  does  not  act  on  behalf  of  the  plaintiff,  or  for 
its  benefit,  but  in  pursuance  of  authority  derived  inmiediately  from  the 
State,  and  by  virtue  of  that  authority  may  itself  employ  all  the  means 
necessary  to  tbe  exercise  of  its  functions.  The  plaintiff,  having  no  con- 
cern with  the  duties  devolved  on  the  committee,  has  no  interest  in  the 
bond  which  the  committee  took  in  aid  of  its  performance  of  those 
duties,  and  hence  cannot  maintain  this  suit. 

The  action  should  be  brought  by  the  township  committee.  Whether 
the  statute  under  which  the  bond  was  exacted  constitutes  the  committee 
a  quad  corporation  so  that  it  may  sue  in  a  corporate  name  —  InhabU- 
ants  of  Fourth  School  District  y.'^Wood,  13  Mass.  193  —  or  the  persons 
composing  the  committee  must  be  named  as  plaintifib  with  the  addition 
of  their  official  designation  as  a  body — Supervisor  of  Oalway  v.  Stim- 
soTiy  4  Hill,  136 ;  Commissioners  of  Highways  v.  Peckj  5  ii  215 — is 
a  question  not  before  us. 

Let  the  defendants  have  judgment  on  the  demurrer. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Eeimensnydeb  v.  Gans. 

October  5,  1885. 

3yBSC?RIPTT0N  TO  A  CHARITY  —  CONSIDERATION  —  ESTOPPEL  —  ACT  OP  1855  RELA- 
TIVE TO  Conveyances  or  Devises  made  to  Charities  within  One  Month  of 
Decease  of  Alienor. 

a  subscription  for  the  erection  of  a  church,  embodying  no  previous  considera- 
tion, is  operative  only^by  way  of  estoppel ;  to  make  such  a  compact  binding, 
others  must  have  been  by  it  induced  to  subscribe,  or  some  undertaking  must 
have  been  commenced  or  continued  on  the  faith  of  it. 

A.  subscribed  $300  toward  the  erection  of  a  church,  the  building  of  which 
had  already  been  commenced.  It  did  not  appear  that  any  one  else  but  the  priest 
to  whom  the  paper. on  which  the  subscription  had  been  made  was  handed,  ever 
saw  it.  A.  died  the  following  day.  Held,  that  the  promise,  being  but  a  gift  to 
a  charity,  was  without  valuable  consideration  and  was  revoked  by  the  death  of 
A.,  and  further,  that  it  fell  within  the  act  of  1855,.  making  void  conveyances, 
etc.,  to  charities  made  within  one  month  of  the  death  of  the  alienor. 

Error  to  the  common  pleas  of  Northumberland  county. 

In  1880  St.  Joseph's  Catholic  church  of  Wilton  was  destroyed  by 
fire.  Rev.  H.  G.  Gans  shortly  afterward  commenced  the  soliciting  of 
subscriptions  to  build  a  new  church.  The  work  of  rebuilding  com- 
menced May,  1882,  and  the  structure  was  finished  September,  1883. 
On  June  1,  1882,  D.  P.  Caul  subscribed  in  the  following  language : 

"c/i^Tii?  1,1882. 

"  We,  the  undersigned,  do  promise  to  pay  to  Eev.  H.  G.  Gans  the 
respective  sums  attached  to  our  names  toward  the  erection  of  St. 
Joseph's  church. 

"DanielP.Caul $300.00." 

On  June  2,  1882,  he  (D.  P.  Caul)  died  intestate.  Letters  of  admin- 
istration on  his  estate  were  in  due  time  granted  to  William  B.  Caul, 
who  died  in  December,  1883.  Letters  of  administration  de  bonis  nan 
on  the  estate  of  D.  P.  Caul  were  then  granted  to  G.  B.  Eeimensnyder. 
In  order  to  decide  the  question  of  the  liability  of  the  estate  of  1).  P. 
Caul  for  the  subscription,  a  case  was  stated  for  the  opinion  of  the 
court  of  common  pleas, 'which  opinion  was  delivered,  holding  that  the 
estate  of  decedent  was  liable  for  the  subiscription. 

C.  O.  Vorisy  for  plaintiff  in  error.  McCleery  (6  Derr^  for  def aid- 
ant in  error. 

Gordon,  J.  A  day  or  two  before  the  death  of  Daniel  Caul  the 
plaintiff,  a  priest  of  the  Roman  Catholic  church,  obtained  from  the 
said  Caul  a  subscription  or  obligation,  in  words  and  language  as  fol- 
lows :  "  June  1, 1882.  We,  the  undersigned,  do  promise  to  pay  to  Eev. 
H.  G.  Gans  the  respective  sums  attached  to  our  names  toward  the  erec- 
tion of  St.  Joseph's  church.  Signed,  Daniel  P.  Caul,  $300."  To 
enforce  this  obligation  suit  has  been  brought  against  the  administrator 
of  the  estate  of  the  decedent,  and  the  question  that  presents  itself  is 
whether  or  not  the  case  falls  within  the  eleventh  section  of  the  act  of 
1865.  The  court  below  thought  it  did  not,  ai.d  entered  judgment  on 
Vol.  n.— 110 
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the  case  stated  by  the  plaintiflf.  We  cannot  a^ree  with  the  conclusion 
thus  readied,  for  if  we  are  to  treat  the  •subscription  as  an  unexecuted 
gift  it  must  not  only  fall  within  the  prohibition  of  the  statute,  but 
without  tlie  statute,  would  be  revocable  by  the  donor's  death.  Ed' 
fenatein's  Estate^  77  Penn.  St.  328.  It  was,  however,  held  in  the 
court  below,  and  so  argued  here,  that  the  paper  referred  to  is  not  to  be 
regarded  as  a  mere  gift  to  a  cliarity,  but  rather  as  a  contract  founded 
upon  a  good  and  suflBcient  consideration.  But  the  fault  of  this 
hypothesis  is,  that  nothing  of  the  kind  appears  in  the  case  stated,  and 
the  court  was  compelled  to  assume  what  is  not  therein  found ;  that  is, 
that  tiie  building  was  carried  on  and  completed  dn  the  faith,  inter  aliaj 
of  this  subscription.  It  would  seem,  however,  that  the  church  building 
was  finished  without  this,  and  it  could  now  be  applied  only  to  the  debt 
incurred  in  the  erection  thereof.  Again,  this  subscription  stands  alone; 
by  it  no  others  were  induced  to  subscribe,  nor  does  it  appear  that  any 
work  was  undertaken  or  done  on  the  faith  of  it.  Nothing  by  way  of 
consideration  moved  either  to  or  from  the  plaintiff ;  he  was  but  a  trustee 
to  solicit  and  receive  money  for  the  use  of  the  St.  Joseph's  congrega- 
tion, and  so  the  case  comes  directly  within  the  statute.  Now  we  may 
admit  as  correct  that  which  was  said  in  Caul  v.  CHhson^  3  Penn.  416,  that 
a  moral  obligation  will  support  an  express  promise.  Of  itself,  however, 
it  cannot  be  enforced,  hence  we  must  infer  that  in  itself  it  contains  no 
valid  consideration. .  The  fact  is,  that,  as  we  may  see  from  the  case  of 
Ryerss  v.  TrxiMees  of  the  Presbyterian  Cofigregation  of  Blossburg^  33 
Penn.  St.  114,  a  contract  of  the  kind  here  involved  is  enforceable  rather 
by  way  of  estoppel  than  on  the  ground  of  consideration  in  the  original 
undertaking.  The  case  is  not  like  one  arising  under  the  bankrupt  acts, 
or  statute  of  limitations,  where  the  debt  is  barred  by  a  discharge,  or  by 
time,  for  in  such  case  the  previous  consideration  continues  as  does  the 
moral  obligation  to  pay,  whilst  the  statutes  operate  only  to  deprive  the 
creditor  of  his  remedy  to  enforce  payment.  But  a  subscription  to  a 
charity  embodies  in  it  no  previous  consideration;  hence,  as  we  have  said, 
it  can  be  operative  only  by  way  of  estoppel,  and  unless  others  have 
been  thereby  induced  to  subscribe,  or  some  undertaking  has  been  com- 
menced  or  continued  on  the  faith  of  it,  it  cannot  be  regarded  as  a  bind- 
ing contract.  In  the  case  in  hand,  the  Rev.  Mr.  Gans  was  but  a  vol- 
unteer, and  no  consideration  passed  from  him  to  Caul ;  the  paper  was 
signed  by  the  decedent  alone,  and  we  know  not  whether  any  one  else 
even  so  much  as  saw  it ;  no  work  or  labor  was  furnished  on  account  of 
it,  and  it  was,  therefore,  but  an  unexecuted  gift  that  was  revoked  by 
Caul's  death.  This,  however,  is  merely  obiter,  for  the  act  of  1855 
renders  invalid  any  and  every  conveyance  or  devise  of  property,  real  or 
personal,  made  to  any  charity  or  body  politic  within  one  calendar  month 
of  the  decease  of  the  alienor  or  testator,  unless  the  same  be  made  for 
a  "  fair  valuable  consideration."  In  the  case  under  discussion,  no  con- 
sideration of  a  valuable  character  induced  Caul's  subscription ;  it  was 
but  the  promise  of  a  donation  or  gift  to  a  charity ;  a  promise  which  the 
law  refuses  to  execute,  and  so  comes  to  nothing.     Nor  is  it  to  the  pur- 

Eose  to  say  that  others  might  have  been  misled  by  it ;  might  have 
ecu  ibduccd  to  subscribe,  or  otlierwise  promote  the  intended  work. 
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for  everybody  is  presumed  to  know  that  such  an  obligation  falls  under 
the  ban  of  the  act  of  1855,  and  that  nothing  can  be  predicated  of  it. 
How  then  will  the  law  execute,  by  way  of  estoppel,  that  which  the  law 
condemns  and  which,  by  a  presumption  ^wm  et  dejure^  it  assumes  that 
every  one  knows  to  be.  illegal  ?  This  cannot  be ;  the  statute  is  a  whole- 
some one,  designed  to  protect  the  dying  from  the  craft  of  priest  and 
layman  alike,  when  they  come  not  to  minister  comfort  and  spiritual 
consolation,  but  to  gather  spoil  for  some  favorite  charity.  We  are^ 
therefore,  altogether  indisposed  to  detract  from  its  force,  or  to  counte^ 
nance  any  evasion  of  its  terms. 

The  judgment  of  the  court  below  is  now  reversed,  and  judgment  on 
the  case  stated,  ordered  for  the  defendant  below,  with  costs. 


Appeal  of  George  M.  Seibert  and  John  Bradley,  Executors,  etc., 

OF  Rev.  James  Bradley,  deceased. 

October  5,  1885. 

Taxation  —  Collateral  Inherftance  —  Transfer  to  Defeat. 

A.  hiade  a  will  disposing  of  his  personal  estate  to  collateral  heirs;  he  then  made 
a  deed  to  B.  and  C.  by  which  they  were  to  hold  the  property  (bequeathed  by  the 
will)  for  their  own  use  during  the  life  of  A.,  and  at  his  death  they  were  to  hold 
the  same  **  in  trust  for  the  uses  and  purposes  set  forth  in  the  said  will."  Hdd^ 
that  the  main  purpose  of  the  deed  was  to  relieve  the  property  from  liability  to  col- 
lateral inheritance  tax,  and  as  the  actual  enjoyment  of  the  proi>erty  was  to  take 
effect  only  after  the  death  of  A.,  it  was  upon  his  death  subject  to  the  tax. 

Appeal  from  the  orphans'  court  of  Blair  county. 

Rev.  James  Bradley,  a  Catholic  priest,  on  December  1, 1881,  executed 
A  will  by  which  he  bequeathed  his  estate,  valued  at  about  $51,000,  to 
his  collateral  relatives  and  for  religious  and  charitable  purposes ;  of 
this  will  he  appointed  his  brother,  John  Bradley,  and  his  nephew  by 
marriage,  George  M.  Seibert,  executors.  On  September  1,  1882,  he 
made  and  delivered  a  deed  to  said  John  Bradley  and  George  M.  Seibert, 
conveying  to  them  as  trustees  the  entire  estate  disposed  of  by  the  will, 
the  material  portion  of  which  deed  was  as  follows : 

"  Whereas,  I  have  heretofore  executed  a  will,  now  deposited  in  the 
First  National  Bank  of  HoUidaysburg  for  safe-keeping,  whereof  I  have 
appointed  my.brother,  John  Bradley,  and  Geo.  M.  Seibert  the  exec- 
utors ;  and 

"  Whereas,  I  have  deposited  certain  securities  with  the  Fidelity 
Insurance,  Trust  and  Safe  Deposit  Company  of  Philadelphia,  amount- 
ing to  the  sum  of  $49,400,  for  which  I  hold  the  receipt  of  said  com- 
pany No.  20,192;  and 

''  Whereas,  I  hold  thirteen  bonds  issued  by  Blair  county     .     .     . 
amounting  to  $2,900,  together  with  other  property ;  and 

"  Whereas,  I  desire  to  be  relieved  of  all  worldly  cares  and  anxiety 
so  far  as  possible  : 

"  Know  all  men  by  these  presents,  that  in  consideration  thereof^ 
and  in  further  consideration  of  $1  to  me  in  hand  paid  by  the  said 
John  Bradley  and  George  M.  Seibert,  I  have  granted,  bargained, 
sold,  assigned,  set  over  and  transferred  to  them  and  by  these  ^^ents 
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do  grant,  bargain,  sell,  assign,  set  over  and  transfer  to  them  all  the 
before  mentioned  securities,  mentioned  and  included  in  said  deposit 
receipt  of  said  Fidelity  Insurance  and  Trust  Company,  and  all  of  the 
said  Blair  county  bonds,  and  all  other  property  of  every  description 
owned  by  me ;  to  have  and  to  hold  the  same  nevertheless  in  trust  for 
the  following  uses  and  purposes,  that  is  to  say,  to  have  and  receive  the 
income  of  said  bonds  and  securities,  or  of  the  proceeds  thereof  which 
they  may  invest  in  other  securities  to  their  own  proper  use  so  long  as 
I  shall  live,  to  be  divided  between  them  equally ;  and  from  and  after  my 
death,  they  shall  hold  the  said  securities  and  other  property  in  trust  for 
the  uses  and  purposes  set  forth  in  the  said  will  now  deposited  in  the 
First  National  Bank  of  Hollidaysburg ;  they  to  apply  tne  same,  after 
deducting  any  expenses  of  the  trust,  to  the  legacies  tnerein  mentioned.'' 

At  the  time  of  executing  the  deed,  the  grantor  executed  an  assign- 
ment on  the  back  of  the  Trust  Deposit  Company  receipt,  which,  with 
the  Blair  county  bonds,  were  given  to  the  grantees. 

James  Bradley  died  April  13,  1883;  his  will,  upon  citation,  was  pro- 
duced and  probated.  The  register  appointed  Fluke  appraiser  of  the 
estate,  under  the  act  relating  to  collateral  inheritance  tax,  who  returned 
an  appraisement,  the  five  per  cent  upon  which  due  the  Commonwealth 
amounted  to  $2,597.50.  George  M.  Seibert  and  James  Bradley  then 
appealed  to  the  orphans'  court,  claiming  that  the  property  had  passed 
to  them  under  the  deed  and  not  the  will,  and  was  therefore  not  liable 
to  the  collateral  inheritance  tax. 

Samuel  S.  Blaivy  for  appellants.  H,  M.  Bald/ridge  and  Martin 
Belly  Jr,y  for  Commonwealth. 

Peb  Curiam.  The  intent  of  the  testator  is  to  be  deduced  from  the 
language  of  his  will.  An  examination  thereof  clearly  leads  to  the 
conclusion  that  its  main  purpose  was  to  prevent  his  property  from  lia- 
bility to  a  collateral  inheritance  tax.  Tne  property  which  he  sought 
to  transfer  was  not  to  take  effect  in  enjoyment  until  after  his  death. 
This  clearly  subjects  the  property  to  a  collateral  inheritance  tax  under 
section  1  of  the  act  of  7th  April,  1826.  The  deed  executed  by  the 
testator  on  the  1st  of  September,  1882,  did  not  change  the  time  of 
the  enjoyment  previously  designated  in  his  will.  It  expressly  declared 
the  vendees  should  hold  the  **  property  in  trust  for  the  uses  and  purposes 
set  forth  in  the  said  will."  The  learned  judge  correctly  entered  judgment 
in  favor  of  the  commonwealth,  and  the  decreeing  -accordingly  is  right 
Reish  V.  Commonwealth^  4:2  Leg.  Int.  102. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appellants. 


Philadelphia  and  Reading  Eailroad  Co.  v.  Obert. 

October  5,  1885. 

Eminent  Domain  — Land  Taken  for  Construction  op  a  Railroad-— DEFmnia 
Boundaries. 

a  railroad  companj  was  chartered  to  construct  a  road  that  should  not  "  exceed 
fpnr  rods  in  width.''  In  1835  the  oompanj  purchased  land  from  A.  for  the  pur- 
pose, the  deed  from  A.  describing  the  property  conyeyed  as  being  the  land  om 
whi^h  the  railroad  wbs  located,  and  about  being  constructed,  on  and  through  tht 
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land  of  A.  The  deed  also  contained  a  clause  that  A.  was  to  keep  up  at  his  own 
charge,  a  fence  between  his  residue  adjoining  land  and  the  railrcmd.  In  1880  the 
oompanj,  for  the  purpose  of  laying  an  adjoining  track,  entered  upon  land  claimed 
and  occupied  by  B.  who  was  then  the  proprietor  of  the  (residue)  tract,  formerly 
owned  by  A.  In  a  proceeding  against  the  company  to  assess  damages,  it  was 
proven  that  the  fence  mentioned  had  been  erected  by  A.  and  that  it  was  kept  up 
until  1880,  when  the  company  entered  beyond  it  to  construct  the  new  track. 

HMy  that  if  the  damages  were  for  the  original  taking,  and  the  company  had 
entered  upon  and  constructed  their  road  over  the  plaintiff's  land,  doing  nothing 
to  indicate  an  appropriation  less  than  four  rods  in  width,  it  would  be  presumed^ 
of  course,  in  the  first  instance,  that  the  taking  was  to  the  full  extent  allowed  by 
law,  because  until  the  company  by  some  decisive  act  had  chosen  to  take  less,  it 
would  be  entitled  to  the  full  width  ;  after  the  purchase  of  the  right  of  way,  how- 
ever, in  a  contest  involving  its  lines,  the  company  must  establish  the  extent  of 
its  ownership  in  the  same  manner  and  according  to  the  same  measure  of  proof  as 
others. 

HM,  also,  that  as  the  deed  from  A.  in  1835  did  not  define  by  metes  and  bounds 
the  land  intended  to  be  conveyed,  it  was  competent  for  the  parties  to  designate 
the  limits  at  the  time  or  afjterward,  and  that  if  the  fence  referred  to  was  then  or 
soon  afterward  set  up  by  A.,  and  maintained  by  him  and  his  assigns  for  more  than 
forty  years,  with  the  acquiescence  of  the  company,  it  would  be  presumed  to  have 
been  built  pursuant  to  the  covenant  of  the  deed  and  would  be  the  line  of  the  con- 
veyance. 

Error  to  the  comiAon  pleas  of  Berks  county. 

On  August  11,  1835,  Hahs  conveyed  to  the  Philadelphia  and  Read- 
ing Railroad  Company  "  all  that  certain  piece  or  parcel  of  land  situate 
in  the  borough  of  Reading,  comprehending  and  being  the  land  on  which 
the  said  Philadelphia  and  Reading  railro^  is  located,  and  about  being 
constructed  on  and  through  the  lot  of  land  of  the  said  Henry  Hahs." 
By  this  deed  Hahs  was  "  to  make  and  keep  a  fence  on  his  residue 
adjoining  land  along  said  railroad,  at  his  own  cost  and  charges."  In 
1839  Hims  conveyed  his  ground  east  of  the  railroad  to  Muhlenburg ;  in 
this  deed  the  courses  and  distances  were  given  along  the  railroad.  In 
1854  Muhlenburg  conveyed  to  Tibbets,  wno  later  conveyed  to  Obert. 

In  1880  the  railroad  company,  for  the  purpose  of  constructing  an 
additional  track,  used  a  strip  oi  ground  east  of  and  beyond  the  rence 
mentioned  and  in  the  occupancy  of  Obert,  but  claimed  by  the  company. 
On  April  1st,  1880,  the  company  and  Obert  entered  into  an  agreement 
as  follows : 

"  Whereas,  The  Pliiladelphia  and  Reading  Railroad  Company  are 
about  to  take  possession  of  a  strip  of  ground  now  in  the  occupancy  of 
P.  J.  Obert,  in  the  city  of  Reading,  which  strip  of  ground  the  com- 
pany desire  to  use  for  an  additional  track ;  and 

"  Whereas,  The  railroad  company  claim  that  they  acquired  the  right 
to  use,  for  railroad  purposes,  land  at  this  location  to  the  width  of  thirty- 
three  feet  from  the  center  line,  which  width  will  include  the  strip  of 
ground  now  in  the  occupancy  of  Obert,  as  aforesaid,  and  that  therefore 
they  are  not  liable  to  make  any  further  compensation  to  said  F.  J. 
Obert;  and 

"  Whereas,  The  said  F.  J.  Obert  denies  the  claim  of  the  said  rail- 
road company,  and  asserts  that  they  never  did  acquire  the  right  to  said 
strip  of  ground,  and  if  at  any  time  they  had  a  right,  it  has  been  lost  by 
adverse  possession  held  by  the  said  F.  J.  Obert  and  his  predecessors  in 
the  title: 
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"  Now  it  is  hereby  agreed  by  and  between  the  said  railroad  company 
and  F.  J.  Obert,  that  me  said  company  may  take  possession  of  said 
strif  of  ground,  and  that  in  case  it  shall  be  determined  by  any  proceed- 
ing  in  law  or  equity  that  the  said  F.  J.  Obert  is  entitled  to  damages 
from  the  said  The  {Philadelphia  and  Reading  Railroad  Company  by 
reason  of  the  occupancy  of  said  strip  of  ground,  the  said  railroad  com- 
pany shall  and  will  well  and  truly  pay  or  cause  to  be  paid  unto  the  said 
F.  J.  Obert,  his  heirs  and  assigns,  any  sum  or  sums  of  money,  together 
with  costs,  which  may  be  awarded  to  the  said  F.  J.  Obert. 

"  For  the  purpose  of  any  suits  or  proceedings  in  law  or  equity  and 
the  assessment  of  damages,  the  taking  and  occupying  of  said  premises 
to  be  considered  as  an  adverse  taking  and  occupymg,  without  consent 
of  said  F.  J.  Obert." 

In  proceeding  to  assess  the  damages  it  was  proven  that  Uahs  had 
orectea  the  fence  mentioned,  and  that  it  had  been  maintained  by  his 
successors  until  1880.  ^ 

George  F.  Baer^  for  plaintiff  iu  error.  Gyrus  G.  Derf^  for  defend- 
ant in  error. 

Clark,  J.  This  is  a  proceeding  under  the  geheral  railroad  law  for 
the  assessment  of  damages  to  Francis  J.  Obert,  for  a  strip  of  land  in 
the  city  of  Reading,  taken  and  appropriated  by  the  Philadelphia  and 
Reading  Railroad  Company,  for  an  additional  track.  The  plaintiff 
claims  that  he  is  the  owner  of  the  land  in  question,  and  that  hi  is 
entitled  to  recover  the  damages  which  he  has  suffered  in  consequence 
of  such  appropriation.  The  defendants  deny  tlhat  he  is  or  ever  has 
been  the  owner,  and  claim  that  the  title  thereto  became  vested  in  the 
defendants,  in  fee-simple,  under  a  deed  of  Henry  Hahs,  dated  11th 
August,  1835,  and  that  the  additional  track  was  in  fact  laid  upon  their 
own  ffround. 

It  IS  admitted  that  at  the  time  of  the  original  location  of  the  Phila- 
delphia and  Reading  railroad,  in  the  year  1835,  Henry  Hahs  was  the 
owner  of  a  lot  of  land  embracing  the  premises  in  dispute,  and  that  by 
deed  dated  as  aforesaid  he  conveyed  a  portion  thereof  to  the  company, 
described  as  follows:  '*  All  that  certain  piece  or  parcel  of  land  situated 
in  the  borough  of  Reading,  Berks  county,  comprehending  and  beinj^ 
the  land  on  which  the  said  Philadelphia  ana  Reading  railroad  is 
located  and  about  being  constructed,  on  and  through  the  lot  of  land  of 
the  said  Henry  Hahs." 

Subsequently,  on  the  12th  of  July,  1839,  Hahs  conveyed  his  land, 
lying  east  of  the  location  of  the  railroad,  to  Dr.  Hiester  H.  Muhlen- 
berg, according  to  certain  lines,  with  the  courses  and  distances  given ; 
the  western  hue  of  the  land  conveyed  being  "  along  the  eastern  bank 
of  the  railroad,  south,  fourteen  and  one-fourth  degrees  west,  fifteen 
and  one-fourth  perches,"  etc. 

On  the  81st  May,  1854,  Muhlenberg  conveyed  the  same  and  other 
lands  to  Robert  Tibbets,  from  whom  the  plaintiff  derived  his  titla  In 
the  last-mentioned  deed,  and  in  the  deed  to  Tibbets,  the  land  is 
described  as  bounded  "on  the  west  and  northward  by  the  Philadelphia 
and  Reading  railroad,  and  the  branch  railroad  leading  to  the  cotton 
mill." 
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Thus  it  appeare  that  the  company  purchased  and  now  own,  in  fee- 
simple,  the  ground  covered  by  their  location,  and  the  eastern  line  of  that 
location  as  the  western  line  of  the  plaintiff's  land.  There  cannot  be 
any  intervening  land,  for  although  the  lines  in  the  deed  from  Ilahs 
to  Muhlenburgh  are  descriptive  by  courses  and  distances,  it  is  clear 
that  the  conveyance  is  to  the  railroad  liner  The  vital  question  in  the 
cause  is,  thereiore,  as  to  the  actual,  original  location  of  the  railroad, 
and  the  extent  of  the  appropriation  to  it. 

It  will  be  observed  that  the  deed  to  the  company  is  not  descriptive 
of  the  land  conveyed,  further  than  that  it  is  for  that  part  of  the 
lands  of  Hahs  "  on  which  the  Philadelphia  and  Reading  railroad  is 
located  and  about  being  constructed."  The  drafts  of  the  original  loca- 
tion, if  there  be  any  in  existence,  have  not  been  given  in  evidence ; 
and  as  no  particular  marks  or  monuments  are  found  upon  the  ground 
it  is  very  diflScult  now,  after  the  lapse  of  fifty  years,  to  determine  either 
the  exact  location  or  the  extent  to  which  lands  were  appropriated. 

By  the  charter  the  company  was  fully  empowered  "  to  enter  in  and 
upon,  and  occupy  all  lands  on  which  the  said  railroad  or  its  depots  and 
warehouses  may  be  located,  or  which  may  bo  necessary,"  etc.,  provided 
that  the  said  railroad  shall  not,  except  in  deep  cuts  and  fillings,  or  at 
points  selected  for  depots,  or  engine  and  water  stations,  exceed  four 
rods  in  width,"  etc. 

fn  the  condemnation  of  property  for  railroad  purposes  under  tl^e 
charter,  the  company  had  full  power  to  appropriate  such  width  of  prop- 
erty as  would  furnish  four  rods  of  an  actual  road-bed ;  and  if,  for  a 
proper  consideration,  the  land-owner  should  release  the  right  of  way, 
or  convey  the  lands  to  be  covered  by  the  location,  without  designation 
of  lines,  or  restriction  as  to  width,  the  company  could,  without  doubt, 
under  the  release  or  conveyance,  appropriate  to  the  extent  fixed  by  the 
statute ;  the  writing  may  well  be  presumed  to  have  been  made  with 
reference  to  the  law  as  it  existed  at  the  time. 

The  deed  from  Hahs  to  the  company,  although  indescriptive  inform, 
designating  the  lands  covered  by  the  location  in  the  most  general  terms, 
would  appear  to  refer  to  a  location  already  made  upon  the  ground  ;  it 
was  for  the  land  on  which  the  railroad  *'  is  located  and  about  being 
constructed."'  If  the  railroad  was  at  the  time  in  fact  located,  the  refer- 
ence became  a  descriptive  part  of  the  subject  of  the  conveyance,  and 
when  we  come  to  construe  the  effect  of  the  conveyance,  the  inquiry 
must  be  as  to  the  actual  location  at  the  time.  It  was  competent  of 
course  for  the  company  to  construct  its  road,  in  whole  or  part,  upon  a 
location  of  less  than  four  rods;  that  was  merely  the  legal  limit,  which 
except  for  cuts,  fills,  etc.,  the  company  could  not  exceed ;  and  we  can 
see  no  ground  when  the  question  is  raised  collaterally,  for  the  presump- 
tion, in  the  absence  of  proof,  that  the  takingwas  to  the  full  extent 
allowed  by  law.  In  the  case  of  Prather  v.  IF.  U.  Tel,  Co.^  14  Am. 
<fe  Enar.  R.  R.  Oases,  1,  cited  by  the  plaintiff  in  error,  it  was  held,  that 
*'  where  by  statute  a  railroad  company  is  authorized  to  appropriate  for 
its  right  of  way  a  strip  sixty  feet  in  width,  and  it  enters  upon  land 
whereon  it  builds  its  road  but  does  no  act  indicating  clearly  the  breadth 
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of  the  strip  taken,  it  will  be  inferred  that  the  company  has  appropriated 
a  strip  as  wide  as  is  permitted  by  the  statute."  Bat,  in  that  case,  the 
charter  to  the  Jeflfersonville  Railroad  Company  was  for  the  construc- 
tion of  a  railroad  "  sixty  feet  wide ;"  this  was  the  width  which  the 
le^ature  fixed,  and  determined  upon  as  the  proper  and  necessary 
width  of  the  contemplated  i;ailroad ;  authorizing  the  company,  however, 
in  the  prosecution  of  its  enterprise,  to  enter  upon,  take,  and  hold  in  fee- 
simple  real  estate  of  a  less  width  than  sixty  feet,  if  its  president  and 
directors  might  deem  such  action  necessary.  "  It  might  have  limited 
its  appropriation,"  says  the  court  in  that  case,  at  the  time  it  was 
made,  to  a  width  less  than  sixty  feet ;  but  not  having  done  so,  it  must 
be  conclusively  presumed,  we  think,  that  by  its  entry  upon,  and  its  con- 
struction of  its  road  over  and  through  the  lands  of  Pratner,  the  railroad 
company  appropriated,  took  and  held  such  lands  to  the  fuD  width 
allowed  by  its  cnarter,  namely,  '*  sixty  feet  wide." 

In  this  case,  however,  the  defendants  were  authorized  to  construct  a 
railroad,  not  "  four  rods  wide  "  but  one  that  shall  not "  exceed  four  rods 
in  width  ;"  the  distinction  is  obvious  and  it  is  clear  that  the  case  cited 
does  not  sustain  the  principle  contended  for.  If  this  were  a  proceed- 
ing to  assess  damages. for  the  original  taking,  and  the  company  had 
entered  upon  and  constructed  their  road  over  the  plaintiffs'  land,  doing 
nothing  to  indicate  an  appropriation  less  than  four  rods  in  width,  it 
would  oe  presumed,  of  coarse,  in  the  first  instance,  that  the  taking  was 
to  the  full  extent  allowed  by  law,  because  until  the  company,  by  some 
decisivp  act,  has  chosen  to  take  less,  it  is  entitled  to  the  full  width; 
after  the  purchase  of  the  right  of  way,  however,  in  a  contest  involving 
its  lines,  tne  company  must  establish  the  extent  of  its  ownership  in  the 
same  manner,  and  according  to  the  same  measure  of  proof  as  others. 

Preliminary  to  the  question  of  damages,  of  course,  is  that  of  the 
plaintiffs'  title  ;  the  claimant  of  compensation  must  aver  and  prove  his 
title,  but  proof  of  possession  by  actual  occupancy,  under  a  claim  oi  ^.itle,  for 
thirty  or  forty  years,  as  in  this  case,  in  a  proceeding  to  assess  damages, 
would  certainly  be  prima  facie  evidence  of  title.  Assuming  that  a 
railroad  is,  in  a  qualified  sense,  a  public  highway,  held  under  the  Com- 
monwealth's right  of  eminent  domain,  under  the  charter,  and  that  title 
to  the  lands  covered  by  the  location  as  against  the  company  could  not 
be  acquired  by  adverse  possession,  the  exhibition  of  such  2i  prima  fa>cis 
right  devolved  upon  the  company  the  burden  of  proof  that  the  lands 
in  question  were  embraced  in  that  location ;  until  that  fact  did  appear 
theprinciple  of  law  invoked  could  have  no  application  to  the  case. 

What  land  then  did  the  company,  at  the  time  and  in  this  particular 
place,  appropriate  and  actually  embrace  in  the  location  ?  This  was  the 
substantial  inquiry  in  the  cause,  and  was  one  for  the  consideration  of 
the  jury,  to  be  determined  under  all  the  evidence  in  the  case. 

To  establish  the  true  location  of  a  railroad  in  Pennsylvania  is  a  mat- 
ter peculiarly  within  the  poWer  of  the  railroad  company ;  there  is  not 
and  never  has  been  any  requirement  that  the  location  should  be  any- 
where filed  or  recorded  for  the  benefit  of  parties  interested.  The 
papers  indicating  the  lines  are  the  property  of  the  company  and  are 
ordinarily  inaccessible  to  persons  having  no  connection  with  the  com- 
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pany ;  but  in  this  case  we  are  furnished  with  no  maps  or  papers  exhibit- 
ing  the  original  location,  and  there  are,  as  we  have  said,  no  monuments 
on  the  ground. 

The  company  contends  that  the  eastern  line  of  the  railroad  is  fixed 
by  the  deed  from  Hahs  to  Muhlenberg,  dated  12th  July,  1839.  The 
description  given  in,  that  deed  begins  at  "jt  post  in  a  line  of  South 
street ; "  but  where  this  point  is  was  and  still  is  a  matter  of  serious  dis- 
pute ;  the  location  of  the  line,  "  along  the  eastern  bank  of  the  railroad, 
south,  fourteen  and  a  fourth  degrees,   west  fifteen   and   one-fourth 

Serches,"  depends,  of  course,  upon  the  place  of  beginning.  The 
efendants  say  that  this  '*  post "  is  a  point  in  the  line  of  South  street, 
at  the  west  side  of  the  old  Lewis  Ferry  road  ;  whilst  the  plaintiffs  con- 
tend that  it  is  a  point  one  and  nine-tenths  perches  west  of  that  road. 
The  survey  shows  that  if  the  lines  are  run  according  to  the  plaintiffs' 
contention,  the  lines  referred  to  would,  as  we  understand  it,  run  near 
to  but  not  with  an  "  old  fence,"  which  the  plaintiff  claims  to  have  been 
the  line,  and  would  include  the  ground  taken  for  the  additional  track  ; 
but,  beginning  at  the  point  claimed  by  the  defendants,  the  survey  will 
exclude  that  ground.  The  proper  location  of  the  lines  was  for  the  jury ; 
that  the  question  was  not  discussed  at  the  trial  is,  perhaps,  unfortunate, 
but  is  not  ground  for  complaint  here.  The  rights  of  the  railroad  com- 
pany are  to  be  riieasured  by  the  deed  of  Hahs  to  the  company  and  the 
location  therein  referred  to,  and  not  by  any  subsequent  deed  conveying, 
the  residue.  But  as  one  of  the  lines  oi  the  deed  to  Muhlenberg  is 
"  along  the  eastern  bank  of  the  railroad  south,  fourteen  and  one-fourth 
degrees  west,  fifteen  and  one-fourth  perches,"  the  courses  and  distances 
of  that  d^ed  being  the  deed  under  wnich  the  plaintiffs  claim  title,  may 
furnish  some  evidence  as  to  where  that  location  actually  was.  The 
description  might  be  deemed  equivalent  to  a  deliberate  statement  ol 
the  parties  to  it,  that  a  line  running  from  the  north-west  corner  of  the 
lot  conveyed,  with  the  bearing  south,  fourteen  and  one-fourth  degrees 
west,  would  run  along  the  eastern  bank  of  the  railroad.  But  no 
principle  in  the  nature  of  an  estoppel  could  apply,  as  no  one  appears  to 
nave  acted  upon  the  admission  to  his  injury.  The  evidence  was,  tneref ore, 
not  of  a  conclusive  character ;  this  statement  of  the  parties  was  simply 
to  be  taken,  with  other  evidence  in  the  cause,  to  determine  the  precise 
location  of  the  railroad  line ;  because  if  the  courses  and  distances  of  the 
deed  did  exclude  the  land  in  dispute,  they  would  yield  to  the  call  for 
the  eastern  bank  of  the  railroad,  if  tiie  location  of  that  bank  could  be 
otherwise  clearly  established. 

It  appears  that  by  the  deed  of  Hahs  to  the  company,  it  was  provided 
that  Hans  was  "  to  make  and  keep  a  fence  on  his  residue  adjoining 
land  along  said  railroad,  at  his  own  costs  and  charges."  The  plaintin 
contended  that  such  a  fence  was  at  the  time  Jor  soon  afterward  made, 
pursuant  to  this  provision  of  the  deed,  and  was  maintained  and  kept 
upon  the  same  line  continuously  from  that  time  until  the  occupation  of 
the  land  by  the  company  for  the  additional  track,  a  period  of  forty 
years  and  upwards. 

The  deed  from  Hahs  to  the  company,  dated  11th  August,  1835,  as 
we  have  seen,  did  not  define  the  land  intended  to  be  conveyed  by  metes 
Vol.  m.— lU 
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and  bounds ;  it  was  for  the  lands  covered  by  the  location.  It  was 
undoubtedly  competent,  therefore,  for  the  parties,  either  at  the  time  or 
afterward,  to  designate  the  limits  of  that  location,  and  if  they  did, 
both  parties  would  be  bound  by  the  limits  fixed;  and,  if  the  fence  re- 
ferred to  was  then  or  soon  aftenward  erected  by  the  grantor  and  was 
maintained  by  him  and  his  assigns  upon  the  same  line  for  more  than 
forty  years,  with  the  acquiescence  of  the  company,  it  will  be  presumed 
to  have  been  built  pursuant  to  the  covenant  of  his  deed,  and  to  be  the 
line  of  the  conveyance.  The  owner  is  not  ordinarily  bound  to  put 
his  fences  ou  the  line  of  his  land,  and  no  presumption  arises  from  his 
failure  so  to  do ;  but  in  this  instance,  the  covenant  of  Elahs  was  to 
build  the  fence  along  the  railroad,  aod  that  he  built  and  maintained 
such  a  fence  in  pursuance  of  the  covenant,  with  the  acquiescence  of 
the  company,  if  the  facts  be  as  alleged,  would  certainly  be  evidence 
that  the  fence  was  along  the  railroad,  according  to  the  line  established 
by  the  parties.  So  also,  where  the  terms  of  a  grant  of  a  right  of  way 
are  general  and  indefinite,  its  location  and  use  by  the  grantee,  acquiesced 
in  by  the  grantor  will  have  the  same  effect,  as  if  it  had  been  fully 
described  by  the  terms  of  the  grant.  Warner  v.  Railroad  Co.y  31  Ohio 
St.  265.  It  is  not  pretended  tnat,  at  any  time  since  the  location  of  the 
defendants  road  until  the  time  of  the  taking  for  the  additional  track, 
the  company  used,  or  claimed  the  right  to  use,  the  ground  east  of  the 
fence  built  by  the  plaintiff;  on  the  contrary,  it  is  conceded  that  the 
parties  have,  during  all  that  time,  continuously  used  and  occupied  the 
ground,  each  to  the  line  of  the  fence,  and  that  each  acquiesced  in  the 
use  by  the  other. 

It  IS  objected,  however,  that  there  was  not  sufficient  evidence  of  the 
facts  alleged  to  justify  a  submission  to  the  jury.  We  have  the  evi- 
dence of  the  covenant  of  Hahs  in  1835,  to  make  and  maintain  a  fence, 
aod  proof  that  a  fence  was  soon  afterward  made,  and  was  maintained 
until  the  year  1880,  when  the  additional  track  was  laid.  Wra.  R.  Seit- 
zinger  testifies  in  substance,  that ''  in  the  beginning"  the  company  had 
only  one  track,  which  was  completed  in  1838 ;  that  a  fence  was  after- 
ward built  from  fifteen  to  twenty  feet  from  the  base  of  the  embank- 
ment of  the  railroad ;  that  not  a  great  while  afterward,  perhaps  two 
or  three  vears,  the  second  track  was  laid,  on  the  eastern  side  of  the 
first  tracK,  which  brought  the  embankment  within  five  or  six  feet  of 
the  fence.  In  those  statements  he  is  to  some  extent  corroborated  by 
Jacob  Bowers,  Henry  Seiders  and  Lewis  Eisenhower.  The  last  witnesf 
also  testified  that  he  Knew  the  fence  from  the  beginning,  and  that  to 
the  best  of  his  knowledge  it  was  never  used.  Francis  J.  Obert,  the 
plaintiff,  testified  that  he  purchased  the  property  in  1854,  and  that  at 
that  time  there  was  an  old  fence  along  the  railroad,  close  up  to  the 
embankment;  that  from  time  to  time,  as  the  company  filled  on  their 
side  of  the  fence,  he  filled  on  his  side,  and  that  the  fence  was  at  three 
different  times  lifted  up,  but  that  it  was  always  kept  upon  the  same 
line,  on  which  he  found  it,  when  he  bought  the  property.  It  does  not 
appear  by  whom  the  fence  was  built,  but  the  fair  and  reasonable  pre- 
sumption is,  that  it  was  built  pursuant  to  the  provisions  of  the  contract 
Upon  such  evidence  the  court  was  certainly  justified  in  submitting  the 
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question  to  the  jury.  It  was  further  contended,  however,  that  the  strip 
of  land  in  question  was  embraced  in  the  right  of  way  of  the  Cotton 
Mill  Branch.  We  have  no  evidence,  however,  how  this  right  was 
acquired  or  to  what  extent,  and  there  can,  in  such  circumstances, 
be  no  presimiption  which  will  extend  the  right  beyond  what  was 
actually  appropriated,  and  was  used  by  the  company  for  the  purpose. 
In  the  ascertainment  of  the  damages,  considerable  latitude  was  allowed 
in  the  examination,  but  we  discover  no  error  which  would  call  for  a 
reversal  of  the  judgment. 

It  is  not  necessa^,  we  think,  to  refer  in  detail  to  the  several  assign- 
ments of  error.  What  we  have  said  disposes  of  the  several  questions 
intended  to  be  raised.  The  charge  is,  in  some  respects,  subject  to  criti- 
cism ;  it  contains  expressions  which  are  perhaps  incongruous  and  errone- 
ous, but  they  are  not  such,  we  think,  as  damaged  the  cause  of  the 
defendant ;  indeed  the  charge  as  a  whole  was  in  many  respects  more 
favorable  to  the  defendants  tnan  they  had  any  right  to  expect. 

We  are  of  opinion  that  the  assignments  oi  error  are  not  sustained. 

The  judgment  is  aflSrmed. 


EODQEES  V.  OlSHOFFOKY. 

October  5,  1885. 

Vendor  and  Vendee — Defense  against  Purchase- money  Lien  —  DBFiciEifCT 
IN  Amount  op  Land  CJonveyed. 

B.  sold  to  C.  a  piece  of  ground,  delivered  the  de«d,  received  part  of  the  con- 
eideration-money  and  took  a  judgment  for  the  balance  ;  C.  subsequently  alleged 
there  was  a  slight  deficiency  in  the  quantity  of  land  and  claimed  an  allowance 
therefor  out  of  the  judgment.  Held,  that  as  the  evidence  disclosed  there  was  no 
deceit,  imposition,  or  fraud  practiced,  but  that  the  deficiency  grew  out  of  a 
mutual  mistake,  that  both  paries  had  an  equal  opportunity  to  correct  before  the 
closing  of  the  transaction,  that,  therefore,  there  was  no  redress  for  C.  as  sought. 
{See  note,  p.  886.) 

Error  to  the  common  pleas  of  McKean  county. 

A.  conveyed  to  B.  a  lot  of  ground  described  in  the  deed  as  twenty 
feet  wide  ;  on  the  same  day,  S.  conveyed  to  C.  the  same  lot  by  same 
description,  without  warranty  of  the  quantity  of  land  conveyed  or  of 
the  correctness  of  the  lines ;  C.  paid  B.  $1,200  cash  and  gave  a  judg- 
ment for  $2,400,  the  balance  of  tne  purchase-money ;  later,  0.  without 
improving  conveyed  to  D.  the  same  ground  at  an  advance  of  $600 ; 
D.  discovered  that  the  lot  was  one  and  sixty-seven  hundredths  feet  less 
than  twenty  feet  wide.  C.  applied  to  the  court  to  open  the  judgment 
he  had  confessed  and  let  him  into  a  defense  because  of  the  deficiency 
in  the  quantity  of  land  conveyed.  The  court  opened  the  judgment  as  to 
$360  —  and  directed  an  issue.  The  trial  resulted  in  a  verdict  of  $53.01 
for  defendant. 

Thos.  A.  Morrison  and  Jno,  Apple^  for  plaintiff  in  error.  R.  B- 
Stone  and  A.  Leo  Weily  for  defendant  in  error. 

Error  to  common  pleas  of  McKean  county. 

Green,  J.  We  fail  to  discover  in  this  record  even  a  scintilla  of 
evidence  showing  bad  faith  on  the  part  of  the  plaintiff,  and  therefore 
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it  was  error  to  leave  that  question  to  the  jury.  The  learned  connsel 
for  the  defendant  sa^s  there  was  abundant  evidence  of  bad  faith  and 
refers  us  to  the  verdict  as  proof  of  the  assertion.  But  unfortunately 
for  that  method  of  argument,  the  fact  of  the  verdict,  where'  there  is  no 
evidence  to  support  it,  proves  simply  the  wisdom  of  the  rule  which 
interdicts  the  submission  of  the  controverted  question  to  their  action. 
Not  being  referred  to  any  evidence  supporting  the  verdict  in  this  case 
we  have  searched  the  record  for  it  witn  the  utmost  care  and  patience 
but  without  success.  The  subject  of  the  sale  was  a  lot  of  ground  in  the 
city  of  Bradford.  It  is  descnbed  in  the  deed  from  the  plaintiff  to  the 
deiendant  in  the  same  manner  precisely  as  in  the  deed  from  Parsons  to 
the  plaintiff,  and  when  the  deiendant  sold  it  to  Bothstein  he  again 
described  it  and  assumed  to  carry  it  in  the  identical  language  of  the 

frevious  descriptions.  The  description  in  the  plaintiff's  deed  from 
^arsons  as  in  all  the  other  deeds  is  by  adjoiners  and  by  stating  the  out- 
side lines  thus  :  "  All  that  certain  lot  or  parcel  of  land  situate,  lying 
and  being  on  the  north  side  of  Main  street  in  the  citjr  of  Bradford,  Mc- 
Kean  county  and  State  of  Pennsylvania  bounded  and  described  as 
follows,  to-wit :  Commencing  at  a  stake  in  north  line  of  Main  street 
the  south-west  corner  of  lot  of  Willis  &  Smith ;  thence  westwardly 
along  north  Une  of  Main  street  twenty  (20)  feet  to  a  stake ;  thence 
northwardly  and  parallel  with  Mechanic  street  ninety-two  (92)  feet  to  a 
stake ;  thence  eastwardly  and  parallel  with  Main  street  forty  (40)  feet 
to  a  stake ;  thence  southwardly  and  parallel  with  Exchange  street  seven- 
teen (17)  feet  to  a  stake;  thence  westwardly  and  paraUel  with  Main 
street  twenty  (20^  feet  to  a  stake,  and  thence  southwardly  along  lot  of 
Willis  &  Smith,  toe  west  line,  and  parallel  with  Mechanic  street,  seventy- 
five  (75)  feet,  to  place  of  beginning,  being  same  land  conveyed  to  said 
first  party  by  Enos  Parsons  and  wife  by  deed  bearing  even  date  here- 
with. The  property  is  not  described  as  a  lot  containing  twenty  (20) 
feet  in  width  on  Main  street  and  extending  northwardly  of  that  width 
but  as  a  lot,  two  of  the  lines  of  which  are  twenty(20)  feet  in  length.  It  is 
alleged  that  these  lines  are  in  reality  only  eighteen  and  one-third  feet 
long,  and  that,  therefore,  the  plaintiff  may  recover  from  the  defendant, 
his  vendee,  only  so  much  of  the  purchase-money  as  will  be  left  after 
deductingan  amount  proportionate  to  the  difference  in  quantity  indicated 
by  the  difference  in  the  length  of  these  lines.  There  was  no  quantity  oi 
land  stated  in  the  description  as  being  contained  in  the  lot  There  was 
no  warranty  either  of  the  quantity  of  the  land  conveyed  or  of  the 
correctness  of  the  lines  as  described.  The  transaction  was  entirely 
closed  by  the  execution,  delivery  and  acceptance  of  a  deed  for  the 

Eroperty,  payment  of  part  of  the  purchase-money  and  delivery  of  a 
ond  for  the  remainder.  The  purchaser,  being  exahimed  as  a  wit- 
ness on  his  own  behalf,  testified  that  he  went  to  the  property  and 
looked  at  it  before  he  bought  it;  that  he  looked  the  property 
over  before  he  bought  it;  that  there  was  a  building  on  it,  that  he 
did  not  know  the  size  of  the  building,  paid  no  attention  to  it,  merely 
bought  the  lot.  He  does  not  say  that  there  was  any  specific  represen- 
tation made  that  the  lot  was  twenty  (20^  feet  in  width,  or  that  ne  was 
induced  to  buy  it  upon  the  faith  oi  its  being  of  that  width.     He  was 
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asked  :  "  Q.  Was  there  any  thing  said  about  the  size  of  the  lot  or  other 
building  when  you  were  there !  A.  He  called  it  twenty  (20)  feet 
Q.  Did  he  tell  you  who  he  got  it  from!  A.  Yes,  sir.  Q.  Who? 
A.  Mr.  Parsons.  Q.  State  wnether  or  not  Mr.  Eothstein  made  any 
claim  upon  you  for  the  deficiency  in  this  land  ?     A.  No,  sir." 

He  was  also  asked :  "  Q.  Did  you  have  any  conversation  about  it  ? 
A.  Nothing  more  than  about  the  price.  Q.  Did  you  go  and  look  at 
it?  A.  Yes,  sir.  Q.  Did  you  measure  it?  A.  No,  sir.  Q.  How 
did  you  ascertain  what  the  size  was  ?  A.  Mr.  Rodgers  told  me  twenty 
(20)  feet."  The  foregoing  is  absolutely  all  the  testimony  the  defena- 
ant  gave  in  regard  to  statements  concerning  the  size  of  the  lot,  and  it 

E roves  at  the  very  best  nothing  more  than  that  the  plaintiff  said  to 
im  what  he  believed  to  be  true  and  had  reason  to  believe  true.  He 
had  bought  the  lot  from  Parsons  as  being  twenty  (20)  feet  wide  ;  his 
deed  so  described  it.  There  is  nothing  to  show  that  he  knew  that  it 
was  only  eighteen  and  one-third  feet  wide.  Tliere  is  absolutely  noth- 
ing to  show  that  he  practiced  any  fraud  or  deceit  upon  the  defendant 
in  regard  to  the  width  or  any  thing  else.     The  defendant  had  just  as 

food  opportunities  as  the  plaintiff  to  ascertain  the  width  of  the  lot. 
[e  could  have  measured  it,  but  did  not  see  fit  to  do  so,  or  he  could 
have  taken  a  warranty  as  to  the  quantity  but  did  not.  It  is  impossible 
to  find  any  thing  more  in  the  testimony  than  a  mistake  which  was 
mutual  with  equal  opportunities  to  both  to  correct  it  before  closing  the 
transaction.  That  this  is  not  enough  to  open  the  contract  and  let  either 
party  in  upon  the  other  for  redress  after  deed  delivered  and  bond 
given  for  purchase-money  has  been  many  times  decided,  and  is 
undoubted  law  in  this  State.  In  Cronister  y,  Cronistery  1  W.  &  S. 
442^  we  held,  that  as  bet\yeen  a  vendor  and  a  vendee  of  land,  the 
acceptance  of  a  deed  and  execution  and  delivery  of  bonds  for  the 
purchase-money  closes  the  question  upon  the  agreement,  merges  it  in 
the  conveyance,  and  precludes  the  party  from  afterward  claiming  either 
on  the  one  side  an  allowance  for  a  deficiency  in  the  land,  or  on  the 
other,  payment  for  a  surplus. 

In  Farmers  and  Mechcmica^  Bank  v.  OaZbrwith^  10  Penn.  490, 
Gibson,  Ch.  J.,  said  :  "The  execution  of  a  conveyance  is  the  consum- 
mation of  a  purchase ;  after  which  the  parties  have  no  recourse  to  each 
other  except  for  imposition  or  fraud.  Such  is  the  rule  established  by 
Bailey  v.  Sfiydefy  13  S.  &  R.  160,  and  several  other  cases  in  which  it 
was  ruled,  that  when  a  conveyance  has  been  made  without  a  survey, 
and  a  bond  taken  for  the  purchase-money,  the  contract  is  definitively 
closed,  except  where  the  actual  quantity  differs  so  grossly  from  the 
estimate  as  to  be  evidence  of  deceit.''  lu  Dickinson  v.  VoorheeSy  7 
W.  &  S.  353,  on  a  sale  of  three  thousand  two  hundred  and  thirty- 
five  acres  there  was  a  deficiency  of  four  hundred  and  forty-five 
acres,  yet  it  was  held  that  after  deed  made  and  bond  delivered  the  defi- 
ciency constituted  no  defense  against  the  payment  of  the  bond.  In 
Coughenaur^s  Acinars  v.  Staufty  77  Penn.  St.  191,  we  said,  Agnbw, 
Ch.  J. :  "  Where  the  contract  is  executed  by  deed  and  bond  or  other 
security  taken  for  the  unpaid  purchase-money,  the  rule  is  not  to  open 
a  contract  so  far  executed  to  allow  for  a  deficiency  of  quantity,  nor 
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can  there  be  a  recovery  for  an  excess.  The  cases  are  nnmeroas.  Citing 
a  number.  This  nile  as  to  the  closing  of  the  contract  by  deed  hoick 
even  when  the  contract  was  for  a  sale  by  the  acre."  Citing  several 
cases. 

In  the  present  case,  conceding  that  there  was  a  deficiencv  of  one  and 
sixty-seven  one-hundredths  feet  on  a  line  of  twenty  (20)  feet,  we  can- 
not regard  it  as  so  gross  as  to  be  evidence  of  deceit,  and  there  is  no 
evidence  whatever  oi  any  actual  fraud  or  deceit  in  the  case. 

But  in  addition  to  the  foregoing  consideration  it  appears  that  the 
defendant  subsequently  sold  the  property  in  question  to  one  Rothstein, 
describing  it  in  the  deed  in  the  identical  language  by  which  he  bought, 
that  he  has  not  only  never  been  evicted  irom  any  of  the  land  pur- 
chased, but  that  no  demand  has  ever  been  made  by  his  vendee  for  any 
shortage  in  the  property.     In  the  description  he  recites  that  it  is  the 
same  land  sold  by  Parsons  to  Rodgers,  and  by  Rodgers  to  himself, 
Olshoffsky.     Moreover  the  consideration  named  in  this  deed  is  $4,2(K), 
whereas  the  consideration  paid  by  him  to  Rodgers  was  $3,600.       It 
does  not  appear  that  he  put  any  improvements  on  the  property,  and 
apparently  it   seems   that  he  sold  to  Rothstein '  precisely  wuat  he 
bought  from  Rodgers  at  a  profit  of  $600,  and  yet  claims  for  a  defi- 
ciency upon  the  theory  that  he  sustained  damage  on  account  of  it.     He 
has  deprived  himself  of  the  ability  to  restore  the  property  to  Rodgers 
by  selling  it  to  another  and  has  thus  apparently  brought  himself  within 
the  rule  stated  in  McKeen  v.  Beaupland^  35  renn.  St.  488,  that  in  an 
action  for  the  purchase-money  of  lands  the  defendant  could  not  resist 
the  plaintiflPs  right  to  recover  on  the  ground  of  a  failure  of  title  as  to  a 
portion  of  the  property,  if  he  has  disabled  himself  from  placing  his 
vendor  in  statu  quo  by  conveying  the  title  to  a  third  party."     We  do 
not  decide  the  case  upon  these  later  considerations,  those  first  stated 
being  quite  sufficient  to  dispose  of  it.     We  think  the  plaintifPs  fourth 
point  should  have  been  affirmed,  and  the  jury  directed  to  return  a 
verdict  for  the  balance  due  on  the  bond  with  interest.     All  the  assign- 
ments after  the  sixth  are  sustained. 

Judgment  reversed  and  venire  de  novo  awarded. 

NoTB. —  See  Stevens  v.  Oiddings,  45  Conn.  507;  King  v.  Brown,  54  Ind.  368;  Boone 
Real  Prop.,  §888. 

In  the  absence  of  fraud  or  mutoal  mistake,  a  vendor  of  land  is  bound  by  his  con- 
tract as  to  quantity,  although  the  result  contravenes  his  intention.  Heyer  v.  i«, 
40  Mich.  353;  S.  C,  29  Am.  Rep.  537. 

The  maxim  cavaet  emptor y  applied  to  a  sale  of  nearly  two  thousand  acres  of  land 
where  there  was  a  deficit  of  one  hundred  and  sixty-two  acres.  Ekheridge  v.  Ver/Mjf, 
70  N.  C.  713. 

False  representations  as  to  quantity  of  land  conveyed  by  deed  for  a  specified  num- 
ber of  acres,  "  more  or  less,"  form  no  defense  to  an  action  for  purchase-money  unless 
they  were  made  fraudulently  and  with  the  intent  to  deceive  the  purchaser.  Josseljfn 
V.  Edwards,  57  Ind.  212. 

When  a  tract  of  land  is  sold  in  a  body  as  containing  so  many  acres  "  more  or 
less,"  and  both  parties  have  an  equal  opportunity  to  judge  for  themselves  as  to  the 

Quantity  therein  embraced,  and  both  act  in  good  faith,  a  recovery  cannot  be  had  for  a 
eficiency  in  the  number  of  acres  specified.     8tep?ien$  v.  Hudson,  54  Ga,  518. 
If  a  plan  of  town  lots,  by  which  the  lots  are  sold,  differ  so  materially  from  the 
recorded  plan  as  to  affect  the  value  of  the  lots,  this  constitutes  a  good  ground  of 
defense  to  an  action  for  the  payment  of  all  the  purchase-money.     Daus  v.  SabUOt  6S 
Penn.  St.  90. 
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A  vendee,  after  conveying  the  land  and  receiving  the  full  consideration  therefor, 
cannot,  in  an  action  by  the  vendor  to  recover  the  balance  of  the  purchase-price,  plead, 
as  a  defense,  a  deficiency  in  the  land.      Child  v.  Burton,  6  Bush,  617. 

The  grantee  of  land  cannot  remain  in  possession  of  all  the  land  which  he  claimed 
the  deed  should  convey,  rest  several  years  after  the  discovery  of  an  alleged  deficiency 
of  the  land  conveyed,  pay  the  other  notes  given  for  the  consideration  of  the  convey- 
ance,  and  then  set  up  the  deficiency  of  the  land  as  a  bar  to  recovery  on  g^round  of 
recoupment  in  an  action  on  the  last  of  such  notes.  Delaney  v.  McDonald,  47  Wis. 
108. 

Mere  enumeration  of  quantity  at  the  end  of  a  particular  description  of  the  premises 
where  there  is  no  fraud  nor  gross  mistake,  is  matter  of  description  only  and  not  of 
the  essence  of  the  contract,  and  in  such  case  there  will  not  be  deduction  made  from 
the  amount  of  the  mortgage  given  to  secure  the  purchase-money.  Meliek  v.  Dayton, 
34  N.  J.  Eq.  245. 

A  tract  of  land  described  by  metes  and  bounds,  and  said  to  contain  forty- three  and 
three- fourths  acres,  more  or  less,  was  sold  for  the  gross  sum  of  $5,000.  It  turned  out ' 
that  the  vendor  had  no  title  as  to  four  acres  embraced  within  the  description, 
although  the  vendee  supposed  himself  to  be  getting  all  the  land.  Held,  that  the 
vendee  was  entitled  to  a  proportional  abatement  of  the  price.  Moses  v.  Wallace,  7 
Lea,  413;  to  same  effect.  Darling  v.  Otborne,  51  Vt.  148;  Mendelhall  v.  Steckel,  47 
Md.  453.— Ed. 


First  National  Bank  of  Mahanoy  City  v.  Gorman. 

October  5,  1885. 

Evidence  to  eIstablish  Notice  to  Pledgee  that  One  is  Entitled  to  the  Pro- 
tection OF  Collateral  Security. 

a.  deposited  with  a  bank  collateral  security  for  a  note  discounted  for  him  by 
the  bank.  B.  subsequently  indorsed  a  note  for  A.  which  was  discounted  by  the 
same  bank.  Later  B.  paid  a  portion  of  the  note  he  had  indorsed  and  gave  a 
jud^ent  to  the  bank  for  the  balance.  Held,  that  where  a  part  of  the  defense  to 
a  scire  facias  to  revive  sach  judgment  rested  upon  the  question  of  notice  to  the 
bank,  that  defendant  was  entitl^  to  the  protection  of  the  collateral  security  held 
by  it,  the  evidence  to  establish  it  should  be  clear  and  plain  to  sustain  a  verdict 
against  the  judgment. 

Error  to  the  common  pleas  of  Schuylkill  county. 

Ralph  11.  Lee  and  George  H.  Wren  were  transacting  business  as  a 
firm  in  the  name  of  Lee  &  Wren.  In  1&76  they  procured  the  First 
National  Bank  of  Mahanoy  city  to  discount  commercial  paper  of  the 
Bechtelville  Iron  Company,  and  pledged  as  collateral  security  therefor 
first-mortgage  bonds  of  said  iron  company.  April  5,  1876,  the  bank 
discounted  for  Lee  &  Wren  a  note  drawn  by  Ralph  R,  Lee  and  indorsed 
by  Edward  Gorman.  June  7,  1876,  this  note  was  renewed  and  after- 
ward went  V>  protest.  September  ,  1876,  the  bonds  pledged  as  col- 
lateral were  called  in  and  others,  guaranteed  by  the  Philadelphia  and 
Reading  Railroad  Company,  were  issued  in  their  stead ;  the  bonds  held 
by  the  bank  being  handed  over  and  new  ones  of  like  amount  substi- 
tuted. November  28,  1876,  the  bonds  held  as  collateral  were  sold  by 
order  of  the  bank.  December  10,  1876,  Gorman  paid  $68.50  on 
account  of  the  debt,  interest  and  costs  on  the  note  he  indorsed,  and  on 
the  same  day  confessed  a  judgment  for  the  balance.  In  1878  the  bank 
had  a  settlement  with  Lee  &  Wren.  Prior  to  May  12,  1881,  Gorman 
bad  paid  $360  on  account  of  the  judgment  confessed.  November  14, 
1881,  a  scire  facias  issued  to  revive  the  Gorman  judgment. 

In  defense  it  was  contended  that  Lee  &  Wren  had  agreed  with  Gor- 
man that  he  should  have  the  benefit  of  the^  collaterals ;  and  further. 
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that  they  bad  notified  the  bank  of  that  fact  and  had  insisted  at  all  times 
that  the  note  of  Gonnan  should  be  included  in  the  settlement  of  the 
bonds. 

T,  H.  B.  Lyon  and  nuylies  <&  Farquhar^  for  plaintiff  in  error. 
James  B.  Beilly  and  John  W.  liyon^  for  defendant  m  error. 

Gkeen,  J.  The  rights  of  the  plaintiff  as  pledgee  of  the  Bechtelville 
bonds  accrued  in  1875,  when  the  bonds  were  first  pledged  as  collateral 
to  the  notes  of  the  Bechtelville  Iron  Company,  given  to  Lee  &  Wren, 
for  whom  they  were  discounted  by  the  plaintiff.  The  bonds  were 
never  deposited  as  collateral  to  the  Gorman  note.  That  note  had  no 
existence  till  in  April,  1876.  It  is  entirely  undisputed  that  the  bank 
never  agreed  to  hold  the  bonds  as  collateral  to  the  Gorman  note ;  on  the 
contrary,  they  declined  to  do  so  when  requested.  In  the  fall  of  1876,  the 
bank  gave  notice  to  Lee  &  Wren  to  pay  off  the  notes  and  redeem  the 
bonds.  This  they  failed  to  do,  and  shortly  after  the  bank,  after  giving 
notice  to  Lee  &  W  ren,  sold  the  bonds  at  public  sale  in  Philadelphia,  and 
bought  them  at  eighty-five  cents  on  the  dollar,  that  being  the  highest 
price  bid  for  them.  After  this  sale  the  bank  obtained  from  the  defend- 
ant Gorman  a  confession  of  judgment  for  $1,500,  being  part  of  the  note 
indorsed  by  him  for  Lee  &  Wren,  the  remainder  due  on  the  note  being 
paid  by  him  in  cash.  At  different  times  afterward,  from  February, 
1877,  to  May,  1881,  the  defendant  paid  to  the  plaintiff  sums  amount- 
ing in  the  aggregate  to  $360  in  all  on  account  oi  the  judgment.  The 
present  proceeding  is  a  scire  facias  to  revive  the  judgment,  and  the 
defense  set  up  is  that  the  plaintiff  was  a  pledgee  of  the  Bechtelville 
bonds  for  the  protection  of  the  note  orio^inally  indorsed  by  the  defend- 
ant. The  case  was  left  to  the  jury  solely  upon  the  question  whether 
the  plaintiff  had  notice  of  the  right  of  Gorman  to  look  to  the  bonds 
as  a  security  for  the  note.  The  learned  judge  of  the  court  below,  in  a 
very  fine  and  able  charge,  instructed  the  jury  that  the  bonds  were  not 
originally  deposited  as  collateral  to  the  Gorman  note,  and  that  at  the 
time  the  note  was  discounted  nothing  was  said  to  the  bank  about  hold- 
ing the  bonds  as  collateral  to  it.  He  also  said  that  if  any  notice  was 
Siven  to  the  bank  on  this  subject  it  must  have  been  after  the  note  was 
iscounted  and  before  the  settlement  between  Lee  &  Wren  and  the 
bank,  which  took  place  in  1878,  and  that  the  only  testimony  in  connec- 
tion with  the  matter  was  that  of  Lee  &  Wren,  and  he  summed  up  the 
matter  finally  by  saying  to  the  jury :  "  It  is  a  question  for  you  whether 
their  testimony  amounts  to  sufficient  to  show  that  they  had  given 
notice  to  the  bank  that  Gx>rman  had  such  a  right  to  look  to  the  bonds 
as  security  for  this  Gorman  note.^'  After  referring  to  the  testimony 
of  Lee  &  Wren,  and  explaining  to  the  jury  that  the  mere  expression  by 
Lee  &  Wren  of  their  desire  that  the  bank  should  allow  enough  for  the 
bonds  to  cover  the  Gorman  note  would  not  be  sufficient  to  show  a  notice 
to  the  bank  that  Gorman  had  an  agreement  with  Lee  &  Wren,  by  which 
he  acquired  a  right  to  look  to  the  bonds  as  collateral,  he  said :  "  You 
must  be  satisfied  under  the  evidence  in  the  case  that  in  the  negotia- 
tions between  Lee  &  Wren  ana  the  bank  either  Lee  or  Wren  did 
notify  the  bank  that  there  was  such  an  agreement  between  themselves 
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and  Gorman,  by  which  Gorman  had  a  right  to  look  to  the  bonds  as  a 
collateral  security."  While  we  do  not  quite  understand  how  the  bank 
could  be  affected  by  any  agreement  made  between  Gorman  and  Lee 
i&  Wren  after  its  rights  had  attached ;  yet,  if  such  were  the  case,  and 
there  had  been  testimony  suflBicient  to  justify  a  verdict  for  the  defend- 
ant, no  fault  could  be  found  with  the  manner  in  which  the  question  of 
notice  to  the  bank  was  committed  to  the  jury.  But  just  here  we  think 
there  was  error  in  the  action  of  the  learned  court  below.  A  very 
careful  study  of  the  testimony  fails  to  discJose  any  evidence  sufficient 
to  authorize  the  jury  to  find  that  there  was  anv  notice  to  the  bank  of 
any  agreement  lletween  Gorman  and  Lee  &  Wren  that  these  bonds 
were  to  be  held  as  collateral  to  the  Gorman  note.  Gorman  was  him- 
self examined  as  a  witness,  and  he  nowhere  alleges  that  such  an  agree- 
ment was  ever  made.  The  utmost  that  he  said  on  that  subject  was 
in  his  answers  to  the  following  questions :  "  Q.  If  you  became  an 
indorser  of  one  of  their,  notes  in  1876,  just  state  the  circumstances 
under  which  you  came  to  do  so  ?  A.  Mr.  Lee  came  down  to  my  place 
where  I  was  working  and  asked  me  to  do  it ;  he  told  me  on  the  way  up 
to  the  bank  that  there  was  plenty  of  security  in  the  bank  to  redeem  it, 
and  any  other  paper  he  might  have  there ;  the  note  was  made  in  the 
bank,  signed  in  tlie  bank.  Q.  You  indorsed  the  note  in  the  bank? 
A.  Yes,  sir.  Q.  In  the  presence  of  any  of  the  officers  of  the  bank? 
A.  In  the  presence  of  i  oder,  the  cashier."  It  will  be  seen  at  once 
that  nothing  was  said  about  these  particular  bonds;  no  promise  was  made 
or  exacted  that  the  securities  that  were  ther^  should  be  held  as  collate- 
ral to  this  note ;  no  condition  or  stipulation  of  any  kind  was  demanded, 
or  even  proposed  by  Gorman  as  the  basis  upon  which  he  would 
indorse  the  note ;  no  agreement  was  made  that  the  securities  then  in 
the  bank  should  be  kept  there,  or  that  Lee  &  Wren  should  abstain 
from  increasing  their  indebtedness  or  from  specifically  pledging  the 
securities  for  otlier  debts  or  from  taking  them  up  whenever  they  pleased. 
So  far  as  Gorman's  testimony  goes  his  indorsement  was  absolute  and 
unconditional,  and  simply  preceded  by  a  remark  made  by  Lee,  that  at 
that  time  there  were  securities  at  the  bank  sufficient  to  redeem  any 
paper  he  might  have  there.  Nor  does  the  testimony  of  Lee  or  Wren 
present  the  subject  in  any  materially  different  light.  Lee  was  asked: 
"  Q.  State  whetner  or  not  you  and  Mr.  Wren  did  not  both  claim  during 
the  progress  of  this  settlement,  that  those  bonds  were  security  for  tne 
Gorman  paper  as  well  as  the  other?  A.  We  stated  so  to  the  bank  that 
we  wished  them  to  be.  Q.  And  insisted  that  they  should  bo  so  treated 
in  the  settlement  that  was  made  with  you?  A.  We  told  them  we 
would  like  to  have  them  included  in  the  settlement,  that  note.  Q.  You 
stated  to  the  bank  that  you  wished  the  bonds  to  be  considered  as 
security  for  the  Gorman  paper.  When  did  you  state  that  to  the  bank? 
A.  That  was  at  the  time  we  were  dealing  backward  and  forward  about 
it  for  a  settlement."  It  is  manifest  that  this  language  instead  of  being 
notice  to  the  bank  that  Lee  &  Wren  had  agreed  with  Gorman  at  the 
time  of  his  indorsement  that  the  bonds  were  to  be  held  as  coUaterrfl  to 
that  note,  was  merely  the  expression  of  their  wish  at  a  long  subsequent 
time,  that  the  bank  snould  so  hold  them.  The  witness  states  elsewhere 
Vol.  II.— 113 
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that  the  bank  declined  to  do  so.  Immediately  after  the  foregoing 
testimony  the  same  witness  testified  that  the  bonds  were  not  placed  as 
collateral  for  the  indebtedness  of  Lee  &  Wren  but  for  the  Bechtelville 
paper  only  at  first,  and  this  statement  was  repeated  many  times  both  by 
Lee  and  Wren  in  the  course  of  their  testimony.  Wren  testified: 
"Q.  Was  there  any  agreement  between  yon  and  the  bank,  that  is  between 
your  firm  and  the  bank,  that  these  bonds  should  be  held  as  security  for 
any  other  paner  than  the  Bechtelville  paper?  A.  No,  sir,  not  as  I 
remember.  (J.  Any  thing  said  on  that  subject  ?  A.  No,  sir,  not  that 
I  remember."  He  also  testified :  "  Q.  The  only  time  you  talked  to  the 
bank  about  including  the  Gorman  note  was  when  you  came  to  make 
this  final  settlement  ?  A.  Yes,  sir,  after  we  got  the  second  bonds." 
Also :  "  Q.  State  whether  you  did  not  communicate  to  them  that  you 
had  told  Gorman  that  these  collaterals  in  the  bank  were  sufficient  to 
secure  him  at  the  time  he  indorsed  the  note  before  they  made  this 
application  ?  A.  I  do  not  remember  that  I  said  that  to  them,  but  they 
paid  75  for  the  bonds,  and  we  expected  to  get  at  least  75  for  them  ; 
then  we  could  have  paid  for  them.  Q.  Do  you  remember  whether  it 
was  stated  to  them,  either  by  you  or  Lee  during  your  negotiations  or 
attempt  to  settle,  that  such  an  arrangement  had  been  made  with  Gt)r- 
man  and  that  you  wanted  him  to  have  the  benefit  of  this  security  ? 
A .  We  might  have  said  —  we  calculated  we  had  collateral  there  to  pay 
for  all  the  paper  we  had ;  we  did  not  calculate  those  bonds  to  remain 
there  at  all."  Much  other  testimony  was  given  by  these  tw6  witnesses, 
the  purport  of  which  was  that  they  were  very  anxious  to  have  the  Gor- 
man paper  included  in  the  final  settlement,  and  tried  every  means  with 
the  bank  to  induce  them  to  allow  a  price  for  the  bonds  which  would 
cover  it,  but  the  bank  positively  refused  to  do  it  and  held  on  to  the 
paper.  They  were  pressed  with  many  questions  by  defendant's  counsel, 
who  called  them  to  the  stand  with  the  object  of  getting  from  them  a 
distinct  statement  that  they  had  notified  the  bank  that  tney  had  agreed 
with  Gorman  to  hold  these  bonds  as  collateral  to  his  indorsement  but 
in  ho  instance  did  either  of  them  make  a  precise  statement  to  tliat  effect 
We  are  referred  to  the  followmg  testimony  as  sufficient  to  sustain  the 
verdict.  Lee  being  examined  was  asked :  *^  Q.  Before  this  appropria- 
tion was  made  of  the  proceeds  of  these  bonds  to  this  paper  which  you 
settled,  did  you  inform  the  bank  officers  that  you  had  told  German  or 
arranged  with  Gorman  that  he  should  have  the  benefit  of  any  collat- 
erals you  had  there  ?  A.  Yes  ;  I  think  we  did  at  the  time  of  this  set- 
tlement. Q.  Before  they  made  the  appropriation  ?  A.  We  told  them 
in  a  conversation  that  we  wanted  to  protect  Gorman  in  this  paper,  and 
wanted  to  have  that  included  in."  The  second  answer  explains  tne  first, 
and  proves  that  the  witness  was  referring  entirely  to  the  conversation 
previously  stated  by  him,  in  which  he  expressed  a  desire  that  the  Gor- 
man paper  should  be  protected.  He  was  next  asked  :  "  Q.  You  told 
Gorman  that  there  were  collaterals  there  that  he  should  have  the  bene- 
fit of  ?  A.  Yes,  sir.  Q.  They  refused  then  to  agree  to  that,  to  allow 
it  k)  go  on  the  Gormait  paper?  A.  Yes,  sir,  they  considered  Gorman 
good  enough  outside  of  that." 

Whether  the  witness  had  ongmally  told  Gorman  this  or  not  was  not 
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material,  unless  it  took  the  form  of  an  agreement  upon  faith  of  which 
the  indorsement  was  made,  and  unless  also  the  fact  of  such  agreement 
was  communicated  to  the  bank  in  a  distinct  and  definite  manner,  and 
this  the  witness  does  not  state. 

A  further  question  was  put  which  it  is  offered  as  material,  thus : 
"  Q.  Then  notwithstanding  you  .communicated  to  them  that  you  had 
agreed  with  Gorman  or  told  him  he  should  have  the  benefit  of  collat- 
erals, that  you  had  enough  then  to  make  him  secure,  they  refused  to 
make  the  application  of  tnis  overplus  to  the  Gorraan  paper,  but  applied 
it  to  paper  they  held  against  you  that  was  utterly  worthless  ?  A.  That 
was  it.  They  picked  out  all  the  bad  paper  and  gave  us  credit  for;  and 
the  good  they  held  the  other  parties  lor." 

It  is  impossible  to  regard  this  answer  as  being  any  evidence  what- 
ever to  prove  that  the  witness  had  communicated  to  the  bank  any  agree- 
ment with  Gorman  in  regard  to  the  collaterals.  The  interrogative  part 
of  the  question  has  no  relation  to  that  subject,  and  the  answer  proves 
that  the  witness  was  describing  the  action  of  the  bank  in  selecting  the 
TOper,  and  not  what  he  said  m  making  a  communication  to  the  Bank. 
The  assumption  contained  in  the  question  by  way  of  recital  was  not 
warranted  by  the  previous  testimony  and  was  neither  repeated  nor  ver- 
ified by  the  words  of  the  answer.  It  seems  unnecessary  to  prosecute  f 
further  the  review  of  the  testimony.  The  witnesses  were  afforded  the 
opportunity  of  saying  directly  and  distinctly  whether  they  had  notified 
the  bank  of  any  agreement  with  Gorman  respecting  these  particular 
collaterals  and  they  did  not  say  it.  In  such  circumstances  it  would  not 
be  proper  to  impute  such  a  meaning  to  them  by  interpretation  of  other 
answers  to  other  questions  relating  to  other  subjects.  Especially  is  this 
the  case  in  view  of  the  fact  that  the  defendant  himself  made  no  pre- 
tense in  his  testimony  of  the  existence  of  any  such  agreement,  made 
no  claim  to  the  bank  that  he  was  entitled  to  the  protection  of  these 
bonds  as  collaterals,  gave  no  notice  of  any  rights  or  equities  as  a  pledgor, 
confessed  judgment  to  the  bank  for  the  largest  part  of  the  note  he  nM 
indorsed  after  paying  the  remainder  and  after  the  bank  had  sold  the 
bonds  as  pledgee,  and  then  made  repeated  payments  on  account  of  the 
judgment  during  several  years  succeeding  its  confession.  The  evidence 
supporting  such  a  defense  as  this  where  the  proceeding  is  a  scire  facias 
to  revive  the  judgment  ought  to  be  very  plain  and  clear  indeed.  We 
find  it  to  be  quite  otherwise  and  entirely  msufiicient  to  sustain  a  verdict 
against  the  judgment.  We  are  of  opinion  that  there  was  not  sufficient 
evidence  to  warrant  the  submission  of  the  question  of  notice  to  the 
jury  and  that  they  should  have  been  instructed  to  render  a  verdict  for 
the  plaintiff.     The  assignments  are  all  sustained. 

Judgment  reversed  and  venire  de  novo  awarded. 
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Railing  v.  Commonwealth. 

October  5, 1885. 

Criminal  Law  —  Abortion  — -  Evidence —  Dying  Declarations  Not  Aokissible. 
Dyiniif  declarations  are  admis-sible  in  evidence  in  homicide  cases  only.* 
A  defendant  was  charged  with  administering  to  a  woman  a  drac^  with  intent  to 
procure  an  abortion  ;  it  was  also  charged  against  him  that  the  death  of  the  woman 
had  resulted  as  a  consequence.  Held,  that,  as  under  the  Penal  Ck)de  the  offense 
charged  was  no  grade  of  homicide,  the  dying  declaration  of  the  woman  was  not 
admissible  in  evidence  against  the  defendant. 

Error  to  the  quarter  sessions  of  Cumberland  county. 

Charles  A.  Railing  was  tried  and.  found  guilty  of  administering  to 
Annie  Foust  a  drug  with  intent  to  procure  a  miscarriage,  in  coosequence 
of  which  she  died ;  on  the  trial  the  Commonwealth  offered  and  gave  in 
evidence  the  dyiog  declaration  of  Miss  Foust  to  the  effect  that  the 
defendant  had  taken  her  to  a  doctor's  office  where  two  black  powders 
were  injected  into  her  person,  whereby  the  miscarriage  had  been  pro- 
duced. 

jP.  jE!  Beltzhoover  and  S.  tl&pbv/rn^  Jr,^  for  plaintiff  in  error.  Joh/a 
T.  Stewattj  district  attorney,  and  II.  8.  Stewart^  for  defendant  in  error. 

Green,  J.  The  principal  question  in  this  case  is  that  which  relates 
to  the  admissibility  of  the  dying  declarations  of  Annie  Foust.  The 
defendant  was  charged  with  admmistering  to  her  a  drug  with  intent  to 
procure  a  miscarriage,  and  it  was  also  charged  that  her  death  resulted 
as  a  consequence.  There  were  four  counts  in  the  indictment  and  all 
of  them  cliarged  the  death  of  the  woman  as  the  result  of  the  defend- 
ant's unlawful  act.  It  is  entirely  unquestioned  that  dying  declarations 
are  admissible  only  in  homicide  cases,  as*  a  rule,  and  that  the  death  of 
the  deceased  must  be  the  subject  of  the  charge  and  the  circumstances 
of  the  death  the  subject  of  the  declaration.  1  Greenl.  Ev.,par.  156, 
13th  ed.;  Whart.  Cr.  Ev.  276;  Whart.  Am.  Cr.  Law,  par.  669  et  sea. 

It  is  equally  unquestioned  that  there  is  no  grade  of  homicide  involved 
in  this  case,  the  offense  charged  being  the  one  commonly  known  as 
abortion.  It  is  argued,  however,  with  much  force  that  the  death  of  the 
woman,  when  it  occurs,  is  a  necessary  ingredient  of  the  offense  under 
our  statute,  and  therefore  brings  the  case  within  the  rule  above  stated. 
It  is  claimed  that  the  death  is  m  part  at  least  the  subject  of  the  charge. 
In  one  sense  this  is  true.  But  the  question  is,  is  it  so  in  the  real  sense 
of  the  rule  which  controls  the  subject  ?  That  inquiry  involves  the 
necessity  of  an  examination  of  our  criminal  statute  against  abortion. 
It  consists  of  two  sections,  the  eighty -seventh  and  eighty-eighth  of  the 
Criminal  Code  of  1860.  The  eighty-seventh  provides  that  if  any  per- 
son shall  unlawfully  administer  any  drug  or  substance  to  a  pregnant 
woman,  or  use  any  instrument  with  intent  to  procure  her  miscarriage, 
and  she  or  the  child  shall  die  in  consequence  of  such  act,  such  person 
shall  be  guikv  of  felony  and  shall  be  sentenced  to  pay  a  fine  not  exceed- 
ing $500  and  to  undergo  imprisonment  at  labor  not  exceeding  seven 

♦28  Moak  Eng.  Rep.  592;  81  id.  741;  24  N.  W.  Rep.  464,  note;  20  id.  905;  78  Mo. 
880;  69  Ga.  68;  89  Ohio  St.  74;  63  Cal.  19;  61  Miss.  168.  161.— En. 
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years.  The  eighty-eighth  section  provides  that  if  any  person,  with  intent 
to  procure  the  miscarriage  of  any  woman,  shall  unlawfully  administer 
to  her  any  drug  or  substance,  or  use  any  instrument  or  other  means  with 
like  intent,  he  shall  be  guilty  of  felony,  and  be  sentenced  to  pay  a  fine 
not  exceeding  $500,  ana  under^  an  imprisonment  at  labor  not  exceed- 
ing three  years.  In  the  last  case  the  oflfense  is  complete  without  the 
death  of  the  woman  or  child.  In  both  cases  the  grade  of  the  offense  is 
the  same  felony.  In  both,  the  acts  done  by  the  prisoner  are  the  same. 
In  the  first,  if  these  acts  are  followed  by  the  death  of  the  mother  or 
child  as  a  consequence,  that  is,  in  the  relation  of  effect  to  a  crime,  a 
difference  results  in  one  of  the  penalties  imposed.  The  possible  fine  is 
the  same,  but  the  possible  imprisonment  is  longer,  seven  years  instead 
of  thr^e.  The  facts  which  constitute  the  crime  are  precisely  the  same 
in  both  cases,  to-wit :  the  administering  the  drug,  or  using  the  instru- 
ment with  intent  to  procure  a  miscarriage.  It  follows  that  the  death 
is  no  part  of  the  facts  which  go  to  make  up  or  constitute  the  crime.  It 
is  complete  with  the  death  or  without  it.  The  death,  therefore,  con 
siderea  in  and  of  itself  is  not  a  constituent  element  of  the  offense.  It 
may  happen  or  it  may  not.  If  it  does  not  happen,  a  certain  possibility  of 
penalty  follows.  If  it  does  happen,  the  same  character  of  penalty  results, 
but  with  a  larger  possibility,  not  a  certainty,  in  one  of  the  items.  This 
seems  to  be  a  precise  expression  of  the  difference  between  the  cases  pro- 
vided for  in  the  two  sections.  This  being  so,  the  question  recurs,  is  the 
difference  between  the  two  of  such  a  character  as  to  change  the  application 
of  the  rule  of  law  relating  to  the  admissibility  of  dying  declarations  ?  Of 
course  they  are  not  admissible  if  death  does  not  result  as  a  consequence 
from  the  unlawful  acts.  Therefore,  if  the  woman  should  subsequently 
die  from  some  entirely  different  and  independent  cause,  her  dying 
declarations  in  relation  to  a  prior  miscarriage  would  be  clearly  incom- 
petent. In  case  she  does  die  in  conscijuence  of  the  unlawful  acts,  the 
crime  charged  and  tried  is  not  homicide  in  any  of  its  forms,  but  the 
felony  of  administering  a  drug  or  using  an  instrument  with  intent  to 
produce  a  miscarriage.  In  its  facts  and  in  its  essence  it  is  the  same 
crime  that  is  chargea  and  tried  if  no  death  results.  The  death,  when 
it  occurs,  is  an  incident  the  sole  purpose  of  which  is  to  determine 
whether  the  imprisonment  of  the  defendant  may  be  longer  than  when 
death  does  not  occur.  The  facts  which  constitute  the  crime  may  not 
be  proved  by  any  declarations  of  the  woman  when  death  does  not  fol- 
low, or  when  it  follows  from  some  other  cause.  Why  then  should  the 
very  same  facts  be  proved  by  such  declarations  when  death  does 
result  ?  Not  because  it  is  a  homicide  case  and  the  rule  as  to  dying 
declarations  admits  them  in  such  cases,  becausi9  it  is  not  a  case  of 
homicide  in  any  point  of  view.  Not  because  the  death  is  the  subject 
of  the  charge,  for  the  charge  is  the  attempted  or  accomplished  mis- 
carriage by  means  of  a  drug  or  instrument.  That  crime  is  as  fully 
completed  without  the  death  as  with  it.  The  death,  therefore,  is  not 
an  essential  ingredient  of  it.  The  function  under  the  statute,  when  it 
occurs  as  a  consequence,  is  not  to  determine  the  factum  or  the  character 
or  the  grade  of  the  crime,  but  the  character  of  the  penalty  to  be 
endured  by  the  criminal.     Of  course,  if  the  statute  had  declared  that 
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when  death  resulted  the  offense  should  be  manslau^ter,  or  any  other 
grade  of  homicide,  the  case  would  be  entirely  dinerent.  Then  the 
death  would  be  an  essential  ingredient  of  the  onense  and  would  be  the 
subject  of  the  charge,  and  the  rule  as  to  dying  declarations  would 
apply.  But  such  is  not  the  case,  and  we  do  not  think  it  wise  to  enlarge 
the  operation  of  the  rule  so  as  to  embrace  cases  other  than  homicide 
strictly.  The  objections  to  the  admission  of  such  testimony  are  of  the 
gravest  character.  It  is  hearsay ;  it  is  not  under  the  sanction  of  an 
oath  and  there  is  no  opportunity  for  cross-examination.  It  is  also  sub- 
ject to  the  special  objection  that  it  generally  comes  from  persons  in  the 
ast  stage  of  physical  exhaustion,  with  mental  powers  necessarily 
impaireci  to  a  greater  or  lesser  extent,  and  at  the  best  represents  the 
declarant's  perceptions,  conclusions,  inferences  and  opinions,  which  may 
be  and  often  are  based,  upon  imperfect  and  inadequate  grounds.  Nor 
is  the  reason  ordinarily  given  for  their  admission  at  all  satisfactory. 
It  is  that  the  declarant,  in  the  immediate  presence  of  death,  is  so  con- 
scious of  the  great  responsibility  awaiting  him  in  the  near  future  if  he 
utters  falsehood,  that  lie  will,  in  all  human  probability,  utter  only  the 
truth.  The  fallacy  of  this  reasoning  has  been  many  times  demonstrated. 
It  leaves  entirely  out  of  .account  the  influence  of  the  passion  of  hatred 
and  revenge  which  almost  all  human  beings  naturally  feel  against  their 
murderers,  and  it  ignores  the  well-known  fact  that  persons  guilty  of 
murder,  beyond  all  question,  very  f re(][uently  deny  their  guilt  up  to  the 
last  moment  upon  the  scaffold.  But  in  point  of  fact  the  reason  we  are 
considering  cannot  be  regarded  as  the  real  or  the  controlling  reason  for 
the  rule,  l^cause  in  terms  it  would  be  just  as  applicable  to  declarations 
made  by  dying  persons  in  regard  to  civil  affairs  or  to  all  minor  criminal 
matters  as  to  the  facts  attending  a  homicide.  In  truth  there  would  be 
less  temptation  to  falsifying  in  regard  to  such  matters  than  in  regard  to 
acts  of  violence  perpetrated  upon  the  person  of  the  declarant  Yet  it 
is  undisputed  that  in  all  civil  cases  ana  in  all  crimes  other  than  homi- 
cide sucn  declarations  are  entirely  incompetent. 

A  far  better  reason  in  support  of  the  rule,  as  it  seems  to  us, 
is,  that  dying  declarations  are  aamitted  from  the  necessity  of  the  case 
and  in  order  that  murderers  may  not  go  unpunished,  buch  a  reason 
only  can  justify  their  admission  in  cases  involving  the  life  of  the 
accused.  While  ordinarily  the  precautions  against  illegitimate  testi- 
mony increases  with  the  danger  menacing  the  accused,  in  this  one 
exceptional  case  of  homicide  they  are  relaxed,  and  the  rule  which 
excludes  mere  declarations  in  all  other  cases  is  removed. 

In  Whart.  Crim.  Ev.  par.  278,  the  rule  is  thus  stated  : ' "  Dying  dec- 
larations are  admitted  from  the  necessity  of  the  case,  to  identi^  the 
prisoner  and  the  deceased,  to  establish  the  circumstances  of  the  res  gestm 
and  to  show  the  transactions  from  which  the  death  results.''  In  Greenl. 
Ev.  vol.  1  (13th  ed.),  par.  156,  the  writer  says:  "Those  of  the  like 
considerations  have  been  regarded  as  counterbalancing  the  force  of  the 
general  principle  above  stated,  leaving  this  exception  to  stand  only 
upon  the  ground  of  the  public  necessity  of  preserving  the  lives  of  the 
X5ommunity  by  bringing  manslayers  to  justice.  For  it  often  happens 
that  there  is  no  third  person  present  tg  be  an  eye  witness  to  the  fact, 
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and  the  usual  witness  in  other  cases  of  felony,  namely,  the  party 
injured,  is  himself  destroyed."  In  the  foot  note  (2)  to  the  above  section 
the  opinion  of  Judge  Kbdfield  is  quoted  in  the  following  words: 
**  But  it  was  from  a  misapprehension  of  the  true  grounds  upon  which 
the  declarations  are  receivable  as  testimony.  It  is  not  received  upon 
any  other  ground  than  that  of  necessity,  in  order  to  prevent  murder 
going  unpunished.  What  is  said  in  the  books  about  the  situation  of 
Sie  declarant,  he  being  virtually  under  the  most  solemn  sanction  to 
speak  the  truth,  is  far  from  presenting  the  true  ground  of  admission." 

Believing  this  to  be  the  true  ground  upon  whicn  to  place  the  admissi- 
bility of  dying  declarations,  it  will  be  seen  at  once  that  they  are  incom- 
petent except  in  cases  of  actual  homicide,  where  the  killing  is  the  very 
substance  and  subject  of  the  criminal  accusation  on  trial.  This  we 
hold  to  be  the  true  sense  in  which  to  interpret  the  rule  that  such  dec- 
larations are  only  admissible  where  the  death  is  the  subject  of  the 
charge. 

All  the  text-books  and  a  host  of  judicial  decisions  afesert  that  the  rule 
of  admissibility  is  confined  to  crises  of  homicide.  Thus,  this  court  in 
Brawn  v.  Commonwealth,  73  Penn.  St.  327 ;  S.  C,  13  Am.  Rep.  740, 
state  the  rule,  quoting  from  Whart.  Am.  Cr.  Law,  par.  669,  in  these 
words:  "The  dying  declarations  of  a  person  who  expects  to  die,  re- 
specting the  circumstances  under  which  he  received  a  mortal  wound, 
are  constantly  admitted  in  criminal  prosecutions  where  *^^he  death  is  the 
subject  of  criminal  inquiry,  though  the  prosecution  be  for  manslaughter, 
though  the  accused  was  not  present  when  they  were  made  and  had  no 
opportunity  for  cross-examination,  and  against  or  in  favor  of  the  party 
charged  with  the  death." 

There  is  a  vast  number  of  cases  in  which  where  the  prisoner  is  tried 
for  a  crime  other  than  homicide,  the  dying  declarations  of  the  person 
upon  whom  the  crime  was  perpetrated  are  inadmissible  though  they 
relate  to  the  circumstances  of  the  crime.  Thus  in  Rex  v.  Lloya,  4  Carr 
&  Pa^ne,  233,  it  was  held  that  on  an  indictment  for  robbery,  the  declara- 
tion in  articulo  mortis,  of  the  party  robbed  is  not  admissible  in  evi- 
dence. BoLLAND,  B.,  said :  "  I  think  that  declarations  in  articulo  mortis 
are  not  admissible  in  evideiuje  to  make  out  a  charge  of  robbery; 
nor  indeed  any  other  charge  except  those  in  nvhich  the  death  of  the 
deceased  person,  by  whom  the  declaration  was  made,  is  the  subject  of  the 
inquirv."  A  citation  of  this  class  of  cases  is  not  necessary  as  they  are 
quite  familiar  and  are  not  at  all  disputed.  It  only  remains  to  consider 
the  course  of  authority  upon  the  very  question  now  before  us.  It  has 
never  heretofore  been  before  this  court.  But  in  England  and  several 
of  the  States  it  has  been  considered  and  determined,  and  the  weight  of 
authority  seems  to  be  quite  decidedly  against  the  admissibility  of  the 
evidence.     Thus  in  Rex  v.  Hutchinson,  2  Barn.  &  Crea.  608,  note  a,  the 

Erisoner  was  indicted  for  administering  savin  to  a  woman  pregnant 
ut  not  quick  with  child,  with  intent  to  procure  abortion.  The  woman 
was  dead,  and  for  the  prosecution,  evidence  of  her  dying  declaration 
upon  the  subject  was  tendered.  The  court  rejected  the  evidence, 
ODserving  that  although  the  declaration  might  relate  to  the  cause  of 
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the  death,  still  snch  declarations  were  admissible  in  those  cases  alone 
where  the  death  of  the  party  was  the  subject  of  the  inquiry. 

In  Reg.  v.  Hindy  8  Cox  C.  C.  300,  the  defendant  was  indicted  for 
using  instruments  upon  a  woman  with  intent  to  produce  an  abortion, 
in  consequence  of  which  she  died.  It  was  held  tnat  her  dying  decla- 
rations in  relation  to  the  offense  were  inadmissible.  The  same  course 
was  followed  in  the  State  of  New  York  in  the  case  of  People  v. 
Davis,  56  N.  Y.  95,  where  the  statute  is  quite  similar  to  our  own,  the 
penalty  being  increased  when  the  woman  dies  in  consequence  of  the 
unlawful  acts.  It  was  held  that  the  dying  declarations  of  the  woman 
were  incompetent  on  the  general  ground  that  the  death  was  not  the 
subject  of  tne  (iharge.  In  the  case  oi  State  v.  Harper^  35  Ohio  St.  78 ; 
S.  0.,85  Am.  Rep.  596,  the  same  doctrine  was  held  under  a  statute  almost 
identical  with  ours.  The  chief  justice  said :  "  This  was  an  indictment  for 
unlawfully  using  an  instrument  with  the  intent  of  producing  an  abor- 
tion, and  not  an  indictment  for  homicide.  Sta;U  v.  narker,  28  Ohio  St. 
583 ;  People  v.  Davisy  56  N.  T.  95.  The  death  was  not  the  subject 
of  the  charg;e,  and  was  alle^d  only  as  a  consequence  of  the  ill^al  act 
charged,  which  latter  was  the  only  subject  of  investigation.  Did  the 
court  err  in  rejecting  the  djring  declaration  in  proof  of  the  charge  ? 
We  think  not.  The  general  rule  is  that  dying  declarations  are  admis- 
sible only  when  the  death  of  the  declarant  is  the  subject  of  the  charoe, 
and  the  circumstances  of  the  death  are  the  subject  of  the  dying  decla- 
ration. Pex  V.  Meady  2  B.  <&  0.  606 ;  1  Greenl.  Ev.  146 ;  Hex  v. 
Lloyd,  4  C.  &  P.  233." 

On  the  other  hand,  the  supreme  court  of  Indiana  has  held  that  such 
declarations  were  admissible  in  an  indictment  under  a  similar  statute. 
MontaomeryY.  State  i^O  Ind.  338 ;  S.  0.,  41  Am.  Rep.  815  ;  3  Grim. 
Law  Mag.  523.  In  hickiiiaon  v.  State,  41  Wis.  299,  the  declarations 
were  admitted,  but  by  the  statute  of  that  State  the  offense  is  ex- 
pressly made  manslaughter  where  the  woman  dies,  and  the  case  wAs^ 
thereiore,  one  of  homicide  and  within  the  rule.  The  case  in  Indiana 
appears  to  be  the  only  one  in  a  court  of  last  resort  in  which  the 
declarations  have  been  held  admissible.  After  a  careful  examination 
of  the  opinion  in  that  case,  and  also  of  two  other  cases  decided  by 
courts  01  quarter  sessjpns  in  our  own  State,  we  feel  constrained 
to  say  that  we  think  the  better  and  the  safer  rule  is  to  limit  the 
admissibility  of  dying  declarations  to  cases  of  homicide  only.  We 
are,  therefore,  of  opinion  that  the  learned  court  below  was  in  error 
in  receiving  the  declarations  of  Annie  Foust  in  this  case,  and  for 
that  reason  the  judgment  must  be  reversed.  The  second  assign- 
ment is  not  maintained.  The  third,  fourth  and  fifth  become  im- 
material in  consequence  of  our  decision  rejecting  the  declarations. 
The  sixth  and  seventh  assignments  are  to  some  extent  justified  by  the 
language  of  the  charge,  but  we  do  not  feel  disposed  to  reverse  on  them. 
The  eighth  assignment  is  not  sustained,  and  the  ninth  does  not  set  out 
any  specific  words  of  the  charge,  and  does  not  appear  to  be  justified 
by  its  general  substance. 

The  judgment  is  reversed  and  the  record  is  remanded  to  the  court 
below  for  fiirther  proceedings,  together  with  this  opinion,  setting  forth 
the  causes  of  reversal. 
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October  5,  1885. 

Banks— LiABiLiTT  as  Gollbcting  Agent  —  Dbbtob-Bank  Retaining  Unpaid 
Check. 

A  bank  received  a  check  for  collection,  and  forwarded  it  directly  to  the  bank 
on  whom  it  had  been  drawn.  Held,  that  the  proper  coarse  to  have  pursued  was 
to  have  transmitted  it  to  some  party  other  than  the  one  who  was  to  make  the 
payment,  as  no  firm,  bank,  corporation  or  individual  can  be  deemed  a  suitable 
agent  in  contemplation  of  law  to  enforce  for  another  a  claim  against  itself.  Bee 
noU,  p  902. 

Error  to  common  pleas  No.  1  of  Philadelphia  county.  • 

This  was  a  case  stated  in  which  A.  and  B.  were  plaintiffs,  and  C  (a 

bank)  was  defendant.     The  facts  agreed  on  by  the  parties  were  virtually 

as  follows : 

On  the  30th  day  of  October,  1883,  A.  and  B.  opened  an  account  as 

depositors  with  C,  and  they  then  received  from  C.  a  bank-book,  upon 

the  first  page  of  which  was  printed  the  following  notice : 

NonoB. 

"  In  conformity  with  the  rules  adopted  by  all  the  banks  of  this  city, 
members  of  the  Clearing  House  Association,  you  are  hereby  notified 
that  you  are  held  responsible  as  indorser  for  the  non-payment  of  all 
checks  upon  other  banks  of  this  city,  members  of  said  association, 
deposited  by  you  as  cash  in  this  bank,  until  the  close  of  the  business 
day  next  succeeding  that  on  which  such  checks  are  deposited.  This 
bank  receiving  such  checks  only  for  collection  on  your  account 
through  the  exchange  at  the  clearing-house.  Upon  all  other  checks 
and  drafts  deposited  oy  you  as  cash,  your  responsibility  as  indorser  con- 
tinues until  payment  has  been  ascertained  by  this  banK." 

On  the  14tfi  November,  1883,  A.  and  B.  deposited  with  C.  as  cash, 
a  check  for  $489.20,  and  dated  November  11,  1883,  drawn  by 
Ruhman  &  Co.  on  the  Mississippi  Valley  Bank,  a  bank  doing  business 
at  Vieksburg,  in  the  State  of  Mississippi.  On  the  same  day  C.  remit- 
ted that  check  by  letter  to  the  Mississippi  Valley  Bank,  reauesting 
payment  thereof.  On  19th  November,  1883,  the  cashier  of  the  Mis- 
sissippi Valley  Bank  mailed  to  C.  a  letter  inclosing  in  payment  for  the 
check  a  draft  of  the  Mississippi  Valley  Bank  upon  the  Hanover 
Nationd  Bank  of  New  York  city,  dated  19th  November,  1883,  to  the 
order  of  the  cashier  C,  for  $489.20.  The  Mississippi  Valley  Bank 
was  doing  business  on  the  said  19th  day  of  November,  1883,  but 
it  failed  on  some  day  thereafter,  and  C.  was  not  advised  of  the  failure 
until  it  received  the  hereinafter-mentioned  letter  of  26th  of  November, 
1883,  from  the  Hanover  National  Bank  of  New  York.  The  letter 
from  the  Mississippi  Valley  Bank  was  received  by  C.  in  due  course  of 
mail,  on  the  24th  of  November,  1883,  and  on  the  same  day  C.  remit- 
ted the  draft  to  the  Hanover  National  Bank  of  New  York  for  pay- 
ment. On  the  26th  of  November,  1883,  the  Hanover  National  Bank 
of  New  York  returned  that  draft  to  C,  notifying  C.  that  there  were  no 
funds  on  deposit  with  it  to  the  credit  of  the  Mississippi  Valley  Bank. 
O.  at  once  notified  A.  and  B.  in  the  following  terms:  "In  return  for 
Vol.  m.— 118 
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check  received  from  yon  on  Mississippi  Valley  Bank,  Vicksbnrg, 
we  have  received  the  draft  of  the  bank  on  Hanover  National  Bank, 
N.  Y.,  but  there  are  no  funds  provided  at  that  bank  to  meet  the  same. 
Shall  we  order  the  check  on  Yicksburg  returned,  that  you  may 
receive  the  money  from  your  customer  ? "  And  on  the  28th  November, 
1883,  A.  and  B.  wrote  to  C.  as  follows : 

"  In  reply  to  yours  just  received,  please  order  returned  the  check 
of  the  Mississippi  Valley  Bank.  We  have  written  our  correspondent 
there  in  regard  to  the  matter,  but  have  not  received  any  reply  as  yet. 
Do  you  wish  us  to  send  check  now  and  cover  amount  of  the  deposit, 
or  shall  we  await  the  return  of  the  one  deposited  ? " 

0.  then  wrote  to  the  Mississippi  Valley  Bank  calling  for  the  return  of 
the  check  remitted  to  it,  and  in  reply  receiving  a  letter  from  E.  S. 
Butts,  receiver  of  the  bank,  dated  4tn  December,  1883,  saying :  "  The 
check  you  call  for  cannot  be  returned,  as  it  was  paid,  charged  to 
drawer's  account,  and  canceled.  Exchange  was  remitted  you  for  it, 
but  unfortunately  was  not  paid,  the  Mississippi  Valley  Bank  having 
failed.  Your  claim  then  stands  onlv  as  an  ordinary  debt  ag^ainst  that 
institution.  The  assets  may  reach  |200,000,  while  the  liabilities  will 
largely  exceed  $1,000,000." 

Upon  the  case  thus  stated  the  court  below  entered  judgment  against 
C.  for  $489.20,  with  interest  from  22d  December,  1883,  and  this  writ 
of  error  has  been  sued  out  to  reverse  that  judgment. 

The  following  is  the  opinion  rendered  by  the  common  pleas : 

Allison,  P.  J.  "  Upon  the  foregoing  statement  of  admitted  facts 
the  majority  of  the  court  agree  that  judgment  should  be  entered  in 
favor  ot'  the  plaintiffs  on  the  case  stated. 

"  This  conclusion  is  reached,  whether  the  transaction  is  to  be  treated 
as  the  purchase  of  the  check  by  the  Merchants'  National  Bank  from 
the  plaintiffs,  the  check  having  been  received  and  credited  by  the  bank 
as  cash,  or  whether,  under  the  terms  of  notice  which  appear  on  the  first 
page  of  plaintiffs'  deposit  bank-book,  the  transaction  is  to  be  considered 
as  a  deposit  of  the  check  for  collection  on  plaintiff's  account.  If  the 
latter  view  be  adopted  the  defendants  must  be  regarded  as  having 
advanced  to  the  plaintiffs  the  amount  of  money  for  which  the  checE 
called,  until  it  could  be  ascertained  whether  it  would  be  paid  upon 
presentation  to  the  Mississipi  Valley  Bank.  In  whatever  light  it  may 
be  viewed,  the  parties  to  this  action  stand  to  each  other  in  the  rela- 
tion of  indorser  and  indorsee,  the  indorsee  being  required  to  demand 
and  entitled  to  receive  payment  from  the  maker  of  the  check.  The  con- 
tention on  the  part  of  the  plaintiffs  is  that  sending  the  check  to  the 
bank  on  which  it  was  drawn  for  payment  is  not  sucn  a  demand  as  will 
release  the  indorsee  from  liability  to  the  indorser,  when,  as  it  is  here 
admitted,  the  bank  to  which  it  was  sent  for  payment  does  not  return 
the  money  for  the  check,  nor  the  check  itself,  but  cancels  it  on  the 
theory  that  it  has  been  paid,  by  charging  the  account  of  the  drawer 
with  the  amount  of  the  check,  surrendering  the  possession  of  it  to  him, 
or  at  least  entitling  him  to  have  it  delivered  up  to  him,  as  paid  and 
canceled. 

"  That  it  was  regarded  as  having  been  paid  appears  by  the  letter  of 
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the  receiver  of  the  Mississippi  Valley  Bank,  of  December  4, 1883,  which 
is  made  part  of  the  case  stated,  in  which  he  writes,  *  It  was  paid, 
charged  to  drawer's  account  and  canceled.' 

"  By  reference  to  the  notice,  which  appears  in  the  first  printed  page 
of  the  case  stated,  it  will  be  seen  that  checks  on  banks  of  this  city,  con- 
nected with  the  Clearing  House  Association,  would  be  received  by  the 
defendant  bank  only  for  collection  on  the  depositor's  account.  The 
second  clause  of  the  notice  provides  that  on  all  other  checks  and  drafts 
deposited  as  cash,  your  (the  depositor's)  responsibility  as  indorser  con- 
tinues until  payment  has  been  ascertained  by  the  bank. 

"  Both  classes  of  checks  were  required  to  be  indorsed  by  the  depos- 
itors ;  upon  the  first  class  such  liability  continued  until  the  close  of  the 
business  day  next  succeeding  that  on  which  such  checks  were  deposited. 
And  upon  the  second  class,  until  payment  has  been  ascertained  by  the 
Merchants'  National  Bank.  The  defendant,  therefore,  accepted  the 
check  as  cash,  holding  the  plaintiffs,  as  indorsers,  responsible  to  them 
in  case  it  should  not  be  paid  on  presentation  to  the  bank  on  which  it 
was  drawn. 

*'  Whatever  may  have  been  the  rights  of  the  defendant  as  the  holder 
of  the  check  received  under  the  circumstances  set  forth  in  the  case 
stated,  in  the  opinion  of  a  maiority  of  the  judges,  their  duty  under  the 
law  required  them  to  forward  it  to  a  correspondent  or  sub-agent,  with 
instructions  to  present  the  same  for  payment,  and  if  payment  was 
refused,  to  have  nad  it  protested  and  returned  at  once  to  tne  defendant. 
Had  this  been  done,  the  rights  of  all  parties  would  have  been  protected. 
The  conclusion  is  a  legitimate  one,  that  had  demand  been  made  by  an 
agent  of  defendant  bank,  the  money  for  the  check  would  have  been 
paid  to  such  agent,  whose  whole  duty  would  have  been  performed  by 
transmitting  the  proceeds  of  the  check  to  the  defendant  bank,  who 
would  thus  have  secured  the  advance  which  it  had  made  to  the  plaintiffs 
and  the  transaction  as  to  all  parties  concerned  would  have  been  properly 
closed  out.  It  must  not  be  overlooked  that  the  duty  which  the 
defendant  bank  undertook  to  perform  in  connection  with  the  collection 
of  the  check  was  voluntarily  assumed  ;  it  cannot,  therefore,  complain  if 
it  is  held  not  only  to  good  faith,  but  also  to  the  exercise  of  such  dili- 
gence as  would  protect  the  rights  of  all  parties.  The  law  imposes  no 
unreasonable  obligation  upon  one  who  undertakes  to  do  that  which  the 
defendant  in  this  case  undertook  to  perfomi.  The  entire  measure  of  that 
duty  was  to  transmit  to  a  responsible  agent  for  collection,  and  this  the 
defendant  could  have  done,  or  declined  the  performance  of  the  obliga- 
tion, if  it  had  no  correspondent  or  agent  to  whom  it  could  have  trans- 
mitted the  check  for  collection  from  the  bank  on  which  it  was  drawn. 
Or  it  could  have  declined  to  accept  the  performance  of  any  act  connected 
with  the  collection  of  the  check,  except  as  acting  under  the  instruction 
and  at  the  risk  of  the  depositor.  This  the  defendant  did  not  do,  but 
assumed  the  responsibility  of  sending  the  evidence  of  the  plaintiff's 
right  to  have  the  money  for  which  it  called,  collected  for  their  benefit 
to  the  bank  which  was  expected  to  make  payment.  Not  obtaining  the 
money,  but  a  worthless  draft  in  return,  the  defendant  treating  the  check 
as  not  paid,  charged  the  amount  of  it  back  to  plaintiff's  account,  and 
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when  they  called  for  the  check,  as  the  best  evidence  of  their  right  to 
recover  against  the  maker,  they  are  informed  the  check  you  called  for 
cannot  be  returned;  it  was  paid,  charged  to  the  drawer's  account  and 
canceled. 

"  We  do  not  regard  it  as  a  fulfillment  of  the  proper  measure  of  the 
defendants'  duty  m  the  premises  that  they  sent  the  check  to  the  Miss- 
issippi Valley  bank  directly  for  payment;  nor  can  we  agree  that  a  cus- 
tom, sueh  as  is  here  sought  to  be  set  up,  can  be  successfully  pleaded  as 
a  defense  by  the  indorsor  against  the  indorsee  of  a  checK,  under  cir- 
cunistances  like  those  which  it  is  admitted  exist  in  this  case.  That  such 
a  course  is  frequently  adopted  may  be  admitted,  but  when  it  is  followed 
it  is  at  the  risk  of  the  agent,  who,  of  his  own  choice,  transmits  the  evi- 
dence of  indebtedness  upon  which  the  right  to  demand  payment  depends 
to  the  party  who  is  to  make  the  pavment,  instead  of  forwarding  it  to  a 
sub-agent,  with  express  or  implied  mstructions  to  do  all  that  is  required 
by  way  of  demand  for  payment,  protest  when  payment  is  refused,  and 
return  the  instrument  to  the  party  from  whom  it  had  been  received. 

"  The  agreement  to  transmit  for  collection  is  a  contract  between  the 
bank  and  its  customer ;  the  valuable  consideration  which  supports  the 
agreement  as  a  contract  is  the  lise  of  the  money  to  be  collected  by  the 
bank  so  long  as  it  shall  be  allowed  to  remain  in  their  hands  after  it  has 
been  collected.  This  binds  the  collecting  bank  to  do  all  that  is  incum- 
bent on  them  to  do ;  and  that  entire  duty,  as  we  have  said,  is  discharged 
when  the  check  or  draft  is  transmitted  to  a  resposible  sub-agent  to  col- 
lect the  money.  The  agent  to  whom  the  instrument  is  sent  to  make 
demand  for  payment  then  becomes  the  agent  of  the  depositor  or 
indorser,  and  is  liable  to  such  depositor  for  loss  arising  from  failure  on 
his  part  to  perform  the  duty  which  is  incident  to  an  undertaking  to  col- 
lect the  money;  and  such  duty  is  not  discharged  when  any  thing  but 
money  is  accepted  as  payment,  in  the  absence  of  special  authority  to  the 
contrary.  The  law,  as  we  have  stated  it,  is  well  settled  on  the  authority 
of  decided  cases  in  this  country.  In  the  State  of  New  York  only  does 
a  different  rule  prevail.  There,  on  the  authority  of  Allen  v.  Mer- 
chants' Bank  of  New  York,  15  Wend.  482,  and  22  id.  215,  it  is  held 
that  the  agents  at  the  place  of  collection  are  the  agents  of  the  bank 
receiving  the  deposit,  and  not  of 'the  depositor. 

"  In  our  own  State  the  principle  has,  in  several  instances,  been  main- 
tained that  a  collecting  bank  is  an  agent  for  transmission  to  a  sub-agent 
to  collect,  and,  when  this  is  properly  done,  its  duty  is  performed  and 
its  responsibility  is  at  an  end. 

"  In  the  case  of  Mechanic^  Bank  v.  Earp^  4  Rawle,  386,  the 
undertaking  was  to  transmit  the  bills  with  instructions  upon  them  to 
their  correspondents.  The  court  held  the  defendants  did  not  undertake 
to  collect  the  bills,  but  were  used  as  the  medium  of  communication 
between  the  depositors  and  the  collecting  bank  in  Virginia.  In  BeUe- 
mire  v.  Bank  of  United  States,  4  Whart.  105,  Gibson,  Ch.  J.,  says: 
*  In  the  case  of  MecJianics*  Bank  v.  Earp  it  has  been  ruled  that  a  bank 
employed  to  transmit  for  collection  is  bound  to  concern  itself  with  the 
act  of  transmission  alone,  and  that  its  correspondent  becomes  the  agent 
for  subsequent  measures.'     What  the  bank  undertook  to  do  was  to  put 
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the  note  in  the  ordinary  channel  of  collection,  and  it  performed  its 
undertaking,  when,  for  the  purpose  of  presentation  and  notice^  it  put 
it  into  the  hands  of  its  own  notary.  In  Wingate  v.  Mechanics'  Ba/nkj 
10  Penn.  St.  104,  the  same  doctrine  is  asserted,  recognizing  the  authority 
of  Bank  v.  Earp^  supra.  In  Bradstreet  v.  M)ers(m^  72  Penn.  St. 
124,  the  rule  is  again  recognized;  but  that  case  was  held  not  to  come 
.within  the  rule,  because  the  agreement  was  that  of  an  attorney  under- 
taking the  collection  of  the  demand  by  the  express  terms  of  the  receipt. 

"  The  leading  case,  perhaps,  on  this  subject,  is  that  of  Bank  of 
Washington  v.  Triplett^  1  Peters,  25,  in  which  Ma^rshall,  Ch. 
J.,  says:  'That  Triplett  having  deposited  a  bill  with  a  bank  in 
Alexandria  to  be  collected  in  Washington,  the  Alexandria  bank  for- 
warded the  bill  to  the  Bank  of  Washington,  which,  by  negligence, 
failed  to  collect  the  bill.'  By  transmitting  the-  bill,  as  directed,  the 
bank  with  whom  it  was  deposited  performed  its  duty,  and  the  whole 
responsibility  of  collection  devolved  on  the  bank  trhich  received  the 
bill  for  the  purpose. 

"  To  the  same  effect  is  23  Pick.  330 ;  1  Gush.  182  ;  12  Conn.  303  ; 
25  111.  247 ;  91  U.  S.  308. 

*'  The  weight  of  authority  preponderates  greatly  in  support  of  the 
doctrine  that  it  was  the  duty  of  the  defendant  to  transmit  to  a  suitable 
agent  to  collect,  and  it  seems  to  us  that  the  Mississippi  Valley  Bank, 
on  whom  the  check  was  drawn,  was  in  no  sense  a  suitable  agent  to 
demand  payment  against  itself ;  its  interest  plainly  was  to  delay  instead 
of  speeding  payment.  The  defendant  put  it  in  the  power  of  the  Mis- 
sissippi Valley  Bank  to  do  what  it  pleased  with  the  check,  and  that 
which  it  did  please  to  do,  on  the  eve  of  insolvency,  was  to  cancel  and 
surrender  the  check,  and  transmit,  not  money,  but  a  worthless  draft  in 
payment. 

''  We  think  the  principle  may  be  stated  as  a  true  one,  as  the  plain- 
tiff's counsel  have  presented  it  —  that  no  firm,  bank,  corporation  or 
individual,  can  be  deemed  a  suitable  agent,  in  contemplation  of  law,  to 
enforce  in  behalf  of  another  a  claim  against  itself. 

"  The  only  safe  rule  is  to  hold  that  an  agent  with  whom  a  check  or 
bill  is  deposited  for  collection  must  transmit  to  a  suitable  sub-agent  to 
demand  payment  in  such  manner  that  no  loss  can  happen  to  any  par^, 
whether  ne  be  depositor  and  indorser  or  the  indorsee  and  holder.  In 
this  instance,  had  the  demand  for  payment  been  made  by  such  agent, 
the  amount  of  the  check  would  have  been  collected  over  the  counter 
of  the  Mississippi  Valley  Bank.  It  was  doing  business  on  the  19th 
day  of  November,  1883,  and  the  cancellation  of  the  check  on  that  day 
shows  there  was  money  of  the  drawer  in  bank  suflScient  to  pay  the 
check. 

'*  We  interpret  the  cases  to  which  we  have  referred  as  establishing 
the  rule  of  transmission  to  a  suitable  correspondent  or  agent,  to  mean 
that  such  suitable  agent  must,  from  the  nature  of  the  case,  be  some  one 
other  than  the  party  who  is  to  make  the  payment,  ^y  no  other  rule 
can  the  rights  of  indorsers  be  protected,  if  it  is  the  interest  of  the 
party  who  is  to  make  payment,  to  hinder,  postpone  or  defeat  payment. 
This  imposes  no  haraship  on  the  institution  undertaking  to  transmit 
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for  collection,  which  can  always  protect  itself  by  stipolating  that  special 
instructions  by  the  depositor  shall  be  given,  which  will  save  the  collect- 
ing bank  from  all  risk  or  peril.  Entertaining  the  views  as  above  stated, 
we  enter  judgment  on  the  case  stated  in  favor  of  the  plaintiff,  for  the 
sum  of  $489.20  with  interest  from  the  22d  day  of  December,  1883." 

C.  Stuart  Patterson^  for  plaintiff  in  error.  J,  R,  Adams  and 
Samuel  B,  Jluey^  for  defendant  in  error. 

Stekrett,  J.  For  reasons  fully  and  cleariy  expressed  in  the  opinion 
of  the  learned  president  of  the  common  pleas,  we  are  satisfied  the 
judgment  of  that  court  in  the  case  stated  is  correct. 

Judgment  affirmed. 

Mercub,  Gh.  J.,  dissents. 

Note.—  See  25  Moak  Eng.  Rep.  509;  1  Wait  Act.  and  Def.  244,  266,  516;  />»  v. 
Missouri  Batik,  5  Dill.  104. 

The  defendant  bank  received  from  the  plaintiff,  for  coUection,  a  check  drawn  by 
him  on  a  New  Jersey  bank,  and  mailed  it  to  the  drawee,  its  collecting  agent  in  New 
Jersey.  The  custom  was  for  the  drawee  to  credit  the  defendant  bank  in  account  for 
all  collections,  and  settle  therefor  weekly.  On  receiving  this  check  the  drawee 
charged  it  to  the  drawer  and  credited  the  defendant  with  it.  The  next  day  the 
drawee  susi>ended  payment.  Held,  that  the  drawer  could  recover  of  the  defendant 
upon  the  check.  Briggs  v.  Central  National  Bank  of  the  City  of  NeuD  York,  89  N. 
Y.  182;  42  Am.  Rep.  285;  63  How.  Pr.  809.  That  case  was  decided  on  the  authority 
of  Indig  v.  National  CUy  Bank,  80  N.  Y.  100;  S.  C,  59  How.  Pr.  10,  in  which 
Rapallo,  J.,  said  :  **  The  note,  which  was  placed  by  the  plaintiff  in  the  hands  of  the 
defendant  for  collection,  was  payable  at  the  Bank  of  Lowville,  and  it  was,  conse- 
quently, the  duty  of  the  defendant  to  present  it  to  that  bank  for  payment.  The  first 
question  which  arises  in  the  case  is,  whether  the  defendant  was  guilty  of  any  negli- 
gence in  the  manner  of  presentment,  from  which  the  plaintiff  sustained  damage.  It 
must  be  borne  in  mind  that  there  were  no  indorsers  on  the  note,  and  that  all  that 
was  to  be  done  was  to  demand  payment.  The  defendant.  Instead  of  sending  the 
note  to  an  agent  or  correspondent  at  Lowville  for  presentment,  sent  it  by  mail 
directly  to  the  bank  where  it  was  payable.  This  appears  to  be  an  ordinary  method 
of  transacting  such  business,  and  the  defendant  was  bound  only  to  adopt  the  ordi- 
nary mode.  It  is  sanctioned  in  England  in  the  cases  of  Heywood  v.  Pickering,  L.  R., 
9  Q.  B.  428;  Pride^ux  v.  Cuttle,  4  id.  461;  BaUey  v.  Bodenham,  16  C.  B.  (N.  S.)  295; 
Hare  v.  Huntley,  10  id.  65;  and  in  this  State  in  Shepsey  v.  Bowery  National  Bank, 
59  N.  Y.  485.  But,  however  this  may  be,  no  injury  appears  to  have  resulted  from 
this  mode  of  presentment,  for  the  note  reached  the  bank  on  the  27th  of  December, 
the  day  it  was  due,  and  the  bank  recognized  the  presentment  by  remitting  a  draft  in 
payment.  The  loss  occurred  through  the  subsequent  failure  of  the  bank,  and  the 
consequent  non-payment  of  this  draft.  The  same  result  ensued  which  would  have 
taken  place  if  the  defendant  had  sent  the  note  to  a  third  party  as  sub-agent  for  col- 
lection. Such  sub-agent  would  have  been  authorized,  under  the  circumstances  of 
the  case,  to  surrender  the  note  to  the  bank  on  receiving  its  draft  on  New  York, 
because  the  proceeds  were  not  to  be  used  in  Lowville  but  to  be  transmitted  to  the 
defendant  in  New  York  or  Brooklyn.  There  is  no  proof  in  the  case  that  if  the  note  had 
been  presented  by  a  third  party  at  the  counter  of  the  bank  at  Lowville  it  would  have 
been  paid  in  cash,  but  assuming  that  it  would,  it  would  have  been  the  duty  of  the 
agent  to  transmit  the  funds  to  the  defendant,  and  a  proper  method  of  doing  this 
would  have  been  to  purchase  a  draft  on  New  York.  There  being  nothing  in  the 
ease  to  show  that  the  Bank  of  Lowville  was  not  in  good  credit  at  the  time,  the  sub- 
agent  would  have  been  authorized  to  purchase  its  draft  with  the  proceeds  of  the 
note.  Instead  of  going  through  these  useless  formalities  he  might  properly  have 
taken  the  draft  in  the  first  instance.  No  damage  was  caused,  therefore,  by  not  em- 
ploying a  sub-agent.  Besides  it  appears  to  be  a  usual  mode  of  transacting  such  busi* 
ness  to  collect  paper  payable  at  a  bank  at  a  distance  in  the  manner  which  the  defend- 
ant adopted 

**  The  allegation  of  negligence  lies  at  the  foundation  of  this  action,  and  it  is  incum- 
bent upon  the  plamtiff  to  point  out  in  what  respect  the  defendant  has  been  negligent. 
Bo  long  as  it  has  pursued  the  ordinary  and  reasonable  methods  of  making  the  coUec- 
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tion.  it  is  free  from  fault;  and  we  fail  to  see  in  what  respect  they  have  been  departed 
from.  tSending  the  draft  through  the  clearing-house  for  collection  was  the  usual  and 
proper  mode.  Turmr  v.  Bathk  of  Fox  Lake,  3  Keyes,  425.  The  plaintiff,  however, 
resorts  to  another  ground  of  liability,  and  contends  that  by  sending  the  note  to  the 
Bank  of  Lowville  the  defendant  constituted  that  bank  its  agent  to  receive  payment  of 
the  note,  and  is,  therefore,  liable  for  the  proceeds  as  having  been  received  by  the 
Bank  of  Lowville,  the  last-named  bank  being  deemed  to  have  received  the  proceeds 
by  charging  the  amount  of  the  note  against  its  customer,  the  maker,  and  by  this  cir- 
cuitous mode  of  reasoning  the  defendant  is  sought  to  be  made  liable  for  the  solvency 
of  the  Bank  of  Lowville.  We  do  not  think  that  any  such  agencv  was  created.  The 
note,  in  so  far  as  relates  to  its  presentment  at  the  bank,  and  the  duties  of  the  bank  in 
respect  to  it,  was  equivalent  to  a  check  drawn  by  the  maker  upon  the  bank  where  the 
note  was  made  payable.  uMna  Ins.  Go.  v.  Fourth  National  Bank,  46  N.  Y.  88.  The 
bank  owed  a  duty  to  its  customer  to  pay  it  on  presentation,  if  in  funds.  The  defend- 
ant used  the  United  States  mail  as  its  messenger  to  make  the  presentment,  and  by 
this  means  caused  it  to  be  presented  to  the  bank  for  payment  on  the  day  when  due. 
It  did  not  deposit  it  there  for  collection.  If  there  had  been  indorsers,  it  might  be 
argued  that  the  defendant  constituted  the  Bank  of  Lowville  its  agent  to  notify  the 
indorsers  of  non-payment;  but  even  this  is  very  questionable,  for  it  was  held  in  a 
similar  case  that,  if  the  proceeds  were  not  remitted,  the  paper  should  be  deemed  dis- 
honored and  notice  of  non-payment  should  be  given  by  the  bank  which  had  sent  it. 
Bc^ley  V.  Brodenham,  16  C.  B.  (N.  S.)  288.  No  such  question  arises,  however,  ip.  the 
present  case,  for  there  were  no  indorsers.  The  defendant,  by  sending  the  note  to  the 
Bank  of  Lowville,  requested  it  to  pay  It,  not  to  receive  the  proceeds.  The  object  of 
sending  was  to  extract  money  from  the  bank  as  agent  of  the  maker  of  the  note,  not 
to  put  monev  in  the  bank  as  agent  of  the  defendant,  or  to  the  credit  of  the  defendant. 
There  is  nothing  in  the  nature  of  the  transaction  which  should  render  the  defendant 
guarantor  of  the  solvency  of  the  Bank  of  Lowville.  It  was  recently  held  by  this 
court  in  the  case  of  People  v.  Merchants  and  Mechanics'  Bank  of  Troy,  decided  Octo- 
ber, 1879,  that  by  sending  a  check  through  the  mail  to  the  bank  on  which  it  was  drawn, 
the  sender  did  not  constitute  that  bank  its  agent  to  receive  the  proceeds;  and  as  before 
said,  a  note  payable  at  a  bank  where  the  maker  keeps  his  account  is  equivalent  to  a 
check  drawn  by  him  upon  that  bank,  except  that  in  the  case  of  a  note  the  failure  to 
present  for  payment  does  not  discharge  the  maker.  But,  as  far  as  the  question  now 
under  consideration  is  concerned,  the  effect  is  the  same.  The  bank  on  which  the 
note  is  drawn  has  nothing  to  do  but  to  pay  the  note,  if  in  funds,  and,  if  not,  refuse 
to  pay.  If  it  pays,  it  does  so  in  behalf  of  the  maker  and  no  relation  is  created  between 
it  and  one  who  presents  it  by  mail  different  from  that  which  would  exist  if  presented 
through  any  other  agency,  unless  accompanied  by  a  request  to  do  some  further  act  in 
behalf  of  the  sender,  beyond  complying  with  its  duty  to  its  own  customer." — Ed. 
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NEW  YORK  COURT  OF  APPEALS. 


Shkrwin  v.  Pbople. 

November  24,  1885. 

Criminal  Law  —  Contempt  —  Disobedience  to  Distkict  Attorney*b  Subfcbna. 

A  sabpcena  issued  by  a  district  attorney  in  a  criminal  case  is  not  *'  an  order  or 
a  process  lawfully  issued  or  made  by  the  court  itself,  within  the  meaning  of 
2  K.  8.  278,  ^  10,  subd.  8,  which  declares  that  "willful  disobedience  of  any 
process  or  order  lawfully  issued  or  made  by  it,"  shall  be  punishable  as  a  crimi- 
nal contempt.  The  court  alone  can  issue  tne  process  or  make  the  order,  a  viola- 
tion of  which  constitutes  the  contempt,  and  it  cannot  lawfully  be  issued  or  made 
by  any  intermediate  authority. 

An  indictment  under  said  statute  alleged  that  the  process  was  duly  issued 
by  the  district  attorney,  and  failed  to  allege  that  the  subpoena  in  question  was  a 
process  lawfully  issued  by  the  order  of  any  court  of  record.  HM,  that  the 
indictment  charg^  no  criminal  offense  and  was  fatally  defective. 

The  punishment  for  disobedience  of  a  subpoena  issued  by  a  district  attorney 
is  the  same  as  in  civil  cases. 

Appeal  from  a  judgment  of  general  term,  third  department,  affirm- 
ing a  judgment  of  conviction  on  an  indictment  for  cnminal  contempt 
in  disobeying  a  subpoena  issued  by  the  district  attorney  of  Albany 
county.     The  opinion  states  the  point. 

Tho8,  n,  EdsaU  and  Samicd  Sandy  for  appellant.  N,  C.  Moaky 
for  respondent. 

Miller,  J.  The  defendant  was  convicted  on  an  indictment  for  con- 
tempt in  disobeying  a  subpoena  issued  by  the  district  attorney  of  Albany 
county  in  a  criminal  case,  and  he  pleaded  guilty  to  two  other  indict- 
ments of  the  same  character.  He  was  sentenced  for  each  of  the  offenses 
charged,  and  the  question  now  presented  involves  the  validity  of  these 
indictments.  If  the  indictments  did  not  impute  to  the  defendant  a 
criminal  offense  in  violation  of  the  statutes  of  this  State  —  and  were 
defective  in  charging  such  offense  —  then  they  are  insufficient  to  sustain 
a  verdict  of  guilty  or  a  sentence  after  conviction  or  after  a  plea  of  guilty. 

The  indictments  are  founded  upon  the  pro  visions  contained  in  2  Rev. 
Stat.  692,  §  14,  which  declares  that  *'  every  person  who  shall  be  guilty 
of  any  criminal  contempt  enumerated  in  the  second  title  of  the  third 
chapter  of  the  third  part  of  the  Kevised  Statutes,  shall  be  liable  to 
indictment  therefor  as  a  misdemeanor,  and  upon  conviction  shall  be 
punished  as  hereinafter  prescribed." 

To  make  out  an  offense  within  this  provision  and  sustain  a  conviction 
under  the  same,  the  indictment  must  charge  that  the  defendant  was 
guilty  of  some  act  which  constituted  a  criminal  contempt  in  violation 
of  the  statute  cited.  The  only  acts  which  constitute  a  criminal  con- 
tempt within  the  provision  of  section  14  are  specified  in  section  10  of 
2  Rev.  Stat.  278,  which  declares,  "every  court  of  record  shall  have 
power  to  punish  as  for  a  criminal  contempt  persons  guilty  of  either  of 
the  following  acts  and  no  others  .  .  .  — subd.  3  —  willful  dis- 
obedience of  any  process  or  order  lawfully  issued  or  made  by  it" 
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The  subsequent  sections  11, 12  and  15  make  provision  in  reference  to 
the  punishment  to  be  inflicted  in  case  of  a  violation  of  the  provisions  of 
the  tenth  section. 

The  charge  made  in  the  indictments  against  the  defendant  can  only 
rest  upon  subdivision  3  of  section  10  above  quoted,  and  in  order  to 
sustain  the  indictments  a  case  must  be  made  out  within  the  language 
and  meaning  of  that  subdivision,  and  there  must  be  a  willful  disobe- 
dience of  a  process  or  order  lawfully  issued  or  made  by  the  court  in  the 
exercise  of  its  legal  authority. 

The  court  alone  can  issue  the  process  or  make  the  order  a  violation 
of  which  constitutes  the  contempt,  and  it  cannot  lawfully  be  issued  or 
made  by  any  intermediate  authority.  It  was  evidently  intended  by  the 
statute  that  the  contempt  which  was  the  subject  of  condemnation  and 
punishment  should  be  a  matter  of  consideration  by  the  court  itself,  and 
that  it  should  pronounce  judgment  as  to  its  character  and  the  punish- 
ment that  should  be  inflicted.  ^ 

Each  of  the  indictments  against  the  defendant,  among  other  things, 
alleges  that  the  writ  of  subpoena  was  duly  and  lawfully  issued  by  the 
district  attorney  and  tested  in  the  name  of  a  justice  of  the  supreme 
court  and  directed  to  the  defendant,  commanding  him  to  appear  at  a 
court  of  oyer  and  terminer  at  a  time  specified ;  that  it  was  lawfully 
served  on  the  defendant  and  that  he  was  notified  to  appear  and  give 
evidence  according  to  the  exigency  of  the  writ.  There  is  no  allega- 
tion that  any  process  or  order  was  lawfully  issued  or  made  by  any  court  of 
record,  and  although  it  is  stated  to  be  a  writ  issued  by  the  people,  such 
statement  does  not  necessarily  establish  it  as  a  process  or  oraer  issued  or 
made  bv  a  court  of  record.  The  allegations  in  the  indictments  that  it 
was  called  a  subpoena,  and  that  it  was  lawfully  issued  and  tested  by  a 
lustice  of  the  supreme  court,  did  not  make  it  a  process  or  order  lawfully 
issued  or  made  by  any  court  of  record.  Something  more  was  required 
to  bring  it  within  the  statute ;  it  should  have  been  made  to  appear  that 
a  court  of  record  duly  organized  had  issued  the  process  or  made  the 
order  which  was  disobeyed.  It  will  be  observed  that  section  10,  sub- 
division 3,  instead  of  declaring  that  a  willful  disobedience  of  any  order 
or  process  of  the  court  can  be  punished  as  a  criminal  contempt,  defines 
the  process  or  order  which  cannot  be  disobeyed  without  subjecting  the 
party  to  indictment  for  a  misdemeanor,  by  the  use  of  the  terms  '*law. 
fully  issued  or  made  by  it,"  thus  indicating  an  intention  to  include  only 
such  process  or  order  as  was  expressly  directed  by  the  court  itself  while 
acting  officially  in  the  discharge  of  its  functions. 

Courts  of  oyer  and  terminer  have  power  to  issue  subpoenas  —  2  R.  S. 
276,  §  1  —  but  the  subpoena  described  purports  to  be  issued  either  by  a 
justice  of  the  supreme  court  or  by  the  district  attorney.  It  is  difficult 
to  see  how  such  a  process  can  be  regarded  as  issuing  from  or  as  an  order 
made  by  any  court  of  record.  Section  10,  subdivision  3,  is  highly  penal 
in  its  character  and  cannot  well  be  said  to  embrace  a  case  where  the 
process  or  order  was  not  in  fact  lawfully  issued  or  made  by  a  court  of 
record  duly  constituted  for  that  purpose. 

The  allegation  in  the  indictment  that  the  process  was  duly  issued  by 
the  district  attorney  is  inconsistent  with  the  position  that  it  was  issued 
Vol.  ri.  — 114 
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by  a  court  of  record.  The  writ  of  subpoena  which  was  issued  was 
expressly  authorized  by  2  Rev.  Stat.  729,  §§  63  and  64,  where  power 
is  conferred  upon  the  district  attorney  to  issue  subpoenas  for  wit- 
nesses in  the  precise  form  alleged.  The  process  was  a  subpoena 
issued  by  the  district  attorney  alone,  and  the  court  took  no  part  in  his 
official  act  in  this  respect.  It  is  nowhere  alleged  in  the  indictment 
that  the  subpoena  in  question  was  a  process  lawfully  issued  by  the  order 
of  any  court  of  record.  Without  tnis  theVe  was  no  power  to  punish 
by  indictment  for  a  criminal  contempt  within  the  language  and  mean- 
ing of  the  statute.  To  sustain  a  charge  for  a  criminal  contempt  under 
section  10,  and  an  indictment  under  section  14,  it  should  be  averred 
and  made  to  appear  that  the  willful  disobedience  alleged  was,  within 
the  terms  of  the  statute,  a  distinct  and  clear  disobedience  of  the  pro- 
cess or  order  of  the  court  of  record  stated  in  the  indictment 

In  People  v.  GUinore^  26  Hun,  1,  it  was  held  that  to  warrant  pun- 
ishment  as  for  a  criminal  contempt,  the  mandate,  process  or  order  dis- 
obeyed must  have  been  lawfully  issued  or  made  by  some  court  of 
record  as  such,  and  it  was  said  in  the  opinion  by  Davis,  J.,  that  if  not 
so  issued  by  a  court  of  record  as  such  court  of  record,  then  another 
and  quite  d&erent  statute  would  be  applicable  to  the  case.  In  People 
V.  Riley ^  25  Hun,  587,  Gilbert,  J.,  says :  "  There  exists  no  undefined 
power  authorizing  the  commitment  oi  citizens  for  contempt  in  cases 
defined  and  limited  by  statute."  See,  also,  Matter  of  WaUon  v.  iVW- 
8on,  69  N.  Y.  537 ;  &Gara  v.  Kearney y  77  id.  423. 

The  views  already  expressed  are  also  supported  by  the  notes  of  the 
revisers  of  the  statutes,  and  the  other  provisions  of  the  statutes  in 
re^rd  to  contempts  which  are  not  criminal. 

In  their  notes  on  section  10  —  5  Edm.  426  —  the  revisers  say:  "  A 
solid  and  obvious  distinction  exists  between  contempts  strictly  such, 
and  those  offenses  which  go  by  that  name  but  which  are  punished  as 
contempts,  only  for  the  purpose  of  enforcing  some  civil  remedy.  This 
distinction  has  been  observed,  and  the  former  are  intended  to  be 
included  in  the  preceding  sections.  The  latter  class  are  treated  of  sub- 
seouently  among  miscellaneous  proceedings  in  civil  cases." 

From  these  remarks  it  is  quite  obvious  that  the  contempts  which  are 
subsequently  provided  for  among  miscellaneous  proceeaings  in  civil 
cases  were  not  intended  to  be  included  among  criminal  contempts.  It 
follows  that  the  framers  of  the  statute  never  intended  that  the  disobe- 
dience of  a  subpoena  in  civil  cases  should  be  regarded  as  a  criminal 
contempt.  The  provision  of  section  26  —  2  Rev.  Stat.  538  —  declar- 
ing that  *' persons  proceeded  against,  according  to  the  provisions  of 
this  title,  shall,  notwithstanding,  be  liable  to  indictment  for  the 
same  misconduct  if  it  be  an  indictable  offense,"  is  not  in  conflict  with 
the  position  last  stated.  This  section  merely  recognizes  the  fact  that 
there  may  be  some  provision  of  the  statute  which  makes  one  or 
more  of  the  simple  contempts  a  crime,  but  it  does  not  sanction  the 
idea  that  disobedience  of  a  subpoena  is  a  criminal  contempt,  indictable 
as  a  misdemeanor  under  the  statute  which  declares  such  contempts  to 
be  misdemeanors.  The  distinction  made  by  the  revisers  is  repeated  in 
their  note  to  title  13,  chapter  8  of  part  third  of  the  Revised  Statutes  —  5 
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Edm.  502 — entitled  "Of  proceedings  as  for  contempts,  to  enforce 
civil  remedies  and  to  protect  the  riglits  of  parties  in  civil  actions." 
After  having  pointed  out  the  distinction  between  contempts  which  are 
really  such,  and  those  which  are  treated  as  contempts  for  the  mere 
purpose  of  enforcing  some  civil  remedy,  they  sa^  the  former  class  has 
been  provided  for.  "  It  is  the  object  of  this  title  to  provide  for  the 
latter  class."  As  provision  is  made  in  the  title  to  which  this  note  is 
appended,  to  punisn  the  failure  to  obej^  a  subpoena,  there  would  seem 
to  be  no  question  that  the  revisers  did  not  intend  to  make  the  dis- 
obedience of  a  subpoena  a  criminal  contempt. 

Independent  of  the  provisions  of  the  statute  in  regard  to  criminal 
contempts,  there  are  other  enactments  relating  to  the  disobedience  of 
subpoenas  issued  by  an  attorney  in  civil  actions,  or  county  clerk  or 
district  attorney  in  criminal  cases,  which  define  the  penalties  to  which 
a  defaulting  witness  in  such  case  subjects  himself,  and  such  penalties 
being  designated  and  no  others  attached  to  the  same,  they  must  be 
regarded  as  alone  intended  to  be  inflicted.  The  explicit  provisions  of 
these  statutes  are  controlling  and  conclusive,  and  clearly  indicate  the 
intention  of  the  lawmakers  to  provide  specially  for  such  cases,  and 
that  thov  should  not,  by  any  rule  of  construction,  be  regarded  as 
embraced  within  the  provisions  of  law  in  regard  to  willful  disobedience 
of  an  order  or  process  lawfully  made  or  issued  by  a  competent  court. 
All  otlier  provisions,  therefore,  must  be  excluded,  and  the  penaltv 
incurred  must  bo  limited  to  these  plain  provisions  of  the  statute  which 
furnish  ample  remedies  in  such  cases,  as  will  be  seen  from  an  examina- 
tion of  the  same.  The  provisions  of  the  statute  in  re^rd  to  witnesses, 
their  privileges,  and  compelling  their  attendance  —  2  K.  S.  400,  §  42  — 
after  providing  the  mode  of  their  subpoena  by  the  forty-third  section,  pre- 
scribes the  penalties  for  non-attendance,  and  among  those  is,  he  "shall 
be  deemed  guilty  of  a  contempt  of  the  court  out  of  which  such 
subpoena  issued."     2  R.  S.  400,  §  43. 

If  a  criminal  contempt  was  intended  it  would,  no  doubt,  have  been 
so  declared,  for  there  is  a  marked  difference,  as  we  have  seen,  between 
a  simple  and  a  criminal  contempt  under  the  Kevised  Statutes.  It  is  a 
reasonable  and  fair  intendment  from  the  language  employed  and  from 
the  omission  to  declare  otherwise,  that  it  was  the  intention  of  the  legis- 
lature to  make  full  and  ample  provision  for  a  contempt  committed  in 
the  cases  enumerated,  and  it  would  be  going  very  lar  to  hold  that 
under  the  previous  provision  a  party  could  be  subjected  to  the  penalty 
arising  from  a  criminal  contempt. 

A  further  provision  is  made  for  the  punishment  of  contempts  in  pro- 
ceedings as  for  contempts,  to  enforce  civil  remedies  and  to  protect  the 
rights  of  parties  in  civil  actions,  among  which  are  enumerated  "  all 
persons  summoned  as  witnesses  for  refusing  or  neglecting  to  obey  such 
summons."  2  Rev.  Stat.  535,  §  1,  subd.  5.  The  distinction  is  thus 
maintained  between  the  two  classes  of  contempts.  The  punishment  on 
conviction  for  a  criminal  contempt  was  —  2  Kev.  Stat.  278,  §  11  —  a 
fine  of  $250  and  an  imprisonment  for  thirty  days.  Such  conviction 
was  — §15  —  no  bar  to  an  indictment  for  the  same  offense  if  it  was 
indictable,  but  the  court  in  passing  sentence  was  to  take  into  considera- 
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tion  the  ptmishment  previously  inflicted.  Section  14,  as  we  have  seen, 
provides  that  a  person  guilty  of  any  criminal  contempt  named  in 
section  10,  supra^  shall  be  liable  to  indictment  for  the  same  as  a  misde- 
meanor and  punished  as  thereinafter  prescribed,  and  by  section  40  —  2 
Rev.  Stat.  697  —  such  punishment  was  by  imprisonment  in  a  county 

I 'ail  not  exceeding  one  year,  or  by  fine  not  exceeding  $250,  or  by  both, 
t  is  hardly  to  be  supposed  that  it  was  intended  to  embrace  in  the 
Sunishment  prescribea,  the  failure  to  obey  the  subpoena  issued  by  a 
istrict  attorney  in  a  criminal  case,  or  by  an  attorney  in  a  civil  action. 

Aside,  however,  from  the  statutes  to  which  reference  has  been  had, 
the  question  considered  is,  we  think,  fully  settled  and  disposed  of  by 
the  provision  contained  in  section  64  of  article  2,  title  4,  chapter  4,  part 
4,  of  the  Revised  Statutes,  which  is  entitled,  "  Of  indictments  and  pro- 
ceedings thereon."  This  section  fully  prescribes  the  penalty  for  will- 
fully neglecting  to  obey  a  subpoena,  issued  by  a  district  attorney,  in  a 
criminal  case,  and  settles  definitely  any  doubt  which  might  possibly 
arise  upon  the  question  whether  a  criminal  contempt  had  been  com- 
mitted. It  declares  that  such  disobedience  is  to  be  "  punished  in  the 
same  manner  and  upon  like  proceedings  as  provided  by  law  in  cases  of 
subpoenas  returnable  at  any  circuit  court ;  and  the  person  guilty  of  such 
disobedience  shall  be  liable  to  the  party  at  whose  instance  such  sub- 
poena issued,  in  the  same  manner,  and  to  the  same  extent,  as  in  cases  of 
subpoenas  issued  in  any  civil  suit,  "  thus  evincing  unmistakably  that 
such  disobedience  of  a  district  attorney's  subpoena  stands  upon  precisely 
the  same  ground  as,  and  that  it  is  not  a  criminal  contempt  any  more 
than  refusing  to  answer  a  subpoena  in  a  civil  case.  By  the  statutes  to 
which  reference  has  been  had,  a  violation  of  a  subpoena  in  either  case 
renders  the  witness  amenable  to  the  same  consequences  as  for  a  simple 
contempt,  to  be  punished  in  the  same  manner  and  to  the  same  extent 
and  upon  proceedings  of  the  same  character. 

In  the  face  of  an  express  statute  providing  in  clear  and  unmistakable 
language  for  the  penalty  to  be  incurred,  there  is  no  valid  ground  for 
holding  that  other  penalties  are  to  be  inflicted  which  are,  at  least,  of 
doubtful  application  and  for  which  the  statute  itself,  under  which  they 
are  sought  to  be  enforced,  does  not  clearly  and  directly  provide. 

It  is  a  well-established  rule  of  law  that  statutes  which  create  criminal 
offenses  are  to  receive  a  strict  and  not  a  liberal  construction,  and  they 
should  not  be  enlarged  by  interpretation  beyond  their  fair  meaning  and 
import.  The  multiplication  of  offenses  by  construction  of  penal  statutes 
is  in  conflict  with  tne  general  policy  of  the  law,  and  a  statutory  crime 
can  only  be  created  by  phraseology  which  is  clear,  direct  and  unques- 
tionable as  to  its  intention.  Unless  this  is  manifest  the  language 
employed  cannot  bo  held  to  include  a  criminal  charge.  If  a  new  crimi- 
nal offense  was  intended  to  be  created  by  section  10,  subdivision  3, 
Bupray  it  was  only  when  a  competent  tribunal,  sitting  as  a  court  and 
exercising  its  functions  as  such,  had  made  a  lawful  order  or  directed 
a  process  to  be  issued,  and  not  in  a  case  where  the  order  could  be 
imputed  to  it  by  a  mere  fiction  of  law. 

The  court  of  oyer  and  terminer,  as  originally  organized,  had  power 
under  the  Revised  Statutes  —  2  R.  S.  276,  §  1,  subd.   1  —  to  issue 
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writs  including  a  sabpoena,  and  original  subpoenas  of  courts  of  record 
were  required  to  be  issued  under  the  seal  of  the  court  and  indorsed  by 
th©  attorney. 

But  the  provisions  in  regard  to  the  issuing  of  subpoenas  in  criminal 
cases  are  special  and  power  is  given  to  the  district  attorney,  as  an  officer 
under  the  law,  to  issue  subpoenas  which  are  different  from  the  sub- 
poeuas  originally  intended  to  be  issued  by  the  court  of  oyer  and  termi- 
ner and  under  its  seal.  By  2  R.  S.,  §  63,  the  district  attorney  is  author- 
ized to  issue  subpoenas  without  the  seal  of  the  court,  and  they  are 
declared  to  be  as  valid  as  if  the  seal  of  the  court  had  been  affixed  thereto. 
A  subpoena  thus  issued  had  the  same  validity  as  if  it  had  been  signed 
by  the  clerk  and  issued  under  the  seal  of  the  court.  As  we  have  already 
seen,  under  section  64,  the  punishment  for  disobedience  of  a  subpoena 
issued  by  the  district  attorney  is  the  same  as  in  civil  cases. 

It  is  tnus  apparent  that  it  was  not  intended  by  the  legislature  in 
conferring  authority  upon  the  district  attorney  to  issue  subpoenas  and 
in  providing  for  the  failure  to  obey  the  same,  to  create  an  offense 
within  the  meaning  of  section  10,  subdivision  3,  supray  or  to  regard 
the  disobedience  of  the  same  as  a  willful  violation  of  an  order  made 
or  a  process  issued  by  the  court  itself.  Such  a  subpoena  is  not  issued 
by  the  court  itself  or  under  its  seal,  but  it  is  a  subpoena  issued  under 
the  statute,  by  an  officer  of  the  court  expressly  authorized  for  that 
purpose.  If  the  disobedience  of  a  subpoena  issued  by  the  district 
attorney  is  a  misdemeanor  liable  to  be  punished  under  indictment  as 
provid^  by  section  14,  supra,  then  the  same  rule  would  be  applicable 
to  innumerable  cases  where  subpoenas  are  authorized  to  be  issued,  and 
for  which  the  statute  has  provided,  which  it  is  needless  to  enumerate. 

The  learned  counsel  for  the  respondent  insist  that  the  subpoena  in 
question  was  a  process  of  the  court  and  properly  issued  by  tlio  district 
attorney  with  the  same  effect  as  if  issued  on  a  special  order  of  the 
court. 

While  as  a  matter  of  form  and  by  legal  fiction  a  subpoena  may  be  re- 
garded as  issuing  out  of  and  by  order  of  the  court,  and,  for  certain 
purposes,  as  the  act  or  mandate  of  the  court,  and  a  party  upon  whom 
it  is  served  may  be  compelled  to  obey  the  same,  and  upon  failure  to  do 
so,  punished  for  disobedience  and  for  his  contempt  of  the  autliority  of 
the  court,  upon  a  proper  application  after  he  has  had  full  opportunity 
to  be  heard  in  his  own  deiense,  as  we  have  already  seen,  a  subpoena 
thus  issued  is  neither  a  process  nor  order  of  the  court  which  is  named 
or  embraced  within  the  provisions  of  the  section  of  the  Revised  Statutes 
already  cited. 

The  process  or  order  referred  to  is  one  which  emanates  from  the 
court,  wnile  sitting  as  such,  and  it  requires  something  to  be  done  by 
the  party  to  whom  it  is  issued  or  directed,  which  is  within  the  province 
of  the  court  to  direct,  and  which  it  has  full  power  and  authority  to 
'  command  in  its  capacity  as  a  judicial  tribunal.  It  does  not  include 
a  process  issued  merely  by  the  act  of  a  public  official  without  any 
direct  action  or  determination  of  the  court. 

After  a  careful  examination  we  are  satisfied  there  is  no  authority  for 
the  doctrine  that  the  disobedience  of  a  subpoena  under  our  statute,  or 
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otherwise,  is  a  criminal  offense  pnnishable  by  indictment,  and  no 
adjudicated  case  upholds  such  a  doctrine.  When  the  defendant's  case 
was  presented  to  this  court  on  certain  preliminary  questions  growing 
out  of  his  arrest  in  the  city  of  New  York,  the  precise  point  now 
under  discussion  was  neither  considered  nor  determined,  and  the 
decision  then  made  is  not  an  authority  which  sustains  the  position 
taken  by  the  respondent's  counsel.  People^  ex  rd.  Sherwiny  v.  Mead^ 
92  N.  V.  415. 

We  may  concede  that  a  party  refusing  to  obey  a  subpoena  or  in  any 
way  obstructing  the  service  of  papers  is  by  law  in  contempt,  but  it  by 
no  means  follows  that  the  proper  mode  of  punishment  is  by  a  proceed- 
ing by  indictment.  The  usual  mode  of  punishing  the  offender  is  by  an 
application  to  the  court,  upon  notice,  wnere  the  parties  can  have  an 
opportunity  to  be  heard  and  make  an  excuse,  if  any  they  have,  for 
their  conduct  in  disregarding  or  disobeying  the  subpoena. 

Whether  a  willful  contempt  is  an  offense  punishable  by  indictment  at 
common  law  is  not  material  to  determine  in  the  case  now  considered, 
as  the  question  to  be  decided  depends  upon  the  interpretation  to  be 
given  to  the  statutory  provisions  wnich  have  been  cited  and  which  bear 
upon  the  subject. 

After  careful  consideration  we  are  brought  to  the  conclusion  that 
neither  of  the  indictments  against  the  defendant  contains  a  legal  charge 
against  him  of  any  offense  for  which  he  could  properly  and  lawfully  be 
punished,  either  for  a  criminal  contempt  or  a  misdemeanor. 

The  result  at  which  we  have  arrived  disposes  of  the  case  and  ^renders 
it  unimportant  to  examine  and  consider  the  numerous  other  questions 
raised  upon  the  trial.  It  follows  that  the  conviction  had  and  the  sen- 
tences imposed  for  offenses  not  authorized  by  law  were  erroneous,  illegal 
and  void.  They  should,  therefore,  be  reversed  and  annulled  and  toe 
indictments  quashed  and  the  defendant  discharged. 

All  concur,  except  Pinch  J.,  not  voting. 


Nichols  i),  Wentwoeth. 

November  24.  1885. 

Easement  —  Alley- way  —  Prescription. 

An  exclusive  continuous,  uninterrupted,  open  and  notorious  user  under  claim 
of  right  with  and  knowledge  and  acquiescence  of  the  owners  of  the  servient 
tenement  for  a  period  of  upwards  of  twenty  jears,  raises  a  presumption  of  a 
grant  of  the  interest  so  exercised  and  enjoyed. 

Plaintiffs  and  defendants,  grantors,  being  owners  of  adjoining  lots,  opened  an 
alley-way  one-half  lying  on  each  side  of  their  dividing  line  and  mutually  con- 
tinued to  use  the  same,  either  by  themselves  or  their  respective  grantees  unin- 
terruptedly, from  1846  to  1880.  lleldy  that  an  easement  by  prescription  was 
thereby  created,  and  plaintiff  was  entitled  to  a  perpetual  injunction  restraining 
defendant  from  inclosing  so  much  of  the  alley  as  was  upon  defendant's  lands. 

Appeal  from  judgment  of  general  term,  fourth  department,  reversing 
judgment  granting  injunction  restraining  defendant  from  obstructing 
an  alley  and  from  the  order  granting  new  trial. 

Eanaom  <&  Joyce^  for  appellant.     John  T.  Murray,  for  respondent. 
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EuGEB,  Ch.  J.  The  general  term  reversed  a  judgment  awarding  a 
perpetual  injunction  against  the  defendant  from  obstructing  a  certain 
alley,  upon  the  ground  that  the  evidence  did  not  authorize  the  finding 
made  by  the  trial  court  that  the  use  of  the  alley  by  the  plaintiff  and 
her  grantors  had  for  a  period  of  more  than  twenty  years  been  open, 
notorious  and  well  known  under  a  claim  of  right  and  adverse  to  the 
exclusive  ownership  of  any  part  thereof  by  the  defendant. 

The  order  of  reversal  must  be  deemed  to  have  been  made  upon 
questions  of  law  as  it  does  not  specify  that  it  was  made  upon  questions 
of  fact.  Code  of  Civ.  Pro.,  §  1338 ;  Da/vis  v.  Leopold,  87  N.  Y.  620 ; 
aider  L.  R.  Co.  y.  Roach,  ^1  N.  Y.  378.  The  only  question,  there- 
fore,  for  our  consideration  is  whether  there  was  sufficient  evidence  to 
support  the  finding  of  the  trial  court  and  the  legal  conclusions  predi- 
cated thereon,  that  such  a  user  wiU  establish  a  right  in  one  party  to  an 
easement  in  the  land  of  another,  if  continued  for  a  sufficient  length  of 
time.  There  is  no  conflicting  evidence  in  the  case,  and  the  finding 
was  based  upon  undisputed  testimony.  It  showed  that,  in  the  year 
1846,  one  Keynolds  and  Wentworth,  being  owners  of  adjoining  lots 
on  Church  street,  in  the  village  of  Lockport,  opened  an  alleyway  about 
fifteen  feet  in  width,  one-half  lying  on  each  side  of  their  dividing  line, 
and  then  commenced  and  mntuaUy  continued  to  use  the  same,  either 
by  themselves  or  their  respective  grantees  uninterruptedly  from  that 
time  to  the  year  1880,  as  a  private  way  to  reach  the  stables  and  other 
structures  on  the  rear  of  tneir  respective  lots.  Each  party  erected 
fences  bounding  the  side  of  the  alley  on  his  own  land,  and  they  have 
each  substantially  maintained  them  until  the  present  time.  Each  party 
built  bams  on  their  respective  lots  adapted  .to  the  joint  use  of  such 
alley  and  have  ever  since  maintaiixed  them,  and  have  used  said  alley  in 
passing  over  and  through  the  same  with  their  horses  and  carriages,  etc., 
from  Church  street  to  and  from  such  bams  and  other  stmctures.  In 
1869  the  plaintiff  purchased  of  its  owner  the  westerly  half  of  the  lot 
lying  south  of  said  alley,  and  at  the  suggestion  of  the  defendant's  hus- 
band, who  was  then,  and  for  a  period  of  twenty-five  years  had  been, 
the  owner  of  the  northerly  lot  adjoining  said  alley,  caused  to  be  inserted 
in  his  deed  a  clause  describing  the  alley  as  being  half  on  each  lot,  and 
continued  as  follows :  ''  Together  with  such  right  of  way  in  the  alley 
aforesaid  from  Church  street  to  the  north  end  of  the  premises  above 
described  as  the  said  parties  can  lawfully  grant  to  be  used  and  enjoyed 
always  in  common  with  the  owners  of  the  remaining  east  part  of  said 
lot  No.  15,  and  the  owner  or  owners  of  the  said  lot  next  north  of  said 
lot  No.  15,  who  have  an  interest  or  right  of  way  in  common  in  said 
alley,  and  this  conveyance  being  made  subject  to  the  right  of  the  owner 
of  said  lot  north  of  said  lot  No.  15  on  said  aUey."  It  also  appears 
that  the  plaintiff,  about  the  same  time,  built  an  expensive  house  on 
her  lot,  which  was  so  adapted  thereto  that  she  could  not  obtain  access 
to  her  stable  in  the  rear  except  through  the  alley  in  question. 

There  is  no  evidence  in  the  case  conflicting  with  the  presumption  of 
mutual  grants  by  the  respective  owners  to  each  other  of  the  right  of 
way  in  question^  or  with  the  deductions  logically  flowing  from  the 
declaration  made  in  the  deed  above  referred  to  by  the  owner  of  one 
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lot,  and  the  acquiescence  therein  of  the  other,  of  the  existence  of  a 
right  in  the  alley  capable  of  being  conveyed  and  acqnired  under  such 
a  deed  to  the  alley.  Such  a  declaration  participated  in  by  both  adjoin- 
ing owners  not  only  characterized  any  subsequent  use  or  the  alley  as 
being  made  under  a  claim  of  right,  but  authorized  the  inference  that 
the  prior  user  and  possession  had  been  exercised  and  possessed  under  a 
similar  claim.  The  declaration  of  the  defendant's  devisor,  made  pre- 
vious to  the  opening  of  the  alley,  that  the  owners  of  the  said  lots 
intended  to  lay  out  and  open  an  alley  on  the  boundary  line  for  the  use 
of  their  respective  premises,  tends  to  confirm  the  presumption  of  a 
mutual  grant  of  a  rignt  of  way  over  the  premises  in  question. 

There  being  no  direct  evidence  of  the  agreement  under  which  the 
user  commenced,  there  is  nothing  to  rebut  the  presumption  of  a 
mutual  grant  which  flows  from  the  acts  of  the  parties  in  fencing  the 
inclosure  and  exercising  the  right  of  passing  tnereover  without  ques- 
tion or  objection  for  a  period  of  twenty  years. 

The  doctrine  that  the  owner  of  one  tenement  may  acquire  an  ease- 
ment over  the  premises  of  another  by  the  open,  notorious  and  adverse 
occupation  thereof  under  a  claim  of  right  for  a  period  of  twenty 
years,  is  too  well  settled  by  the  authorities  to  permit  of  any  dispute. 
The  case  of  Barnes  v.  IlayneSy  13  Gray,  188,  is  identical  with  this  in 
its  leading  facts,  and  the  opinion  in  which,  written  by  Chief  Justice 
Shaw,  is  so  directly  in  point  that  we  cannot  refrain  from  making  a 
brief  extract  therefrom.  He  says:  "The  use  of  the  common  way  by 
each,  so  far  as  it  was  used  in  and  over  the  soil  of  the  other,  was 
adverse,  uninterrupted  and  used  under  a  claim  of  right,  and  continued 
more  than  twenty  years,  and  thereby  each  acquired  such  an  easement 
in  that  portion  of  the  land  of  the  otner  which  was  covered  by  the  way 
as  the  other  could  not  lawfully  disturb.  When  such  actual,  uninter- 
rupted use  of  way,  as  of  right,  is  shown  to  have  existed  a  suflBcient 
length  of  time  to  create  the  presumption  of  a  grant,  if  the  other  party- 
relies  on  the  fact  that  those  acts,  all  or  some  of  them,  are  permissive, 
it  is  incumbent  on  such  party  by  sufficient  proof  to  rebut  such  pre- 
sumption of  a  non-appearing  grant,  otherwise  the  presumption  stands 
as  sufficient  proof  and  establishes  the  right." 

The  same  question  has  also  been  recently  examined  and  discussed  in 
an  elaborate  opinion  by  Judffe  Earl  in  this  court  in  the  case  of  Ward 
V.  Warreuy  82  N.  Y.  265,  where  it  was  held  that  proof  of  an  exclu- 
sive, continuous,  uninterrupted,  open  and  notorious  user  under  a  claim 
of  right,  with  the  knowledge  and  acquiescence  of  the  owners  of  the 
servient  tenement  for  a  period  of  upward  of  twenty  years,  authorized 
the  presumption  of  a  grant  of  the  interest  so  exercised  and  enjoyed. 

The  court  below  refers  to  the  case  of  Wiseman  v.  Luckstnger^  84 
N.  Y.  31 ;  S.  C,  38  Am.  Rep.  479,  as  maintaining  some  principle  con- 
flicting with  the  views  above  presented.  We  do  not  so  unaerstand 
that  case.  The  proof  showed  the  understanding  between  the  respective 
owners  under  wnich  the  user  in  question  commenced,  and  it  was  there 
held  that  the  occupation  of  the  easement  was  by  license  merely,  and 
was  revocable  by  the  owner  and  licensor. 
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The  order  of  the  general  term  should  be  reversed,  and  judgment  of 
special  term  affirme 
All  concur. 


Oregon  Steamship  Co.,  AppVt^  v.  Otis,  EespH.* 

November  24.  1885. 

Government  Contract  —  Principal  and  Agent  —  Evidence  —  LErrrsRS  — 
•    Telegrams. 

Section  8968  of  the  U.  S.  Revised  Statutes,  which  provides  that  a  contractor 
with  the  government  shall  not  assign  or  transfer  his  contract,  and  that  such 
assignment  or  transfer  shall  be  void,  does  not  preclude  a  contractor  from  holding 
his  contract  for  the  benefit  of  a  company  which  performs  the  services  under  an 
agreement  that  he  shall  collect  and  hold  the  pay  for  the  company  and  as  their 
money  when  received. 

The  presumption  which  arises  upon  proof  of  the  mailing  of  a  letter  pipperly 
addressed,  that  the  same  was  duly  received  by  the  party  to  whom  it  was 
addressed,  applies  also  to  a  telegram  delivered  to  the  telegraph  company  for 
transmission.  Where  the  original  telegram  has  been  destroyed,  secondary  evi- 
dence of  its  contents  may  be  given. 

This  is  an  appeal  from  an  order  of  the  general  term  of  the  supreme 
court  of  the  first  department,  which  affirmed  a  Judgment,  entered  on 
the  report  of  the  referee,  in  favor  of  the  plaintiff  for  $18,618.93. 

The  action  is  to  recover  of  the  defendant  Otis,  $13,456.25  and 
interest,  portion  of  payments  made  to  him  by  the  United  States,  on 
account  of  mail  service  performed  by  the  respondent  between  the  ports 
of  San  Francisco,  Cal.,  and  Portland,  Oregon,  between  July  1, 1874, 
and  June  30,  1878.      . 

The  United  States  mail  service  is  performed  under  contracts  made 
by  individuals  with -the  government  for  a  certain  period  and  for  a 
specified  compensation  per  year.  Prior  to  1872  the  mail  service 
between  San  Francisco  and  Portland  was  performed  by  a  steamship 
company  known  as  the  North  Pacific  Transportation  Company ;  in 
1872  the  Oregon  Steamship  Company  succeeded  to  the  property  and 
business  of  the  North  Pacific  Transportation  Company,  and,  among 
other  things,  the  latter  transferred  to  the  Oregon  Steamship  Company 
all  its  rights  and  privileges  under  said  mail  contract,  and  the  latter 
thereafter  and  until  June  30,  1874,  performed  all  the  mail  service 
required  by  the  contract.  Under  the  North  Pacific  Transportation 
Company  there  had  been  an  arrangement  or  understanding  oy  which 
Otis  was  to  collect  the  mail  pay,  and  was  to  retain  out  of  it  two  and 
one-half  per  cent  as  his  commission  for  collecting,  and  to  turn  over  to 
the  company  the  remainder  of  the  sums  collected,  or  ninety-seven  and 
one-half  per  cent.  This  arrangement  continued  after  1872,  and  during 
all  the  time  the  plaintiff  was  carrying  the  mails  under  this  contract, 
that  is,  down  to  J  uly,  1874 ;  and  at  all  times  upon  collecting  the  mail 
pay  at  Washington,  which  was  payable  quarterly,  Otis  remitted  it  to 
the  plaintiff,  atter  deducting  his  commission  of  two  and  one-half  per 
cent.  In  February  or  March,  1874,  while  the  former  contract  was 
still  running,  and  the  plaintiff  was  carrying  the  mails,  another  contract 
was  proposed  for  the  same  route  for  the  term  of  four  years,  to  begin 
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at  the  termination  of  the  existing  contract,  July  1,  1874,  and  in  the 
bid  for  this  Otis  was  proposed  as  contractor,  under  the  following  cir- 
cumstances :  The  postmaster-general  had  advertised  according  to  law 
for  bids  for  a  contract.  Ben  IloUiday,  at  that  time  president  of  plain- 
tiff company,  being  in  Oregon,  telegraphed  and  wrote  to  one  Thomp- 
son, who  was  then  in  Washington,  to  bid  for  the  contract,  and  author- 
ized him  to  make  the  necessary  deposit  of  forfeit.  The  bid,  however, 
was  made  in  the  name  of  Otis,  and  Thompson  signed  the  bond  to 
accompany  the  bid.  HoUiday  afterward  informed  Thompson  that  Otis 
was  his  (Holliday's)  agent ;  Thompson  had  no  instructions  to  substitute 
Otis  as  contractor,  but  he  states  that  the  substitution  was  agreed  upon 
between  Thompson  and  Otis  for  convenience,  since  Thompson  could 
then  become  Otis'  bondsman.  The  proposal  or  bid  was  made  in 
February,  and  was  accepted ;  the  formal  contract  dated  in  March,  was 
made  and  executed  in  April  in  the  name  of  Otis.  It  was  assumed  by 
all  concerned,  by  the  company  and  its  officers,  that  this  contract  was 
the  company's  contract,  that  Otis  was  acting  as  its  agent,  or  that  the 
contract  wa^  for  its  benefit.  After  July  1,  1874,  when  the  new  con- 
tract went  into  operation,  the  company  continued  carrying  the  mails 
as  before,  and  without  any  interruption  or  any  new  arrangement 
with  any  one,  and,  as  though  it  were  the  principal  contractor ;  Otis 
collected  the  mail  pay  for  the  first  two  quarters,  as  under  prior  mail 
contract,  remitting  it  to  the  company  after  deducting  only  his  two  and 
one-half  per  cent  commission.  Otis  collected  the  mail  pay,  and  the 
company  continued  to  carry  the  mails  up  to  the  termination  of  the 
contract,  including  the  last  quarter,  April  to  June,  1878.  All  the  pay 
collected  by  him  for  this  last  quarter,  being  $6,250,  Otis  kept.  The 
company  thereupon  brought  this  suit  to  recover  from  Otis  all  the  mail 
pay  collected  by  him  under  this  contract  which  he  had  not  paid  over, 
excepting  the  two  and  one-half  per  cent  upon  such  collections. 

Jtio.  R,  Ahieyy  for  appellant.     Oeo,  H,  Adams^  for  respondent. 

Finch,  J.  The  referee  has  found  that  the  defendant's  contract  with 
the  government  to  transport  the  mails  between  San  Francisco  and 
Portland,  Oregon,  though  made  in  his  own  name  as  contractor,  was  in 
reality  made  by  him  as  agent  for  and  in  behalf  of  the  plaintiff  com- 
pany, which  actually  performed  the  service;  that  the  compensation 
paid  him  as  between  himself  and  the  plaintiff  belonged  to  the  latter 
except  that  out  of  it,  Otis  was  entitled  to  retain  a  commission  for  his 
agency ;  that  he  in  fact  retained  and  refused  to  pay  over  a  much  larger 
sum,  for  the  conversion  of  which  he  was  sued  with  the  result  of  a 
recovery  against  him.  The  evidence  was  sufficient  to  warrant  the  con- 
clusion of  the  referee  upon  the  facts,  but  assuming  them  as  they  have 
been  found,  the  appellant  seeks  to  defend  upon  the  contention  that  his 
agreement  of  agency  was  void  because  in  contravention  of  the  Federal 
law  which  makes  it  legally  impossible  for  a  contractor  to  sell  or  trans- 
fer or  assign  his  contract  for  the  transportation  of  the  mails.  We  do 
not  think  that  fact  could  operate  to  annul  the  agency  or  vitiate  the  lia- 
bility to  the  plaintiff  so  far  as  the  money  actually  received  was  con- 
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cerned.  By  section  3954  of  the  United  States  Revised  Statutes  it  is 
made  a  misdemeanor  for  the  bidder  to  refuse  to  enter  into  the  con- 
tract and  perform  the  contracted  service.  Otis  did  enter  into  the  con- 
tract and  as  between  him  and  the  government  did  perform  the  service 
and  receive  the  stipulated  pay.  By  section  3963  it  is  provided  that 
the  contractor  shall  not  assign  or  transfer  his  contract,  and  such  assign- 
ment or  transfer  shall  be  void.  Otis  made  no  assignment  or  trans&r. 
As  between  him  and  the  government  he  remained  contractor  and  gave 
to  nobody  any  right  through  or  under  him  against  the  employer. 
That  did  not  prevent  him  from  holding  the  contract  for  the  benefit  of 
the  company  which  performed  the  service  and  agreeing  to  collect  and 
hold  the  pay  for  them  and  as  their  property  when  received.  That  was 
the  agreement  which  the  referee  found  was  made,  and  it  violated 
neither  the  letter  nor  spirit  of  the  law.  The  obvious  aim  of  the  enact- 
ment was  to  prevent  a  liability  of  the  government  upon  the  contract 
to  any  person  but  the  accepted  bidder.  That  object  was  accomplished. 
What  became  of  the  money  when  earned  and  paid  was  immaterial  to 
the  employer,  and  Otis  might,  as  he  did,  put  nimself  in  the  attitude 
of  an  agent  for  the  defendant  company  as  between  them.  This  ques- 
tion does  not  appear  by  the  record  to  have  been  specifically  raised,  and 
it  is  quite  probable  that  the  exceptions  were  too  general  and  ambigu- 
ous to  present  it  for  review.  But  it  seems  to  have  been  considered  and 
discussed  in  the  courts  below,  and  so  we  have  thought  it  best  to  dispose 
of  it  here. 

But  other  and  very  serious  questions  were  raised  by  objections  taken 
to  the  admission  in  evidence  of  a  large  number  of  letters  and  tele- 
grams. Man}'  of  these  documents  were  important  in  their  bearing 
upon  the  facts,  and  must  have  largely  contributed  to  the  ultimate 
result. .  They  consisted  of  three  letters  from  Norris  to  Otis,  and  one 
from  Otis  to  Norris;  and  then  of  a  large  number  of  telegrams,  and  the 
objections  were  that  as  to  those  purporting  to  be  addressed  to  the 
defendant,  there  was  no  competent  evidence  that  he  ever  received  the 
originals ;  and  as  to  those  purporting  to  have  been  signed  by  him,  that 
there  was  no  competent  evidence  that  he  ever  wrote  or  sent  them. 
Our  consideration  must  be  limited  to  these  precise  objections  to  the 
question  as  between  sender  and  receiver. 

Norris  swears  that  he  sent  the  three  letters  written  by  him  to  Otis.. 
In  the  absence  of  any  proof  to  the  contrary,  or  any  inquiry  as  to  the 
mode,  we  must  understand  this  to  mean  that  they  were  mailed  in  thp 
usual  manner.  If  there  was  doubt  about  that,  the  attention  of  Norris 
should  have  been  drawn  to  it,  and  the  manner  of  transmission  chal- 
lenged. It  would  be  extremely  critical  to  deny  to  the  form  of  expres- 
sion used  by  the  witness,  its  ordinary  and  usual  interpretation,  because 
it  might  have  been  more  precise  and  explicit,  in  a  case  where  the  party 
addressed  is  examined  as  a  witness,  and  does  not  deny  the  receipt  of 
the  letters,  although  material  to  the  issue.  On  such  a  state  of  facts  the 
jury  were  authorized  to  believe  that  the  three  letters  sent  to  Otis  were 
received  by  him.  The  one  letter  sent  by  Otis  to  Norris  was  identified 
by  the  latter,  who  knew  his  correspondent's  handwriting,  as  appears  by 
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the  deposition.     Notice  to  produce  the  letters  of  Norris  was  given,  and 
not  being  produced,  copies  of  them  were  read  in  evidence. 

But  there  is  more  difficulty  about  the  telegrams.  The  originals  were 
shown  to  have  been  destroyed  by  the  telegraph  company  so  that  a 
resort  to  secondary  evidence  became  necessary.  We  shall  first  con- 
sider the  proof  as  to  those  sent  by  Norris.  It  consisted  merely  of  his 
statement  that  he  sent  the  message  by  telegraph  to  Otis,  who  resided 
in  New  York,  directed  to  him  at  that  city.  Such  direction  appears 
upon  the  copies  produced.  And  the  first  question  is  whether  a  similar 
presumption  of  fact  follows  the  delivery  of  a  message,  properlv 
addressed,  to  the  telegraph  company  for  transmission,  to  that  which 
follows  the  delivery  of  a  letter  to  the  post-office.  The  drift  of 
authoritv  gives  an  affirmative  answer.  Gray  Telegraph,  §  136  ;  Com- 
monwealtK  v.  Jeffries,  7  Allen,  548 ;  Whart.  Ev.,  §  76 ;  State  v.  Hop- 
kins, 50  Vt.  316 ;  Scott  &  Jamagin  Telegraph,  §  345.  The  presump- 
tion indulged  is  one  of  fact,  and  so  open  to  rebuttal  and  contradiction, 
and  consists  merely  in  the  natural  inference  which  may  be  drawn  from 
the  experienced  certainty  of  transmission.  The  great  bulk  of  letters 
sent  by  mail  reach  their  destination,  and  equally  so  the  great  bulk  of 
telegrams.  A  failure  in  either  case  is  an  exception  ;  possible  but  rare. 
The  letters  are  transported  by  the  government  officials,  acting  under 
oath,  upon  a  system  framed  to  secure  regularity  and  precision.  The 
telegrams  by  private  corporations  whose  success  and  prosperity  depend 
largely  upon  the  promptness  and  accuracy  of  the  work,  and  are  taith- 
ful  under  the  incentive  of  interest.  These  companies  perform  a  pubUc 
service  and  ai'e  regulated  to  some  extent  by  the  public  law.  They  are 
authorized  to  cross  with  their  wires  any  waters  within  the  limits  of  the 
State  —  Laws  1845,  chap.  243  — to  construct  their  lines  along  and  upon 
the  public  roads  and  hignways, —  Laws  1848,  chap.  265  —  and  upon  and 
over  the  lands  of  individuals,  paying  the  agreed  or  appraised  compen- 
sation therefor.  Laws  1853,  chap.  471.  Injury  to  their  lines  is  made  a 
misdemeanor.  Laws  1870,  chap.  491.  The  companies  are  required  to 
transmit  all  dispatches  in  the  order  of  their  receipt ;  to  accept  and  for- 
ward them  from  connecting  lines.  The  operators  are  exempt  from 
military  service  and  jury  duty  —  Laws  1861,  chap.  215  —  and  it  is  made 
a  misdemeanor  for  any  employee  to  divulge  the  nature  or  contents  of  a 
private  telegram,  or  willfully  refuse  or  neglect  to  transmit  or  deliver 
the  same.  Laws  1867,  chap.  871.  There  is  thus  impressed  upon  the 
telegraph  service,  something  of  a  public  character,  and  thrown  around 
it  the  guard  and  the  obligations  of  the  public  law,  and  it  seems  to 
us  reasonable  to  assimilate  the  rules  of  evidence  founded  upon  trans- 
mission by  mail  to  that  of  transmission  by  telegraph.  It  may  be 
that  the  presumption  of  correct  delivery  agreeing  in  kind  with  that 
raised  upon  delivery  to  the  post-office  should  be  deemed  weaker  in 
degree,  but  in  view  of  the  wide  extension  of  telegraph  facilities  and 
of  their  increased  use  in  business  correspondence,  and  the  difficulty 
of  tracing  a  dispatch  to  its  destination,  we  think  it  should  be  held 
that  upon  prooi  of  delivery  of  the  message  for  the  purpose  of 
transmission  properly  addressed  to  the  correspondent  at  his  place  of 
residence,  or  where  he  is  shown  to  be,  a  presumption  of  fiict  arises 
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that  the  telegram  reached  its  destination,  sufficient  at  least  to  put  the 
other  party  to  his  denial,  and  raise  an  issue  to  be  determined.  Here 
there  was  no  denial,  and  the  presunjption,  however  weak  at  the  out- 
set, became  strong  and  convincing.  There  is  greater  safety  in  conced- 
ing the  existence  of  such  a  presumption  of  fact  under  a  system  like 
ours  in  which  the  party  addressed  is  always  at  liberty  to  testify,  and  if 
dead,  his  representatives  are  protected  against  the  evidence  of  his 
adversary  as  to  personal  transactions  and  communications. 

We  turn  now  to  the  telegrams  alleged  to  have  been  sent  by  Otis. 
While  the  transcript  delivered  to  the  person  addressed  is  for  some  pui^ 
poses,  as  between  him  and  the  sender,  deemed  the  original,  it  never  can 
be  so  without  competent  proof  that  the  alleged  sender  did  actually  send, 
or  authorize  to  be  sent,  the  dispatches  in  question.  The  primary  and 
original  evidence  of  that  fact  would  be  the  telegram  itself  in  the  hand- 
writing of  the  sender,  or  of  an  agent  shown  to  have  been  duly 
authorized.  But  where  it  appears  that  the  telegram  has  been  destroyed 
bv  the  company,  secondary  evidence  of  the  essential  fact  may  be  given. 
The  general  term  have  put  great  stress  upon  the  circumstance  that 
when  on  the  witness  stand,  the  defendant  did  not  dispute  the  authen- 
ticity of  the  telegrams,  and  then  reasoned  that  if  improperly  admitted 
at  first  they  became  competent  afterward.  There  is  much  of  force  in 
the  argument,  but  we  think  there  was  some  evidence  of  genuineness 
of  a  diflferent  character.  Exhibit  4  is  in  an  agreed  cipher  which  identi- 
fies it  with  a  certainty  at  least  equal  to  that  of  a  proved  handwriting. 
Exhibits  8,  9  and  10  were  not  objected  to.  They  refer  to  No.  7,  assert- 
ing that  it  was  received  from  Otis,  and  reciting  its  substantial  contents. 
They  were  followed  by  No.  11.  These  two  —  7  and  11  —  purport  to 
have  come  from  Otis,  and  their  material  point  is  a  claim  by  him  for 
salary  in  addition  to  commissions.  Now  No.  14  and  No.  20  are  letters 
from  Norris  to  Otis,  which  he  presumably  received  and  never  disputed, 
either  by  an  answer  or  on  the  witness  stand.  Those  letters  recite  the 
receipt  of  Otis'  previous  telegrams,  claiming  a  salary  in  addition  to  com- 
missions, and  paying  that  claim  under  protest,  by  draft  inclosed.  If  he 
had  not  sent  these  dispatches  the  letters  required  of  him  a  denial,  or  at 
least  an  explanation  of  his  silence  when  called  as  a  witness.  He  did 
neither,  and  hence  the  receipt  of  these  letters  and  the  omission  to  challenge 
their  recitals  amount  to  an  admission  that  he  did  send  Exhibits  7  and  11. 
No.  21  is  verified  by  the  letter  of  Otis,  No.  22.  Exhibits  5,  6,  29,  30, 
and  31  purport  to  be  directions  from  Otis  to  Norris  to  draw  for 
specific  sums  of  the  mail  pay.  Their  importance  lies  in  their  amounts 
as  excluding  a  deduction  for  salary,  or  making  that  deduction.  Put- 
nam, who  was  cashier  and  book-keeper,  testifies  that  defendant  resided 
in  New  Tork  city ;  would  telegraph  to  Norris  to  draw  for  specific 
sums ;  and  that  such  drafts  were  drawn  and  paid  and  the  amounts 
entered  to  Otis'  credit  in  the  books.  In  each  case  the  payment  of  the 
draft  would  verify  to  Putnam  the  genuineness  of  Otis'  telegram  to 
draw,  and  these  telegrams  Putnam  delivered  to  Norris,  who  produced 
them.  The  credits  on  the  books  corresponding  with  the  telegram 
amounts,  went  into  the  account,  the  correctness  of  which  Otis  did  not 
dispute,  but  only  denies  that  he  is  liable  at  all.     These  facts  furnish 
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Bome  evidence  that  Otis  did  Bend  the  telegrams  in  question.  Exhibit 
26  is  a  refusal  to  pay  a  specific  draft,  and  is  made  immaterial  by  what 
follows.  Mo.  27  was  from  Norris  and  verifies  No.  23,  as  sent  by  Otis. 
There  remain  Exhibits  3,  15,  17,  18  and  28  covered  by  the  objection, 
and  these  seem  to  us  entirely  immaterial  and  bearing  in  no  de^ee  upon 
the  questions  litigated,  beyond  what  is  sufficiently  established  by  other 
competent  proof.  There  was  thus  some  evidence  presented  to  the 
court  without  objection  to  its  character  when  given,  tending  to  prove 
that  Otis  did  send  the  telegrams  purporting  to  be  signed  by  him.  It 
was  claimed  afterward  not  to  bo  competent,  but,  so  far  as  the  case 
shows,  it  was  the  best  evidence  attainable,  and  no  specific  objection  was 
made  that  there  was  better  evidence,  and  no  facts  proved  indicating  it 
The  court  held  that  2^  prima  facie  case  was  made  of  the  genuineness 
of  the  dispatches  as  having  emanated  from  Otis,  and  that  being  so,  the 
transcripts  delivered  to  Norris  became  admissible,  in  the  absence  of  any 
objection  to  their  accuracy  as  copies,  or  to  the  correctness  of  their 
transmission.  So  far  then  as  the  telegrams  were  material,  we  think 
there  was  no  error  in  their  admission  that  they  were  in  truth  author- 
ized and  genuine  became  in  the  end  most  thoroughly  established  by 
Otjs'  omission  to  dispute  them  as  a  witness. 

Some  other  questions  of  evidence  were  raised  which  we  have  exam- 
ined but  deem  it  unnecessary  to  discuss. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


GuiLLAUMB,  Besp%  V.  General  Transatlantic  Company,  ApjpVL 

November  24,  1885. 

Common  Carrier  —  Shipper  —  Bill  of  Lading  —  Neglioencb — Abdress. 

As  a  general  rule  where  goods  are  deUvered  to  a  carrier  for  transportation,  and 
before  the  goods  are  shipped  a  bill  of  lading  or  receipt  is  delivered  to  the  ship- 
per, the  latter  is  bound  to  examine  it  and  ascertain  its  contents,  and  if  he  accepts 
it  without  objection,  he  is  bound  by  its  terms  ;  he  cannot  set  up  ignorance  of  its 
contents,  and  resort  cannot  be  had  to  prior  parol  negotiations  to  varj  them.  To 
take  a  case  out  of  this  rule,  it  must  appear  that  before  the  deliverv  of  the  bill 
the  ^oods  had  been  shipped  so  that  the  shipper  could  not  have  reclaimed  them 
had  lie  objected  to  the  contents  of  the  bill  of  lading. 

If  for  any  reason  the  consignee  does  not  appear  to  claim  the  goods,  or  does 
not  receive  them,  it  is  the  duty  of  the  carrier  to  provide  a  proper  place  of  deposit; 
or  in  case  of  imported  goods  subject  to  duty,  to  see  that  they  are  in  proper 
custody. 

A  package  of  gold  addressed  to  *'  Mr.  Frank  GulUaume,  152  and  154  Bleckert 
street,  New  York,  Utica,  America,"  was  delivered  to  defendant,  a  common  carrier 
at  Havre,  for  transportation.  Defendant  mailed  the  shipper  a  bill  of  lading  pro- 
viding for  the  delivery  of  the  package  to  **M.  Guillaume  Frank,  152  and  154 
Bleckert  street.  New  York,"  but  it  could  not  have  reached  the  shipper  until  about 
the  time  the  ship  sailed.  Upon  the  arrival  of  the  defendant's  steamer 
at  New  York,  defendant  attempted  to  notify  the  owner  of  the  package  of  its  arri- 
val by  sending  a  bill  of  lading  to  •*  Guillaume  Frank,  152  and  154  Bleckert  street. 
New  York."  This  fell  into  the  hands  of  some  one  who  presented  it  at  the  custom- 
house and  represented  himself  to  be  Guillaume  Frank,  obtained  the  package  and 
the  plaintiff  never  received  it.  Held,  that  the  referee  was  justified  in  findmg  the 
defendant  guilty  of  inexcusable  negligence  in  sending  the  bill  of  lading  to  a  party 
not  entitled  to  it,  notwithstanding  the  irregularity  in  the  shipper's  direction. 
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Appeal  from  the  judgment  of  the  general  term  of  the  fourth  depart- 
ment, affirming  a  judgment  entered  upon  the  report  of  a  referee. 

The  facts  f luly  appear  in  the  opinion. 

jPl  li.  CoudeH^  for  appellant.     Charles  Z.  De  Oiorgi^  for  respondent. 

Miller,  J.  This  action  is  founded  upon  the  negligence  of  the  defend- 
ant as  a  common  carrier  in  failing  to  deliver  to  the  plaintiff  a  bag  of 
gold  which  was  shipped  at  Havre  on  a  vessel  of  the  defendant  in  which 
it  was  transported  to  New  York. 

The  first  question  that  arises  relates  to  the  contract  made  in  reference 
to  the  transportation  of  the  baff  of  gold,  and  the  right  of  the  plaintiff 
to  recover  aepends  very  greatly,  if  not  entirely,  upon  its  terms  and 
conditions. 

The  preliminary  negotiations  were  with  one  St^nfort,  who  resided  at 
Gourin  in  France,  and  were  conducted  by  a  correspondence  with  the 
defendant's  agent  at  Havre.  Upon  receiving  information  in  regard  to 
the  charges  and  conditions  of  transportation,  Stenfort,  on  the  23d  of 
November,  1876,  proceeded  to  Rennes  and  shipped  from  there  by  rail 
to  defendant's  agent  at  Havre,  a  bag  containing  five  thousand  francs  in 
gold,  which  bag  was  securely  fastened  and  having  a  label  sealed  to  it 
upon  which  he  had  written  the  following  direction  : 

"  Five  thousand  francs  in  gold. 

"  To  Mr.  the  Chief  of  Traffic  of  the  General  Transatlantic  Company, 
Havre. 

"To  forward  to  Mr.  Frank  Guillaume,  152  and  154Bleckert  street, 
New  York,  Utica,  America." 

The  bag  of  gold  aa  thus  directed  reached  Havre  on  the  24th  of 
November,  1876,  and  was  received  by  the  defendant  and  placed  on  board 
its  ship  which  was  about  sailing  for  New  York.  On  the  25th  of 
November  the  chief  of  traffic  wrote  a  letter  inclosing  a  bill  of  lading 
directed  to  Stenfort  at  Gourin.  This  bill  of  lading  provided  for  the 
ielivery  of  the  bag  of  gold  to  M.  Guillaume  Franlc,  152  and  154 
Bleckert  street.  New  York,  and  among  other  things,  contained  a  clause 
to  the  effect  that  the  shipper,  his  agent,  or  the  owner,  by  accepting  the 
same,  submitted  to  the  stipulations,  conditions  or  exceptions  therein 
•ontained.  This  letter  could  not  have  reached  Stenfort  prior  to  the 
27th  of  November,  in  due  course  of  mail.  The  defendant's  steamer 
departed  from  Havre  on  the  28th  of  November.  Stenfort  sent  no  reply 
to  the  letter  and  took  no  steps  to  advise  the  defendant  of  the  erroneous 
statement  in  the  bill  of  lading,  and  it  becomes,  therefore,  important  to 
consider  whether,  under  the  circumstances,  this  bill  of  lading  constituted 
the  contract  between  the  parties.  As  a  geneml  rule,  where  goods  are 
delivered  to  a  carrier  for  transportation,  and  before  the  goods  are  shipped 
a  bill  of  lading  or  receipt  is  delivered  by  him  to  the  shipper,  the  latter 
is  bound  to  examine  it  and  ascertain  its  contents,  and  if  he  accepts  it 
without  objection,  he  is  bound  by  its  terms ;  he  cannot  set  up  ignorance 
of  its  contents,  and  resort  cannot  be  had  to  prior  parol  negotiations  to 
vary  them.  To  take  a  case  out  of  this  general  rule,  it  must  appear  that 
before  the  delivery  of  the  bill  of  lading  the  goods  have  been  shipped, 
so  that  the  shipper  could  not  have  reclaimed  them  had  he  objected  to 
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the  contents  of  the  bill  of  lading.  Germania  Fire  Ins.  Co.  v.  Memphis 
and  Charleston  R.  R.  Co.,  72  N.  Y.  90 ;  S.  C,  28  Am.  Rep.  113.  This 
rule,  however,  has  no  application  where  there  was  a  contract  which  had 
been  acted  upon ;  and  where  goods  had  actually  been  shipped  under 
such  a  parol  contract,  the  subsequent  receipt  of  a  bill  of  lading,  and  the 
neglect  to  act  thereon,  did  not  conclude  a  party  from  showing  the  parol 
contract.     Bostwick  v.  Baltimore  and  Ohio  R.  R.  Co.,  45  N.  Y.  712. 

In  72  N.  Y.,  supra,  Rapallo,  J.,  in  commenting  upon  the  case  last 
cited  says :  '*  Whether  he  read  it  (the  bill  of  lading)  or  not  was  imma- 
terial, except  upon  the  question  whether  his  retention  of  it  was  evidence 
of  an  actual  consent  to  vary  the  contract  under  which  he  had  shipped 
the  goods.  He  was  ju  no  situation  to  object  to  its  terms  and  could  not 
have  reclaimed  his  goods." 

These  remarks  are  pecuHarly  applicable  to  the  facts  presented  in  the 
case  at  bar,  as  Stenfort  was  in  no  situation  to  object  to  the  wording  of 
the  bill  of  lading,  and  it  is  fair  to  assume  that  the  gold  would  have 
been  beyond  his  reach  or  control  before  he  could  have  communicated 
with  the  defendant's  agent,  as  the  ship  had  sailed  on  the  28th  of 
November,  one  day  at  least  sooner  than  he  could  have  notified  the  agent 
at  Havre  of  the  mistake.  See,  also,  11  ill  v.  S.  B.  (&  If.  Y.  R,  R.  Co., 
73  N.  Y.  351 ;  S.  C,  ^9  Am.  Rep.  163,  note. 

It  may  be  added  tliat  Stenfort  was  informed  that  the  vessel  would 
sail  on  the  25th  of  November,  and  he  received  no  information  to  the 
contrary  at  any  time.  He  had  thus  a  right  to  suppose  the  steamer  had 
sailed  when  he  received  the  bill  of  lading.  The  retaining  of  the  bill  of 
lading,  of  itself,  does  not,  we  think,  show  an  assent  to  the  mistake 
made  in  the  same.  It  was  a  receipt  for  the  gold  sent  by  him  which  he 
was  justified  in  retaining  for  his  own  protection.  The  proof  does  not 
show  directly  that  he  read  it  or  had  any  knowledge  as  to  the  misdirec- 
tion which  it  contained,  and  within  the  authorities  cited  we  think  the 
retention  did  not  make  the  bill  of  lading  the  contract  between  the  par- 
ties. The  utmost  that  can  be  claimed  from  the  retention  without 
notifying  the  defendant's  agent,  would  be  that  it  was  negligence  on  the 

Eart  of  Stenfort  in  not  comnmnicating  to  the  defendant  the  error  which 
ad  been  made,  and  thus  furnishing  it  with  an  opportunity  to  correct 
the  same  by  cable  to  New  York,  it  the  ship  had  already  left  Havre. 
The  return  of  the  bill  of  lading  could  not  have  been  of  any  benefit  to 
the  defendant  except  in  this  manner,  and  it  is  at  least  verv  question- 
able whether  it  would  have  been  regarded  as  of  suflScient  importance 
to  require  any  such  degree  of  attention  and  vigilance.  It  is  a  reason- 
able intendment  that  the  defendant's  agent  in  S^ew  York  would  have 
taken  care  to  see  that  the  bag  of  gold  was  delivered  to  the  person 
entitled  to  the  same  and  in  no  way  placed  it  in  the  power  of  an  entire 
stranger  to  claim  and  dishonestly  take  possession  of  the  plaintiffs 
property. 

Under  the  circumstances  presented  the  question  whether  there  was 
n^ligence,  which  contributed  to  the  loss  of  the  bag  of  gold  on  the 
part  of  Stenfort,  in  not  ascertaining  the  mistake  in  tne  bill  of  lading 
and  advising  the  defendant's  agent  thereof,  was  one  of  fact  for  the  con- 
sideration of  the  referee.     He  has  found  no  such  negligence ;  neither  do 
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we  think,  in  view  of  the  evidence,  that  such  a  finding  would  have  been 
justified. 

The  direction  upon  the  bag  of  gold  and  not  the  bill  of  lading  being 
the  contract  between  the  parties,  the  defendant  was  lawfully  bound  to 
deliver  the  same  to  the  plaintiff,  who  was  the  person  named  therein,  or 
to  place  it  safely  where  he  could  obtain  possession  of  it.  As  a  general 
rule,  if  for  any  reason  the  consignee  does  not  appear  to  claim  the  goods, 
or  does  not  receive  them,  it  is  the  duty  of  the  carrier  to  provide  a  proper 
place  of  deposit ;  or,  in  case  of  imported  goods  subject  to  duty,  to  see 
that  they  are  in  proper  custody.  Redinond  v.  Liverpool^  New  York 
and  Philadelphia  S.  Co.,  46  N.  Y.  578;  S.  C,  7  Am.  Eep.  390.  It 
is  proved  that  after  the  arrival  of  the  defendant's  steamer  at  New  York 
and  upon  the  same  day  a  permit  or  order  was  applied  for  and  obtained 
to  send  her  cargo  to  the  custom-house  warehouse,  and  the  goods  thus 
passed  under  the  control,  to  a  certain  extent,  of  the  custom-house 
officers.  We  are  unable  to  see  that  the  act  of  the  defendant  in  this 
respect  was  wrongful  or  in  any  way  affected  the  rights  of  the  parties. 
The  defendant  had  an  undoubted  right  to  make  this  disposition  of  the 
steamer's  cargo,  while  it  was  not  relieved  from  the  responsibility 
devolving  upon  it  as  a  common  carrier,  in  exercising  superintendence 
over  the  propertjr  intrusted  to  it  and  in  caring  for  and  protecting  the 
property  from  being  lost  or  improperly  disposed  of.  In  the  discharge 
of  its  duty  the  defendant  attempted  to  notify  the  owner  of  the  bag  of 
gold  of  its  arrival  in  New  York  by  sending  a  bill  of  lading,  directed 
to  Guillaume  Frank,  at  152  and  154  Bleckeii;  street.  New  York,  and  a 
publication  was  made  in  two  papers  in  the  city  of  New  York,  con- 
taining a  notice  of  the  arrival  of  the  steamer,  which  notice  was  a  copy 
of  the  manifest  of  the  vessel,  and  the  entry  therein  relating  to  this  bag 
of  gold  was  as  follows :  "  II.  F.,  one  bag  specie,  Stenfort,  G.  Frank, 
N.  I ." 

The  bill  of  lading  sent  to  New  York  fell  into  the  hands  of  some 
person,  who  presented  it  to  the  officer  of  the  custom-house,  and  repre- 
senting himself  to  be  Guillaume  Frank,  he  obtained  the  bag  of  gold. 
This  result  was  caused  by  the  act  of  the  defendant  in  sending  the  bill 
of  lading  to  a  party  who  had  no  interest  in  it  and  was  not  entitled  to  it 
But  for  the  information  thus  communicated  it  may  fairly  be  inferred 
that  the  gold  would  never  have  reached  the  party  who  appropriated  it 
to  his  own  use,  and  the  plaintiff  would  have  received  the  same. 

As  the  bill  of  lading  was  not  the  contract  between  the  parties,  there 
is  no  authority  to  send  it  to  the  person  to  whom  it  was  directed.  If 
the  direction  on  the  bag  was  of  such  a  character  as  to  advise  the 
defendant's  agent  of  the  party  for  whom  it  was  intended,  or  to  put  it 
on  inquiry  as  to  whom  that  party  was,  or  where  he  resided,  then  it  was 
either  negligence,  or  a  fair  question  whether  it  was  not  such  negli- 
gence, in  thus  sending  the  bill  of  lading,  to  be  determined  by  the 
referee.  The  direction  was  to  the  plaintiff,  and  after  his  name  and 
street  address  and  on  the  next  line  were  the  words  "New  York, 
Utica."  While  it  is  apparent  that  the  word  "Utica"  should  have 
been  before  "  New  Yort,"  it  is  equally  clear  that  New  York  is  not  in 
TJtica,  and  any  person  familiar  with  the  geography  of  the  Statei 
Vol.  II.— 116 
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would  at  once  determine  that  "  New  York  "  should  have  been  placed 
after  "  Utica,"  aud  that  the  direction  meant  the  city  of  Utica  in  the 
State  of  New  York.  These  two  words  being  there  in  juxtaposition 
there  was  at  least  sufficient  to  suggest  an  inquiry  as  to  what  place  was 
intended,  and  any  such  inquiry  would  have  resulted  in  ascertaining 
the  true  residence  of  the  party  for  whom  the  bag  of  gold  was  intended 
and  to  whom  it  was  directed.  Any  other  construction  would  leave 
the  word  '*  Utica  "  without  any  meaning  whatever,  and  render  it 
entirelv  useless  and  of  no  account.  Persons  engaged  in  the  transac- 
tion  of  business  of  this  character  where  many  names  and  directions  are 
used  and  given,  should  exercise  ordinary  care  in  determining  what  was 
really  intended,  and  it  would  seem  they  would  not  be  authorized  to 
disre;^rd  the  name  of  a  well  known  city  within  the  State  where  the 
business  was  done.  In  so  doing  in  this  case,  the  defendant  was  clearly 
not  astute  in  detecting  the  meaning  of  the  direction,  even  althongn 
it  may  bo  regarded  as  obscure  and  mdefinite.  Even  if  the  omission 
to  notice  such  a  mistake  or  to  exercise  proper  judgment  in  determining 
what  was  intended  may  not  be  regarded  as. negligence  per  se^  it  would 
certainly  present  a  question  of  fact  as  to  the  defendant  being  chai^:eable 
with  negligence.  The  referee  has  found  substantiallv  that  n^ligence 
existed  in  this  respect,  and  that  the  defendant  was  guilty  of  inexcusable 
negligence  in  the  performance  of  its  contract,  in  that  it  sent  a  bill  of 
laoing  to  some  person  other  than  the  real  consignee  and  owner,  and 
thereby  placed  it  in  the  bands  of  a  stranger  and  swindler  to  obtain  the 
gold,  and  it  cannot  be  said  that  the  result  arrived  at  was  not  sus- 
tained by  sufficient  evidence.  In  thus  furnishing  the  means  to  a 
stranger  to  deprive  the  plaintiff  of  the  money  which  belonged  to  him, 
the  defendant  was  clearly  liable  in  this  action,  and  the  decision  of  the 
referee  should  bo  upheld. 

As  the  exercise  of  ordinary  diligence  would  have  enabled  the  defend- 
ant to  determine  what  the  direction  on  the  bag  was,  it  cannot  be  said 
that  the  plaintiflE  was  chargeable  with  negligence  in  the  direction  which 
contributed  to  the  loss  of  his  money.  The  misstatement  made  in  the 
notice  published  as  to  the  name  of  the  plaintiff,  while  it  may  have 
induced  some  i)erson  to  seek  to  obtain  the  gold,  is  not  shown  to  have 
had  that  effect,  and  hence  it  is  not  important  to  consider  whether  that 
also  can  be  regarded  as  negligence  on  the  part  of  the  defendant. 

Various  objections  were  urged  to  the  findings  of  the  referee  and  to 
his  refusal  to  find  as  requested.  Upon  a  careful  examination  we  are 
unable  to  find  that  any  material  error  was  committed  bv  the  rulings  of 
the  referee  in  these  respects.  Other  points  are  raised,  but  the  views 
which  we  have  expressed  upon  the  questions  already  discussed  render 
their  consideration  unimportant. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed, 
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People,  HespH,  v.  Guidici,  AppPt 
November  24,  1885. 
Obiminal  Law — EvroENCE  — Waiver  of  Objection  —  Charge. 

Errors  upon  criminal  trials  can  be  made  available  in  this  court  only  hy  excep- 
tions duly  taken  on  the  trial.  Section  527  of  the  Code  of  Criminal  Procedure 
did  not  change  this  rule. 

The  district  attorney  read  in  evidence  the  affidavit  of  the  widow  of  the  mur- 
dered man  which  had  been  taken  on  the  application  of  the  prisoner  under  sections 
620,  etc..  Code  of  Criminal  Procedure,  after  stating  to  the  court  that  she  was  still 
unable  to  attend  on  account  of  sickness.  No  objection  was  made  by  the  prisoner's 
counsel  at  the  time.  Held^  that  even  assuming  that  the  affidavit  was  objection- 
able the  prisoner  could  waive  objection  thereto. 

Exceptions  to  a  charc^e  of  the  court,  in  order  to  be  made  available,  must  point 
out  that  ]>ortion  to  which  objection  is  made ;  and  a  general  exception  is  of  no 
avail  if  any  portion  of  the  matter  be  well  stated. 

It  is  not  error  for  a  trial  court  to  charge  that  a  )<easonable  doubt  is  "  such  a 
doubt  AS  a  reasonable  man  might  entertain  after  a  fair  review  and  consideration 
of  the  evidence  ;  a  doubt  for  which  some  good  reason,  arising  from  the  evidence, 
can  be  given." 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme  court, 
second  department,  affirming  a  judgment  of  the  Kings  county  court 
of  sessions,  convicting  defendant  of  murder  in  the  first  degree. 

Daghiero,  the  deceased,  lived  with  his  wife  at  the  corner  of  Presi- 
dent street  and  Uamilton  avenue,  Brooklyn.  lie  was  a  baker  by  trade, 
as  was  also  the  defendant,  and  both  had  been  employed  in  the  same  shop. 
Daghiero  had  been  at  work  during  the  night  preceding  November  30 th^ 
as  was  his  wont,  and  had  returned  home  to  his  wife  at  about  seven 
o'clock  in  the  morning.  He  went  out  to  get  something  to  be  cooked 
for  his  breakfast,  and  at  his  door  met  the  defendant,  who  was  waiting 
for  him.  The  defendant  and  he  had  some  conversation,  when  Daghiero 
crossed  to  the  grocer's,  returned  to  his  door,  where  the  defendant  was 
still  waiting,  went  up  stairs  and  gave  the  groceries  to  his  wife,  saying, 
"  you  cook  the  eggs,  and  I  will  take  the  clock  down  stairs,  Milano, 
referring  to  the  defendant,  is  here."  Daghiero  went  down  stairs  to 
the  defendant,  handed  him  the  clock  and  turned  into  his  door ;  while 
in  the  act  of  goin^  into  the  doorway,  the  defendant  came  up  behind 
him,  put  his  nana  on  Daghiero's  shoulder,  who  then  turned  around, 
looking  pale,  seared  and  white,  whereupon  the  defendant,  having  already 
taken  his  revolving  pistol  out  of  the  waist-band  of  his  trousers,  pointed 
it  at  Daghiero,  and  after  a  few  seconds,  fired  a  shot  into  Daghiero's 
body  killing  him  almost  instantly.  The  principal  questions  argued  on 
the  appeal  related  to  the  admission  of  evidence  and  directions  by  the 
court  as  to  the  rule  of  weighing  the  evidence. 

^.  C.  Moak,  for  appellant.     James  TT.  Ridgway^  for  respondents* 

Danforth,  J.  We  agree  with  the  learned  judges  of  the  courts  below 
in  the  opinion  that  the  facts  in  evidence  fully  justified  the  submission 
of  the  case  to  the  jury  as  one  in  which  they  might  find  the  defendant 
guilty  of  murder  m  the  first  degree,  as  charged  m  the  indictment,  and 
think  it  necessary  to  consider  only  those  points  which  allege  error  in 
regard  to  evidence,  or  the  directions  under  which  the  evidence  was  to 
be  weighed. 

First,  The  deposition  of  Mrs.  Daghiero,  the  widow  of  the  murdered 
raaTi,  taken  on  the  3d  of  March,  1884,  on  the  application  of  the  pris- 
oner and  in  pursuance  of  the  provisions  of  the  Cede  of  Criminal  Pro- 
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cedure,  §§  620-635,  was  during  the  trial  and  on  the  5th  of  March, 
offered  in  evidence  in  behalf  of  the  People,  the  district  attorney  stating, 
as  appears  by  the  record,  "  that  he  would  read  the  same  for  the  reason 
that  the  same  conditions  now  exist  to  prevent  the  personal  attendance 
of  the  witness  as  existed  at  the  time  of  granting  the  order  for  the 
taking  of  such  examination,  and  that  the  witness  is  unable  to  personally 
attend  by  reason  of  her  continued  sickness." 

It  also  states  that  tlio  defendant's  counsel  made  no  objection  or  excep- 
tion to  the  reading  of  the  same  and  it  was  thereupon  read. 

Errors  upon  criminal  trials  can  be  made  available  in  this  court  only 
by  exceptions  duly  taken  on  the  trial.  People  v.  Thompson,^  41 N.  Y. 
6;  People  v.  Casey,  72  id.  399  ;  Connors  w  People^  50  id.  240;  Broihr 
erton  v.  People^  75  i^.  159  ;  and  it  follows  that,  as  no  objection  was  then 
taken,  the  questions  now  argued  against  the  admissibility  of  the  depo- 
sition are  quite  out  of  place.  '  But  notwithstanding  this  doctrine  if 
well  established,  the  learned  counsel  for  the  appellant  contends  that  by 
section  527  of  the  Code,  supra^  a  different  rule  is  enacted,  and  that  the 
question  may  be  considered  in  the  same  manner  as  if  an  objection  had 
been  made  upon  the  trial. 

It  was,  however,  held  otherwise  in  People  v.  Hovey,  92  N.  Y.  554 ; 
People  V.  Boas,  id.  560,  and  PeopU  v.  iP Argencour,  95  id.  631. 

Kor  is  there  any  hardship  imposed  upon  the  appellant  by  the  appli- 
cation of  this  rule.  Assuming,  what  except  for  this  purpose  I  by  no 
means  concede,  that  there  is  any  force  in  tlie  objections  now  maae  to 
the  reading  of  this  deposition  by  the  public  prosecutor,  it  was  deliber- 
ately acquiesced  in  by  the  prisoner,  and  it  was  clearly  in  his  power  to 
waive  them.  Consent  wouW  not  give  the  court  jurisdiction  nor  authorize 
a  substantial  change  in  its  fundamental  mode  of  proceeding;  that  conld 
bo  neither  enlarged  nor  restricted.  The  trial  must  be  oy  a  jury  of 
twelve,  and  not  a  less  number,  although  he  consent  thereto  —  Cancem^s 
case,  18  N.  Y.  128  —  but  he  may  waive  his  right  to  challenge.  He 
cannot  be  compelled  to  be  a  witness  against  himself,  but  by  consenting 
to  take  the  stand,  ho  waives  the  constitutional  protection  and  may  be 
examined  in  the  same  manner  as  any  other  witness.  Conners  v.  People^ 
supra.  He  is  not  subject  to  be  twice  put  in  jeopardy  for  the  same 
offense,  but  if  judgment  is  arrested  on  his  motion,  or  if  for  any  reason 
a  new  trial  is  granted  on  his  prayer,  he  must  submit  to  another  trial. 
So  the  jury  must  act  upon  evidence,  but  secondary  in  place  of  primary 
evidence  may  be  received,  admissions  of  facts  may  be  allowed,  and  in 
many  similar  particulars,  consent  will  render  valid  what  without  it  wonld 
be  erroneous.  CancemUs  case,  supra  /  Pierson  v.  People^  79  N.  Y. 
424 ;  S.  C,  35  Am.  Rep.  524.  So  here  if  there  were  no  statute  upon 
the  subject,  whether  the  witness  should  be  produced  in  court  and  there 
confronted  with  the  prisoner,  or  whether  her  deposition,  taken  at  his 
instance,  should  be  read,  might  be  left  to  his  determination  —  Webster 
V.  PeopU^  92  N.  Y.  422  —  and  his  assent  to  the  latter  course  having 
been  signified  by  acquiescence,  makes  it  immaterial  to  inquire  as  to  the 
true  meaning  and  enect  of  the  statute,  supra. 

Second,  In  behalf  of  the  prisoner  twenty -eight  requests  to  charge 
were  submitted   to  tho  court,  and  among  others  one  m  these  words: 
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"The  prisoner  is  entitled  to  the  benefit  of  any  reasonable  donbt  which 
the  jury  might  entertain,  not  only  upon  the  case  generally,  but  upon 
each  and  every  specific  fact  necessary  for  them  to  nnd  before  reaching 
a  verdict  in  the  case,  and  if  they  entertain  any  such  doubt  in  respect  to  ^ 
any  matter  necessary  to  sustain  a  verdict  for  eitner  of  the  higher  offenses,  * 
then  it  is  their  duty  to  convict  of  the  lesser,  and  if  they  entertain  any 
such  doubt  on  the  whole  case  they  must  acquit." 

In  response  the  court  said  to  the  jury :  "  I  charge  you  that,  perhaps 
I  can  put  it  in  shorter  terms,  so  that  you  can  understand  it ;  if  you  have 
any  reasonable  doubts  upon  any  facts  which  are  necessary  to  convict  the 
defendant,  he  is  entitlea  to  the  benefit  of  that  doubt;  if  you  have  any 
reasonable  doubt  of  his  guilt,  he  is  entitled  to  be  acauitted  ;  if  yon  have 
any  reasonable  doubt  of  his  guilt  of  murder  in  the  nrst  degree,  you  can- 
not convict  him  of  that  count.  If  you  have  any  reasonable  doubt  of 
the  guilt  of  murder  in  the  second  degree,  yon  cannot  convict  him  on 
that  count,  or  if  you  have  any  reasonable  doubt  as  to  manslaughter  in 
either  degree,  you  cannot  convict  him  of  that,  and  he  must  be  acquit- 
ted. Ton  must  understand  what  a  reasonable  doubt  is.  It  is  not 
a  mere  guess  or  surmise  that  the  man  may  not  be  guilty ;  it  is  such  a 
doubt  as  a  reasonable  man  might  entertain  after  a  fair  review  and  con- 
sideration of  the  evidence ;  a  doubt  for  which  some  good  reason  aris- 
ing from  the  evidence  can  be  given.  When  you  find  such  a  doubt 
as  that  in  a  case  it  is  your  duty  to  give  the  prisoner  the  fullest  and 
aniplest  benefit  of  it. 

To  all  which  defendant's  counsel  then  and  there  duly  excepted. 

It  is  entirely  well  settled  that  such  general  exception  is  oi  no  avail 
if  any  portion  of  the  matter  be  well  stated.  No  error  was  specifically 
pointed  out,  and  it  is  not  now  claimed  by  the  learned  counsel  for  the 
appellant  that  all  the  propositions  laid  down  in  this  portion  of  the 
cnarge  are  erroneous.  The  exception,  therefore,  might  well  be  treated 
as  unavailing ;  but  having  regard  to  the  importance  of  the  case,  we 
have  followed  the  argument  for  the  appellant,  and  find  no  just  cause 
for  complaint.  The  criticism  is  limited  to  the  definition  given  of  a 
reasonable  doubt,  and  aimed  at  that  portion,  where,  by  way  of  para- 
phrase, the  trial  judge  said,  "  a  doubt  for  which  some  good  reason, 
arising  from  the  evidence,  can  be  given."  It  should  be  read  with  the 
whole  sentence  of  which  it  forms  a  part,  and  so  taken,  seems  only  to 
distinguish  that  doubt  which  would  avail  the  prisoner,  from  one  which 
is  mereljr  vague  and  imaginary. 

The  jury  were  not  called  upon  to  formulate  and  state  their  reason- 
ing, but,  in  substance,  to  view  all  the  circumstances  from  which  an 
inference  was  to  be  drawn,  and  inquire  whether,  consistently  with  the 
truth  of  the  whole,  the  prisoner  might  not  be  innocent ;  to  weigh  and 
consider  the  evidence,  and  if,  from  a  deficiency  of  proof  or  inconclu- 
siveness  of  testimony,  any  material  fact  was  not  established,  there  was 
then  left  a  reasonable  doubt  arising  from  the  evidence ;  and  to  the 
benefit  of  that  the  prisoner  was  entitled.  We  find  in  the  language  of 
the  judge  nothing  to  mislead  or  perplex  a  juror;  but  if  counsel  at  the 
trial  thought  otherwise,  the  attention  of  the  court  should  have  been 
directed  to  it.     "  An  indefinable  doubt  which  cannot  be  stated,  with 
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the  reason  upon  which  it  rests,  bo  that  it  may  be  examined  and  dis- 
cussed, can  hardly  be  considered  a  reasonable  doubt,  as  such  an  one 
would  render  the  administration  of  justice  impracticable ; "  and  as  to 
•this  it  has  not  been  too  strongly  said  "all  the  authorities  agree."  Note 
to  §  29,  vol.  3  Greenl.  Ev.,  14th  ed. 

Many  other  propositions  are  submitted  to  us  as  ground  for  a  new 
trial.  They  have  been  examined,  but  we  find  no  error  of  law,  and 
must  affirm  the  judgment. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Judgment  affirmed. 

MoCoRN,  ReapHy  v.  MoCorn,  AppPt*  . 

November  24,  1885. 

Will — Construction  —  Legacy  —  Charge  upon  Real  Estate 

Whether  a  legacy  is  charged  upon  the  real  estate' of  the  decedent  \a  always  a 
question  of  the  testator's  intention. f 

The  language  of  the  will  is  the  basis  of  the  inquiry,  but  extrinsic  circumstances 
which  aid  in  the  interpretation  of  the  language,  and  help  to  disdose  the  actual 
intention,  may  also  be  considered. 

The  testator  by  his  last  will,  executed  one  day  before  his  death,  bequeathed  to 
his  wife  $1,000,  and  certain  specific  articles  ;  to  his  son  Moses  McCom  $400,  and 
then  added,  "I  devise  that  the  rest  of  the  property  shall  be  divided  equally 
between  Moses  McCorn,  Jr.,  John  McCom,  Eliza  Tompkins  and  Mary  Jane  Alex- 
ander," his  four  children.  The  residuary  clause  blended  the  real  and  personal 
property  by  the  phrase  *'  the  rest  of  the  property."  The  testator's  personal  estate 
was  insufficient  to  pay  funeral  expenses.  Hdd,  that  it  was  the  intention  of  th« 
testator  to  charge  the  legacies  upon  his  real  estate. 

Moses  McC-oru  insisted  that  the  land  was  not  charged  with  his  leeacy.  IWd, 
that  the  plaintiff's  legacy  was  not  thereby  enlarged  ;  that  Moses  did  not  forfeit 
his  right  to  the  legacy  by  consenting  to  the  plaintiffs  view  of  the  law. 

Appeal  by  the  defendants  from  the  order  and  judgment  of  the  gen- 
eral term,  third  department,  affirming  the  judgment  in  favor  of  the 
plaintiflE,  entered  upon  tlio  report  of  a  referee.  This  action  was  brought 
to  have  a  legacy  of  $1,000  given  to  the  plaintiff  by  the  will  of  her 
deceased  husband  (the  defendants'  father),  declared  a  charge  upon  the 
real  estate  of  which  lie  died  seized. 

The  following  is  the  will,  so  far  as  the  questions  here  discussed  are 
related  thereto: 

I,  Moses  McCom,  Sr.,  in  the  town  of  Newfield,  in  the  county  of 
Tompkins,  do  make  and  publish  this  my  last  will  and  testament  in  man- 
ner and  form  following,  that  is  to  say :  First.  I  give  and  bequeath  to 
my  wife,  Mrs.  Sarah  McConi,  $1,000  and  one  cow  and  bureau  and  the 
things  which  she  brought  and  those  contained  in  the  bureau.  Secondly. 
Mr.  Isaac  McConi  and  Mr.  Andrew  McCorn,  my  sons,  I  have  given 
them  all  that  I  intended.  Thirdly.  I  give  and  bequeath  to  Mr.  Moses 
McCorn,  Jr.,  the  sum  of  $400.  rourihly.  I  devise  that  the  rest  of  the 
property  shall  be  divided  equally  between  Mr.  Moses  McCom,  Jr.,  and 
Mr.  John  McCorn,  and  Mrs.  Eliza  Tompkins,  and  Mrs.  Mary  Jane 
Alexander. 

The  testator  died  on  the  day  following  the  execution  of  the  will.     He 

♦  Aftirming  30  Hun,  171. 
t  See  WiltsU  v.  SJiaw,  ante,  656. 
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left  real  estate  valued  at  $2,500  and  little  or  no  personal  property 
beyond  the  specific  articles  disposed  of  in  bis  wilL 

M.  W.  Tompkins,  for  appellant.     James  A.  Christie^  for  respond- 
ent. 

Finch,  J.  Whether  a  legacy  is  charged  upon  the  real  estate  of  the 
decedent  is  always  a  question  of  the  testator's  intention.  The  lan- 
guage of  the  will  is  the  basis  of  the  inquiry,  but  extrinsic  circumstances 
which  aid  in  the  interpretation  of  that  language,  and  help  to  disclose 
the  actual  intention,  may  also  be  considered.  Le  Fevre  v.  Toole,  84 
N.  Y.  85;  Hoyt  v.  Hoyt,  85  id.  142;  Scott  v.  Stebbins,  91  id.  605. 
In  this  case  the  testator,  by  a  will  exceedingly  simple  and  brief, 
bequeathed  to  his  wife  $1,000  and  certain  specific  articles  ;  to  his  son 
Moses  the  sum  of  $400 ;  and  then  added,  '^  I  devise  that  the  rest  of 
the  property  shall  be  divided  equally  between  Mr.  Moses  McCorn,  Jr., 
Mr.  John  McCorn,  Mrs.  Eliza  Tompkins,  and  Mrs.  Mary  Jane  Alex- 
ander." These  four  were  children  of  the  decedent.  This  will  was 
made  but  one  day  before  his  death,  so  no  change  in  the  condition  of 
his  estate  can  bo  supposed  as  occurring  in  the  interval.  His  personal 
estate  was  insufficient  even  to  pay  his  funeral  expenses',  and  the  two 
legacies  to  the  widow  and  son  were  mere  mockeries  unless  meant  to  be 
a  charge  upon  the  real  estate.  The  testator  must  have  known  that  he 
had  no  personal  estate  with  which  to  pay  the  smallest  portion  of  his 
bequests  ;  and  unless  he  meant  to  charge  them  upon  the  land,  we  must 
impute  to  him  the  deliberate  and  conscious  intention  of  making  bequests 
to  his  wife  and  son  which  he  knew  could  never  be  paid.  The  case  is 
not  one  in  which  there  proves  to  be  a  small  and  unexpected  lack  of 
personalty  to  pay  legacies,  and  so  in  which  the  testator  might  be 
assumed  to  have  honestly  and  reasonably  supposed  his  personal  assets 
sufficient.  In  such  an  event  the  foundation  of  an  inference  that  the 
real  estate  was  meant  to  be  charged  would  be  taken  away,  and  the 
deficiency  would  have  no  significance.  But  the  situation  is  such  that 
all  possibility  of  innocent  mistake  is  removed,  and  the  facts  drive  us  to 
the  alternative  of  believing  that  the  testator,  in  making  his  last  will, 
under  the  solemnity  of  approaching  death,  indulged  in  bequests  known 
to  be  useless  and  vain,  or  meant  that  they  should  be  paid  from  the 
only  possible  source.  No  reasonable  intelligence  can  hesitate  to  draw 
the  latter  influence.  But  the  final  language  of  the  will,  further  indi- 
cates the  intention.  There  is  a  residuary  clause  which  blends  the  per- 
sonal and  real  estate  by  the  phrase  *'  the  rest  of  the  property."  There 
'could  be  no  "  residue  "  on  the  theory  that  nothing  had  been  given  to 
the  wife  and  Moses,  and  the  tertn  would  be  inapplicable  to  what  was 
known  to  be  a  devise  of  the  whole  estate.  The  use  of  the  term  implied 
an  understanding  of  the  testator  that  something  had  been  given  out  of 
and  taken  from  his  property,  so  that  there  was  left  a  remaindei*  or 
residue  of  the  whole  property.  Each  of  these  circumstances  in  our 
consideration  of  other  cases  has  had  a  place  in  the  reasons  giv^n  for 
inferring  an  intention  to  charge  legacies  upon  the  land.  It  is  not 
needed  to  say  whether,  one  alone  would  be  sufficient,  for  here  the  two 
concur,  and  their  united  force  is  enough  to  satisfy  us  that' the  decision 
of  the  referee  and  general  term  in  this  respect  was  correct. 
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But  we  think  there  was  error  in  awarding  to  the  plaintiff  full  pay- 
ment of  her  l^acy  out  of  the  land  to  the  limit  of  its  value  to  the 
exclusion  of  the  legacy  of  $400  given  to  Moses  McCom.  Whether  he 
sought  to  enforce  his  legacy  or  not,  or  was  entitled  in  this  action  to  a 
decree  for  its  payment  in  full  or  pro  tantOj  is  immaterial  to  the  question 
of  the  right  of  the  plaintiff  and  the  relief  to  which  she  was  entitled 
under  the  will.  Her  equity  was  not  enlarged  because  he  denied  its 
existence,  nor  did  ho  forfeit  his  right  as  agamst  her  by  merely  contest- 
ing her  view  of  the  law.  The  extreme  hmit  of  her  equity  under  the 
will  was  to  be  paid  out  of  the  land  pro  rata  with  the  legacy  to  Moses 
also,  and  equally  charged  upon  the  *  real  estate ;  and  she  established  a 
claim  to  no  greater  relief  than  this.  But  she  was  awarded  preference 
of  payment  over  the  legacy  to  Moses  without  any  basis  for  such  pref- 
erence in  the  facts,  and  her  right  was  enlarged  beyond  the  bounty  and 
intent  of  the  testator.  We  may  not  award  to  Moses  relief  which  he 
has  not  sought  in  this  action,  but  we  ought  not  to  shut  the  door  against 
his  right  by  transferring  to  another  what  equitably  belongs  to  him. 
His  claim  upon  the  surplus  will  remain  after  full  justice  is  done  to  the 
plaintiff. 

It  is  claimed  that  no  exception  raises  this  question.  The  only  excep- 
tion applicable  is  that  taken  in  terms  to  the  whole  of  the  referee's  fifth 
finding,  which  is  a  conclusion  of  law.  The  rule  is  familiar  that  such 
an  exception  fails  when  any  portion  of  the  finding  is  good,  and  that  is 
asserted  to  be  the  case  here.  The  finding  directs  the  land  to  be  sold, 
and  the  proceeds  to  be  paid  over  to  plaintiff  up  to  the  full  amount  of 
her  legacy,  and  if  there  be  a  deficiency  the  deiendants  to  be  charged 
with  it  to  the  extent  of  the  $500  mortgage,  if  that  remains  unpaid, 
and  any  surplus  to  be  paid  over  to  the  county  treasurer.  That  is  the 
whole  of  tlie  fifth  finding.  A  separate  paragraph,  although  unnum- 
bered, follows  it,  relating  to  costs  and  appomting  the  sheriff  to  sell 
which  does  not  fairly  belong  to  the  finding,  excepted  to.  The  whole  of 
such  finding,  in  all  its  parts,  is  infected  with  tne  error  to  which  we 
have  alluded.  The  sale  is  to  be  made  to  secure  to  the  plaintiff  too 
large  a  sum ;  in  case  of  a  deficiency  the  whole  mortgage  money  instead 
of  a  just  proportion  is  to  be  applied  to  the  legacy  ;  and  any  surplus  re- 
sulting from  the  erroneous  disposition,  and  therefore  inevitably  lessened, 
is  to  be  deposited  with  the  treasurer.  The  exception  to  the  whole  of 
the  finding  must  thus  be  deemed  suflScient. 

The  judgment  should  be  modified  so  as  to  charge  the  plaintiff's  leg- 
acy witn   lawful  interest  upon  the  land,  pro  rata  with  the  legacy  to 
Moses  McCom,  and  as  modified,  aflirmed  without  costs  to  either  party  • 
in  this  court. 

Ail  concur. 

Judgment  aflSrmed. 
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FoLET,  AppPty  V.  Speir,  HespH.* 

November  24,  1885. 

CoNTmcT  —  Public  Policy  —  Money  for  Election  Purposes. 

All  contracts  which  have  for  their  object  any  thing  repugnant  to  the  general 
policy  of  the  law,  or  contrary  to  the  provisions  of  a  statute  are  void. 

A  candidate  for  office  cannot  be  held  liable  on  his  promise  to  pay  a  certain  sum 
toward  meeting  the  expenses  of  a  body  called  "The  Reform  Association,"  in 
advertising,  clerk-hire,  room-hire,  postage  stamps,  and  "everything  incidental 
to  the  business  of  an  election."  Such  a  contract  being  in  open  violation  of  the 
statute  cannot  be  enforced. 

Appeal  from  judgment  of  general  term,  New  York  common  pleas, 
affirming  a  judgment  of  the  general  term  of  marine  court  affirming  a 
judgment  entered  upon  a  motion  dismissing  the  complaint.  The  opinion 
states  the  case. 

Samuel  Hand,  for  appellants.      A.  J.  Yanderpoel,  for  respondents. 

Danforth,  J.  So  far  as  appears,  the  plaintiffs  in  October,  1873,  com- 
posed a  body  styled  "  The  Keform  Association,"  which  was  brought 
into  being  and  made  complete  in  all  its  parts,  both  of  membership  and 
officers,  when  they  '' came  together  and  called  themselves  its  executive 
committee."  Its  object  was  to  promote  the  election  of  sucli  candidates 
for  office,  irrespective  of  political  considerations,  as  should  be  recom- 
mended by  them.  Preparatory  thereto  they  hired  rooms  and  made  an 
estimate  of  such  expenses  as  would  probably  be  required  for  that  pur- 
pose at  the  then  coming  elections.  A  schedule  of  items  was  prepared, 
and  the  aggregate,  $2,000,  "set  down"  thereon  to  the  defendant  as  his 
share.  This  was  shown  to  him  the  day  after  his  nomination  for  the  office 
of  judge,  and  the  evidence  is  that  after  looking  it  over,  and  some  conversa- 
tion, he  said  "it  was  all  right,  I  will  pay  it."  Expenses  were  incurred 
and  money  paid  out  by  the  plaintiffs  on  account  thereof.  This  action 
was  commenced  in  October,  1879,  to  recover  the  above  sum  of   $2,000. 

T^o  answer  of  the  defendant  put  the  material  allegations  of  the  com- 
plaint in  issue,  and  upon  trial,  after  evidence  had  been  given  by  the 
plaintiffs  as  to  the  matters  above  referred  to  and  the  kind  and  character 
of  the  services  rendered,  and  the  objects  for  which  expenses  were  in 
fact  incurred,  the  complaint  was  dismissed  upon  the  ground  that  the 
contract  and  expenditures  were  in  violation  of  section  6,  title  7,  part  1, 
chapter  6,  of  the  Revised  Statutes  —  vol.  1,  p.  145  —  which  prohibits  a 
candidate  for  any  elective  office  from  contributing  money  to  promote 
the  election  of  himself  or  other  person  except  for  certain  specific  pur- 


No  other  question  is  presented  upon  this  appeal,  and  in  regard  to  it 
we  concur  in  the  conclusion  reached  by  the  trial  court  and  affirmed  by 
the  genera]  term.  The  paper  or  schedule  submitted  to  the  defendant 
was  not  left  with  him,  but  retained  by  the  plaintiffs  and  not  produced 
upon  the  trial.  They,  however,  testified,  Foley  saying  "  we  went  on 
and  ordered  the  printing  and  the  other  necessary  work,  and  which  we 
accomplished ;  we  employed  the  necessary  clerks  and  men  to  attend  to 
the  boxes ;  we  ordered  the  printing  and  lolding  of  ballots,  and  we  per- 


♦  Affirming  16  Weekly  Dig.  171. 
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formed  all  the  neceseaiy  work,  for  which  we  paid  out  that  amount  of 
money  for  him,  and  m  fact  more."  "In  all  the  expenses  were 
between  $8,000  and  $10,000."  This  included  $600  rent  for  rooms 
at  a  hotel,  and  it  also  formed  part  of  the  expenses  to  the  payment  of 
which  the  defendant  agreed  to  contribute.  Besides  these  there  were 
also  expenses  in  maintaining  the  rooms  and  running  the  association, 
and  money  paid  for  the  general  purpose  of  assisting  tne  election  of  the 
candidates,  but  in  what  particular  way,  or  for  what,  the  plaintiff  could 
not  remember.  Anotlier  plaintiff,  McLaren,  referring  to  the  same  inter- 
view with  the  defendant,  says : 

'*  The  matter  was  talked  over  and  a  schedule  was  shown  the  judge  of 
the  probable  expenses,  and  the  amount  set  down  for  the  judge  as  his 
share  of  them  was  $2,000 ;  and  my  recollection  of  that  conversation 
is  that  he  said  it  was  all  right  and  that  he  would  pay  it.  Q.  Toward 
what  purpose?  A.  Towam  the  expenses  of  the  association.  Q.  State 
what  the  expenses  were  for?  A.  The  expenses  to  be  incurred  were 
for  printing  ballots,  supplying  one  man  at  each  polling  district  with 
those  ballots  for  election,  and  for  boxes  to  be  placed  in  each  district ; 
I  think  there  were  some  five  hundred  in  all  —  the  expenses  were  to 
include  advertising,  clerk  hire,  room  hire,  post^e  stamps,  everv  thing 
incidental  to  the  business  of  an  election.''  He  also  testified  that  the 
plaintiff  "  had  a  book  for  each  assembly  district ;  each  man  took  a  dis- 
trict and  enrolled  the  names  of  the  voters  in  that  district ;  that  occa- 
sioned a  great  deal  of  work,  and  a  considerable  portion  of  these 
expenses ;  we  had  a  book  of  each  assembly  district,  and  we  took  the 
name  of  each  voter,  his  occupation,  and  residence ;  we  sent  out  circu- 
lars saying  that  this  enrollment  would  take  place  and  the  parties  would 
be  waited  upon." 

The  plaintiffs  had  been  paid  by  other  candidates  on  account  of  these 
expenses,  but  there  remained  unpaid  a  balance  of  $2,842.09. 

IJoth  the  statute  and  the  principles  settled  in  Jackson  v.  Walker,  5 
Hill,  27,  are  decisive  against  the  appellants.  In  that  case  the  law  upon 
the  subject,  after  full  discussion  by  learned  and  able  counsel,  was  stated 
in  the  opinion  of  the  court  in  a  manner  to  which  we  think  no  just 
exception  can  be  taken.     It  may  have  been  an  extreme  case,  but  to  it 

Srinciples  of  construction  were  applied  from  which  there  should  be  no 
eparture.  The  act  of  1829,  chapter  373,  afterward  incorporated  into 
the  Revised  Statutes,  mpra^  was  entitled  "  An  act  to  preserve  the  purity 
of  elections."  With  two  specified  exceptions  it  was  declared  to  be 
unlawful  to  contribute  money  to  promote  an  election  of  any  particular 
person  or  ticket.  The  exceptions  were  (1)  for  defraying  the  expenses 
of  printing ;  (2)  the  circulation  of  votes,  hand-bills,  and  other  papers. 
A  third  has  been  added  —  Rev.  Stat.,  supra  —  for  conveying  poor, 
sick  or  infirm  electors  to  the  polls.  Every  thing  else  is  forbidden.  The 
complaint  recognizes  and  states  these  three  things  as  the  cause  of  action. 
It  IS  very  clear  the  evidence  goes  beyond  it.  The  agreement  as  proven 
includes  the  rent  of  rooms—  the  head-quarters  of  this  self-appointed 
association  for  promoting  the  interest  of  particular  candidates — and  so 
comes  within  the  very  letter  of  the  case  cited.  So  is  it  within  the 
express  condemnation  of  the  statute ;  for  it  is  not  one  of  the  excepted 
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purposes.  So,  generally,  the  claim  includes  "any  thing  incidental 
to  the  business  of  election."  One  thing  incidental  to  that  event 
is  "procuring. the  attendance  of  voters  at  the  polls,"  and  that  is 
expressly  prohibited.  Stat.,  axipra^  subds.  3,  4.  So,  also,  and  for 
the  purpose  of  procuring  the  election  of  the  same  candidates,  was  the 
payment  of  $1,000  to  one  of  tlie  plaintiffs  for  his  services  in  taking 
charge  of  the  rooms  and  running  the  association.  Upon  the  plaintiff? 
showing,  the  agreement  included  illegal  and  forbidden  items.  It  would 
be  difficult  indeed  to  find  a  transaction  which  should  present  more 
elements  of  political  corruption  thati  the  one  devised  by  the  plaintiffs. 
They  present  themselves  to  the  public  under  the  specious  and  attract- 
ive guise  of  a  reform  association,  while  they  are  in  fact  actuated  by  a 
desire  for  pecuniary  profit,  and  are  indemnified  against  expenses  which 
professedly  are  incurred  in  the  cause  of  good  government,  by  the  obli- 
gations of  individuals  who  are  personally  interested  in  the  result.  We 
think  it  is  not  only  made  criminal  by  statute,  but  void  because  contrary 
to  public  policy  and  the  welfare  of  the  community. 

The  learned  counsel,  for  the  appellants  argues,  however,  that  as  more 
than  $2,000  was  in  fact  expended  for  permitted  and  lawful  purposes, 
a  recovery  may  be  had  for  that,  although  other  expenditures  might  not 
be  allowed.  The  plaintiffs  have  no  such  option.  The  agreement 
proved  is  an  entire  and  single  one,  to  pay  as  part  of  the  whole  expenses 
a  single  sum.  It  must  stand,  if  at  all,  on  the  illegal  as  well  as  the 
legal  considerations,  for  the  good  cannot  be  separated  from  the  bad. 
If  we  could  find  distinct  engagements  for  the  separate  items  those 
whicli  were  legal  might  be  enforced ;  but  that  is  not  possible.  Here  is 
but  one  promise  upon  a  consideration  which  is  in  part  unlawful,  both 
by  statute  and  as  against  good  morals.  In  Thalimer  v.  Brinkerhoff, 
20  Johns.  397,  it  is  laid  down  as  a  fundamental  rule  that  all  contracts 
which  have  for  their  object  any  thing  repugnant  to  the  general  policy 
of  the  law  or  contrary  to  the  provisions  of  a  statute  are  void  ;  for  it  is 
a  rule  as  well  in  law  as  in  equity,  ex  turpi  contractu  actio  non  oritv/r. 

I  have  not  overlooked  Uurley  v.  Vam,  Wagner y  28  Barb.  112,  nor 
Sizer  v.  Da/nieUy  ^^  id.  432,  cited  by  the  appellant,  but  upon  the 
question  raised  by  this  appeal  find  nothing  to  make  us  doubt  the  cor- 
rectness of  the  construction  above  given  to  the  statute.  In  both,  the 
circumstances  calling  for  decision  were  so  unlike  those  now  before  us, 
that  the  judgment  formed  upon  them  cannot  be  regarded  as  conflicting 
with  the  one  under  review. 

It  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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HEBMAim,  RespH^  v.  Niagara  Fire  Ins.  Co.,  AppPt 

November  24,  1885. 

Iksurance  — Notice  OF  Cancellation  to  Agent  — Custom— Proof  op  Loss  — 
Waiver. 

Notice  of  the  cancellation  of  a  policy  of  insurance  was  given  to  the  broker  who 
procured  the  insurance,  of  which  the  insured  knew  nothing  until  after  a  loss  had 
occurred.  In  an  action  on  the  policy  Jield,  that  the  broker  not  being  a  general 
agent  of  the  insured,  his  authority  to  act  for  him  terminated  with  the  procurement 
of  the  policy,  and  that  notice  to'  him  did  not  operate  as  a  cancellation  of  the 
policy.* 

In  the  absence  of  special  authority,  the  clause  in  the  policy  which  declares  that 
"  it  is  a  part  of  this  contract  that  any  person,  other  than  the  assured,  who  may 
have  procured  this  insurance  to  be  taken  by  this  company,  shall  be  deemed  the 
agent  of  the  assured  named  in  the  policy,  and  not  of  this  company,  under  any 
circumstances  whatever,  or  in  any  transaction  relating  to  this  Insurance,"  does 
not  constitute  the  broker  a  continuing  agent. 

Proof  of  a  local  custom  unknown  to  the  insured,  that  notice  or  cancellation  may 
be  given  to  the  broker  who  procures  the  insurance,  is  inadmissible  to  control  the 
contract  of  insurance. 

Where  an  insurance  company  accepts  formal  proof  of  loss  and  places  its  refusal 
to  pay  on  the  ground  that  tlie  policy  has  been  canceled,  it  thereby  waives  strict 
compliance  with  the  provision  as  to  forthwith  notice  of  the  fire. 

Wrn,  Allen  Butler^  for  appellant.     If.  B.  Iloxie^  for  respondent. 

Andrews,  J.  The  authority  conferred  on  the  plaintiff  by  Kennedy 
&  Bnell,  regarding  the  evidence  m  the  most  favorable  light  for  the 
defendant,  was  to  procure  insurance  to  the  extent  of  $8,500  upon  the 
plaintiff's  factory  building,  and  the  machinery  and  furniture  therein,  in 
the  city  of  Troy,  either  in  companies  which  they  reprei^ented  as  agents, 
or  in  other  companies.  In  execution  of  this  authority,  Kennedy  & 
Buell,  in  the  first  instance,  placed  the  entire  insurance  in  their  own 
companies.  Subsequently,  on  some  of  the  companies  refusing  to  carry 
the  risk,  they  procured  the  defendant,  through  Kelly  &  Knox,  its 
agents,  to  issue  the  policy  in  question,  in  place  of  the  policies  which 
had  been  canceled. 

The  defendant's  policy  was  dated  February  11, 1880,  and  was  for  the 
period  of  one  year.  The  plaintiff  resided  in  the  city  of  New  York,  and 
the  firms  of  Kennedy  &  Buell  and  Kelly  &  Knox  in  the  city  of  Troy. 

Upon  the  receipt  by  Kennedy  &  Buell,  of  the  defendant's  poUcy 
from  Kelly  &  Knox,  the  former  firm  forwarded  it  to  the  plaintiff  in 
New  York,  audit  remained  in  his  possession  until  after  the  fire.  There 
was  no  transaction  between  the  plaintiff  and  Kennedy  h  Buell  subse- 
quent to  the  forwarding  of  the  policy,  except  the  payment  by  the  plaintiff 
to  them  of  a  premium  account,  which  included  tne  premium  on  defend- 
ant's policy. 

The  principal  question  in  the  case  arises  on  the  defense  of  cancellation. 
The  policy  provides  that  the  company  may  terminate  the  insurance  '*  on 
giving  notice  to  that  effect  and  refunding  a  ratable  proportion  of  the 
premium  for  the  unexpired  term."  The  defendant,  prior  to  March  16, 
1880,  directed  Kelly  &  Knox  to  cancel  the  policy.  On  that  day  they 
notified  Kennedy  h  Buell  of  this  fact,  and  an  arrangement  was  made 
between  the  two   firms  that  Kelly  &  Knox  should  issue  a  policy  in 

*  See  to  same  effect,  Y(mWi«m,  v.  ScottishUnion,  etc,,  Ins.  Co,,  82  Alb.  L.  J.  488.—  Ed. 
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another  company  to  take  the  place  of  the  defendant's  policy,  and  that 
Kennedy  &  Buell  should  procure  from  the  plaintiff  the  policy  in  ques- 
tion and  deliver  it  to  Kelly  &  Knox.  Kelly  &  Knox  thereupon 
wrote  a  policy  in  the  Tnsui-ance  Company  of  North  America,  and  sent  . 
it  to  Kennedy  &  Buell,  and  the  return  premium  on  the  defendant's 
policy,  and  the  premium  on  the  new  policy  were  adjusted  by  entries 
m  the  mutual  accounts  of  the  two  firms. 

The  fire  occurred  March  20, 1880,  the  defendant's  policy  was  then  in 
the  plaintiff's  possession,  and  he  had  no  knowledge  or  information  of 
the  transaction  in  respect  to  the  cancellation,  between  the  firms  of  insur- 
ance agents,  until  after  the  fire.  We  are  of  opinion  that  that  trans- 
action did  not  operate  as  a  cancellation  of  the  defendant's  polic}'.  The 
defendant  reserved  the  right  to  cancel  the  policy  on  notice  to  the  insured. 
This  condition  would  be  satisfied  by  personal  notice  to  the  plaintifl^,  or 
to  an  agent  authorized  to  receive  it.  But  the  authority  of  a  broker 
employed  to  procure  insurance  for  his  principal,  such  broker  not  being 
a  general  agent  to  place  and  manage  insurance  on  his  principal's  prop 
erty,  terminates  with  the  procurement  of  the  policy.  It  cannot  m 
reason  be  held  to  continue  after  the  insurance  has  been  procured,  and 
the  policv  has  been  delivered  to  the  principal.  An  agent  to  procure  a 
contract  nas  no  power  to  discharge  it  implied  from  the  original  author- 
ity merely.  If  ne  possesses  that  power,  it  arises  from  some  actual  or 
apparent  authority  superadded  to  the  mere  power  to  enter  into  the  con- 
tract. 

In  this  case  Kennedy  &  Buell  had  no  general  authority  to  represent 
the  plaintiff  in  all  matters  relating  to  the  insurance,  as  did  the  agent  in 
the  case  of  Stdndard  Oil  Co.  v.  Triumph  Ins,  Co.y  64  N.  Y.  86,  nor 
had  they  any  apparent  authority  to  accept  notice  of  cancellation.  The 
defendant's  agents,  when  the  transaction  of  March  16, 1880,  took  place, 
knew  that  Kennedy  &  Buell  had  sent  the  policy  to  the  plaintiff  in 
New  York,  and  that  it  was  then  in  his  possession. 

The  defendant  relies  upon  a  special  clause  in  the  policy  which 
declares  that  "  it  is  a  part  of  this  contract  that  any  person,  other  than 
the  assured,  who  may  have  procured  this  insurance  to  be  taken  by  this 
company,  shall  be  deemed  the  agent  of  the  assured  named  in  the  policy, 
and  not  of  this  company,  under  any  circumstances  whatever,  or  in  any 
transaction  relating  to  this  insurance."  This  clause  was  primarily 
intended,  no  doubt,  to  define  the  relation  of  the  insured  to  a  person 
who  applied  for  and  procured  the  insurance,  in  a  case  where  the  same 
person  was  also  agent  for  the  insurer,  in  taking  risks  and  soliciting 
insurance,  or  in  otner  words  in  a  case  of  double  agency.  The  obvious 
meaning  of  the  clause  is  that  the  person  procuring  the  insurance  shall 
in  respect  to  that  matter  be  deemed  the  agent  of  the  insured.  It  does 
not  declare  that  in  all  other  matters  and  in  all  other  transactions  relat- 
ing to  the  insurance,  he  shall  be  deemed  such  agent,  but  only  that  in 
respect  to  such  other  matters  or  transactions  he  shall  not  be  deemed  the 
agent  of  the  company.  The  agent  procuring  the  insurance  may  in  a 
given  case  be  the  agent  of  the  insured  in  transactions  subsequent  to  the 
inception  of  the  policy,  but  this  would  depend  upon  his  actual  authority. 
The  special  clause  does  not  purport  to  constitute  him  a  continuing  agent, 
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and  such  a  constraction  woald  be  very  unreasonable.  This  daase  has 
been  constrned  in  several  cases,  in  substantial  accord  with  the  views 
here  expressed.  Grace  v.  Am.  CerU.  Ins.  Oo.y  109  U.  S.  278 ;  White 
V.  Conn.  Fire  Ins.  Co.^  120  Mass.  330 ;  Adams  v.  Mam^.  and  Build. 
Ins.  Co.y  12  Ins.  Law  Jonr.  787. 

The  local  custom  in  Troy  sought  to  be  proved,  that  notice  of  cancel- 
lation may  be  given  to  the  broker  who  procures  the  insurance,  was 
unknown  to  the  plaintiff,  and  in  so  far  as  it  assumes  to  make  the  broker 
an  agent  of  the  insured  to  receive  notice  of  cancellation,  although  he 
had  no  such  authority  in  fact,  it  is  an  attempt  to  override  the  legal  con- 
struction of  the  contract,  and  was  inadmissible  to  control  it. 

The  point  that  there  was  no  forthwith  service  of  notice  of  the  fire,  as 
provided  in  the  policy,  is  answered  by  the  fact  that  the  defendant 
accepted  the  formal  proof  of  loss,  and  placed  their  refusal  to  pay  the 
insurance,  on  the  ground  that  the  policy  had  been  canceled.  The 
defendant's  i^nt  was  at  the  fire.  The  company's  general  officers 
knew  of  the  fire  soon  after  it  happened.  It  needs  but  little  evidence, 
under  such  circumstances,  to  justify  the  conclusion  that  the  insurer  had 
waived  strict  compliance  with  the  provision  as  to  notice. 

We  think  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

GoTFLiBB,  RespHy  V.  New  York,  L.  E.  and  Western  R.  R  Co., 

AppVt. 

November  24,  1885. 

Master  and  Servant  —  In  jury  to  Employee— Contributory  Negligence—- 
Defectivb  Bumpers. 

Plaintiff  was  a  brakeman  on  defendant's  road,  and  while  trying  to  couple 
two  cars  he  was  crushed  between  them,  sustaining  serious  injuries.  Hdd^  that 
whether  he  was  chargeable  with  contributory  negUgence  was  clearly  a  question 
of  fact  for  the  jury,  and  the  trial  judge  did  not  err  in  submitting  it  to  them. 

A  railroad  company  is  under  obligation  to  its  employees  to  exercise  reasonable 
care  and  diligence  in  furnishing  them  safe  and  suitable  implements,  cars  and 
machinery  for  the  discharge  of  their  duties,  and  the  fact  that  cars  of  another 
company,  which  it  is  bound  to  receive  and  transport  over  its  road,  are  defective 
does  not  relieve  it  from  some  duty  to  its  employees.  If  such  cars  are  known  to 
be  defective  and  unsafe  it  is  not  bound  tq  take  them  and  it  is  bound  to  inspect 
them  just  as  it  would  its  own,  and  is  responsible  for  the  consequences  of  such 
defects  as  ordinary  inspection  would  disclose. 

At  the  time  of  the  accident  the  defendant's  road  was  so  arranged  that  both 
broad  and  standard  gauge  cars  could  be  run  upon  it  in  the  same  train,  and  there 
were  both  kinds  of  cars  in  the  train  upon  which  the  plaintiff  was  acting  as 
brakeman.  The  train  broke  in  two  in  the  night-time  whUe  under  way  and  the 
two  cars  which  he  was  required  to  couple  were  of  different  gauge,  and  failing  to 
make  the  coupling  the  draw-heads  passed  each  other,  and  the  bumpers  not  being 
wide  enough  to  protect  his  person,  ne  received  the  injuries  complained  of. 

The  evidence  tended  strongly  to  show  that  the  bumper  on  eacn  of  the  two  cars 
which  the  plaintiff  was  attempting  to  couple  was  made  of  a  strip  of  wood  only 
three  inches  thick  nailed  on  to  the  car,  thus  leaving,  when  the  cars  came  together, 
a  space  of  only  six  inches,  wholly  insufficient  for  the  protection  of  the  brakeman. 

In  an  action  by  plaintiff  to  recover  damages,  held,  that  whether  there  was  any 
evidence  of  defendant's  negligence  was  properly  submitted  to  the  jury. 

The  defect  complained  of  was  obvious,  easily  discoverable  by  the  most  ordinary 
inspection,  and  could  have  been  easily  remedied  by  simply  nailing  or  fastening 
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additional  straps  of  iron  to  the  ends  of  the  cars,  so  as  to  giye  the  bumpers  suffi- 
cient width  to  afford  the  protection  needed  and  intended. 

ffeldf  further,  that  there  was  no  error  in  the  charge  of  the  court  or  in  its  refusal 
to  charge. 

Action  to  recover  damages  for  personal  injuries.  The  plaintiff  had 
judgment  below. 

Zeiois  E.  Carr^  for  appellant.     John  W,  Lyon^  for  respondent. 

Earl,  J.  This  action  was  brought  to  recover  damages  for  personal 
injuries  received  by  the  plaintiff  wnile  in  the  discharge  of  his  duties  as 
a  -brakeman  on  a  freight  train  of  the  defendant.  While  trying  to 
couple  two  cars  he  was  crushed  between  them,  sustaining  serious  inju- 
ries. Whether  he  was  chargeable  with  contributory  negligence  was 
clearly  a  question  of  fact  for  the  jury,  and  the  trial  judge  did  not  err 
in  submitting  it  to  them  nor  in  his  charge  in  reference  thereto.  The 
sole  questions  for  our  consideration  are  whether  there  was  any  evidence 
of  the  defendant's  negligence  for  submission  to  the  jury,  and  whether 
there  were  any  errors  in  the  charge  or  refusals  to  charge  of  the  trial 
judge  in  reference  thereto. 

At  the  time  of  this  accident  the  defendant's  road  was  so  arranged 
that  both  broad  and  standard  gan^  cars  could  be  run  upon  it  in  the 
same  train,  and  there  were  both  kinds  of  cars  in  the  train  upon  which 
the  plaintiff  was  acting  as  brakeman.  The  train  broke  in  two  in  the 
night-time  while  under  way  and  the  two  cars  which  he  was  required  to 
couple  were  of  different  gauge,  and  failing  to  make  the  coupling  the 
draw-heads  passed  each  other,  and  the  bumpers  not  bein^  wide  enough 
to  protect  his  person,  he  received  the  injuries  complained  of. 

The  evidence  tends  strongly  to  show  that  the  main  purpose  of 
bumpers  at  the  ends  of  freight  cars  is  to  protect  brakemen  while  in  the 
discharge  of  their  duties  between  the  cars,  and  that  they  should  be 
sufficiently  wide  to  protect  the  body  of  a  brakeman  wnen  the  cars 
come  together.  When  the  drum-heads  meet  they  furnish  the  protec- 
tion. But  they  are  liable  to  pass  each  other,  and  when  they  do  the 
brakeman  who  happens  to  be  between  the  cars  is  exposed  to  danger, 
the  only  protection  against  which  are  the  bumpers.  When  two  cars 
come  together  which  are  of  different  gauge  the  draw-heads  are  more 
apt  to  pass  each  other,  and  hence,  in  trains  made  up  of  cars  of  differ- 
ent gauge,  it  is  obviously  more  important  that  the  bumpers  should  be 
well  loSced  to,  so  that  they  may  afford  the  protection  for  which  they 
were  intended. 

In  this  case  the  evidence  tended  strongly  to  show  that  the  bumper 
on  each  of  the  two  cars  which  the  plaintitt  was  attempting  to  couple 
was  made  of  a  strip  of  wood  only  tnree  inches  thick  nail^  on  to  the 
car,  thus  leaving,  when  the  cars  came  together,  a  space  of  only  six 
inches,  wholly  insufficient  for  the  protection  of  tiie  brakeman. 

The  defendant  was  under  obligation  to  its  employees  to  exercise 
reasonable  care  and  diligence  in  furnishing  them  sale  and  suitable 
implements,  cars  and  machinery  for  the  discmarge  of  their  duties,  and 
upon  the  assumption  that  the  defendant  was  responsible  for  the  con- 
dition of  these  cars  as  if  they  were  owned  by  it,  there  can  be  but 
little  doubt  that  the  evidence  was  ample  to  show  that  it  had  failed  in 
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its  duty  to  the  plaintiff.  The  defect  was  an  obvious  one,  easily  dis- 
coverable by  the  most  ordinary  inspection,  and  it  would  seem  to  be  the 
grossest  negligence  to  put  snch  cars  into  any  train,  and  especially  into 
a  train  consisting  of  cars  of  different  gauge. 

But  these  two  cars  did  not  belong  to  the  defendant  They 
belonged  to  other  companies  and  came  to  it  loaded,  and  it  was  draw- 
ing them  over  its  road  to  their  destination.  They  were  in  good 
repair  and  the  defects  were  in  their  original  construction,  they  l^ing 
just  as  they  were  originally  made.  The  defendant  claims  that  it  was 
bound  to  receive  and  transport  these  cars  over  its  road,  and  was  under 
no  responsibility  for  any  defects  in  their  structure,  and  that  the  plain- 
tiff, upon  entering  into  its  employment,  assumed  all  risks  from  such 
defects. 

It  is  not  necessary  in  this  case  to  lay  down  with  precision  the  rule 
which  governs  the  responsibility  of  railroad  companies  as  to  the  cars 
of  other  companies  which  it  is  engaged  in  transporting  over  its  roads. 
In  Baldwin  v.  Railroad  Co.^  50  Iowa,  680,  it  was  held  that  it 
does  not  constitute  negligence  for  a  railroad  company  in  the  ordinary 
course  of  business  to  receive  and  transport  the  cars  of  other  roads  in 
general  use  which  may  not  be  constructed  with  the  most  approved 
appliances,  and  that  the  transportation  or  use  of  such  cars  by  the  com- 
pany is  one  of  the  risks  which  an  employee  assumes  in  undertaking  the 
employment.  In  JBallou  v.  Railroad  Co.^  54  Wis.  257;  S.  C,  11 
N.  W.  Rep'r  559,  it  was  held  that  one  railroad  company  receiving  a 
loaded  car  from  another  and  running  it  upon  its  own  road  is  not  bound 
to  repeat  the  tests  which  are  proper  to  be  used  in  the  original  construc- 
tion of  such  a  car,  but  may  assume  that  all  parts  of  the  car  which  appear 
to  be  in  good  condition  are  so  in  fact.  The  judge  writing  the  opinion 
said :  "  In  such  case  it  would  seem,  upon  principle,  that  the  company  so 
receiving  a  loaded  car  from  another  company  is  entitled  to  the  benefit 
of  the  presumption  that  such  car  had  been  properly  constructed  of 
suitable  material,  and  had  passed  the  inspection  of  some  one  of  ordinarv 
skill  in  such  matters,  and  tnat  it  was  reasonably  fit  for  the  use  to  which 
it  was  devoted  when  so  received."  In  O^Jyeil  v.  Railroad  Co.^  9 
Fed.  Rep'r,  337,  it  was  held  that  the  defendant  was  bound  that  no 
car,  whether  its  own  or  a  foreign  car,  should  be  otherwise  than  reason- 
ably and  adequately  safe  for  its  employees  to  handle  and  to  manage  in 
the  ordinarjr  conduct  of  their  business:  that  when  a  railroad  company 
hauls  over  its  road  cars  not  belonging  to  it,  if  an  accident  occurs  from 
their  being  not  reasonably  safe  or  adequate  under  any  circumstances  for 
the  business  for  which  they  are  employed,  and  the  accident  occurs  with- 
out the  negligence  of  the  employee,  the  company  must  respond  thereto, 
and  that  tlie  question  in  such  a  case  is,  was  the  car  reasonablv  and 
adequately  safe  for  the  employee  in  handling  the  same.  In  Ma^Jdn 
V.  Railroad  Co.^  135  Mass.  201 ;  S.  C,  46  Am.  Rep.  456,  it  Was 
held  that  the  defendant  was  bound  as  a  common  carrier  to  receive 
and  draw  cars  brought  to  it  from  other  roads,  but  that  its  obligation 
to  draw  such  cars  (fid  not  extend  to  such  as  were  unsafe,  and  that 
as  to  cars  so  received  it  simply  owed  to  its  employees  the  duty 
of  suitable  inspection.    In  JeUer  v.  Railroad  Co.^  2  Abb.  Ct  App. 
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Dec.  458,  the  defective  car  causing  the  injury,  belonged  to  another  com- 
pany, and  the  judge  writing  the  opinion  said :  ''  The  party  assuming 
to  use  it  was  responsible  for  its  fitness  to  the  use  to  which  it  was  put. 
If  the  brakes  were  defective  the  defendants  were  legally  chargeable 
with  any  consequences  that  resulted  from  such  defect  while  they  were 
using  the  car  for  their  own  purposes,"  and  that  "  railroad  companies 
cannot  escape  responsibility  from  any  defective  carriages  by  borrowing 
them  from  one  another."  In  Jones  v.  RaUroad  Uo,^  28  Hun,  364, 
affirmed  in  this  court,  92  N.  T.  628,  plaintiffs  intestate,  a  brakeman, 
was  attempting  to  climb  upon  a  freight  car,  and  one  of  the  iron  rings, 
which  was  detective,  broke,  and  he  fell  to  the  ground  and  was  killed, 
and  it  was  held  that  the  defendant  was  liable  although  the  car  belonged 
to  another  company.  See,  also,  MiUet'  v.  N,  Y.  G.  cfe  H,  R,  R.  R.  Co.^ 
99  N.  Y.  657,  oecided  in  this  court  in  June,  1885. 

It  vnll  thus  be  seen  that  the  utterances  of  judges  as  to  the  responsibil- 
ity of  one  company  for  the  defective  cars  of  another  company  drawn  over 
its  road  are  not  entirely  harmonious,  and  yet  we  think  all  the  authori- 
ties hold  that  the  company  drawing  the  cars  of  another  company  over 
its  road  owes  in  reference  to  such  cars,  some  duty  to  its  employees.  It 
is  not  bound  to  take  such  cars  if  they  are  known  to  be  defective  and 
unsafe.  Even  if  it  is  not  bound  to  make  tests  to  discover  secret  defects 
and  is  not  responsible  for  such  defects,  it  is  bound  to  inspect  foreign 
cars  just  as  it  would  inspect  its  own  cars.  It  owes  the  duty  of  inspec- 
tion as  master,  and  is  at  least  responsible  for  the  consequences  of  such 
defect  as  would  bef  disclosed  or  discovered  by  ordinary  inspection. 
When  cars  come  to  it  which  have  defects  visible  or  discoverable  by 
ordinary  inspection,  it  must  either  remedy  such  defects  or  refuse  to 
take  such  cars.  So  much,  at  least,  is  due  from  it  to  its  employees.  The 
employees  can  no  more  be  said  to  assume  the  risks  of  such  defects  in 
foreign  cars  than  in  cars  belonging  to  the  company.  As  to  such 
defects,  the  duty  of  the  company  is  flie  same  as  to  all  cars  drawn  over 
its  road.  The  rule  imposing  this  responsibility,  is  not  an  onerous  or 
inconvenient  or  impracticable  one.  It  re(][uires  before  a  train  starts, 
and  while  it  is  upon  its  passage,  the  same  inspection  and  care  as  to  all 
the  cars  in  the  train. 

The  defect  here  complained  of  was  obvious,  easily  discoverable  by  the 
most  ordinary  inspection,  and  it  seems  that  it  could  have  been  easily 
remedied  by  simply  nailing  or  fastening  additional  straps  of  iron  to  the 
ends  of  the  cars,  so  as  to  give  the  bumpers  sufficient  width  to  afford 
the  protection  needed  and  intended. 

Tnese  rules  of  law  were  not  violated  by  the  trial  judge  in  his  charge 
where  it  is  applied  to  the  facts  of  this  case.  He  charged  "  in  considering 
these  questions  you  can  lay  out  of  view  the  fact  that  these  cars  did  not 
belong  to  the  company.  I  cnarge  upon  you  that  it  was  entirely  immaterial 
whether  this  was  a  hired  or  borrowed  car,  or  whether  it  belonged  to 
the  company  or  not.  If  the  company  placed  it  in  operation  and  placed 
it  before  its  employees  for  use,  then  they  were  held  to  liability  if  it  was 
defective,  and  if  yon  shall  find  it  to  have  been  defective,"  and 
upon  the  request  of  the  defendant's  counsel  he  refused  to  charge: 
**  If  the  cars  between  which  the  plaintiff  was  injured  were  those 
Vol,  IL— lia 
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of  another  company  than  the  defendant,  it  is  not  chargeable  with 
negligence  if  they  were  improperly  constracted  or  for  any  defects 
in  their  construction.  The  extent  oi  the  defendant's  daty  was  to  see 
that  they  were  in  good  repair  while  on  its  road."  While  the  charee, 
as  made,  may  have  been  erroneous  so  far  as  it  laid  down  a  general  rule, 
as  applied  to  this  case  where  the  defect  complained  of  was  plainly 
visible  and  easily  discoverable  by  ordinary  inspection  without  the 
application  of  any  extraordinary  or  unusual  tests,  it  was  sufficiently 
accurate.  « 

We  have  carefully  considered  the  other  points  argued  by  the  learned 
counsel  for  the  defendant  but  do  not  believe  them  to  be  well  taken, 
jind  the^  require  no  particular  attention  here. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

Hebsbb,  AppPty  V.  PoBTEB,   RcspH.^ 

November  24,  1885. 

CoNSTTTunoNAL  LAW— TAXATION  — 1  R.  S.  898,  §2  —  "  PostgcssiOK.'* 

The  provimoiiB  of  the  Revised  Statates  — 1  Rev.  Stat.  808,  §  2— which  is  as 
follows:  "  In  case  any  person  shaU  neglect  or  refuse  to  pav  the  tax  impoeed  on 
him,  the  collector  shall  levy  the  same  by  distress  and  sale  of  the  goods  and  chattels 
of  the  person  who  onght  to  pay  the  same,  or  of  any  goods  and  chattels  in  his 
possession,  wheresoever  the  same  may  be  found  withiQ  the  district  of  the  col- 
lector, and  no  claim  of  property  to  be  made  thereto  by  any  other  person  shall  be 
available  to  prevent  a  sale,"  is  not  unconstitational  for  the  reason  that  it  anUior- 
izes  the  sale  of  the  property  of  one  person  to  satisfy  a  tak  against  another. 

For  the  purpose  of  collecting  the  tax  the  actual  ownership,  in  contemplation 
of  the  statute,  follows  the  actual  physical  possession.  The  possession  under  the 
statute  is  not  merely  a  badge  of  ownership,  it  is  title,  so  as  to  subject  the  prop- 
ertyto  seizure  and  sale  for  a  tax  against  the  possessor. 

Where  a  chattel  mortfi;agee  permits  his  mortgagor  to  continue  in  posseBsion 
and  use  the  property  after  default,  for  nearly  a  year,  and  the  property  is  then 
levied  upon  to  satisfy  a  tax  against  the  mortgagor,  held,  that  the  property  was  in 
the  **  possession  "  of  the  mortgagor  within  the  meaning  of  the  statute,  and  that 
a  purchaser  at  the  tax  sale  was  not  liable  to  the  mortgagee  in  an  action  for  con- 
version. 

Appeal  from  jud^ent  of  general  term,  fourth  department,  affirming 
a  judgment  dismissmg  the  complaint  entered  on  report  of  referee. 

O.  A.  ScroggSy  for  appellant.     C.  H,  Piper^  for  respondent. 

Andrews,  J.  The  defendant  claims  title  to  the  horses,  omnibus  and 
baggage  wagon,  for  the  conversion  of  which  this  action  is  brought,  as 
purchaser  at  a  sale  thereof  by  the  tax  collector  of  Niagara  Falls,  on 
the  30th  day  of  September,  1879,  by  virtue  of  a  tax-warrant  duly  issued 
for  the  collection  of  a  tax  assessed  on  the  real  estate  of  one  Fulton  in 
said  village,  used  for  hotel  purposes,  for  the  sum  of  $398.96,  the  sale 
having  b^en  made  by  the  collector  pursuant  to  said  warrant  to  satisfy 
the  tax.  The  property,  on  and  prior  to  October  14,  1877,  was  owned 
by  Fulton,  and  was  used  by  him  in  connection  with  his  hotel  business. 
On  that  day  it  was  mortgaged  to  the  plaintiffs  to  secure  a  debt  owing 
by  him  to  them,  and  the  mortgage  by  its  terms  became  due  October  1, 

*  Affirming  17  Weekly  Dig.  899,  not  elsewhere  reported.     See  Walker  ▼.  Bumam, 
7  How.  Pr.  56. 
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1878.  Fulton  made  default  in  the  payment  of  the  mortgage  debt,  but 
he  continued  in  possession  of  the  mortgaged  property  alter  default, 
as  before,  using  it  in  connection  with  his  business,  until  its  seizure  by 
the  stax  collector  imder  the  warrant.  On  the  sale  the  plaintiffs  gave 
public  notice  that  they  were  the  owners  of  the  property,  and  that  it 
could  not  be  lawfully  sold  for  the  tax  against  Fulton.  This  presents 
the  only  question  in  the  case. 

The  defendant  justifies  the  levy  and  sale  under  the  provisions  of  the 
Revised  Statutes  —  1  Rev.  Stat.  398,  §  2  —  which  is  as  follows :  "  In 
case  any  person  shall  neglect  or  refuse  to  pay  the  tax  imposed  on  him, 
the  collector  shall  levy  the  same  by  distress  and  sale  of  the  goods  and 
chattels  of  the  person  who  ought  to  pay-  the  same,  or  of  any  goods  and 
chattels  in  his  possession,  wheresoever  the  same  may  be  found  within 
the  district  of  the  collector ;  and  no  claim  of  property  to  be  made 
thereto  by  any  other  person  shall  be  available  to  prevent  a  sale.''  It 
is  claimea  on  behalf  of  the  plaintiffs,  that  Fulton,  at  the  time  of  the 
levy  and  sale  by  the  tax  collector,  was  not  in  possession  of  the  property 
within  the  meaning  of  the  statute  ;  and  second,  that  if  he  had  posses- 
sion within  the  statute,  the  property  was  in  the  plaintiffs,  and  tbat  the 
statute,  so  far  as  it  authorizes  the  sale  of  the  property  of  one  person  to 
satisfy  a  tax  against  another,  is  unconstitutional  and  void. 

The  claim  tnat  the  plaintiffs,  upon  default  of  the  mortgagor. to  pay 
the  mortgage  debt,  became  the  absolute  owners  of  the  mortgaged 
chattels,  and  that,  in  the  absence  of  any  special  agreement  changmg 
the  relation,  the  possession  of  Fulton  after  that  time  was  that  of  a 
mere  naked  bailee,  cannot  be  successf  nUy  controverted.  Fuller  v. 
Acker,  1  Hill,  473.  It  is  also  true  that  the  general  owner  of  personal 
property  is  deemed  constructively  in  possession,  although  the  actual 
custody  may  be  that  of  an  agent,  servant  or  bailee.  This  principle  is 
frequently  applied  in  determining  who  are  proper  parties  to  actions, 
and  in  administering  remedies.  Sut  the  statute  in  question  evidently 
refers  to  actual  physical  possession,  and  not  to  mere  legal  or  construct- 
ive possession;  and  an  actual  possession  by  consent  of  the  owner, 
although  unaccompanied  'with  any  ownership  in  the  possessor,  is  a  pos- 
session within  the  meaning  of  the  statute.  It  is  not  necessary  in  this 
case  to  draw  a  distinction  between  it  and  cases  where  the  property  may 
be  temporvily  on  the  premises  of  another,  for  the  owner's  purposes  or 
without  his  consent.  In  this  case  the  plaintiff  permitted  Fulton  to 
continue  in  possession  and  use  the  property  after  default,  up  to  the 
time  of  the  levy,  a  period  of  nearly  a  year,  without  any  ostensible 
change  in  the  character  of  his  possession.  We  think  there  can  be  no 
doubt  that  the  property  was  in  his  possession  within  the  meaning  of 
the  statute  at  the  time  of  the  levy. 

The  principal  ground  upon  which  the  counsel  for  the  plaintiffs  relies 
for  the  reversal  of  the  judgment  is  that  the  statute  is  unconstitutional. 
The  argument  has  been  presented  by  the  learned  counsel  for  the  plain- 
tiffs  with  great  elaboration  and  ability,  but  we  deem  it  unnecessary  to 
follow  it  in  detail.  It  is  claimed  that  legislative  authority  to  seize  and 
sell  the  property  of  A.,  to  pay  the  tax  of  B.,  is  not  due  process  of  law, 
and  also  that  it  violates  the  constitutional  injunction  that  private  prop- 
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ertj  shall  not  be  taken  for  public  use  withont  just  compensation. 
Const,  art  1,  §  6.  Confining  the  proposition  to  this  bare  statement 
its  correctness  may  be  admitted.  But  the  statute  in  question  adds  the 
additional  pre-requisite,  or  condition,  that  to  authorize  the  property  of 
A.  to  be  taken  for  a  tax  against  B.,  the  property  must  be  in  the  pos- 
session of  B.  at  the  time  of  the  taking,  or  rather  the  statute  does  not 
inquire  whether  the  legal  title  is  in  A.  or  B.,  but  it  conclusively 
adiudges  it  to  be  in  the  person  taxed  for  the  purposes  of  seizure  and 
sale,  provided  it  is  in  his  possession.  For  the  purpose  of  collecting  the 
tax,  the  actual  ownership,  in  contemplation  of  the  statute,  follows  the 
actual  possession.  The  possession  under  the  statute  is  not  merely  a 
badge  of  ownership,  it  is  title^  so  as  to  subject  the  property  to  seizure 
and  sale  for  a  tax  against  the  possessor. 

Is  such  a  statute  a  violation  of  any  constitutional  guaranty  ?  It  has 
a  very  close  analogy  in  the  common-law  proceeding  of  distress  for  rent, 
which  permitted  the  distraint  of  the  property  of  a  stranger  found  on 
the  demised  premises.  The  law  of  distress  for  rent  was  the  law  of  this 
State  up  to  1846.  The  principle  that  the  property  of  a  stranger  on  the 
demised  premises  might  be  distrained  was  always  recognized  in  our 
legislation,  although  its  rigor  was  relaxed  and  its  hardships  mitigated 
from  time  to  time  by  qualification  and  exceptions.  2  Rev.  Stat  502, 
§  14.  I  am  not  aware  that  the  constitutionality  of  this  feature  of  the 
law  was  ever  questioned  hero.  Its  validity  has  frequently  been 
assumed  by  the  courts.  Holt  v.  Johnson^  14  Johns.  425  ;  Spencer  v. 
McOowan^  13  Wend.  256  ;  Oilbert  v.  Moody^  17  id.  354.  ,  It  is  to  be 
observed  that  this  stringent  remedy  was  permitted  to  enforce  obliga- 
tions between  individual.  The  similar  remedy  given  by  the  tax  laws 
is  to  enforce  the  sovereign  and  indispensable  power  of  taxation.  The 
section  of  the  Revised  Statutes  now  in  question  was  not  an  introduction 
by  the  revisers  of  a  new  remedy  for  the  collection  of  taxes. 

The  authority  to  seize  and  sell  any  property  in  the  possession  of  a 

f)erson  taxed  for  the  payment  of  the  tax  has  been  a  part  of  the  statute 
aw  of  the  State  since  1801.  A  provision  in  almost  identical  words 
with  the  section  in  the  Revised  Statutes  is  found  in  the  act,  entitled 
"  An  act  for  the  assessment  and  collection  of  taxes,"  passed  in  that  year 
—  Laws  of  1801,  chap.  178,  §10  —  and  from  that  time  to  this  has  been 
a  part  of  the  statute  law.  For  more  than  three-quarters  of  a  century 
this  provision  has  been  on  the  statute  books  and,  we  msif  reasonably 
assume,  has  been  frequently  enforced,  but  its  validity  has  never,  so  far 
as  we  know,  been  challenged  in  the  courts.  The  principle  upon  which 
the  statute  is  founded  has  been  impliedly  aflSrmed  in  two  cases,  although  in 
neither,  was  the  precise  question  in  judgment  Sheldon  v.  Van  Buekirh^ 
2  N.  Y.  473 ;  Lake  Shore  Railroad  v.  Mooch,  80  id.  339.  In  view  of  such 
long-continued  acquiescence  by  the  executive,  legislative  and  judicial 
departments  of  the  government  in  the  legislation  now  in  queetion,  the 
court  would  not,  we  think,  be  justified  in  departing  from  tne  common 
understanding  that  the  authority  to  seize  any  property  in  the  possession  of 
a  person  taxed,  for  the  payment  of  the  tax,  was  due  process  of  law,  and 
justifies  the  seizure  and  sale  of  the  property  of  a  third  person  so 
situated.     Each  individual  in  the  community  Hias  notice  of  law,  and  is 
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presumed  to  nnderstand  that  if  his  chattels  are  by  his  consent  or  per- 
mission in  the  possession  of  another,  they  can  be  taken  for  a  tax  agamst 
the  person  in  possession.  The  law  was  probably  framed  to  prevent 
fraud  and  collusion  and  disputes  as  to  title,  and  each  individual  in  the 
community  may  be  assumed  to  have  consented  that  his  property  shall 
be  subject  to  the  right  of  the  State  in  this  way  to  enforce  the  power  of 
taxation.     The  State  only  receives  the  sum  to  which  it  is  entitled. 

As  between  the  owner  of  the  property  seized  and  the  person  taxed, 
the  latter  ought  to  have  paid  the  tax,  and  we  see  no  reason  to  doubt 
that  if  payment  is  enforced  out  of  another's  property  in  his  possession, 
the  true  owner  has  a  remedy  against  the  person  who  ought  to  have 
paid  it.  The  question  of  the  constitutionahty  of  a  similar  statute  was 
considered  and  decided  in  Michigan  in  the  case  of  Sears  v.  Cottrell^  5 
Mich.  251,  and  the  court,  one  judge  dissenting,  affirmed  its  constitu- 
tionality. 

The  proceeding  in  the  case  before  us  was  an  execution  of  a  power  of 
government  in  respect  to  taxation,  under  the  authority  of  the  legisla- . 
ture,  and  in  a  manner  sanctioned  by  long  usage  and  acquiescence,  and 
•although  the  right  to  take  the  plaintiffs'^ property  for  tne  tax  was  not 
adjudged  in  a  judicial  proceeding,  the  act  of  the  legislature,  and  the 
acts  of  the  administrative  officers  thereunder,  is  due  process  of  law 
within  the  meaning  of  the  Constitution.  The  plaintiffs'  property  was 
not  taken  by  the  right  of  eminent  domain,  but  under  tne  taxing 
power,  and  no  question,  therefore,  arises  under  the  clause  of  the  Con- 
stitution prohibiting  the  taking  of  private  property  for  public  use 
without  just  compensation.  People  v.  Ma/yor^  etc.y  4  K.  Y.  419 ;  S. 
C,  55  Am.  Dec.  256. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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ABORTION. 
866  Cbdonal  Law,  892. 
ACCOUNT  STATED. 
Settlement  of  disputed  claim.]  Plaintiff  made  a  claim  against  defendant,  who  liaying 
dinpated  it,  tlie  parties  settled  the  matter  by  agreeing  upon  tlie  amonnt  due, 
which  defendant  promised  to  pay.     In  an  action  to  recover  on  an  account  stated, 
Tield,  that  defendant's  promise  to  pay  was  founded  upon  a  sufficient  consideration, 
and  could  be  enforced,  although  be  might  be  able  to  prove  that  nothing  in  fact 
was  due  plaintiff,    Dunham  v.  Oriswotd,  N.  T.  674. 

ACCOUNTING. 

See  Assignment,  47. 

ACCUMULATIONS. 

See  Will,  40a 

ACKNOWLEDGMENT. 

See  CoNTRAci',  380. 

ADULTERY. 

See  Criminal  Law,  107. 

ADVERSE  POSSESSION. 

1.  Possession — presumption.]    The  court  charged  that  the  possession,  to  gain  a 

good  title,  must  be  "actual,  continued,  visible,  notorious,  distinct  and  hostile." 
The  exception  was  general.  Held  no  error ;  and  that  if  counsel  desired  further 
explanation  of  the  terms  used,  they  should  have  so  informed  the  court  in  the 
time  of  it.  It  will  not  be  presumed  that  there  was  no  evidence  to  show  that  the 
plaintiffs  possession  was  definite  in  extent ;  it  will  be  presumed  that  the  court 
properly  instructed  the  jury  as  to  what  would  interrupt  the  plaintiff's  possession  ; 
and  that  it  distinguished  between  acts  of  trespass  and  acts  of  possession,  etc., 
when  it  did  not  appear  that  these  were  specially  excepted  to,  and  it  did  appear 
that  the  charge  was  satisfactory  on  all  points  not  excepted  tb.  Partch  v.  SpooTier^ 
Vt.,  368. 

2.  Interruption  by  acts.]    A  party,  occupying  another's  land,  may  announce  by  his 

acts  as  well  as  by  his  words,  that  he  is  not  occupying  adversely,  under  a  claim  of 
right;  thus,  the  defendant  yielded  to  the  intestate's  demands  to  have  the  water 
in  the  dam  drawn  down,  and  offered  to  buy  the  right  to  flow  the  premises.     Held, 
that  it  was  an  interruption  of  an  adverse  use.      WUey  v.  Hunter,  Vt.,  228. 
See  Ejectment,  390;  Gift,  496. 

AGENCY. 
1.  Common  carrier — ^bills  of  lading — lex  loci  contractus.]  A  principal  is  bound 
by  all  the  acts  of  his  agent  within  the  scope  of  the  authority  which  he 
holds  him  out  to  the  world  to  possess;  notwithstanding  the  agent  acts  con- 
trary to  instructions,  and  this  is  expressly  the  case  with  officers  and  agents  of 
corporations.  A  railroad  company  employed  A.  at  a  station  in  New  York  State, 
to  act  as  shipping  clerk,  and  duly  authorized  him  to  issue  bills  of  lading  for 
goods  delivered  to  the  company  for  shipment.     B.,  in  Philadelphia,  received  from 
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said  station,  through  C!.,  consignments  of  barley,  from  time  to  time,  and  made 
advances  to  C.  on  the  barlej  by  accepting  drafts  sent  by  C.  accompanied  by  bills 
of  lading  issued  by  A.  for  the  railruad  company.  A.,  with  the  connivance  of  C. 
issued  a  fictitious  bill  of  lading  for  a  car  of  barley  never  delivered  to  the  com- 
pany and  C.  sent  the  same^  with  a  draft  to  B.,  who  accepted  the  draft,  on  faith 
of  said  bill,  and  paid  it  at  maturity.  Upon  the  failure  of  the  barley  to  arrive  B. 
brought  'suit  against  the  company  for  his  loss.  HM,  that  defendant  was 
estopped  to  deny  the  validity  of  the  bill  of  lading.  The  fact  that  no  authority 
was  ^ven  A.  to  issue  bills  of  lading  without  receiving  the  goods  mentioned 
therein,  was  immateriaL  Held  further,  that  because  the  transaction  took  place 
in  New  York,  the  law  of  that  State  must  govern  in  determining  defendants 
liability.    Brooke  y.  N.  T.,  L.  E.  d;  W.  B.  R.  Co.,  Penn.,  125. 

2.  contract  in  excess  of  authority.]     A  contract  made  by  an  a^ent  in  excess  of 

his  authority  from  his  principal,  binds  the  agent  personally;  and  this  is  so,  not- 
withstanding the  agent  acta  in  good  faith,  supposing  that  he  is  within  the  terms 
of  the  instructions  received  from  his  principal.     Simmondi  v.  Moses,  N.  T.,  299. 

3. fraud  of  agent]    A  bank  cannot  repudiate  the  fraud  of  its  agent,  and  at  the 

same  time  retain  tne  fruits  of  the  crime.  Hughes  v.  Mrst  National  Hank  of 
Waynesburg,  Penn.,  486. 

4. An  innocent  vendor  is  not  liable  in  an  action  for  deceit  brought  for  the 

fraudulent  representation  of  his  agent.  Although  the  principal  may  have 
knowledge  of  defects  in  the  horse  he  is  not  bound  to  disclose  them,  and  is  an 
innocent  vendor  unless  he  authorized  the  agent  to  make  misrepresentations  or 
use  some  artifice  to  conceal  defects.     Decker  v.  Fredericks,  N.  J.,  862. 

6.  raUfioation  by  principal.]     A  party  cannot  repudiate  an  agreement  made  by 

an  agent,  and  at  the  same  time  retain  its  fruits.  Plaintifl*  denied  the  authority 
of  her  agent  to  extend  the  payment  of  a  real  estate  mortfi;age  by  taking  a  chattel 
mortgage  as  collateral  security,  but  afterward  accepted  the  chattel  mortgage  and 
foreclosed  it.  Held,  tliat  even  if  the  original  authority  to  her  agent  was  not 
sufficient  to  authorize  the  transaction,  she  must  be  held  to  have  ratified  the 
agreement  and  therefore  becamo  bound  by  it.     Kane  v.  CorUsy,  N.  Y.,  381. 

6.  —  to  sell  cannot  warrant —non-liability  of  principal.]  A  vendor  of  a  horse,  sold 
by  his  agent  authorized  merely  to  sell  for  a  fixed  sum,  is  not  responsible  for  a 
breach  of  a  warranty  made  by  such  agent.    Decker  v.  Fredericks,  N.  J.,  863. 

7. trust  fond — ^bank deposit. J  A  principal  who  has  intrusted  goods  to  a  commis- 
sion merchant  for  sale  may  follow  and  reclaim  the  goods  and  their  proceeds  so  long 
as  their  identity  is  not  lost,  and  subject  to  the  rifirhts  of  bona  fide  purchasers  for 
value;  and  although  the  identity  of  the  specific  proceeds  has  been  lost,  yet 
where  the  amount  has  been  made  up  and  deposited  as  a  trust  fund,  the  amount 
so  deposited  will  be  deemed  impressed  with  the  trust  in  favor  of  the  principal 
and  become  8nl>stitnted  for  the  original  proceeds.  Baker  v.  Ifew  York  Nat,  Bt. 
Bank,  N.  Y.,  153. 

See  AucTiONEBR ;  Banks  ;  CJontract.  768,  913 ;  Govbrnmbnt  CJontract  ;   Inbub- 
\NCB,  885 1  Notice,  830 ;  Tenants  in  Common,  504. 

ALIMONY. 

8ee  Marriaoe;,  32,  829. 

ALTERATION. 

See  Negotiable  Instrttment,  287. 

AMENDMENT. 
Trial  before  rsferee.]    The  declaration  counted  on  damage  to  the  house  as  a  stmot- 
ure;  under  a  reference  it  could  be  amended  so  as  to  recover  damage  to  the  rental 
value.     Wiley  v.  Hunter,  Vt.,  228. 

See  JuDOMENT,  860. 

ANCILLARY  ADMINISTRATION. 
See  Will,  88. 

APPEAL. 
1.  DiimissaL]    It  is  no  ground  for  the  dismissal  of  an  appeal  to  this  court,  that  the 
general  term  granting  the  appeal  were  not  the  same  persons  who  constituted  the 
general  term  deciding  the  case.     Third  Ave.  R.  Co.  v.  EhUng,  N.  Y.,  291. 
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2.  Bvidence— weight  of.]    Where  there  is  evidence  upon  which  a  jury  can  legally 

6nda  verdict,  thequention  of  its  weight  or  value  cannot  be  considered  on  appeal. 
Taylor  v.  Carew  Manxtf,  Co.,  Mass.,  882. 

3.  Zhrror  of  law  —  reviewing  facts.]     Where  the  reversal  by  the  general  term  is  for 

error  of  law  only,  on  the  ground  that  the  finding  of  fact  was  against  the  undis- 
puted evidence,  this  court  will  scrutinize  the  facts  to  see  if  there  was  sufficient 
evidence  to  sustain  the  judgment.     Kane  v.  Cortesy,  N.  Y.,  831. 

4.  Hypothetical  oase.]     A  hypothetical  case  maybe  discharged  without  a  decision. 

Htizen  V.  Concord  Railroad,  N.  H.,  751. 

6.  Pub.  Stat.,  chap.  162,  ^  60,  etc  ]  It  is  contrary  to  the  analogies  of  the  law  to 
allow  an  appeal  for  tiie  sole  purpose  of  enhancing  the  punishment.  Tlie  right 
of  appeal  given  by  Pub.  Stftt.,  clmp.  162,  §  50,  is  confined  to  a  party  aggrieved 
by  the  judgment.  A  creditor  filed  three  distinct  statutory  charges  of  fraud 
against  defendant  under  Pub.  Stat.,  chap.  102.  He  was  found  guilty  upon  two 
of  the  charges,  and  not  guilty  upon  the  other.  The  creditor  appealed  from  the 
finding  and  sentence.  Held,  that  the  appeal  should  be  dismissed;  that  the  charges 
under  the  statute  were  not  so  far  separate  and  distinct  counts  that  conviction 
upon  one  and  acquittal  upon  another  authorized  separate  iudgments  for  plaintiff 
and  defendant  from  which  either  party  could  appeal.  Smith  v.  Dickinson,  Mass., 
715. 

6.  Rehearing  —  discretion  of  court.]  An  order  dismissing  a  petition  for  a  hearing 
is  not  appealable  to  this  court.     Zimmer  v.  Miller,  Md.,  855. 

See  Execution,  491;  Supplbicbntart  Procbbdinos,  662. 

APPRENTICES. 
See  Statute  op  Limitations,  708. 

ARBITRATION. 
Building  contract  —  award — competency  of  arbitrator.]     A  contract  for  building 
a  house  provided  that  in  case  of  dispute  conceruing  the  value  of  extra  work, 
•*  the  same  should  be  valued  by  two  competent  persons,"  one  employed  by  each 
party,  who  were  to  choose  a  third,  and  "  whose  decisi(ui  should  be  bindin:^  on  all 
parlies."     A  dispute  having  arisen,  the  owner  chose  as  arbitrator  the  architect, 
of  the  house.    Meld,  tliat  he  was  competent  to  act.     Stoke  v.  McGvUloagh,  Penn.,  * 
129. 

ASSAULT  AND  BATTERY, 
evidence  —  practice  —  charge  —  damages.]  In  an  action  for  assault,  it  is  proper  to 
inquire  of  an  unprofessional  witness  how  the  assaulted  party  appeared  after  the 
affray;  and  the  answer,  ''She  seemed  to  be  in  great  pain  in  her  head  and  back," 
was  also  admissible.  It  was  error  to  exclude  evidence  showing  that  the  plaintiff 
was  domineering,  turbulent  and  quarrelsome,  aud  tliat  this  was  known  to  the 
defendant  who  offered  it.  The  rule  excluding  admissible  evidence  when  offered 
with  inadmissible,  requires  that  the  offer  be  clearly  entire.  Knight  v.  Smythe, 
Vt.,889 

See  Criminal  Law,  365. 

ASSESSMENT. 
Ctonatmction  of  sewer  — Acts  of  May  23,  1884,  and  May  1,*1876  —  oity 
ordinance  ^Jurisdiction  —  equity  Jurisdiction.]  Under  the  acts  of  May  23, 
1874,  §  47 — Purd.  I9i2.  pi.  134~all  the  steps  specified  must  precede  the 
construction  of  the  sewer,  in  order  to  authorize  the  assessment  of  the  cost 
thereof  on  the  adjoining  lots.  So,  also,  under  the  act  of  May  1,  1876  —  Sees. 
Laws,  91  —  the  estimate  by  the  city  engineer  must  be  made  before  a  valid  ordi- 
nance can  be  passed  authorizing  the  construction  of  a  sewer.  Where  certain 
municipal  authorities  sought  to  collect  asseMnments  upon  adjoining  lota,  under 
an  ordinance  passed  in  1882,  for  the  construction  of  a  sewer  which  had  in  fact 
been  built  the  year  before,  held,  that  tlie  ordinance,  not  being  authorized  by  any 
statute,  was  void,  and  that  equity  had  jurisdiction  to  enjoin  the  municipal  author- 
ities from  enforcing  it.    Harper'B  Appeal,  Penn.,  574. 

ASSIGNMENT. 
See  Insurance,  722  ;  Judgment,  597. 
Vol.  II.  —  119 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
1.  Aooounting— fordgn  bankruptcy  proceediogi — title  of  foreign  tmstee— Jorisdio- 
tion^^omity  of  nations.]  In  October,  1881,  Havnes  &  Sanger,  of  New  York, 
made  a  general  assignment  to  Waite,  a  member  of  the  firm  of  Pendle  &  Waite, 
and  preferred  that  firm  for  a  large  amount.  Pendle  &  Waite  did  business  in  New 
York  and  London,  Waite  being  a  citizen  of  this  country  and  Pendle  a  citizen  of 
England.  Pendle  &  Waite  became  insolvent  and  suspended  business  in  England 
in  February.  1882,  and  Waite  then  went  to  England  and  he  and  Pendle  filed  a 
petition  in  the  London  court  of  bankruptcy,  reciting  in  their  petition  that  they 
were  desirous  of  instituting  proceedings  for  the  liquidation  of  their  affairs  by 
arrangement  or  composition  with  their  creditors,  and  submitted  to  the  jurisdic- 
tion of  that  court.  •  Waite  signed  the  petition  and  secured  the  appointment  of 
Scofield  receiver  of  the  firm  property.  By  the  English  bankrupt  act,  the  filing 
of  such  a  petition  is  an  act  of  bankruptcy,  but  a  compromise  proposition  may 
then  be  made  by  the  debtor,  and  if  accepted  and  confirmed  by  his  creditors  it 
becomes  binding.  If,  however,  such  compromise  is  not  perfected,  the  court  then 
adjudges  the  debtor  a  bankrupt,  and  the  trustee's  title  relates  back  to  the  time 
of  the  commission  of  the  act  of  bankruptcy,  and  transfers  to  the  trustee  all  the 
personal  property  of  the  bankrupt,  wherever  situated,  whether  in  Great  Britain 
or  elsewhere.  Pendle  &  Waite  failed  to  make  a  compromise  with  their  creditors 
and  Scofield  was  appointed  trustee  in  bankruptcy  of  the  firm  property.  Not- 
withstanding his  bankruptcy  Waite  continued  to  act  as  assignee  of  Haynes  & 
Sanger,  and  under  the  preference  given  to  his  firm,  paid  himself  for  the  firm  of 
Pendle  &  Waite  $14,333.70.  He  paid  no  portion  of  that  sum  to  Pendle,  or  to 
creditors  of  the  firm,  the  American  creditors  having  been  duly  paid  from  other 
assets.  Afterward  Waite  filed  a  petition  for  the  settlement  of  his  accounts  as 
assignee,  and  claimed  a  credit  for  the  sum  paid  to  himself  as  above  stated.  Sco- 
field appeared  by  attorney  upon  the  accounting,  and  objected  to  the  credit, 
claiming  that  that  sum  should  be  paid  to  him  as  trustee  upon  the  above  facts. 
Held^  that  the  transfer  of  the  property  of  Pendle  &  Waite  to' Scofield  as  trustee 
was  in  invUum  solely  by  operation  of  the  English  bankrupt  law;  that  while  the 
proceedings  first  instituted  by  the  bankrupts  to  arrange  a  composition  with  their 
creditors  was  voluntary,  the  final  proceedings  through  which  the  adjudication 
in  bankruptcy  was  had,  and  the  trustee  appointed,  were  adversary  and  against 
their  will,  having  no  basis  of  voluntary  consent  to  rest  on;  that  the  title  to  the 
money  due  from  Haynes  &  Sanger,  and  from  Waite  as  their  assignee,  passed  to 
Scofield  bv  virtue  of  the  bankruptcy  proceedings,  and  hence  Waite  had  no  right 
to  make  the  payment  to  himself,  and  that  Scofield,  standing  in  the  place  of  the 
original  creditors  of  Ilaynt^s  &  Sanger,  had  a  right  to  appear  upon  the  accounting 
tile  same  as  any  other  creditor  and  protect  his  interests ;  that  it  matters  not  that 
Waite  was  a  citizen  of  this  country  and  domiciled  here,  he  having  gone  to  Eng- 
land and  invoked,  and  submitted  to,  the  jurisdiction  of  the  bankrupt  court, 
thereby  became  bound  by  its  adjudication  to  the  same  extent  as  if  domiciled  there; 
that  as  this  was  not  a  case  where  there  was  any  conflict  between  the  foreign 
trustee  and  domestic  creditors,  no  principle  of  justice  or  public  policy  required 
the  courts  of  this  State  to  ignore  the  trustee's  title.  In  such  a  case  the  following 
rules  are  to  be  deemed  thoroughly  recognized  and  established  in  this  State: 

(1)  The  statutes  of  foreign  States  can  in  no  case  have  any  force  or  effect  in  this 
State  ex  propria  vigore,  and  hence  the  statutory  title  of  foreign  assignees  in 
bankruptcy  can  have  no  recognition  here  solely  by  virtue  of  the  foreign  statute; 

(2)  but  the  comity  of  nations  allows  a  certain  effect  here  to  titles  derived  under 
and  powers  created  by  the  laws  of  other  countries,  and  from  such  comity  the 
titles  of  foreign  statutory  assignees  are  recognized  and  enforced  here  when  they 
can  be  without  injustice  to  our  own  citizens,  and  without  prejudice  to  the  rights 
of  creditors  pursuing  their  remedies  here  under  our  statutes;  provided,  also,  that 
such  titles  are  not  in  conflict  with  the  laws  or  the  public  policy  of  our  State; 

(3)  such  foreign  assignees  can  appear  and,  subject  to  the  conditions  above  men- 
tioned, maintain  suits  in  our  courts  against  debtors  of  the  bankrupt  whom  they 
represent  and  against  others  who  have  interfered  with  or  withhold  the  property 
of  the  bankrupt.     Matter  of  Waite,  N.  Y.,  47. 

2. petition  to  examine  witnesses  and  papenkl    Section  21  of  the  general 

assignment  act  of  1877  provides  as  follows:  '-The  county  judge  may  also  at 
any  time,  on  petition  of  any  party  interested,  order  the  examination  of  wit- 
nesses  and  the  production  of  any  books  and  papers  by  any  party  or  witness 
before  him,  or  before  a  referee  appointed  by  him  for  such  purpose,  and  the 
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evidence  bo  taken,  together  with  books  and  papers,  or  extracts  therefrom,  as 
the  case  may  be,  shall  be  filed  in  the  coantj  clerk's  office,  and  may  be  used  in 
evidence  by  any  creditor  or  assignee  in  any  action  or  proceeding  then  pending  or 
which  may  hereafter  be  instituted.  No  witness  or  party,  as  above  provided, 
shall  be  excused  from  answering  on  the  ground  that  his  answer  may  criminate 
him,  but  such  answer  shall  not  be  used  against  him  in  any  criminal  action  or 
proceeding."  Hdd^  that  to  entitle  ope  to  such  an  order  it  should  be  made  to  ap- 
pear at  least  probable,  that  some  benefit  will  result  to  the  estate  from  the  exami- 
nation; and  the  judge  must  be  satisfied  from  the  petition,  not  only  that  the  ex- 
amination is  in  good  faith  but  that  the  witness  to  be  examined  has,  or  the  book 
or  paper  to  be  produced  contains,  information  pertinent  thereto.  The  court  has 
no  power,  under  the  above  provision,  to  authorize  proceedings  merely  for  the 
purpose  of  disclosiug  frauds  and  fraudulent  practices  on  the  part  of  the  assignor 
in  withholding  or  concealing  property,  or  in  making  fictitious  preferences.  The 
proceedings  thus  authorized  are  warranted  only  when  taken  in  aid  of  the  assign- 
ment. The  whole  scheme  of  the  statute  is  directed  to  bringing  in  and  distrib- 
uting the  assigned  property  according  to  the  terms  of  the  assignment.  Whoever 
avails  himself  of  its  provisions  elects  to  join  in  aid  of  that  purpose.  If  a  cred- 
itor seeks  to  assail  the  assignment  and  avoid  it,  he  must  resort  to  those  actions 
and  remedies  which  the  law  provides.  Matter  of  Holhrook,  N.  Y,,  323. 
3. praferenoe.]  A  reservation  in  a  deed  of  assignment  for  the  benefit  of  credit- 
ors, in  favor  of  the  draughtsman,  for  his  services  in  preparing  the  deed,  is  within 
the  prohibition  of  the  act,  chapter  295,  Laws  of  1884.  WoUheimer  v.  Mumiui, 
Md.,  a5. 

ASSUMPSIT. 

Certificate  of  deposit  —  evidence.]  In  an  action  of  assumpsit  on  a  certificate  of  de- 
posit against  a  banker,  the  defendant  was  allowed  to  testify  that  when  the 
money  was  deposited  he  understood  that  he  was  to  purchase  government  bonds 
with  it  for  the  plaintiff,  the  holder  of  the  certificate;  that  he  did  purchase  such 
bonds,  which  were  turned  over  to  and  accepted  by  the  plaintiff,  but  that  he  neg- 
lected to  demand  the  certificate  ;  that  afterward,  at  the  plaintiff's  request,  he  for- 
warded the  coupons  for  collection,  and  gave  the  sum  collected  to  the  plaintiff 
upon  her  giving  her  check,  which  she  signed  by  making  her  mark  therefor. 
This  check  was  also  admitted  in  evidence.  The  court,  after  reciting  this  evi- 
dence, instructed  the  jury  that  if  they  believed  it,  the  plaintiff  was  not  entitled 
to  recover;  but  at  the  same  time  told  them  that  if  they  believed  the-plaintiff  had 
made  out  her  case  they  were  to  find  for  her.  Held,  that  there  was  no  error.  The 
evidence  was  sufficient  to  go  to  the  jury,  and  was  properly  admitted.  Its  pur- 
pose was  not  to  reform  the  writing  nor  to  contradict  its  language,  but  to  estab- 
lish a  subsequent  arrangement  between  the  parties.  Woods  v.  Russell^  Penn., 
638 

ATTACHMENT. 

1.  Execution  —  chattel  mortgage.]    Personal  property  subject  to  a  mortgage  cannot 

be  taken  on  execution  against  the  mortgagor,  except  in  a  suit  in  which  it  has 
been  attached  on  mesne  process.  Where  levy  under  an  execution  was  made 
subsequent  to  an  attachment,  and  before  the  mortgage  was  paid,  held  valid,  it 
appearing  that  before  the  ten  days  had  elapsed,  and  l]^fore  the  property  was 
advertised  for  sale,  the  mortgage  had  been  satisfied.    Loomis  v.  Lewis,  Mass.,  732. 

2.  Railroad  cars.]     Under  Pub.  Stat.,  161,  §§  38-39,  railroad  cars  are  personal  prop- 

erty and  subject  to  attachment.     HaUl  v.  Carney,  Mass.,  116. 
Sec  Chattel  Mortgage,  372;  Partnership,  757;  Supplementary  Proceedings,  770. 

ATTORNEY. 
Ijien  of.  J     An  attorney's  lien  is  subordinate  to  the  right  of  set-off,  ana  subject  to  the 
equitable  claims  of  the  parties.     McDonald  v.  Smith,  Vt.,  240. 
/to  Bridge,  883. 

ATTORNEY  AND  CLIENT. 
Tmat — contraot  to  foreolose  mortgage  —  revocation  of  trust.]  The  insurance 
company,  defendant,  in  October,  1877,  transferred  to  the  trust  company,  defend- 
ant, two  mortgages  as  security  to  the  holders  of  policies  in  the  insurance  com- 
pany, the  latter  company  to  collect  and  retain  for  its  own  use  the  interest  upon 
the  mortgages.  The  trust  company,  at  the  request  of  the  insurance  company, 
was  to  foreclose  the  mortgage  in  its  own  name,  on  being  indemnified  for  costs 
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aad  expenfieB,  and  to  hold  the  proceeds  for  the  protection  of  the  policj-holderB. 
In  September,  1878,  the  insurance  company  made  an  assignment  for  the  benefit 
of  creditors,  and  at  the  request  of  the  assignee  the  mortgages  were  delivered  to 
plaintiffs  for  foreclosure,  as  attorneys  of  the  trust  company,  the  plaintiffs  giving 
a  receipt  stating  that  the  pn^ceeds,  after  deducting  the  interest  which  bad  accrued 
upon  the  securities,  and  tlie  costs  and  expenses,  were  to  be  deposited  with  tha 
trust  company  as  security  for  the  holders  of  the  i>olicies.  There  was  $13,800  of 
interest  due  upon  one  (♦f  the  mortgages  at  the  time  of  the  foreclosure,  and 
$1,200  upon  the  other,  while  the  foreclosure  sale  produced  but  $5,000  upon  on© 
moriiratfe  and  $1,000  upon  tlie  other.  In  this  action  to  determine  wlieiher  this 
$6,000,  lesfl  ex[>enses.  should  be  paid  to  the  assignee  or  to  the  trust  company, 
and  whether  tlie  plaintiffs  have  a  lien  for  services  to  the  assignee,  hfld^  that,  aa 
against  the  trust  company,  whose  attorneys  they  are.  the  plaintiffs  are  not  en- 
titled  to  hold  possession  of  the  fund,  after  receiving  their  taxable  cof^ts  and 
allowances;  and  also  that,  as  the  agreement  under  which  the  trust  company 
received  the  mortgagen  created  a  trust  by  which  the  policy-holders  of  the  insur- 
ance company  were  to  be  secured,  the  securities  and  their  proceeds  became  irrev- 
ocably impressed  with  that  trust,  and  the  trust  company  is,  therefore,  entitled 
to  such  proceeds  as  against  the  assignee  of  the  insurance  company,  and  this  not- 
withstanding the  provision  in  regard  to  the  receipt  and  collection  of  interest  by 
the  insuranc*  company.  Fullerton  v.  Nationm  Burglar  and  Thdl  Int.  Co,, 
N.  Y.,  188. 

AUCTIONEER. 
Undisclosed  principal  —  panonal  liability.]    An  auctioneer  who  sells  without,  at 
the  time  of  the  sale,  disclosing  the  name  of  his  principal  binds  himself  person- 
ally.    LemuUer  v.  Puchs,  Md.,  63. 

AUDITA  QUERELA. 
BCalicious  prosecution — Judgment  of  Justice  of  peace.]  Defendant  brought  an 
action  against  the  plaintiff  before  a  justice  of  the  peace  for  malicious  prosecution  of 
a  civil  suit,  and  obtained  a  judgment  while  the  original  action  was  pending  in 
the  county  court.  Hild^  that  the  justice  having  complete  jurisdiction,  his  judg- 
ment, though  erroneous,  could  not-  be  set  aside  by  audita  querela.  Perry  ▼. 
M(yrse,  Vt.,  244. 

BANK& 

1.  Liability  as  collecting  agent  —  debtor  bank  retaining  unpaid  check.]    A  bank 

received  a  check  for  collection,  and  forwarded  it  directly  to  the  bank  on  whom 
it  had  been  drawn.  Held,  that  the  proper  course  to  have  pursued  was  to  hare 
transmitted  it  to  some  party  other  than  the  one  who  was  to  make  the  payment, 
as  no  firm,  bank,  corporation  or  individual  can  be  deemed  a  suitable  agent  in 
contemplation  of  law  to  enforce  for  another  a  claim  against  itself.  MerchanUf 
National  Bank  of  PhUaddphia  v.  Ooodman,  Penn.,  877. 

2.  Treasiurer  of  savings — ^powerto  borrow  money.]     The  treasurer  of  a  savings 

bank,  having  authority  to  carry  on  its  general  business,  is  not,  virttUe  officii,  in- 
vested  with  the  power  of  borrowing  money  in  behalf  of  the  institution. 
Whether  such  officer  was  held  out  in  this  case  as  being  possessed  of  such  a  com- 
petency was  properly  left  to  tlie  jury  as  a  matter  of  fact.  FTflh  Ward  Savings 
Bank  of  Jeraeg  City  v.  FirH  National  Bank  of  Jersey  City,  N.  J.,  806. 

3.  Deposit  —  charging  debt  against.]     A  deposit  made  with  a  bank  as  "a^nt," 

constitutes  a  trust  fund  in  favor  of  the  party  for  whose  benefit  the  deposit  was 
made,  and  the  bank  has  no  right  to  charge  against  it  the  individual  debt  of  the 
depositor.     Baker  v.  New  York  NU.  Ejr,  Bank,  N.  Y..  153. 

See  Assumpsit,  638;  Gift,  521;  Negotiablb  Instrument,  287. 

BANKRUPTCY. 
Opposing  discharge.]    One  who  has  proved  his  debt  in  bankruptcy  cannot  suOse- 
quently,  in  the  absence  of  fraud,  impeach  the  decree  of  discharge.     Lawter  v. 
Gladden,  Penn.,  485. 

BASTARDY. 
1.  Bond  for  appearance — adjournment — sureties  not  discharged.]    Defendant  M., 
who  was  a  deacon  of  a  church,  having  been  arrested  under  a  warrant  charging 
him  with  being  the  reputed  father  of  a  bastard,  gave  the  usual  bond  on  adjourn- 
ment, conditioned  that  "the  said  Warren  Milham  shall  personally  appear  l>efore 
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the  said  justice,  at  the  time  and  place  last  aforesaid,  and  not  depart  therefrom 
without  leave  of  said  justice."  The  bond  was  dated  May  28,  1879,  and  the  pro- 
ceedings were  adjourned  to  Saturday,  June  7,  on  which  day  the  hearing  not  hav- 
ing been  completed,  the  case  was  adjourned  to  June  26,  on  which  day  M.,  though 
duly  called,  did  not  appear.  In  an  action  on  the  bond,  field^  by  the  adjournment 
to  June  26,  the  sureties  were  not  discharged,  their  liability  on  the  bond  contin- 
ued until  the  examination  was  concluded.  People,  ex  rel.  Van  Aken,  v.  MiUham, 
N.  Y.,  684. 
2.  How  for  a  criminal  proceeding.]  The  course  of  proceeding  in  bastardy  cases  is 
so  far  criminal,  that  the  warrant  may  be  served  by  an  officer  authorized  to  serve 
warrants  in  criminal  cases;  and  the  defendant's  recognizance  for  his  appearance 
at  court  should  be  taken  to  the  State.     Castles  v.  Wdch,  N.  H.,  81. 

BAY  WINDOW. 

See  Bond,  739. 

BETTING. 

Stake-holder  —  public  officers  —  primary  elections  —  overseer  of  the  poor.]     The 

statute  against  betting  on  the  result  of  elections  for  i^ublic  officers,  and  author- 
izing the  officers  having  care  of  the  poor  to  bring  suit  against  the  stake-holder 
or  party  winning  such  bet,  to  recover  the  amount  or  value  thereof  for  use  of  the 
poor —  Laws  of  1839,  g§  115,  118  —  does  not  apply  to  the  primary  elections  for 
the  selection  of  candidates.     Commonwealth  v.  Wells,  Penn. ,  477. 

BILL  OF  LADING. 

See  Carrier,  918 ;  Agency,  125. 

BOND. 

1.  Interest  coupon  severed  from  bond  —  holder  in  good  faith — bnrden  of  proof.  J 

The  holder  of  an  interest  coupon,  after  its  severance  from  the  bond,  cannot  recover 
the  sum  named  in  it,  if  larger  than  the  sum  named  in  the  bond  as  interest,  with- 
out showing  that  he,  or  some  prior  holder  of  the  severed  coupon,  acquired  the 
same  In  good  faith  before  maturity  and  without  notice  of  the  error.  Goodwin  y. 
Bath,  Me.,  d6. 

2.  Reservation  in  —  obstruction  of  passage-way — bay  window.]     Under  a  bond 

given  for  a  deed  by  the  Commonwealth  to  certain  parties  of  reclaimed  land  in  the 
city  of  Boston,  the  rights  reserved  to  the  Commonwealth  to  maintain  a  passage- 
way between  Dartmouth  and  Exeter#  streets  at  a  certain  width  are  not  confined 
to  the  abutters  on  such  passage-way  and  they  cannot,  by  release  in  which  they 
all  join,  authorize  one  of  the  abutters  to  obstruct  the  way  by  extending  a  bay 
window  over  the  same.  Attorney -OeneraZ  v.  WiUiams,  Mass.,  739. 
See  Replevin,  833. 

BONUS. 
See  Usury,  547. 
BOROUGH  BURGESS. 
Jurisdiction  of.]     Under  the  general  borough  law  of  April  3,  1851,  a  burgess  of  bor- 
ough has  no  jurisdiction  as  an  inferior  court  to  adjudge  civil  causes.    lie  is  not  the 
official  to  hear  and  determine  suits  for  fines  and  penaltieil  imposed  for  violations 
of  the  borough  ordinances.     Comm^nijoealth  v.  TliOTnpson,VeixvL.,^%. 

BOUNDARY. 
Evidence  as  to  line  —  plan —  cross-examination  —  discretion  of  court.]  R.  owned 
a  tract  of  land  extending  along  the  street,  which  he  divided  into  nine  lots,  of 
four  rods  width  each,  and  conveyed  to  different  parties.  In  1874  he  sold  No.  9, 
which  was  the  lot  furthest  south,  and  now  owned  by  the  demandant.  It  was 
bounded  in  the  deed  on  No.  8.  the  lot  next  north.  In  1875  he  sold  No.  7,  bound- 
ing it  from  the  north.  In  1879  he  sold  No.  8,  defendant's  lot,  bounding  it  by  the 
beginning  at  the  north  line  of  No.  9,  and  running  north  four  rods  to  the  south 
line  of  No.  7.  Demandant  brought  this  action  to  fix  the  boundary  between  his 
lot  and  No.  8,  claiming  that  the  southern  boundary  of  No.  8  should  be  fixed  by 
measuring  four  rods  south  from  the  southern  boundary  of  No.  7,  which  was  an 
established  monument.  Held,  that  that  was  not  the  proper  mode  of  establishing 
the  line  in  dispute,  for  the  reason  that  the  descriptions  in  demandant's  and  de- 
fendant's deeds  were  not  fixed  by  commencing  at  the  same  point  as  that  in  No. 
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7  ;  that  even  if  the  soathern  line  of  No.  7  was  now  definitely  known  and  fixed, 
it  could  not  control,  as  it  was  not  so  fixed  at  the  time  of  the  conveyance  of  Na  9. 
In  determining  a  disputed  line,  evidence  as  to  what  monuments  were  in  exist- 
enoe,  and  were  pointed  out  at  the  time  of  the  conveyance,  is  competent.  When 
uncertainty  arises  in  the  application  of  a  description,  evidence  may  be  received 
of  all  the  facts  and  circumsunc^^s  of  the  transaction,  the  position  and  character 
of  the  land,  for  the  purpose  of  ascertaining  the  real  intention  of  the  parties. 
Natural  or  artificial  objects  may  be  established  as  bounds  and  monuments,  by 

Sroof  that  they  were  recognised  and  accepted  as  such  by  the  grantor  and  grantee, 
^mandant  relied  upon  deeds  which  spoke  of  a  contemplated  street,  which  was 
never  in  fact  laid  out,  but  the  location  of  which,  on  the  trial,  it  was  important 
to  determine.  Held,  that  upon  this  question  the  original  plan  made  by  the 
grantor  showing  the  contemplated  street  was  admissible,  although  the  plan  was 
not  expressly  referred  to  in  the  deeds  ;  that  it  was  also  admissible,  in  the  discre- 
tion of  the  court,  as  a  sketch  tending  to  show  that  the  contemplated  street  was 
further  south  than  claimed  by  demandant.  The  extent  to  which  a  witness  may 
be  cross-examined  on  immaterial  matters  is  ordinarily  entirely  within  the  discre- 
tion of  the  presiding  judge.  Barrett  v.  Murphy,  Mass.,  513. 
See  Dbed,  611 ;  Eminent  Domain,  876;  Trespass  Quabb  Clausdm,  843. 

BRIDGE. 
Attorney  swearing  to  petition.]  An  attorney  of  a  town  instead  of  one  of  its  officers 
can  properly  sign  its  name  to  a  petition  brought  under  No.  18  of  the  Acts  of 
1884,  praying  to  be  relieved  from  liability  of  supporting  a  bridge  in  another  town. 
The  act  of  18S4  did  not  apply  to  pending  cases;  but  a  cause  heard  and  disposed 
of  in  1881,  under  R.  L.,^  2978,  was  not  pending.  The  former  statute  was  passed 
to  relieve  towns  from  all  expenses  in  such  cases;  the  latter,  to  apportion  them, 
and  has  no  application.  Town  of  Tunbridge  v.  Town  of  Roj/cUion ;  Town  cf 
CheUea  v.  Same,  Vt..  833. 

See  County,  413  ;  Evidence,  755  ;  Highways,  861. 

CARRIER. 

1.  Lien  for  freight  —  marine  insoranoe  —  lots — abandonment  —  question  of  £act  for 

Jury.]  When  payment  of  freight  to  a  common  carrier  is  a  condition  of  deliv- 
ery, the  cargo  becomes  bound  to  the  boat,  on  which  it  is  shipped,  from  the  time 
it  is  received  on  board  until  payment,  or  until  by  some  default  on  its  part,  or 
some  event  which  puts  an  end  to  the  voyage,  it  becomes  impossible  to  fulfill  the 
contract  of  affreightment;  and  if,  in  fact,  it  reaches  the  port  of  destination  so 
that  delivery  canl>e  made,  whether  by  the  boat  named  or  by  another  agency  set 
in  motion  by  the  original  carrier,  or  by  one  standing  in  his  place,  the  freight  is 
earned  and  the  lien  is  continued  and  may  be  enforced.  Plaintiff  was  a  common 
carrier,  and  his  boat  containing  a  cargo  of  coal  sank  on  a  voyage  from  New 
York  to  New  Haven.  He  notified  the  insurance  company,  insuring  the  boat, 
but  they  refused  to  accept  it  as  a  total  loss  and  abandonment,  and  elected  to  raise 
the  boat,  as  they  had  a  right  to  do  under  the  policy.  The  defendant,  who  had 
insured  the  cargo,  joined  with  them  in  this  undertaking,  and  the  boat  with  its 
cargo  was  raised  and  towed  to  New  Haven.  The  defendant  had  paid  for  the 
coal  and  taken  an  assignment  of  it,  and  afterward  sold  it,  but  refused  to  pay  the 
freight  from  New  York  to  New  Haven.  In  an  action  by  plaintiff  against  defend- 
ant for  the  freight,  held,  that  he  was  entitled  to  recover.  Where  there  is  a  con- 
flict of  evidence  as  to  whether  there  has  been  an  actual  abandonment,  and  accept- 
ance thereof,  it  should  be  left  to  the  jury  as  a  question  of  fact.  Hughes  v.  8un 
Mutual  Insurance  Co.,  N.  Y.,  462. 

2.  Shipper  —  bill  of  lading — negligence  —  address.  ]   As  a  general  rule  where  goods 

are  delivered  to  a  carrier  for  transportation,  and  before  the  goods  are  shipped  a 
bill  of  lading  or  receipt  is  delivered  to  the  shipper,  the  latter  is  bound  to  exam- 
ine it  and  ascertain  its  contents,  and  if  he  accepts  it  without  objection,  he  is 
bound  by  its  terms  ;  he  cannot  set  up  ignorance  of  its  contents,  and  resort  can- 
not be  had  to  prior  parol  negotiations  to  vary  them.  To  take  a  case  out  of  this 
rule,  it  must  appear  that  before  the  delivery  of  the  bill  the  goods  had  been 
shipped  so  that  the  shipper  could  not  have  reclaimed  them  had  he  objected  to  the 
contents  of  the  bill  of  lading.  If  for  any  reason  the  consignee  does  not  appear 
to  claim  the  goods,  or  does  not  receive  them,  it  is  the  duty  of  the  carrier  to  pro- 
vide a  proper  place  of  deposit ;  or  in  case  of  imported  goods  subject  to  duty,  to 
see  that  they  are  in  proper  custody.     A  package  of  gold  addressed  to  "Mr. 
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Frank  Guillaame,  152  and  154Bleckert  Htreet,  New  York,  Utica,  America,"  was 
delivered, to  defendant,  a  common  carrier  at  Havre,  for  transportation.  Defend- 
ant mailed  the  shipper  a  bill  of  lading  providing  for  the  delivery  of  the  package 
to  *'  M.  Guillaame  Frank,  152  and  154  Bleckert  street,  New  York."  but  it  could 
not  have  reached  the  shipper  until  about  the  time  the  ship  sailed.  Upon  the 
arrival  of  the  defendant's  steamer  at  New  York,  defendant  attempted  to  notify 
the  owner  of  the  package  of  its  arrival  by  sending  a  bill  of  lading  to  •"  Guil- 
laume  Frank,  152  and  154  Bleckert  street,  New  York."  This  fell  into  the  hands 
of  some  one  who  presented  it  at  the  Custom-house  and  represented  himself  to 
be  Guillaume  Frank,  obtained  the  package  and  the  plaintiff  never  received  it. 
Hdd^  that  the  referee  was  justified  in  finding  the  defendant  guilty  of  inexcusable 
negligence  in  sending  the  bill  of  lading  to  a  party  not  entitled  to  it,  notwith- 
standing the  irregularity  in  the  shipper's  direction.  Guillaume  v.  General 
Transatlantic  Company,  N.  Y.,  918. 

See  Agency,  125. 

CERTIORARI. 

1.  The  act  of  1879,  page  337,  is  special  and  local  and  therefore  unconstitutional  so 

far  as  it  relates  to  townships.  The  distinction  necessary  to  mark  a  class  for  legis- 
lation must  be  something  in  the  situation  or  circumstances  of  the  places  em- 
braced by  the  legislative  epactment,  which  would  render  like  powers,  if  granted, 
inappropriate  to  and  unavailable  for  other  like  political  districts.  Under  the 
act  of  March  15,  1881  —  Laws,  page  118 — it  was  competent  to  make  a  contract 
for  the  period  of  ten  years,  to  commence  after  the  lapse  of  a  reasonable  time*  for 
the  erection  of  the  works  necessary  to  a  water  supply.  To  support  a  township 
tax  for  water  supply  it  is  not  necessary  that  every  part  of  the  township  shall  be 
supplied  with  water.     State  v.  Inhabitants  of  Bloomjield,  -N.  J..  787. 

2.  The  curative  force  of  the  act  of  March  23, 1881,  extends  to  all  the  proceedings  in 

making  and  collecting  the  assessment.-  In  the  case  of  those  non-resident  in  this 
State,  no  method  being  prescribed  for  giving  notice  of  application  to  increase 
valuations,  no  laches  cafn  be  imputed  for  failure  to  do  so.  In  such  cases  it  is 
incumbent  on  the  prosecutor  to  show  afl5rmatively  that  the  valuation  made  by 
commissioners  of  appeal  is  unjust,  or  it  will  be  approved.  In  the  case  of  resi- 
dent tax  payers,  where  notice  is  required,  and  has  not  been  given,  the  assess- 
ment will  be  reduced  to  the  valuation  made  by  the  assessor,  unless  evidence  is 
taken  to  show  its  insufficiency,  and  application  is  made  under  the  act  of  1881  to 
increase  it.     State  v.  Collector  of  Jersey  City,  N.  J.,  778. 

3.  Inferior  jurisdictions  —  discretionary  powers — review  by  general  term.]    The 

general  term  has  no  power  to  review  the  discretion  of  the  board  of  fire  commis- 
sioners of  the  city  of  New  York  in  respect  to  the  punishment  of  a  member  of 
the  force. for  violation  of  duty,  and  impose  a  milder  punishment  in  its  own  dis- 
cretion. The  determinations  of  inferior  jurisdictions,  in  matters  confided  to  their 
discretion,  are  not  reviewable  on  certiorari.  Kent  v.  Board  of  Fire  Commis- 
sioners of  the  City  of  New  York,  N.  Y.,  211. 

4.  Street  extension  —  construction  of  charter.]     The  section  of  the  village  charter 

in  question  provided  as  follows  :  *'  The  trustees,  upon. application  of  a  majority 
of  the  persons  who  own  lots  fronting  on  a  proposed  street,  such  applicants  being 
also  the  owners  of  more  than  one-half  of  the  land  to  be  taken  for  such  proposed 
street,  may  lay  out  and  establish  any  new  street  within  the  village  ;  or  upon 
application  of  such  majority  of  the  owners  of  lots  fronting  on  any  street,  may 
discontinue  or  extend  the  same,  or  if  it  be  less  than  three  rods  wide,  may  increase 
its  width  to  a  width  not  exceeding  sixty-six  feet."  An  application  for  an  exten- 
sion of  a  street  was  signed  by  a  majority  of  the  owners  of  lots  fronting  on  the 
street,  but  was  not  signed  by  the  relator  whose  lands  were  to  be  taken.  The 
trustees  having  made  an  order  extending  the  street,  pursuant  to  the  application, 
the  relator  brought  certiorari  to  set  aside  the  proceedings,  alleging  that  the  order 
was  invalid  on  the  ground  that  the  village  authorities  had  no  right  to  extend 
the  street,  except  upon  application  of  a  majority  of  the  persons  owning  more 
than  one-half  of  the  land  to  be  taken  for  the  extension.  Held,  that  under  the 
section  quoted,  the  trustees  had  jurisdiction  to  extend  the  street  in  question,  the 
application  therefor  having  been  made  by  a  majority  of  the  lot-owners  owning 
lots  on   the  original  street.    People,  ex  rel.  Buckley,  v.  President,  etc. ,  of  Port 
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CHATTEL  MORTGAGE. 

1.  Attachment  —  levy— notice  of  lien  —  speciScetion  of  artiolee— tforeclonm.] 

Mortgaged  peraoual  property  is  Bubjecl  to  attachment,  upon  coodition  that  the 
party  attaching  shall  pay,  or  tender  to  ihe  morigagee  the  sum  due  on  the  mort- 
gnge,  witliin  ten  days  after  demand.  The  demand  must  be  in  writing  and  state 
a  just  and  true  account  of  the  debt  or  demand  for  which  the  property  is  liable 
to  him.  Such  a  demand  necessarily  involves,  in  some  intelligible  form,  a  desig- 
nation of  the  property  which  the  mortgagee  claims  to  be  subject  to  his  incum- 
brance; and  a  failure  to  make  such  specilication  as  to  any  article  covered  by  the 
mortgage  renders  the  notice  insutficient  aa  to  such  articles.  Where,  after  notice, 
the  property  specified  is  returned  to  the  mortgagor,  having  been  receipted  for, 
the  mortgagee  is  restored  to  his  rights  and  may  proceed  and  foreclosf.  The 
officer  cannot  thereafter  retake  it  or  levy  execution  against  the  mortgagor 
thereon.      Woodirard  v.  Ham,  Mass.,  372. 

2.  Chattel  real  —  recording  —  creditors  of  mortgagee.]     A  chattel  real  cannot  be 

incumbered  by  a  chattel   mortgage  84>  as  to  make  the  record  of  the  mortgage 
effectual  against  the  creditors  of  the  mortgagor,  if  it  is  recorded  only  in  tne 
record  of  chattel  mortgages.     Denne  v.  Jlt/tc/ii/mon,  N.  J.,  542. 
See  ArrACHMENT,  732. 

CHATTELS. 
See  Salk,  613. 

CHURCH. 
See  Trust,  853. 
CLAIM  AGAINST  STATE. 
See  Statute  of  Limitations.  43. 
COMMOX-LAW  REMEDY. 
Reqtiires  prooednre.]    The  necessity  of  a  plenary  remedy  for  the  infringement  oft 
legal  right,  accepted  as  a  general  rule  of  the  common  law,  authorizes  and  reqaires 
the  invention  and  use  of  convenient  procedure  for  ascertaining  and  establii<hing 
the  right  and  obtaining  the  remedy.     Brooks  v.  Howison,  N.  H.,  751. 

CONSIDERATION. 
Sec  Contract,  820,  838. 

CONSPIRACY. 

See  Criminal  Law,  792. 

CONTEMPT. 

See  Criminal  Law,  904 ;  Leoislaturb,  191. 

CONTINGENT  REMAINDER. 

See  Will,  423. 

CONSTITUTIONAL  LAW. 

1.  The  act  of  1884,  No.  112,  authorizing  the  governor  to  appoint  special  prosecutors 

of  criminal  offenses  is  not  in  conflict  with  that  article  of  the  Constitution  which 
requires  that  **  State  attorneys  shall  be  elected,"  etc.  The  fourth  section  of  the 
act  is  not  passed  upon.  Bennington  v.  Smith,  29  Vt.,  254,  distinguished.  In  re 
Snell,  Vt.,  835. 

2.  County  treaatirer'a  salary  —  percentage  on  State  tax.]   The  compensation  of  the 

county  treasurers  of  Monroe  and  Seneca  counties  is  limited  to  the  salaries  as 
fixed  by  the  supervisors  of  those  counties.  Where  the  compensation  of  county 
treasurers  is  diminished  by  an  act  of  the  legislature,  which  does  not  in  terms 
apply  to  treasurers  in  office  at  the  time  of  its  passage,  it  will  be  presumed  thai 
it  was  intended  to  operate  only  as  to  future  treasurers.  A  county  treasurer  hav- 
ing received  funds  by  virtue  of  an  act  of  the  legislature,  which  directed  that  they 
should  be  allowed  to  him  for  the  benefit  of  his  county,  cannot  set  up  the  in- 
validity of  the  act  under  which  he  received  the  money,  and  on  that  ground  claim 
to  retain  it  for  himself,  as  against  the  party  for  whose  benefit  he  received  it. 
Stiperusors  of  Seneea  Co.  v.  Allen,  N.  Y.,  148. 

3.  liocal  and  special  law.]    The  provision  in  the  charter  of  the  city  of  Trenton,  that 

real  estate  in  said  city  shall  be  assessed  for  all  purposes  without  any  deductioB 
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for  any  indebtedoess  whatever,  is  a  local  and  special  law  inconsistent  with  the 
general  tax  law —  Rev.  1157,  §  78  —  and  so  far  inconsistent  therewith,  was  abro- 
gated  by  paragraph  12  of  the  amended  Constitution.  JState  v.  Richards,  N.  J.,  760. 
.4.  Age  of  Judges  and  justices  —  surrogate.]  The  provision  of  section  13  of  article  6 
of  the  Constitution,  to  the  efft^ct  that  no  person  sliall  hold  the  office  of  judge  or 
justice  of  any  court  longer  than  until  and  including  the  last  day  of  December 
next  after  he  shall  be  seventy  years  of  age,  does  nut  apply  to  persons  holding  the 
office  of  surrogate.  In  interpreting  Constitutions  regard  must  be  paid  to  the 
popular  sense  in  which  words  are  generally  used.  Legislative  action  closely  fol- 
lowing tlie  adoption  of  a  provision  of  the  Constitution,  and  related  thereto,  is 
entitled  to  great  consideration  by  courts  in  construing  the  provision.  People, 
ex  rel  Lent,  v.  Carr,  N.  Y.,  659. 
6  Contumacious  witness  —  New  York  Statutes  —  Penal  Code.]  The  statutes  of 
New  York  —  1  R.  S.  154.  %V6;\  Edm.  Stat.  152-3  ;  1  R.  S.  158,  §§  1,  2 ;  1  Edm. 
Stat.  157  —  providing  for  the  commitment  of  a  contumacious  witness  by  either 
branch  of  the  legislature,  were  not  superseded  by  the  Penal  Code  of  that  State. 
Such  statutes  are  constitutional,  and  either  house  may,  in  a  proper  case,  commit 
a  contumacious  witness  for  contempt  in  defiantly  leaving  the  presence  of  its  duly 
constituted  committee,  or  in  refusing  to  answer  a  proper  and  legal  question. 
Keeler  v.  McDonald,  N.  Y.,  191. 

6.  "Dije  process  of  law."]     To  constitute  "due  process  of  law,"  the  proceedings 

need  not  be  according  to  the  course  of  the  common  law.  The  power  of  obtaining 
information  for  the  purpose  of  framing  laws,  has  from  time  immemorial  been 
deemed  necessary  to,  and  been  exercised  by,  legislative  bodies.     lb. 

7.  Removal  of  officers.]     An  act  which  provides  thut  no  person  shall  be  removed 

from  office  or  employment  in  the  police  department  of  any  city  for  political 
reasons,  or  for  any  other  than  certain  prescribed  causes,  and  also  provides  a 
method  of  trial  for  all  officers,  is  a  general  act  and  constitutional.  For  the  pur- 
poses of  this  legislation  cities  constitute  a  class.  State  v.  Mayor  and  Common 
Council  of  New  Br^instmrk,  N.  J.,  761. 

8.  Sunday  law  —  retroactive  effect.]     A  statute  which  provides  that  no  party  who 

receives  any  money  or  valuable  thing  as  a  consideration  for  a  contract  made  and 
entered  into  on  Sunday,  shall  be  permitted  to  defend  any  action  upon  such  con- 
tract until  such  consideration  has  been  restored,  applies  to  actions  arising  before 
as  well  as  after  its  enactment.     Berry  v.  Clary,  Me.,  86. 

9.  Taxation  —  1  R.  S.  398,  §  2  —  "possession."]    The  provision  of  the  Revised 

Statutes  —  1  Rev.  Stat.  398,  §  2  —  which  is  as  follows  :  "  In  case  any  person 
shall  neglect  or  refuse  to  pay  the  tax  imposed  on  him,  the  collector  shall  levy 
the  same  by  distress  and  sale  of  the  goods  and  chattels  of  the  person  who  ought 
to  pay  the  same,  or  of  any  goods  and  chattels  in  his  possession,  wheresoever  the 
same  may  be  found  within  the  district  of  the  collector,  and  no  claim  of  property 
to  be  made  thereto  by  any  other  person  shall  be  available  to  prevent  a  sale."  is. 
not  unconstitutional  for  the  reason  that  it  authorizes  the  sale  of  the  property  of 
one  person  to  satisfy  a  tax  against  another.  For  the  purpose  of  collecting  the 
tax  the  actual  ownership,  in  contemplation  of  the  statute,  follows  the  actual 
physical  possession.  The  possession  under  the  statute  is  not  merely  a  badge  of 
ownership,  it  is  title,  so  as  to  subject  the  property  to  seizure  and  sale  for  a  tax 
against  the  possessor.  Where  a  chattel  mortgagee. permits  his  mortgagor  to  con- 
tinue in  possession  and  use  the  property  after  default,  for  nearly  a  year,  and  the 
property  is  then  levied  upon  to  satisfy  a  tax  against  the  mortgagor,  held,  that 
the  property  was  in  the  "  possession  *'  of  the  mortgagor  within  the  meaning  of 
the  statute,  and  that  a  purchaser  at  the  tax  sale  was  not  liable  to  the  mortgagee 
in  an  action  for  conversion.  Uerse^  v.  Porter,  N.  Y.,  938. 
See  Eminent  Domain,  172. 

CONTRACT. 

1.  A  promise  to  pay  for  services  performed  by  another  will  not  be  implied  unless  the 

court  can  see  that  they  were  rendered  under  such  circumstances  as  to  authorize 
the  party  performing  te  entertain  a  reasonable  expectation  of  their  payment  by 
the  party  soliciting  the  performance.  Davidson  v.  IVest.  Oas-Light  Co.,  N.  Y.,  312. 

2.  When  agent  not  liable  —  implied  authority.]    On  a  contract  in  writing,  made  by 

a  person  in  the  name  and  behalf  of  his  infant  son,  with  his  knowledge  and  con- 
sent, a  suit  cannot  be  maintained  against  the  father  on  the  contract.     An  agent's 
Vol.  II.  — 120 
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liability,  where  the  contract  is  made  io  the  name  of  his  principal,  rests  on  tbt 
implied  warranty  of  his  authority  to  make  it  and  its  breach.  It  is  not  a  breack 
of  the  implied  warranty  of  authority  to  show  that  the  principal  is  an  infant,  for 
the  contract  of  an  infant,  in  a  purchase  that  may  be  for  his  benefit,  is  voidable 
and  not  void.     Patterson  v.  Lippincott,  N.  J..  768. 

3.  Consideration  —  forbearance  to  sue.  J     A.  had  a  bona  fide  claim  ai^ainst  B..  who 

admitted  the  indebtedness.  A.  placed  the  claim  in  the  hands  of  his  attorney  for 
suit,  who  exhibited  the  claim  to  B.  and  also  to  his  father,  and  informed  them  of 
the  consequences  of  the  attachment  suit  he  was  about  to  institute.  Thereafter 
the  father  took  a  bill  of  sale  from  his  son  of  all  his  property,  and  upon  being 
told  by  A.  that  "  he  was  going  to  send  the  sheriff  up,"  etc.,  P.'s  father  replied^ 
in  substance,  that  A.  should  have  his  money  if  he  would  do  nothing,  and  A., 
relying  on  the  father's  promise  to  pay,  proceeded  no  further.  Held,  that  the 
forbearance  was  a  sufficient  consideration  for  defendant's  promise  to  pay,  and 
that  he  was  entitled  to  recover.     Bowen  v.  J'ipton,  Md.,  838. 

4.  matual  promises.]    Concurrent  promises,  creating  a  reciprocity  of  obliga- 

tion,  each  constitute  a  good  consideration  for  the  other.  Buddngfiam  v.  Lu^ 
lum,  N.  J.,  820. 

5.  Oonsferuotion  oi]    Plaintiffs  made  the  following  contract  with  defendant  for  the 

sale  of  a  quantity  of  iron: 

New  York,  January  20, 1880. 

Bought  of  Messrs.  Winthrop,  Cunningham  &  Sons,  for  account  of  Mr.  B. 
F.  Judson,  about  five  hundred  tons  No.  1  *'  Eglinton  "  Scotch  pig  iron,  for  ship- 
ment in  March,  1880,  from  Great  Britain  to  New  York  by  sail  or  steam  vessels, 
at  sellers'  option,  deliverable  *'ex  vessels,*'  on  arrival  at  this  i>ort,  at  $31.75  per 
ton,  payable  by  buyer's  notes  to  his  own  order,  with  interest  at  six  per  cent,  ninety 
days  from  delivery  of  U.  8.  Weighers*  returns,  which  are  to  decide  quantities 
to  be  paid  for.     Interest  for  three  days'  grace  to  be  included. 

T.  D.  Hazabd,  Broker. 

Across  the  face  is  written  **  Accepted, 

B.  F.  Judson." 

Plaintiffs  did  not  ship  the  iron  but  secured  the  option  to  purchase  it  of  other 
parties  who  had  shipped  it  from  Glasgow,  and  on  its  arrival  in  New  York  they 
tendered  it  to  defendant  in  fuifiUment  of  the  contract.  Defendant  refused  to 
accept  it,  alleging  breach  of  contract  on  the  part  of  the  plaintiffs,  and  the  general 
term  affirmed  the  judgment  entered  upon  a  verdict  in  favor  of  the  defendant 
upon  the  sole  ground  that  the  plaintiffs  themselves  did  not  ship  the  iron  from 
Great  Britain.  Held  error;  that  a  proper  construction  of  the  contract  describing 
the  iron  did  not  require  that  it  should  be  shipped  by  the  plaintiffs.  Cunning- 
Tiam  V.  Judson,  N.  Y.,  498. 

6.  Husband  and  wife.]     Personal  contracts  between  husband  and  wife  are  absolutely 

void,  and  the  fact  that  the  wife  survives  the  husband  will  not  make  that  a 
good  contract  which  was  originally  a  nullity.    Kniel  v.  Egle$ton,  Mass.,  721. 

7.  Insolvency  of  party  —  resciadon  and  breach.]    The  insolvency  of  one  of  the 

parties  to  a  contract  of  sale,  occurring  after  the  contract  is  made,  is  not  equiva- 
lent either  to  a  rescission  or  a  breach  of  the  contract;  it  simply  relieves  tht 
vendor  from  his  agreement  to  give  credit,  and  entitles  him  to  insist  upon  pay- 
ment upon  or  before  delivery,     Pardee  v.  Kanady,  N.  Y".,  328. 

8.  Parol  agreement  by  father  to  devise  land  to  son  —  necessary  proof]    In  order 

to  establish  an  alleged  parol  agreement  by  a  father,  to  devise  land  to  his  son,  in 
consideration  of  the  services  of  the  son,  the  evidence  must  not  only  be  direct, 
positive,  express  and  unambiguous,  but  the  contracting  parties  must  be  brought 
face  to  face,  the  witnesses  must  have  heard  the  bargain,  or  have  heard  the  par- 
ties repeat  it  ip  each  other's  presence.  The  rule  relating  to  the  proof  necessary 
to  establish  a  contract  to  devise  is  the  same  as  that  required  to  establish  a  con- 
tract to  convey.  The  production  of  a  will  carrying  out  the  provisions  of  such 
an  alleged  contract  to  devise,  made  at  the  time,  but  superseded  by  a  later  will, 
would  simply  be  corroborative  of  the  existence  of  a  contract,  and  would  not 
establish  it.     Burgess  v.  Burgess,  Penn.,  276. 

9.  Public  officer  —  when  personally  bound.]    Contracts,  whether  sealed  or  not, 

made  with  public  officers  acting  within  the  limits  of  their  official  authority,  are 
not  binding  upon  them  as  private  individuals,  unless  an  intention  to  become  st 
bound  is  plainly  indicated  by  the  terms  and  circumstances  of  the  transaction. 
The  public  bodies  which  shall  become  bound  by  or  entitled  to  contracts  made 
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with- public  agents  are  those  in  whose  behalf  the  agents  were  acting,  or  those 
desigpiated  by  the  legislature  for  the  purpose.  The  legislature  having  by  special 
act  conferred  upon  the  township  committee  of  the  township  of  Wood  bridge  cer- 
tain powers  of  supervision  and  control  over  certain  persons  authorized  to  inter- 
fere with  a  designated  public  road,  and  the  committee  having  exacted  a  bond 
from  those  persons  to  secure  compliance  on  their  part  with  their  duty,  held,  that 
the  township  committee,  and  not  the  municipal  corporation  of  the  township, 
must  bring  an  action  upon  the  bond.  InTiabitants  of  Woodbridge  v.  Hall,  N. 
J.,  869; 

10.  Public  policy — money  for  election  purposes.]  All  contracts  which  have  for 
their  object  any  thing  repugnant  to  the  general  policy  of  the  law,  or  contrary  to 
the  provisions  of  a  statute,  ar^  void.  A  candidate  for  office  cannot  be  held  liable 
on  his  promise  to  pay  a  certain  sum  toward  meeting  the  expenses  of.  a  body 
called  **  The  Reform  Association,"  in  advertising,  clerk-hire,  room-hire,  postage 
stamps,  and  *'  every  thing  incidental  to  the  business  of  an  election."  Such  a 
contract  being  in  open  violation  of  the  statute  cannot  be  enforced.  Fole^  v. 
SpHr,  N.  Y.,  029. 

11.  For  sale  of  land — purchase  by  married  woman  —  improvements  on  land  by 
husband  —  ejectment  against  husband  —  wife's  equitable  title  must  be  set  up — 
separate  aclmowledgment.]  A.,  the  owner  of  certain  land,  by  articles  of  agree- 
ment contracted  to  sell  it  to  B.  for  $500,  of  which  B.  paid  $60,  took  possession 
of  the  land  and  built  a  house  thereon.  He  then  assigned  his  contract  to  Mrs. 
C,  who  paid  him  therefor,  and  with  her  husband  C.  and  son  D.,  took  possession 
of  the  property.  She  made  some  payments  on  account  of  the  purchase-money, 
and  C.  put  improvements  on  the  property.  Afterward  the  articles  of  agreement 
were  assigned  by  C.  and  Mrs.  C.  back  to  A.,  but  this  assignment  contained  ^o 
separate  acknowledgment  by  Mrs.  C.  A.  then  executed  a  new  contract  to  C., 
who,  at  the  instance  of  A.,  assigned  it  to  D.  D.,  in  turn,  again  assigned  to  A., 
who  then  made  another  agreement  with  D.  for  the  sale  of  the  premises.  Upon 
failure  of  D.  to  make  payments  under  this  contract,  A.  broueht  ejectment 
against  C.  and  D.,  and  the  cause  was  referred  to  a  referee  under  the  act  of  1869. 
Held,  1,  that  the  assignment  by  B.  to  Mrs.  C.  of  his  equitable  title  vested  th*e 
same  in  her  as  against  her  husband  and  his  subsequent  lien  creditors  not  then  in 
contemplation,  even  though  he  furnished  the  purchase-money;  2,  that  the  as- 
signment of  C.  and  wife  to  A.  was  void  as  to  her  for  want  of  separate  acknowl- 
edgment; R,  that  the  acquiescence  of  Mrs.  C.  in  the  subsequent  sale  by  A.  to  her 
husband  did  not  stop  her  from  setting  up  her  equitable  title;  4,  that  the  im- 
provements made  by  C.  inured  to  the  benefit  of  his  wife ;  5,  that  it  was  C.'s 
duty,  in  this  action  of  ejectment,  to  set  up  his  wife's  title  in  order  to  protect  her 
possession,  and  that  a  disregard  of  this  title  by  the  referee  and  a  consequent 
finding  of  judgment  for  A.  was  error.      Wonder  v.  PJielps,  Penn.,  280. 

12.  Services  —  certain  amount  and  expenses.]  An  agreement  to  pay  $200  a  month, 
$100  of  which  is  to  be  expended  in  traveling  and  other  expenses,  is  not  an  abso- 
lute agreement  to  pay  $300  a  month.  Accordingly  hdd^  that  where  it  appeared 
that  plaintiff  had  received  $100  a  month  and  all  his  expenses,  nothing  more  was 
due  him.     Weiss  v.  Farrington,  N.  Y.,  671. 

See  Agkncy,  299 ;  Attorney  and  Client,  188 ;  Government  Contract,  913; 

Insurance,  155;  Pleading,  421. 
Breach  of.]    See  Lease,  377. 

CONTUMACIOUS  WITNESS. 
See  Constitutional  Law,  191. 
CONVERSION. 
Title  acquired  by  fraud.]    The  defendant,  falsely  representing  hjmself  to  he  one  of 
a  firm  of  produce  commission  merchants  in  Boston,  induced  the  plaintiff  to  send 
poultry  to  said  firm  to  be  sold  on  commission,  with  the  fraudulent  purpose  of 
obtaining  it  without  paying  for  it.     Held,  that  the  property  did  not  pass,  and 
that  trover  would  lie  for  the  conversion.     McGriUis  v.  AUen,  Vt.,  242. 
See  Principal  and  Agent,  604  ;  Tender,  680. 

CORPORATION. 
1.  Oharter  —  nominal  transfer  of  stock  —  injunction  —  costs.]    The  charter  of  the 
American  Academy  of  Music  provides  :  **  That  every  five  shares  of  stock  shall 
entitle  the  holder  thereof  to  a  free  ticket  of  admission."    A  certain  number  of 
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seata  were  set  apart  by  the  directors  of  the  academy  for  the  ase  of  th&  holdere 
of  RQch  tickets.  The  custom  arose  among  the  larger  stockholders  of  transfer- 
ring stock  6n  the  books  of  the  corporation,  in  blocks  of  five  shares,  to  third  par- 
ties, and  of  procuring  for  such  transferees  annual  tickets.  The  latter  paid  a 
small  consideration  for  the  transfer,  and  gave  the  transferors  irrevocable  powers 
of  attorney  for  the  re-transfer  of  the  stock  at  the  end  of  the  season.  The  cer- 
tificates of  stock  were  kept  in  the  possession  of  the  transferors.  The  custom 
became  so  general  that  the  seats  set  apart  for  the  purpose  were  not  sufficient  to 
accommodate  all  the  bolders  of  free  tickets,  and  thereupon  certain  other  stock- 
holders filed  a  bill  to  enjoin  such  transfers.  Held,  that  a  perpetual  inj unction 
was  properly  granted  by  the  courts  below.  Under  the  charter  not  the  apparent, 
but  the  real,  actual  holders  of  five  shares  of  stock  were  entitled  to  the  privilefire 
of  a  free  ticket ;  and  the  transferees  under  the  transfers  mentioned,  had,  in 
reality,  no  legal  or  equitably  ownership  of  the  stock.  The  fact  that  the  stock 
stood  in  their  names  on  the  book  of  thn  corporation  was  simply  prima  Jade  evi- 
dence  of  ownership,  which  gave  way  to  proof  of  the  actual  ownersliip.  While, 
as  between  the  parties  to  such  arrangement,  equity  might  refuse  to  interfere, 
yet  the  infringement  of  the  privileges  of  other  stockholders  thereby,  resulting 
in  a  continuing  injury  to  them,  presented  a  proper  cause  for  equitable  relief. 
The  costs  were  taxed  by  the  court  below  upon  the  corporation  defendant.  Hdd^ 
that  said  corporation  having  sanctioned  and  participated  in  the  objectionable , 
practice,  the  discretion  of  the  court  below  in  taxing  it  with  the  costs  of  this 
proceeding  would  not  be  disturbed.  Bakefs  Appeal;  Barge*$  Appeal ;  Appeal 
of  the  American  Academy  of  Music,  Peun.,  386. 

2.  Oonsolidation— construction  of  charters — atrial  withoat  a  Jury — act  of  April  22, 

1874.]  The  charter  of  a  boom  company,  after  authorizing  it  to  erect  certain 
booms,  provided  as  follows:  **  And  the  said  corporation  shall  construct,  and  at 
all  times  keep  and  maintain  their  piers  and  booms  sufficiently  strong  to  secure 
all  the  lumber  contained  therein.  Held,  that  under  such  provision  the  com- 
pany were  not  insurers  agaitMt  all  risk  of  loss  of  whatsoever  kind,  but  tliat 
they  were  liable  for  all  losses  which  might  occur  from  any  insufficieny  of  their 
boom,  whether  from  negligence  or  not,  unless  that  insufficiency  arose  from  the 
anavoidai>le  dangers  of  the  river  or  from  inevitable  accident.  A  suit  against 
the  boom  company  to  recover  damages  for  lost  logs  was  submitted  to  the  court 
without  a  jury,  under  the  act  of  April  22,  1874,  and  the  court  found  the  follow, 
ing  facts:  **  That  the  plaintiflTs'  lo>^s  ....  were  lost  directly  by  the  un- 
avoidable dangers  of  the  river,  or  inevitable  accident  incident  to  the  booming  of 
log^  in  the  west  branch  of  the  Susquehanna  river  under  defendant's  charter; ** 
and  further:  *' That  in  respect  to  plaintiff's  logs  ....  the  defeodants 
were  not  guilty  of  any  fault,  negligence  or  want  of  care  ....  whereby 
the  loss  occurred."  Held,  that  said  finding  of  facts  was  fatal  to  plaintifl^s  re- 
covery.  Where  a  case  is  tried  by  the  court  under  said  act  of  IWIi,  a  writ  of 
error  only  brings  up  questions  of  law,  and  the  supreme  court  cannot  go  behind 
the  finding  of  facts.  Two  boom  companies  were  consolidated  by  an  act  of 
assembly  under  one  name,  '*  with  all  the  rights,  privileges  and  immunities,  and 
subject  to  all  the  restrictions''  contained  in  their  respective  charters.  Hdd^  that 
the  act  united  the  companies,  not  the  booms,  and  that  the  new  couipMuy  con- 
trolled each  boom  separately,  under  the  rights  and  subject  to  the  restrictions  of 
their  respective  charters,  some  of  the  provisions  of  which  were  not  common  to 
both.     Brown^  E*irly  A  Co.  v.  Sttaqtielianna  Boom  Co.,  Penn.,  118. 

3.  Blection  of  new  board  of  directors— old  board  holding  over — filling  vacanciet 

in  board.]  An  election  was  held  for  seven  directors  of  an  electric  ligiit  company, 
chartered  under  the  act  of  1874;  five  only  received  a  plurality  of  votes  cai«t. 
three  others  voted  for  received  a  tie  vote.  Held,  the  failure  to  elect  the  entire 
board  did  not  affect  the  election  of  the  five  who  received  a  plurality  of  votes; 
they  constituted  a  quorum,  and  their  election  was  valid.  The  old  bonni  uuder 
the  circumstances  would  not  hold  over.  Had  the  stockholderM  not  adjourned 
but  proceeded  to  ballot  again  the  result  would  have  been  legal,  or  they  might 
have  adjourned  the  election  to  a  subsequent  day.  Whether  the  hi m-k holders 
could  cumulate  again  to  fill  the  vacancies,  not  decided.  Wright  v.  CommontBeiiUh 
of  Pennsylvania,  Penn.,  591. 

4.  Officers — dividends.]     As  a  rule  officers  of  the  corporation  are  the  sole  judges  of 

the  propriety  of  declaring  dividends.  But  they  are  not  allowed  to  ai*t  illegally, 
wantonly  or  oppressively.  And  when  the  right  to  a  dividend  is  clear  and  there 
are  funds  from  which  it  can  properly  be  made,  a  court  of  equity  will  compel  the 
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company  to  declare  it.  The  company  waa  incorporated  in  1867  ;  completed  the 
construction  of  its  road  in  1870,  the  same  costing  $1,000»000;  the  stock  sub- 
Bcriptious  were  about  ^650,000;  it  leased  its  road,  in  1870.  for  fifty  years, 
for  $36,000  per  annum,  lessees  assuming  all  expenses,  taxes  and  risks  dur- 
ing  the  term;  at  date  of  this  bill,  November,  1882,  the  company,  from  its 
receipts  of  rent,  had  paid  off  $150,0<X)  of  floating  indebtedness;  owed  $150,000 
of  bonded  mortgage  debt  contracted  in  1870,  maturing  in  1890;  owed  the 
city  of  Belfast,  its  principal  stockholder,  $88,000  (about)  for  money  borrowed  in 
1870,  payable  in  Novem^»er,  1885  ;  and,  after  the  payment  of  all  interest  due  on 
its  obligations,  had  about  $37,000  money  in  hand.  The  road  has  not  a  prospect 
of  earning  more  than  its  operating  etpenses  after  the  lease  expires  in  1920.  Held^ 
that  the  directors  would  be  justified  in  refusing  to  declare  a  dividend  until  there 
are  means  enough  on  hand  with  which  to  pay  the  debt  to  Belfast.  And  it  is  the 
opinion  of  the  court  that,  after  that,  some  reasonable  provision  should  be  made 
for  the  final  extinguishment  of  the  mortgage  debt  by  reserving  for  such  purpose,  in 
a  sinking  fund,  a  portion  of  the  rent  to  be  received,  and  dividing  the  balance 
among  stockholders;  renewing  the  debt,  or  some  portion  of  it  when  it  becomes 
due  in  1890;  but  assuring  the  payment  of  all  indebtedness  by  or  before  the 
expiration  of  the  lease.    Belfast  and  Mooatehead  Lake  R.  R.  Go,  v.  Belfast,  Me.,  79. 

Powers  of  directors  —  good  £Edth  —  "  net  profits."]  When  the  power  of  the  di- 
rectors of  a  corpi)rati(m  \<^  unrestrained,  either  by  law  or  cmitract,  they  may 
make  any  disposition  of  the  profits  of  its  business  which  they  deem  judicious. 
If,  however,  the  directors  of  a  corporation  accept  office  under  a  contract  regulat- 
ing the  disposition  of  the  profits  of  its  business,  they  must,  in  that  case,  dispose 
of  them  as  the  contract  directs.  The  directors  of  a  corporation  have  power  to 
make  any  contract  which  may  be  necessary  or  fit  and  proper  to  enable  the  cor- 
poration to  accomplish  the  purposes  of  its  creation.     The  question  of  the  ex- 

•  pediency  of  making  any  particular  contract  which  is  within  the  power  of  the 
corporation  is  committed  to  the  judgment  of  its  managers,  and  so  long  as  they 
act  in  good  faitli,  witli  honest  motives  and  for  honest  ends,  their  acts  are  valid 
and  conclude  the  corporation.    The  words  "  net  profits ''  mean  what  shall  remain 

'  as  the  clear  gains  of  any  business  venture  after  deducting  the  capital  invested  in 
the  business,  the  expenses  incurred  in  its  conduct,  and  the  losses  sustained  in 
its  prosecution.    Park  v.  Grant  Locomotive  Works^  N.  J.,  531. 

Property  is  trust  fund  —  directors.]  The  property  of  a  corporation  is  a  trust 
fund  for  the  payment  of  debts,  and  the  directors  hold  the  same  under  an  implied 
or  constructive  trust  for  that  purpose.     Baxter  v.  Moses^  Me.,  71. 

Railroad  —  preferred  stock  —  net  earnings. ]  A  railroad  corporation,  at  its  organ!- 
zation,  adopted  a  by-law,  that  its  net  earnings  should  be  divided  semi-annually 
amongst  its  stockholders,  first  paying  upon  the  preferred  stock  an  amount  per 
annum  not  exceeding  six  per  cent,  and  then,  if  a  surolus,  as  much  upon  the  non- 
preferred  stock  —  and  dividing  any  remaining  surplus  among  all  stockholders 
alike.  After  this,  preferred  stock  was  subscribed  for  in  general  terms.  Held, 
(1)  that  the  subscribers  for  preferred  stock  took  their  shares  upon  the  conditions 
named  in  the  by-law  as  a  contract  between  themselves  and  the  corporation  ;  (2) 
that  the  preferred  stockholder  is  not  a  creditor  ;  nor  is  a  dividend  guaranteed  to 
him  ;  he  is  entitled  thereto  by  the  by-law,  provided  there  are  net  earnings ;  a 
deficiency  of  dividend  for  one  year,  for  want  of  net  earnings  of  that  year,  is  not 
to  be  made  up  from  the  net  earnings  of  another  year ;  the  by-law  implies  that 
all  net  earnings  are  to  be  wholly  distributed  each  year  ;  (3)  that  tlie  term  net 
earnings,  in  the  by-law,  means  the  gross  ^receipts  less  the  expenses  of  operating 
the  road,  and  less  also  interest  on  such  of  the  company's  indebtedness  as  it  is 
prudent  and  proper  to  keep  in  a  permanent  form,  and  less  also  any  floating  or 
temporary  liabilities  which  good  judgment  would  require  to  be  presently  paid, 
and  less  also  an  annual  contribution  to  a  sinking  fund  for  the  payment  of  debts, 
whenever  expedient  and  proper  to  provide  such  a  fund.  Belfast  and  Mooseluad 
Lake  Railroad  Co.  v.  BelfaH,  Me.,  79 

Subscription  agreement  —  preferred  dividends.]  There  was  a  stipulation  in  the 
contract  of  subscription  that  there  should  be  no  assessment  on  shares  until  the 
full  amount  be  subscribed  sufficient  to  build  the  road,  thereby  avoiding  the 
necessity  of  ever  placing  a  mortfirAge  upon  it.  But,  without  dissent  by  any  party, 
debts  were  incurred  and  the  road  mortgaged,  to  obtain  funds  for  its  completion. 
Held,  that  this  change  in  the  policy  of  the  company  did  not  require  that  all  such 
indebtedness  should  be  paid  before  preferred  dividends  be  declared.  lb. 
See  Eminent  Domain,  172 ;  Quo  Warrajtw),  170. 
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COSTS.^ 

A  defendant  shoald  be  allowed  bis  costs  apon  a  bill  to  redeem.     (Ht4Mgu£chie  8av. 
Bank  y.  Holt,  Vt..  830. 

COUNTY. 

Duty  to  rebuild  bridgea  —  apeoial  acts  of  February  27,  1847,  Blay  21,  1867,  and 
May  1,  1861  —  general  aot  of  Blay  6,  1876.]  An  owner  of  land  on  either  side 
of  a  stream  built  a  bridge  across  the  same,  which  he  convejed,  with  the  land  on 
which  it  rested,  to  the  commissioners  of  the  county  of  Lancaster,  in  1801.  The 
county  accepted  the  bridge  and  maintained  it  until  1867,  when  it  was  destroyed 
,  by  flood.  Soon  after  the  destruction,  upon  petition  of  citizens  to  the  court  of 
L.  S.,  viewers  were  appointed  who  reported  in  favor  of  rebuilding  the  bridge. 
This  report  was  submitted  to  the  grand  jury,  at  the  November  sessions,  and  <us- 
approved.  At  the  next  session  thereafter,  tUe  report  was  again  presented  to  the 
grand  jury,  by  it  approved,  and  subsequentlj  confirmed  by  the  court.  The 
county  commissioners  ratified  these  proceedings  and  rebuilt  the  bridge,  on  pay- 
ment to  them  of  one-third  of  the  cost,  by  a  turnpike  company  then  usin^  it.  In 
1882  the  superstructure  of  the  bridge  was  destroyed  by  fire,  leaving  only  the 
piers  standing.  It  was  then  claimed  that  the  proceeding  in  1867  was  invalid, 
because  the  report  of  viewers  was  laid  before  a  second  grand  jury  after  being 
disapproved  by  the  first.  The  commissioners,  therefore,  contended  that  the 
bridge  was  not  a  county  bridge  and  need  not  be  rebuilt  by  them.  Heid,  that  as 
the  report  was  not  only  laid  before  the  second  grand  jury  without  objection,  but 
the  action  of  said  jury  was  ratified  and  confirmed  by  the  courts  and  commissioQ- 
ers,  and  the  bridge  rebuilt  by  tliem  and  known  for  the  next  fourteen  years  as  a 
county  bridge  without  any  reversal  of  the  decree  making  it  such,  it  was  too  late 
to  successfully  question  said  decree,  and  the  bridge  was  a  county  bridge.  Pequta 
Creek  Bridge,  68  Penn.  St.  427,  distinguished.  It  was  further  contended  that 
even  if  the  bridge  were  a  county  bridge,  yet  the  county  of  Lancaster,  under  the 
special  acts  of  February  27,  1847,  its  supplement  of  May  1,  1861,  and  the  act  of 
May  21, 1857,  was  not  bound  to  rebuild  it.  Held,  that  said  acts  were  all  repealed 
by  the  general  act  of  May  5,  1876  —  Purd.  2074,  pi.  6 —  under  which  it  was  the 
duty  of  the  county  to  reconstruct  said  bridge.  Myers  v.  CommonweaUh,  Penn., 
418. 

COVENANT. 

Against  incombrances — meastire  of  damages  for  breach.]  In  an  action  for  a  breach 
of  a  covenant  against  incumbrances,  the  measure  of  damages  is  the  sum  acto- 
ally  paid  out  by  the  covenantee.  A.  conveyed  to  B.  certain  land  which  was 
subject  to  an  annual  charge  in  favor  of  a  widow  during  her  life  and  a  prin- 
cipal sum  payable  after  her  death.  The  deed  contained  a  covenant  against 
said  incumbrances.  Upon  A.'s  neglect  to  pay  the  annual  charge,  the  widow 
brought  ejectment  against  B.,  who  wa.s  obliged  to  pay  her  claim.  In  an  action  by 
B.  against  A.  on  tlie  covenant,  hdd,  that  the  measure  of  damages  was  the  sum 
paid  by  B.  to  the  widow,  and  costs.  B.  never  called  upon  A.  to  remove  the  in- 
cumbrance. Whether  he  could  still  do  so,  and  thereby  entitle  himself  to  pres- 
ent relief,  not  decided.     Myers  v.  Brobeck,  Penn.,  630. 

See  Easement.  476:  Injunction,  709. 
CREDITOR'S  BILL. 

Must  show  execution  returned  nulla  bona.]  When  an  attempt  is  made  by  a  pro- 
cess in  equity  to  reach  equitable  interests,  choses  inaction,  or  the  avails  of  prop- 
erty fraudulently  conveyed,  for  the  payment  of  a  debt,  the  bill  should  allege 
that  execution  .  had  been  taken  out  on  a  judgment  for  such  debt  against  the 
debtor,  and  nulla  bona  returned  thereon.  The  officer's  return  on  the  execution 
is  the  only  sufficient  evidence  that  the  debt  cannot  be  collected  by  process  at 
law.  No  equity  jurisdiction,  however  enlarged,  takes  upon  itself  the  collection 
of  legal  debts  before  legal  remedies  are  exhausted.  Baxter  v.  Moses,  Me.,  71. 
CRIMINAL  LAW. 

1.  Abortion  —  d3ring  declarations  not  admissible.]  Dying  declarations  are  admis- 
sible in  evidence  in  homicide  cases  only.  A  defendant  was  charged  with  ad- 
ministering to  a  woman  a  drug  with  intent  to  procure  an  abortion  ;  it  was  also 
charged  against  him  that  the  death  of  tlie  woman  had  resulted  as  a  consequence. 
Held,  that,  aa  under  the  Penal  Code  the  offense  charg^ed  was  no  grade  of  homi- 
cide, the  dying  declaration  of  the  woman  was  not  admissible  in  evidence  against 
the  defendant.     Hailing  v.  Cominontoealth,  Penn.,  892. 
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2.  Adultery  —  question  of  fact.]    Evidence  considered,  and  held,  that  whether  or  no 

the  defendant  was  guilty  of  adalteiy,  as  charged  in  the  indictment,  was  prop- 
erly left  to  the  jury.     Com.  v.  Ayer,  Mass.,  107. 

3.  Assault  —  evidence — intent  —  question  of  fact.]    The  defendant  while  intoxi- 

cated entered  the  sleeping  room  of  the  complainant  where  she  was  in  bed,  re- 
moved the  bed  clothes  from  her  person  and  got  into  her  bed,  but  wlthoat  other- 
wise touching  her  person,  she  leaving  the  bed  at  once.  Held,  that  there  was 
sufficient  evidence  to  sustain  a  verdict  of  assault  although  the  defendant  did  not 
in  fact  touch  the  complainant's  person;  that  it  was  a  question  of  fact  for  the 
jury  to  determine  whether  he  was  so  far  intoxicated  at  the  time  as  to  be  unable 
to  form  a  guilty  intent.     Com.  v.  Hagenlock,  Mass.,  104. 

4.  Breach  of  the  peace  —  assault  and  battery — jurisdiction  of  Justice  of  peace  — 

practice-~Rev.  Laws,  §§  1666,  4228,  4236.]  A  criminal  complaint  charging 
an  assault  and  battery,  with  force  and  arms,  against  the  form  of  the  statute  and 
the  peace  of  the  State,  etc.,  is  a  charge  of  a  breach  of  the  public  peace  within 
the  meaning  of  Rev.  Laws,  §  4228,  against  *' tumultuous  and  offensive  carriage," 
etc.,  and  a  justice  of  the  peace,  before  whom  such  complaint  is  pending,  can 
legally  impose  a  fine  not  exceeding  $20.  But,  the  justice  having  jurisdiction  of 
the  process,  the  subject-matter,  and  the  respondent,  if  he  should  fine  him  $20, 
when  he  could  legally  impose  a  fine  of  only  $10,  in  accordance  with  Rev.  Laws, 
§  1666,  the  proceedings  should  not  be  dismissed  on  appeal  in  the  county  court. 
State  V.  Barrows,  Vt.,  865. 
6.  Conspiracy  —  indictment  should  charge  was  corrupt.]  To  constitute  a  com- 
bination a  conspiracy  it  must  be  corrupt.  An  indictment  against  members  of  a 
board  of  chosen  freeholders  for  combining  to  vote  a  sum  of  money  out  of  the 
county  funds  to  a  third  person,  but  which  did  not  charge  that  the  confederation 
was  corrupt,  or  that  the  third  person  was  not,  to  the  knowledge  of  the  defend- 
ants, entitled  to  the  money,  is  bad.  State,  Samuel  Wood  et  al.^  v.  State,  N.  J., 
792. 

6.  Contempt  —  disobedience  to  district  attorney's  subpcena.]     A  subpoena  issued 

by  a  district  attorney  iu  a  criminal  case  is  not  "  an  order  or  a  process  lawfully 
issued  or  made  b/the  court  itself,  within  the  meaning  of  2  R.  S.  278.  §  10, 
subd.  3,  which  declares  that  **  willful  disobedience  of  any  process  or  order  law- 
fully issued  or  made  by  it,"  shall  be  punishable  as  a  criminal  contempt.  The 
court  alone  can  issue  the  process  or  make  the  order,  a  violation  of  which  consti- 
tutes the  contempt,  and  it  cannot  lawfully  be  issued  or  made  by  any  interme- 
diate authority.  An  indictment  under  said  statute  alleged  that  the  process  was 
duly  issued  by  the  district  attorney,  and  failed  to  allege  that  the  subpoena  in 
question  was  a  process  lawfully  issued  by  the  order  of  any  court  of  record.  Held, 
that  the  indictment  charged  no  criminal  offense  and  was  fatally  defective.  The 
punishment  for  disobedience  of  a  subpoena  issued  by  a  district  attorney  is  the 
same  as  in  civil  cases.     S/terwin  v.  People,  N.  Y.,  904. 

7.  Discharge  from  jail.T    Laws  1883,  chapter  96,  requiring  certain  persons  commit- 

ted to  jail  to  be  discharged  by  the  jailer  at  the  expiration  of  a  certain  time,  does 
not  restrict  the  power  of  discharging  them  upon  Gen.  Laws,  chap.  268,  §  9. 
Siskin's  Petition,  N.   H.,  751. 

8.  Bvidenoe  —  declarations  as  res  gestss.]     If  a  declaration  which  serves  to  explain 

an  act  is  made  by  the  party  while  doing  the  act,  such  declaration  is  admissible 
in  evidence  when  the  nature,  object  or  motive  of  the  act  is  the  subject  Of  the 
inquiry.     State  y.  Walker,  Me.,  88. 
9. exclusion  of  —  presmnption.  J    On  a  trial   for  murder,    the   father  of  the 

Srisoner  in  answer  to  the  question:  "  What,  if  any  thing,  did  you  find  or 
ear  ?*'  put  by  counsel  for  prisoner,  said:  "  At  that  time  they  were  rattling  the 
door;  they  were  trying  to  get  in  at  the  ell  door,  and  when  I  got  to  the  entry 
door  I  met  Frank  there,  and  they  were  trying  at  that  time  to  get  into  the  door, 
and  Frank  seemed  to  be  frightened,  and  I  put  my  arm  on  him,  and  he  was  all  of 
a  tremble,  and  Frank  spoke  and  —  "  at  this  point  counsel  of  the  State  objected 
to  any  statement  by  the  witness  as  to  what  the  prisoner  said,  and  the  declaration 
was  excluded,  and  counsel  for  the  prisoner  excepted.  Held  error  ;  that  the  decla- 
ration was  admissible  as  part  of  the  res  gestce,  and  its  exclusion  raised  the  pre- 
sumption that  it  was  detrimental  to  the  interest  of  the  party  objecting  to  its  re^ 
ception.    lb. 

10. failure  to  call  witness  —  inference.]     On  his  third  trial  for  arson  defendant 

failed  to  call  a  witness  who  had  testified  on  the  previous  trials.     Held,  that 
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whether  any  inference  wms  to  be  drawn  against  the  prisoner  was  for  the  jarj. 
The  court  refused  to  rule  that  "  it  was  the  duty  of  the  f^ovemment,  rather  than 
the  defense,  to  hold  him  (the  absentee)  as  a  witness."  Held  do  error.  Com.  v. 
llaB/uU,  Mass.,  117. 

11. waiver  of  ol^ection  —  charge  as  to  "  reasonable  doubt."]     Errors  upon 

criminal  trials  can  be  made  available  in  this  court  only  by  exceptions  dulj 
taken  on  the  trial.  Section  527  of  the  C^de  of  Criminal  Procedure  did  not 
change  this  rule.  The  district  attorney  read  in  evidence  the  affidavit  of  the 
widow  of  the  murdered  man  which  had  been  taken  on  the  application  of  the 
prisoner  under  sections  620,  etc.,  Code  of  Criminal  Procedure,  after  stating  to 
the  court  that  she  was  still  unable  to  attend  on  account  of  sickness.  No 
objection  was  made  by  the  priHoner's  counsel  at  the  time.  Held^  that  even 
assuming  that  the  affidavit  was  objectionable  the  prisoner  could  waive  ol)JectioD 
thereto.  Exceptions  to  a  charge  of  the  court,  in  order  to  be  made  available, 
must  point  out  that  portion  to  which  objection  is  made;  and  a  general  exception 
is  of  no  avail  if  any  portion  of  the  matter  be  well  stated.  It  is  not  error  for 
a  trial  court  to  charge  that  a  reasonable  doubt  is  "such  a  doubt  as  a  reason- 
able man  might  entertain  after  a  fair  review  and  consideration  of  the  evidence; 
a  doubt  for  which  some  good  reason,  arising  from  the  evidence,  can  be  given." 
People  V.  GuidiH,  N.  Y.,  923. 

12.  Extortion  —  Justice  of  the  peace  —  issue  of  criminal  warrant  —  demanding  ille- 
gal fees.  ]  It  is  extortion  under  the  statute  for  a  justice  of  the  peace  to  demand 
or  ask  for  his  fees  from  the  prosecutor  for  the  issuing  of  his  warrant  on  a  crimi- 
nal complaint,  the  said  justice  knowing  that  such  demand  was  illegaL  Lane  v. 
State,  N.  J.,  805. 

13.  Intoxicating  liquor  —  practice.]  The  respondents  were  prosecuted  before  a 
justice  of  the  peace  for  the  illegal  sale  of  intoxicating  liquor  under  Hev.  Laws, 
4^ J;  3814-16,  3804,  and  appealed.  In  the  county  court  they  moved  to  dismiss 
'\for  defects  apparent  upon  tJie  fare  of  Vie  complaint^'*  without  specifying  any 
other  cause,  which  motion  was  denied.  The  exceptions  did  not  show  that  any 
question  was  brought  to  the  attention  of  the  court;  or  that  any  was  considered 
and  adjudged  by  it;  or  the  subject  upon  which  the  court  rfbted.  '  Held,  that  as  oo 
error  was  clearly  disclosed,  none  would  be  presumed.  8UU6  v.  BrunelU,  Vt.. 
3G7. 

14.  liiquor  law  —  pleading  —  amendment  —  surplusage  — ' '  to-wit "  —  practice  — 
second  ofifense  —  Rev.  Laws,  ^^  3848,  3792.]  An  information  charging  the 
illegal  sale  of  intoxicating  liquor  may  be  amended  by  inserting  the  word 
*'  liquor**  in  the  clause  alleging  a  prior  conviction,  when  it  would  be  surplusage, 
and  sufficient  without  it.  AH  sales  of  intoxicating  liquor  are  without  authority 
unless  the  person  making  the  sale  has  a  license  therefor,  and  the  burden  is  on 
the  respondent  to  prove  that  he  had  a  license,  instead  of  on  the  State  that  he 
had  not  one.  When  a  respondent  moves  for  a  .verdict,  he  should  state  the  pre- 
cise grounds  on  which  he  bases  his  request,  or  the  court  may  well  disregard  it. 
If  the  conviction  is  for  a  second  oflTense,  requirins:  imprisonment,  no  decision 
should  be  announced  without  the  presence  of  the  respondent;  and  if  at  large  on 
bail,  his  bonds  should  be  forfeited.     State  v.  Nulty^  Vt.,  347. 

16.  Receiving  stolen  property.]     Receiving  stolen  property  brought  from  another 
county,  creates  an  offense  in  the  county  where  it  is  received.      Wright  v.  Drettei, 
Mass.,  374. 
See  Bastardy,  31 ;  Malicious  Prosecution,  780;  Search  Warrant.  376. 

DAMAGES. 

Setting  back  water  —  limitation  —  contributory  negligence.]  The  defendant  raised 
his  dam  and  thereby  caused  the  water  to  set  back  into  the  intestate's  cellar. 
Held^  that  in  estimating  the  damages,  it  was  proper  to  take  into  account  the 
damage  to  the  building  oy  reason  of  dampness,  and  also  to  the  rental  value.  It 
is  presumed  that  the  referee  confined  his  estimate  of  damages  to  those  sustained 
within  six  years,  when  the  plaintiff  conceded  that  he  could  not  recover  bevond 
that  period.  The  plaintiff^s  house  was  about  thirty  feet  from  the  dam.  He  was 
not  guilty  of  contributory  negligence  in  keeping  open  a  drain  whereby  the  water 
set  back  into  the  cellar.     Wiley  v.  Hunter,  Vt.,  228. 

See  Covenant. 
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DECEDENT'S  ESTATE. 
Debts  —  credits  —  set-ojF.]  A.,  a  banker,  died  insolvent.  At  bis  deatb  tbere  was 
due  to  B..  on  a  ruling  acconnt  at  A.'s  banking-bouse,  about  $750.  Sbortly 
before  A.*8  deatb,  B.  drew  a  note  to  bis  own  order  for  $850,  whicb  be  indorsed 
and  bad  discounted  by  A,  at  tbe  banking-bouse.  This  note  matured  about 
a  week  after  A.  died.  In  a  case  stated  between  A.'s  administrator  and  B.,  the 
question  was  wbetber  tbe  latter  could  set  off  the  amount  of  his  deposit  at  the 
bank  against  tbe  note.  Beld,  that  be  could.  B.'s  right  to  set-off  existed  at  and 
prior  to  A.'s  death,  and,  therefore,  prior  to  the  right  of  A.'s  other  creditors  to  an 
equal  distribution  of  bis  estate.  Skiles  v.  HouMon,  Penn.,  571. 
See  Statute  of  Limitations,  263. 

DEDICATION. 

See  Highway,  346. 

DEED. 

1.  What  passes  to  a  purchaser  when  the  line  of  a  vacated  road  is  called  for  as  a 
boundary.]  Smith  purchased  from  WiePtling  a  lot  of  ground  facing  diagonally 
on  a  turnpike  road  ;  he  sold  to  Kreiter  ;  tbe  deed  to  Kreiter  reading,  "  .  .  .  . 
to  the  Harrisburg  or  Millersburg  turnpike,  or  old  Second  street ;  thence  along 
said  street  or  turnpike,  ....*'  After  Smith  purchased,  and  before  tbe 
sale  to  Kreiter,  the  turnpike  was  vacated.  Held,  that  the  fact  the  turnpike  had 
been  vacated  before  Kreiter  purchased  would  not  limit  tbe  line  of  Kreiter's  pur- 
chase to  the  line  of  the  old  road,  as  the  road  had  once  been  opened,  and  although 
vacated  had  never  been  closed.  Union  Burial  Ormmd  Society  v.  Robinson,  5 
Whart.  18,  distinguished.  Smith's  deed  professed  to  convey  to  Kreiter  the 
whole  of  tbe  premises  conveyed  by  Wiestling ;  therefore,  as  Smith  took  by  his 
deed  to  the  middle  of  tbe  road,  so  did  Kreiter.  Although  Kreiter  bad  not  a  fee 
in  tbe  land  of  the  vacated  road  by  the  express  words  of  his  deed,  vet,  as  by  legal 
implication  be  had  the  right  to  use  it  as  a  road  by  virtue  of  his  deed,  he  might 
also  claim  the  fee  by  legal  implication  arising  from  tbe  situation  of  the  property 
and  the  obvious  intention  of  the  parties  ;  in  other  words,  tbe  road  was  appur- 
tenant to  his  premises.     Ott  v.  Kreiter,  Penn.,  611. 

2  Personal  covenant  with  respect  to  land  not  running  with  it  —  effect  of  the  sale 
of  the  land.]  A.  bought  of  B.  certain  lands  subject  to  the  life  estate  of  C.  The 
consideration  was  fixed  on  a  valuation  of  tbe  entire  property  when  tbe  life  estate 
should  determine.  In  tbe  mean  time  A.  was  not  to  nave  possession  and  was  not 
to  pay  interest  on  tbe  purchase- money.  He  was  to  make  a  first  payment  of  $200 
and  to  pay  tbe  rest  of  the  purchase-money  in  three  annual  installments  thereafter. 
If  by  the  death  of  C,  he  came  into  possession  before  the  payment  became  due, 
he  was  to  pay  interest  for  such  time  on  tbe  whole  sum  unpaid.  If,  however, 
tbe  payment  should  be  made  before  he  came  into  possession,  then  be  was  to  be 
allowed  interest  on  all  sums  so  paid  from  tbe  time  of  payment  until  he  should 
be  entitled  to  possession.  C.  was  still  living  when  this  action  was  brought.  A. 
gave  his  notes  for  the  purchase-money,  and  B.  disposed  of  them  before  maturity. 
A.,  in  some  way  not  explained,  got  possession  of  part  of  the  property,  and  paid 
some  of  bis  notes  and  interest  on  others  to  the  bolder  thereof.  After  paying  A. 
interest  on  installments  of  purchase-money  which  he  bad  paid,  B.  refused  to 
pay  further,  on  the  ground  the  land  bad  been  sold  on  judgments  against  A.  It 
was  in  evidence  that  tbe  part  of  the  purchase-money  not  paid  by  A.  before  the 
sheriff^s  sale  was  paid  out  of  tbe  proceeds  of  that  sale.  In  an  action  of  covenant 
by  A.  against  B.  for  the  payment  of  interest,  under  tbe  agreement,  the  court  held 
that  B.  was  not  liable  to  pay  A.  for  any  interest  accruing  after  tbe  sheriff's  sale, 
on  the  ground  that  tbe  purchaser  at  that  sale  acquired  all  A.'s  rights  under  his 
contract  with  B.,  and  that  to  hold  otherwise  would  be  to  allow  A.  an  annual  sum 
out  of  tbe  land  during  C.'s  life,  while  in  fact  he  bad  no  title  to  the  land.  The 
court  accordingly  ordered  a  compulsory  nonsuit.  Held  to  be  error.  It  was  a 
mistake  to  treat  tbe  interest  as  rent  or  money  issuing  out  of  tbe  land.  The  agree- 
ment between  A.  andB.  was  a  personal  contract  whicb  did  not  run  with  the  land, 
and  the  purchaser  at  tbe  sheriff's  sale  took  only  A.'s  interest  in  tbe  land.  Mason 
V.  Rogers,  Penn.,  626. 

3.  To  husband  and  wife  —  tenancy  by  entirety.]    Ujder  a  conveyance  to  husband 
and  wife  they  take  as  tenants  by  the  entirety  and  on  tbe  death  of  either  the  sur- 
vivor takes  the  whole  estate.     Zorntlein  v.  Bram,  N.  Y. ,  40. 
Vol.  II.  —  121 


Digitized  by 


Google 


962  Index. 

4.  Resanratioii  in  —  oonttmotion  of — lease.]  A  convejanoe  of  a  certain  farm  oon^ 
talned  the  following  reservation  :  "Excepting  and  reserving  thereout  ante  the 
said  grantor,  hie  heini  and  assigns,  all  and  all  mannerfof  metals  and  minerals, 
substances,  coals,  ores,  fossils  and  all  manner  of  compositions,  combinations  and 
compounds  of  anj  or  all  of  the  foregoing  substances,  and  also  all  valuable  earths, 
clays,  stones,  paints  and  substances  for  the  manufacture  of  paints  upon  or  under 
said  tract  of  land."  Held,  that  this  reservation  included  the  clay  on  said  farm 
suitable  for  making  bricks,  as  well  as  that  for  which  paint  could  be  manufac> 
tured,  and  that  a  lease,  by  the  grantor,  of  the  right  to  use  clay  from  the  farm,  for 
the  former  purpose,  was  valid.  Although,  technically,  the  reservation  might  be 
as  broad  as  the  grant,  the  conveyance  would  not  be  declared  void  because  such  a 
strict  construction  of  the  contract  would  clearly  defeat  the  intention  of  the  par- 
ties. The  proper  construction  of  such  a  contract  is  to  view  it  as  it  is  reasonable 
to  suppose  the  majority  of  mankind  would  understand  it.  Fo9Ur  v.  Bunk,  Penn., 
685. 

6.  Reservation  of  easement  —  Ufe  estate  —  inheritance.]  It  is  a  settled  rule  that  in 
a  deed  to  an  individual  the  word  *'  heirs  "  is  necessary  to  create  an  estate  of  in- 
heritance in  the  grantee  if  he  takee  to  his  own  use  and  not  in  trust.  A  reser- 
vation in  a  deed  by  a  grantor  reserving  an  easement  or  servitude  to  himself  to 
pass  and  repass  over  the  land  conveyed,  but  without  any  words  of  inheritance, 
creates  only  a  life  estate  in  the  easement.     Bean  v.  French,  Mass.,  734. 

6.  Uncertainty  in  description  —  recital]  A  deed  must  be  construed  ex  vise^ribus 
9uis,  Prior  to  October  29, 1831,  A.  and  his  wife  each  acquired  title  in  fee  to  a  sep- 
arate undivided  moiety  of  a  certain  farm.  On  that  day  they  united  in  a  deed 
conveying  an  undivided  moiety  of  said  farm  to  B.,  who  by  deed  of  even  date 
and  for  the  same  consideration,  conveyed  said  moiety  back  to  A.  After  holding 
.  possession  for  forty-five  years,  A.  devised  the  farm  to  C,  who  entered  into  a 
written  contract  to  convey  the  same  to  D.  In  an  action  of  covenant  by  C.  a^^ainst 
D.  for  the  purchase-money,  the  defense  was  that  neither  A.  nor  C.  was  ever 
seized  of  the  whole  farm,  and  therefore  C.  could  not  convey  it.'  It  was  admitted 
tiaat  if  the  deed  by  A.  and  wife  to  B.  conveyed  Mrs.  A'.s  moiety.  A.,  by  virtue  of 
B.'s  deed  to  him,  became  seized  of  the  entire  farm.  But  the  question  was,  what 
moiety  said  deed  conveyed.  The  recital  in  the  deed  traced  title  of  one  moiety  of 
the  farm  into  Mrs.  A.  and  of  the  other  moiety  into  a  stranger;  and  Mrs.  A. 
signed  the  receipt  for  the  purchase- money.  Held,  that  the  deed  by  A.  and  wife 
conveyed  the  latter's  undivided  moiety,  and  that  C.  was  entitled  to  recover.  A 
conveyance  of  A.'s  moiety  to  B.,  and  an  immediate  reconveyance  thereof  to  A. 
would  have  been  useless,  and  could  not  have  been  intended;  and  the  recital 
which  traced  to  Mrs.  A.'s  title  to  the  exact  interest  conveyed,  and  virtually  ig- 
nored A.'s  title,  indicated  \he  intention  of  the  vendors  to  convey  her  moiety. 
This  theory  was  further  strengthened  by  the  fact  that  Mrs.  A.  signed  the  receipt 
for  purchase-money.     Stiber  v.  Oles,  Penn.,  615. 

See  Bond,  739 ;  Covenant,  630;  Tax  Sale.  216 ;  Trust,  518. 

DEMURRER. 
See  Executor  and  Administrator,  851 ;  Pleading,  802. 

DEPOSIT. 
Demand  —  statute  of  limitations.]  Where  money  is  placed  on  deposit,  no  indebted- 
ness arises,  and  no  action  can  be  maintained  therefor,  until  after  a  demand.  In 
such  case  the  statute  of  limitations  does  not  begin  to  run  until  demand  is  made. 
Plaintiff  brought  an  action  on  the  following  instrument,  to  which  defendant  in- 
terposed the  statute  of  limitations: 

"  Philadelphia,  May  21,  1864. 
"  DueS.  K.  Ash  ton,  M.  D.,  trustee,  $4,000,  returnable  on  demand.     It  is  under- 
stood this  sum  is  especially  deposited  with  us,  and  is  distinct  from  the  other 
transactions  with  said  Ashton. 

•*J.  R.  &H.  B.  Fry." 
ffeld,  that  the  instrument  was  a  certificate  of  deposit,  and  that  the  statute  of 
limitations  did  not  begin  to  run  thereon   until  demand  was  made.     Smiiey  v. 
Fry,  N.  Y.,  668. 

DEPOSITION. 
See  Evidence,  368. 
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DEVISE. 
See  Will,  133. 
DIRECTORS. 
Bee  Corporation,  531. 
DIVORCE. 
8ee  Marriage,  32. 
DOWER. 
See  Will,  111. 
DURESS. 
Question  of  Cact  —  threat  to  imprison.]    Whether  an  agreement  is  executed  in  con- 
sequence of  duress  is  a  question  of  fact.     A  threat  to  sue  defendant  and  to  arrest 
and  imprison  him  is  not  such  duress  as  will  avoid  a  promise  induced  hy  such 
threat.     Where  the  facts  as  to  duress  depend  entirely  upon  the  evidence  of  the 
defendant,  the  trial  court  is  not  bound  to  believe  him.    DunJvam  v.  Orisioold, 
N.  Y.,  674. 

DYING  DECLARATIONS. 

See  Criminal  Law,  892. 

EASEMENT. 

1.  Abandonment  —  flowage — fences.]     While  a  mere  non-user  of  an  easement,  even 

for  more  than  twenty  years,  will  not  be  conclusive  evidence  of  abandonment, 
such  noD-user,  united  with  an  adverse  use  of  the  servient  estate,  inconsistent 
with  the  existance  of  the  easement,  will  extinguish  it.  The  owner  of  a  servient 
estate  subject  to  the  right  of  flowage  for  mill  purposes  may  maintain  the  ordi- 
nary farm  fences  upon  the  premises  at  such  times  as  the  owner  of  the  easement 
is  not  asserting  his  right  of  flowage.    Smith  v.  Langetoald,  Mass.,  718. 

2.  Alley-way  —  prescription.]    An  exclusive  continuous,  uninterrupted,  open  and 

notorious  user  under  claim  of  right  with  and  knowledge  and  acquiescence  of  the 
owners  of  the  servient  tenement  for  a  period  of  upward  of  twenty  vears,  raises 
a  presumption  of  a  grant  of  tbe  interest  so  exercised  and  enjoyed.  Plaintiffs 
and  defendants,  grantors,  being  owners  of  adjoining  lots,  opened  an  alley-way 
one-half  lying  on  each  side  of  their  dividing  line  and  mutually  continued  to  use 
the  same,  either  by  themselves  or  their  respective  grantees  uninterruptedly,  from 
1846  to  1880.  Held,  that  an  easement  by  prescription  was  thereby  created,  and 
plaintiff^  was  entitled  to  a  perpetual  injunction  restraining  defendant  from  inclos- 
ing so  much  of  the  alley  as  was  upon  defendant's  lands.  Nwhols  v.  Wentwortk, 
N.  Y.,  910. 

3.  Grant  of  mining  rights  —  whether  a  lease  or  conveyance  —  taxes.]    Where 

the  owner  of  a  tract  of  land  grants  the  right  to  take  all  tbe  coal  beneath  the  sur- 
face,  and  the  grantee  obligates  himself  to  mine  and  remove  all  said  coal,  and  to 
pay  a  certain  price  per  ton  each  month  for  all  coal  mined,  not  less  than  a  named 
quantity  to  be  mined  and  paid  for  every  year,  tbe  contract  to  be  binding  until 
all  the  coal  under  the  tract  is  mined,  and  the  rights,  covenants  and  obligations 
are  made  binding  on  the  parties,  their  executors,  administrators,  heirs  and 
Assigns  —  there  is  an  actual  sale  of  the  coal,  and  the  grantee  is  liable  for  the  tax 
thereon.  It  is  immaterial  tbat  tbe  parties  called  the  deed  a  lease,  and  themselves 
lessor  and  lessee,  and  contracted  that  in  case  of  non-payment  of  the  "royalty  " 
the  grantor  should  have  the  right  of  distress,  or  at  his  option  the  right  to  forfeit 
the  grant.  Such  a  deed  is  not  a  lease  at  will,  nor  for  a  term  of  years,  nor  for 
life.  The  acts  of  April  27, 1865  — P.  L.  369  — and  April  3, 1868— P.  L.  369  — 
relative  to  the  mortgaging  of  leaseholds,  apply  to  leases  for  a  term  of  years,  but 
not  to  such  an  instrument  as  above  set  out.  Deldware,  Lackawanna  and  Wee- 
tern  Railroad  Co,  v.  Sandereon,  Penn.,  249. 

4.  Qrant  of  water  privilege  —  covenants  running  with  land  —  rent.  ]   A . ,  tbe  owner 

of  land  on  which  there  was  a  spring,  granted  to  a  railroad  company  the  per- 
petual right  to  take  water  therefrom  by  laying  a  pipe  to  the  spring,  over  his 
own  land  and  over  that  of  B.,  an  adjoining  owner.  He  afterward  granted  B., 
his  heirs  and  assigns,  the  perpetual  right  to  use  water  from  said  spring  by  at- 
taching a  pipe,  on  his  (B.'s)  land,  to  the  railroad  company's  pipe.  For  this  priv- 
ilege A.  reserved  to  "himself,  his  heirs,  executors,  administrators  and  assigns,'* 
a  specified  sum  per  annum.    A.  died  intestate  and  seized  of  said  land  and  spring. 
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C.  afterward  purchased  the  Baine,  and  it  was  conveyed  to  him  by  an  ordinary 
fee>aimple  deed,  containing  no  special  mention  of  the  water  privileges.  C,  in 
turn,  conveyed  to  D.  by  a  similar  de*?d.  Ileld^  that  D.  *ook  the  land  with  the 
appurtenances,  including  the  annual  payment  due  from  B.  The  agreement  to 
supply  B.  with  water  was  a  covenant  running  with  the  land;  and  the  latter  was 
I  servient  to  B.'s  right.  The  annual  compensation  was.  therefore,  a  rent  dae  to 
the  owner  of  the  land,  and  was  not  a  personal  right  belonging  to  the  estate  of  A. 
Manderhn^h  v.  Bethany  Orphans'  Ilom^,  Penn.,  476. 
6.  Water  right  —  adverse  use.]  In  1842  riparian  owners  erected  a  dam  across  a 
creek  and  cut  a  Hluice  therefrom  for  purposes  of  irrigation,  and  commenced  and 
continued  openly  diverting  the  waters  from  the  natural  channel  of  the  stream 
by  means  of  the  sluice  ;  in  the  summer  of  1862,  the  supply  of  water  in  the  creek 
being  lessened,  the  effect  of  drawing  away  the  water  at  the  dam  became  per- 
ceptible on  the  lower  stream,  and  each  succeeding  summer  it  became  more  so, 
eventually  it  materially  interfered  with  the  operating  of  mills  along  the  lower 
stream  which  depended  upon  the  flow  of  water  for  a  motor;  in  1881  an  injunc- 
tion was  prayed  for  by  the  mill-owners  to  restrain  the  upper  riparian  owners 
from  so  using  the  waters  of  the  creek.  Held,  that  as  the  upper  riparian  owners 
had  openly  and  notoriously  exercit^ed  the  right  of  irrigation  by  means  of  the 
dam  and  sluice  for  forty  years  without  making  changes  in  either  dam  or  sluice, 
and  without  applying  the  water  to  a  different  use,  and  that  as  the  complaining 
mill-owners  below  could  foresee  and  anticipate  the  ultimate  effect  of  the  diver- 
sion of  the  water  as  well  as  tlu*  riparian  owners  causing  it,  the  law  presumed  at 
the  expiration  of  twenty -one  years  a  grant  of  the  easement  to  the  upper  riparian 
owners,  equal  to  a  right  by  prescription.  When  one  uses  an  easement  as  he  sees 
proper  without  asking  permission,  or  without  objection,  the  use  is  adverse. 
Mcsifiuf/cr  V.  UhUr,  Penn.,  601. 

EJECTMENT. 

1.  Two   Judgments  —  conclusive   between    parties    and    privies  —  privity  d 

estate.]  In  actions  of  ejectment  two  verdicts  and  judgments  thereon  upon  the 
same  title  are  conclusive  of  that  title  l>etween  the  parties  and  their  privies, 
assignees  and  vendees.  The  bar  of  two  such  judgments  is  a  statutory  estoppel 
between  privies  as  well  as  parties.     Sirayer  v.  Johruson,  Penn.,  410. 

2.  Title    under    statute  of   limitations.]      In  an   action  of   ejectment,  in  which 

both  parties  claimed  from  the  same  grantor,  through  deeds  of  different  dates, 
a  surveyor  testified  that  he  had  made  a  survey  from  data  which  was  undisputed, 
and  that  the  plaintiff's  deed,  which  was  subsequent  in  date  to  the  defendants', 
included  the  land  in  question  and  the  defendants'  did  not.  There  was  no  con* 
trary  evidence  except  that  certain  fences  were  found  on  the  ground  which  cor- 
respond in  part,  but  not  entirely  with  the  calls  in  one  of  the  deeds.  But  it  was 
admitted  that  the  fences  existed  long  before  the  deeds  were  made.  Hdd,  that 
there  was  no  error  in  directing  a  verdict  for  the  plaintiff  on  this  evidence. 
Where  a  defendant,  in  an  action  of  ejectment,  claims  title  under  the  statute  of 
limitations,  the  burden  is  on  him  to  show  actual,  continued,  visible  and  hostile 
possession  for  twenty -one  years.  The  possession  of  the  tenant  is  a  landlords' 
possession,  and  it  is  not  necessary  to  establish  any  privity  between  tenants,  if 
privity  exists  between  them  and  the  successive  landlords.  When  actual  posses- 
sion is  proved  by  parol  evidence  the  question  whether  it  is  adverse  and  continu- 
ous is  generally  for  the  jury.  Continuity  of  possession  is  not  broken  by  acci- 
dental vacancy,  such  as  is  incident  to  change  of  tenants;  but  if  there  be  aban- 
donment for  any  time,  or  possession  by  one  disconnected  with  the  previous 
holder,  the  continuity  is  broken.  The  defendants*  evidence  of  title  under  the 
statute,  in  this  case,  should  have  been  submitted  to  the  jury.  Thompson  y^ 
Kauffdt,  Penn.   890. 

See  Contract,  280 ;  Plkadings,  667. 

ELECTION. 
See  Contract,  929 ;  Supervisors,  481. 

EMANCIPATION. 
See  Parent  and  Child,  698. 
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EMINENT  DOMAIN. 

1.  Constitutional  law  —  title  to  an  act  of  the  legislature — corporate  liability — 

guarantee  to  property -owners  —  commissioners  to  assess  damages  —  action  by 
a  majority  —  notice  —department  of  public  parks  — jurisdiction  —  municipal 
consent  —  maintaining  public  parks  outside  of  corporate  limits.]  The  usual 
test  as  to  whether  a  bill  is  ia  couHict  witli  tlie  provision  of  the  Constitution  re- 
quiring that  a  private  or  local  bill  shall  embrace  but  one  subject,  which  shall  he 
expressed  in  the  title,  ia  Ihe  inquiry  whether  the  title  was  so  framed  as  to  be 
deceptive  or  misleading,  and  consummated  the  evil  at  which  the  constitutional 
proliibition  was  aimed.  Where  do  such  evil  lurks  in  the  title  and  the  provisions 
criticised  may  be  easily  and  reasonably  grouped  within  the  scope  and  range  of 
the  general  subject  expressed,  it  cannot  be  held  to  be  in  conflict  with  such  pro- 
vision. The  corporate  liability  of  a  municipality  is  a  sufficient  guarantee  to 
private  parties,  that  due  compensation  will  be  made  for  their  property  taken  for 
public  purposes.  An  act  of  the  legislature  authorizing  private  property  to  be 
taken  for  public  use  provided  for  the  appointment  of  three  commissioners  to  esti- 
mate and  appraise  the  damages,  and  provided  further  that  the  action  and  agree- 
ments of  two  of  the  commissioners  should  be  as  valid  and  effectual  as  if  they  had 
all  concurred.  Heldy  that  the  act  was  not  in  conflict  with  the  constitutional  pro- 
vision that  in  such  cases  the  damages  shall  be  fixed  by  a  commission  of  not  less 
than  three  ])ersons,  it  appearing  from  the  connection  that  it  was  not  intended  to 
give  to  two  members  the  right  to  exclude  the  voice  or  vote  of  the  third.  The 
legislature  has  power  to  prescribe  the  kind  of  notice  to  be  given  to  property- 
owners  whose  property  is  taken  for  public  purposes,  and  a  notice  by  publication 
will  be  deemed  sufficient.  There  is  no  constitutional  objection  to  a  provision  that 
such  notices  shall  be  published  in  the  newspapers  of  a  city  in  an  adjoining  county 
instead  of  in  papers  published  in  the  county  where  the  property  to  be  taken  is 
located.  JThe  act  in  question  extends  the  jurisdiction  of  the  department  of  public 
parks  of  New  York  city  over  the  new  territory  proposed  to  bi  taken  in  West- 
chester county,  and  by  the  terms  of  the  charter  of  New  York  city  the  department 
of  public  parka  have  power  to  appoint  policemen  for  all  the  city  parks.  Held,  that 
the  act  was  not  in  conflict  with  the  provision  of  the  Constitution  which  preserves 
to  counties,  cities,  towns  and  villages  the  right  to  elect  or  appoint  their  own 
local  officers  ;  that,  even  if  there  is  no  power  to  grant  them  authority  within  the 
limits  of  Westchester  county,  that  that  provision  might  give  way  to  the  right  and 
duty  of  the  authorities  of  that  county  to  preserve  the  peace  within  its  limits, 
without  any  harm  to  the  general  scope  of  the  act.  When  a  city,  by  the  action  of 
its  representatives  and  officers,  has  assented  to  the  acquirement  of  additional  land 
for  park  purposes,  and. come  into  court  and  asked  for  the  appointment  of  com- 
missioners to  proceed  and  perfect  title  thereto,  it  cannot  be  said  that  the  muni- 
cipality is  being  compelled  to  incur  the  expense  of  the  undertaking  against  its 
will.  A  city  may  acquire  and  maintain  property  outside  of  its  corporate  limits, 
when  it  plainly  appears  that  the  purpose  for  which  it  is  acquired  is  primarily 
the  benefit,  use  and  convenience  of  the  city,  and  the  thing  to  be  done  is  within 
the  ordinary  range  of  municipal  action.  Matter  of  The  Mayor,  etc.,  to  acquire 
Public  Parks,  etc.,  N.  Y.,  173. 

2.  Liind  taken  for  construction  of  a  railroad  —  defining  boundaries.]     A  railroad 

company  was  chartered  to  construct  a  road  that  should  not  "  exceed  four  rods  in 
width."  In  1835  the  cofnpany  purchased  land  from  A.  for  the  purpose,  the  deed 
from  A.  describing  the  property  conveyed  as  being  the  land  on  which  the  rail- 
road was  located,  and  about  being  constructed,  on  and  through  the  land  of  A. 
The  deed  also  contained  a  clause  that  A.  was  to  keep  up  at  his  own  charge,  a 
fence  between  his  residue  adjoining  land  and  the  railroad.  In  1880  the  company, 
for  the  purpo.se  of  laying  an  adjoining  track,  entered  upon  land  claimed  and 
occupied  by  B.  who  was  then  proprietor  of  the  (residue)  tract,  formerly  owned 
by  A.  In  a  proceeding  against  the  company  to  assess  damages,  it  was  proven 
that  the  fence  mentioned  had  been  erected  by  A.  and  that  it  was  kept  up  until 
1880,  when  the  company  entered  beyond  it  to  construct  the  new  track.  Held, 
that  if  the  damages  were  for  the  original  taking,  and  the  company  had  entered 
upon  and  constructed  their  road  over  the  plaintifTs  land,  doing  nothing  to  indi- 
cate an  appropriation  less  than  four  rods  in  width,  it  would  be  presumed,  of 
course,  in  the  first  instance,  that  the  taking  was  to  the  full  extent  allowed  by 
law,  because  until  the  company  by  some  decisive  act  had  chosen,  to  take  less,  it 
wovld  be  entitled  to  the  full  width;  after  the  purchase  of  the  right  of  way,  how- 
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ever,  in  a  contest  involving  its  lines,  the  company  mast  establish  the  extent  of 
its  ownership  in  the  same  manner  and  according  to  the  same  measure  of  proof 
as  others.  Held,  also,  that  as  the  deed  from  A.,  in  1835.  did  not  define  by  metes 
and  bounds  the  land  intended  to  be  conveyed,  it  was  competent  for  the  parties 
to  designate  the  limits  at  the  time  or  afterward,  and  that  if  the  fence  referred  to 
was  then  or  soon  afterward  set  up  by  A.,  and  maintained  by  him  and  his  assigns 
for  more  than  forty  years,  with  the  acquiescence  of  the  company,  it  would  be 
presumed  to  have  been  built  pursuant  to  the  covenant  of  the  deed  and  would  be 
the  line  of  the  conveyance.  PhUadelphia  and  Beading  Railroad  Co.  v.  OUrt^ 
Penn.,  876. 
3.  Railroad  changing  grade  of  street-^i^imction  by  city.]  A  grant  under  which  it 
is  claimed  that  authority  is  given  to  destroy  a  public  right  should  be  strictly 
construed.  A  railroad  corporation  havinj^  authority,  when  public  necessity  re- 
quires, to  chanj^e  the  grade  of  tlie  streets  crossing  its  tracks,  will  not  be  per- 
mitted to  exercise  its  power  in  that  respect  except  upon  the  same  terms  that  the 
municipality  within  which  the  streets  are  located  may  exercise  like  power,  that 
is  on  the  payment  of  damages  to  those  injured  by  the  change.  The  board  of 
public  works  of  Jersey  City  can  exercise  the  power  conferred  upon  it  by  the 
legislature  only  when  regularly  convened  and  acting  as  a  body.  A  municipality 
having  the  control  and  supervision  of  the  public  highways  within  its  territorial 
limits  may  maintain  a  suit  in  equity  to  prevent  any  alteration  of  the  streets  or 
injury  to  them  which  will  deprive  the  public  of  their  use.  Mayor ^  etc.,  of  Jer%e$ 
(My  V.  Ceniral  R.  Co.  of  New  York,  N.  J.,  814. 

ENTRY. 
See  Statute  of  Frauds,  827. 

EQUITY. 

See  Tenants  in  Common,  751. 

EQUITY  OF  REDEMPTION. 

>Se«  Foreclosure,  94. 

ESTOPPEL. 

1.  By  conduct.]     It  is  an  essential  element  of  an  estop]>el  by  conduct,  that  the 

party  insisting  upon  it  prove  alHrmatively  that  he  was  induced  by  the  other 
party's  conduct  to  act  in  reliance  upon  the  fact  that  the  truth  was  otherwise 
than  now  claimed,  and  that  to  allow  it  to  be  asserted  would  operate  a  substan- 
tial injury  or  fraud  upon  him.  Plaintiff,  in  his  absence,  allowed  his  son  to  con- 
trol his  farm  and  trade  the  stock  thereon  ;  the  son  traded  frequently  and  in  his 
own  name  ;  the  property  in  contention  was  received  by  the  son  in  such  trades  or 
exchanges,  and,  as  between  him  and  his  father,  was  the  father's  ;  no  fraud  was 
intended  ;  tlie  attaching  creditor  knew  that  the  son  was  thus  trading  and  the 
referee  found  that  the  father  must  have  known  it ;  but  failed  to  find  that  the 
creditor  relied  at  all  upon  the  son^s  ownership  of  the  property  as  an  inducement 
to  give  him  credit,  or  that  the  son  had  it  in  his  possession  when  he  traded  with 
the  creditor.  In  an  action  by  the  father  against  the  officer  who  sold  the  property 
on  an  execution  in  favor  of  the  son's  creditor,  held,  that  there  was  no  eatoppel. 
Earl  v.  Stevens,  Vt.,  226. 

2.  Estoppel  —  fraud.]    A  party  seeking  to  reach  money  in  the  hands  of  a  garnishee, 

which  he  attempts  to  prove  is  due  from  his  judgment  debtor  on  a  contract  for  the 
sale  of  land,  is  afterward  estopped  from  denying  the  validity  of  the  contract. 
Siiyers  v.  Kent,  Penn.,  497. 

3.  Former  Judgment  —  mistake  in  deed.]    A  former  decree  or  judgment  is  a  bar 

only  as  to  matters  in  issue,  which  were  determined  therein.  Plaintiffs  conveyed 
certain  premises  to  defendant,  and  included  therein  a  strip  of  land  owned  hyE., 
who  thereafter  brought  suit  to  which  plaintiffs  were  parties,  to  enjoin  plaintiffs' 
grantee  from  interfering  with  said  land  and  prevailed.  A  bill  to  correct  the 
deed  having  been  brought,  held,  that  the  question  whether  the  description  in 
defendant's  deed  was  made  through  mistake  was  not  litigated  in  K.'s  suit,  and 
notwithstanding  tliat  it  was  found  therein  that  there  was  no  mistake  in  the 
deed,  the  decree  therein  was  no  bar  to  a  suit  to  reform  the  deed.  TarheU  v. 
TarheU,  Vt.,  2;^. 

4.  Judgment  of  foreclosure  —  guarantor  of  mortgage.]     A  judgment  of  foreclosure 

against  a  mortgagor  is  not  an  estoppel  as  against  the  guarantors  of  the  mort- 
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gage,  and  tbey  are  not  concluded  b^  any  thing  adjudicated  in  the  action.     Kane 
V.  Corte^y,  N.  Y.,  381. 
6.  Must  be  pleaded.]    To  make  a  judgment  effectual  as  an  estoppel,  it  must  be 
pleaded.     Hebrew  Free  ScTiool  Association  v.  Mayor  of  Neio  York,  N.  Y. ,  47. 
;S^  Garnishment,  497;  Insurance,  335;  Verdict,  161;  Will,  111. 

EVIDENCE. 

1.  Oroas-ezamination  —  deceased  party  —  Code,  §  829.J     A  party  cannot  contra- 

dict evidence  given  by  his  adversary's  witness  as  to  a  transaction  with  a  dece^ed 
person  which  he  drew  out  on  cross-examination,' and  where  it  appears  that  such 
cross-examination  was  not  required  in  order  to  explain  the  witness'  direct  evi- 
dence. Evidence  drawn  out  on  cross-examination,  under  such  circumstances, 
will  not  open  the  door  to  the  introduction  of  evidence  of  conversations  had  with 
a  deceased  person.     Coming  x.  TFaZXi^r,  N.  Y.,  824. 

2.  Husband    as    administrator  —  witness  —  interest  —  disqualification  —  R.   L. , 

p§  1001-3  —  witness  act.]  A  husband,  who  is  administrator  of  the  estate  of 
his  wife's  father,  she  being  sole  heir,  is  a  competent  witness  in  an  action,  prose- 
cuted by  him  as  administrator,  to  recover  for  damages  occasioned  by  the  defend- 
ant's raising  his  diim,  and  thereby  causing  the  water  to  set  back  on  the  intes- 
tate's land,  and  this  on  the  ground  that  the  wife  was  not  an  actual  party  to  the 
suit,  and  the  statute  —  R.  L.,  §  1001  —  had  removed  the  disqualifying  element  of 
interest.  But  if  the  husband  were  disqualified  because  of  his  wife's  interest, 
her  release,  executed  to  a  third  party  in  trust  for  her  husband,  with  an  indemnity 
to  her  against  costs,  would  not  remove  his  incompetency.  In  such  a  case  the  de- 
fendant is  not  a  competent  witness  under  the  statute  —  R.  L.,  §  1003  —  to  prove 
facts  that  bear  directly  upon  the  main  issue;  or  facts  collateral  to  the  issue,  if 
immaterial;  or  a  contract,  evidenced  by  deed,  though  made  with  a  party  now 
living.     WiUy  v.  Hunter,  Vt.,  228. 

3.  Parol,  to  show  time  of  payment  extended.]     Parol  evidence  of  an  agreement  to 

extend  the  time  of  payment  of  a  mortgage  may  be  given  without  violating  the 
rule  prohibiting  parol  evidence  to  explain,  vary  or  contradict  written  instruments, 
it  appearing  that  it  was  an  independent  agreement  and  did  not  tend  to  contra- 
dict the  mortgage.     Kane  v.  Cortesy,  N.  Y.,  331.   • 

4.  Deposition.]     A  deposition  is  admissible  though  the  certificate  thereto  was  writ- 

ten by  the  attorney  of  the  party  offering  it.     Partch  v.  Spooner,  Vt.,  368. 
6.  Paying  disputed  d^im  —  admission  of  liability.]     A  request,  made  by  the  payer 
of  a  disputed  claim,  that  the  payee  will  not  disclose  the  settlement  is  not  com- 
petent evidence  of  the  payer's  admission  of  liability.     Oault  v.  Concord  Rail- 
road, N.  H.,  755. 

6.  Bridge  obstructing  river  —  opinion  of  expert.]     The  effect  of  a  bridge  as  an 

obstruction  of  a  river  may  be  a  subject  for  the  testimony  of  experts;  and  their 
opinions  are  not  excluded  by  the  question  being  the  issue  to  be  decided.     lb. 

7.  To  establish  notice  to  pledgee  that  one  is  entitled  to  the  protection  of  collateral 

security.]  A.  deposited  with  a  bank  collateral  security  for  a  note  discounted  for 
him  by  the  bank.  B.  subsequently  indorseda  note  for  A.  which  was  discounted 
by  the  same  bank.     Later  B.  paid  a  portion  of  the  note  he  had  indorsed  and 

gave  a  judgment  to  the  bank  for  the  balance.  Held,  that  where  a  part  of  the 
efense  to  a  scire  facias  to  revive  such  judgment  rested  upon  the  question  of 
notice  to  the  bank,  that  defendant  was  entitled  to  the  protection  of  the  collateral 
security  held  by  it,  the  evidence  to  establish  it  should  be  clear  and  plain  to  sus- 
tain a  verdict  against  the  judgment.  First  NaXional  Bank  of  Mahanoy  City  v. 
Gorman,  Penn.,  887. 

8.  Proof  of  law  of  another  State — ^lawyer  may  testify.]    Tlie  testimony  of  a  law- 

yer of  another  State  is  admissible  to  prove  the  laws  of  that  State.  Matter  of 
Valentine,  Me.,  33. 

9.  lyectment.]     In  ejectment  defendant's  evidence  of  title  should  be  submitted  to 

the  jury.  Thompson  v.  Kauffelt,  Penn.,  390. 
See  Account  Stated,  674;  Appe.^^l,  382;  Assault  and  Battery,  339;  Assumpsit, 
638;  Boundary  513;  Contract.  913;  Criminal  Law.  892,  923;  Execution,  488; 
Insurance,  620;  Malicious  Prosecution,  8'65 ;  Mortgage,  407;  Master  and 
Servant,  296,  687,  723  ;  Negotiable  Instrument,  716,  729 ;  Tenants  in  Com- 
mon, 624;  Trial,  342;  Will,  282,  585;  Witness,  350. 

EXCISE. 
1.  DiBcretion  of  the  court  in  the  grantmg  of  liquor  licenses.]  In  the  matter  of  appli- 
cation to  the  court  for  the  granting  of  licenses  to  sell  liquor,  much  must  be  left 
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|o  the  discretion  of  the  court,  and  where  that  discretion  is  reasonably  and  prop- 
erly exercised,  the  supreme  court  will  not  interfere.  In  re  Petition  of  Patrik 
Coiiiray,  Penn.,  501. 
2.  lacense  —  sale  of  liquor  on  Sunday  —  "guest."]  The  word  **  guest."  as  used  in 
Pub.  Slat.,  chap.  100,  t^  1),  cl.  2.  which  provides  that  licensed  innholders  may 
supply  liquor  on  Sunday  to  guests,  is  limited  to  persons  who  resort  to  the  boose 
for  food  and  lodging,  and  clearly  excludes  those  who  resort  there  for  the  pur- 
pose of  procuring  and  drinking  intoxicating  liquors.  CommonvxcUth  v.  Hagan, 
Mass.,  73H. 

*      EXECUTION. 

1.  Levy  —  distribution  —  appeal  —  exceptions  —  labor  claimants.]      Separate  and 

iudejieudent  claimants  to  a  fund  realized  by  the  sheriff  on  the  sale  of  property 
under  execution,  have  no  right  to  appeal  jointly  from  the  decree  of  distribution. 
In  such  a  case  the  appellees  may  require  the  parties  to  elect  which  of  the  two 
will  sulTer  a  iion  proit.  Failure  to  file  exceptions,  either  before  the  auditor  or  io 
the  c/)urt  below,  is  a  ground  for  dismissal  of  the  appeal.  A  notice  served  on  the 
sheriff  by  a  labor  claimant  under  the  statute,  which  fails  to  set  forth  that  the 
property  alleged  to  be  subject  to  ilie  preferred  lien  is  embraced  In  the  aherifi's 
levy,  is  fatally  defective.     Apptal  of  AiJamaon,  Penn.,  491. 

2.  married  woman.]     A  levy  is  not  invalid  which  embraces  land  not  belongring 

to  the  debtor.  Real  estate  derived  by  a  married  woman  from  her  husband  dar- 
ing coverture  may  be  taken  by  a  levy  upon  execution  in  satisfaction  of  her  debts. 
The  proliibition  of  her  conveying  such  real  estate  without  the  joinder  of  her 
husband,  provided  by  Uev.  Stat.  1871,  chap.  61,  §  1,  related  only  to  her  voluntary 
conveyance.      Virgie  v.  Stdson,  Me.,  703. 

3.  Return  —  notice  of  landlord's  lien  for  rent — evidence.]     A  notice  attached  to 

the  sheriflT's  return  of  a  writ  of  jitri  facias,  to  the  effect  that  the  landlord  has  a 
claim  for  rent  on  the  property  levied  upon,  is  jyrima  faHe  evidence  that  such 
notice  was  properly  served,  and  in  the  absence  of  other  evidence  will  fix  the 
sheriff's  liability  to  pay  the  rent  out  of  the  proceeds  of  the  property.  Such  a 
notice  is  sutlicient  if  given  any  time  before  the  return  of  the  writ  and  the  pay- 
ment of  the  money  to  the  execution  creditor.  Borlin  v.  CommomosaUhy  Penn., 
488. 

4.  What  return  should  show.  ]     Tiie  return  of  a  constable  on  an  execution  issued 

out  of  the  court  for  the  trial  of  small  causes  "  no  property  found  whereon  to 
levy,"  does  not  meet  the  requirement  of  the  statute  to  make  docketing  proceed- 
ings valid.  The  return  should  be  to  the  effect  that  **  he  could  not  find  property 
on  which  to  levy/'  etc.  Some  effort  to  find  personal  property  of  defendant  by 
the  constable  should  appear  by  the  return.  Mattheics  v.  Miller,  N.  J.,  809. 
See  Attacitment,  732. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Bill  in  equity  to  account  —  action  on  bond  —  demurrer.]     A  ter  a  bill  in  equity 

has  beeu  filed  against  an  administrator,  praying  that  he  account  for  all  moneys 
and  other  property  received  by  him  as  such  administrator,  an  action  at  law  upon 
his  bond  will  not  lie  until  the  equity  case  is  finally  decided  and  he  fails  to  pay 
over  the  money  as  the  equity  court  shall  decide.  Plaintiff  and  her  husband  had 
filed  a  bill  in  equity,  in  June,  1880.  The  declaration  in  this  suit  was  filed  in 
August,  1S84.  The  court  sustained  a  general  demurrer  thereto.  Held,  that 
under  the  first  and  second  breaches,  a  recovery  for  nominal  damages  could  not 
be  had.  for  the  reason  that  in  neither  of  them  was  there  any  averment  that  there 
had  been  a  default  by  the  administrator  In  not  settling  his  accounts  in  the  or- 
phans' court  according  to  the  strict  requirements  of  the  testamentary  law  before 
the  bill  in  equitv  was  filed,  and  that  the  judgment  on  the  demurrer  should  be 
affirmed.     Love  v.  Dillri/,  Md..  851. 

2.  Decree  tmder  Gen.  Law.<9,  chap.  199,  ^  ^bf  does  not  discharge  —  claim  against 

estate.]  A  decree  of  the  judge  of  probate  under  section  25,  chapter  199,  Gen. 
Laws,  does  not  necessarily  discharge  the  administrator  and  close  the  settlement 
of  the  estate,  and  an  appellant  from  the  disallowance  of  his  claim  by  the  com- 
mission of  insolvency  is  not  thereby  barred  from  prosecuting  his  appeal  to  final 
judgment,  and  if  his  claim  is  established,  placing  it  on  the  list  with  the  other 
creditors.     C lough  v.  Clark,  N.  H.,  141. 

3.  First  account  —  effect  of  confirmation.]   At  the  distribution  under  the  execntor's 

first  account,  which  was  confirmed  by  the  court,  the  widow  made  no  claim  to  the 
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balance  of  accamalated  income  then  appearing,  and  it  was  all  awarded  to  the 
heirs  and  next  of  kin.  The  executor's  second  account  showed  less  surplus 
income  than  the  first.  Held,  that  the  widow  was  entitled  to  the  entire  balance. 
While  the  confirmation  of  the  first  account  was  conclusive  as  to  all  therein  con- 
tained, yet  the  widow's  claim  was  not  embraced  in  it,  and  the  decree  did  not 
affect  her  right  to  one-half  of  this  surplus  income  of  testator's  estate  which 
should 'accrue  from  his  death  until  the  death  or  marriage  of  the  widow,  Onm'» 
Appeal,  Penn.,  400. 

See  EviDKNCE,  228  ;  Surrogate's  Coukt,  644 ;  Will,  282. 

FENCES. 
See  Easement,  718. 
FERRY. 
Exclusive  rights  —  ferry  one  way  —  city  of  Hudson  and  village  of  Athens.} 
A  legislative  grant  of  the  right  to  establish  and  operate  a  ferry  across  any  water 
does  not  confer  an  exclusive  right,  so  as  to  preclude  a  I'rke  grant  to  other  parties 
to  operate  a  ferry  at  or  near  the  same  place.     Under  the  several  acts  incorporate 
ing  and  conferring  power  upon  the  commou  council  of  the  city  of  Hudson  to 
establish  and  regulate  ferries  from  said  city  to  the  western  shore  of  the  river 
(Athens),  it  is  clear  that  the  legislature  intended  to  place  the  ferries  on  the  one 
side  of  the  river  under  the  exclusive  control  of  the  city  (Hudson),  and  on  the 
other  side  under  the  exclusive  control  of  the  village  (Athens).     The  statutes  are 
in  pari  materia  and  must  all  be  considered  in  arriving  at  the  legislative  inten- 
tion.   Power  V.  Village  of  Alliens ,  N.  Y.,  184. 

FIXTURE. 
Building  erected  by  tenant  —  right  of  removal.]     A  building  erected  by  a  tenant 
on  the  demised  premises  pursuant  to  a  covenant  in  his  lease,  and  which  his  lease 
gives  him  no  right  to  remove,  is  not  severable  or  removable  as  a  trade  fixture. 
Deane  v.  Hutchinson,  N.  J.,  542. 

See  Manufacturing  Corporation,  312. 

FORECLOSURE. 

1.  Judgment  —  equity  of  redemption  —  entry.]     A  conditional  judgment  on  which 

has  been  obtained  a  writ  of  possession  against  the  mortgagor  in  possession,  who 
had  conveyed  his  equity  before  the  commencement  of  the  action,  is  not  evidence 
against  a  prior  purcnaserof  the  equity  of  redemption  in  a  suit  by  him  to  redeem^ 
unless  as  showing  the  fact  of  possession  taken.  A  judgment  of  foreclosure  as 
to  one  of  two  distinct  parcels  of  land  covered  by  the  same  mortgage  cannot  be 
pleaded  as  an  estoppel  against  the  holder  of  the  equity  of  redemption  in  a  sub- 
sequent action  to  foreclose  the  other  parcel,  when  title  te  the  second  piece  was 
taken  under  different  circumstances.  When  a  debt  is  secured  by  a  mortgage  on 
two  tracts  of  land,  and  the  mortgagee  enters  upon  one  for  condition  broken,  and 
proceeds  to  foreclose,  he  is  deemed  to  have  taken  it  in  payment;  and  if  the 
value  of  the  land  equals  or  exceeds  the  debt,  the  debt  is  extinguished,  and  the 
other  tract  is  relieved  of  the  incumbrance.  If  it  fails  to  liquidate  the  debt  en- 
tirely, it  inures  by  way  of  payment,  pro  tanto,  and  the  other  tract  is  to  that 
extent  relieved.     Booley  v.  Potter,  Mass.,  94. 

2.  Iieasehold  estate  —  distribution  of  surplus  moneys.]    The  value  of  a  leasehold 

estate  is  what  it  is  worth  over  and  above  the  rents  reserved;  and  in  the  absence 
of  any  evidence  of  such  value  no  foundation  exists  for  an  award  to  the  lessee 
out  of  the  surplus  moneys  coming  to  the  lessor  as  owner  of  the  equity  of  re- 
demption. In  the  absence  of  proof  to  the  contrary,  the  rents  reserved  must  be 
presumed  to  be  the  fair  annual  value  of  the  use  of  the  land,  and  that  the  fee  is 
worth  more  than  the  incumbrances,  as  shown  by  a  foreclosure  sale,  does  not  de- 
stroy that  presumption.  Larkin  v.  Misland,  N.  Y.,  649. 
See  Chattel  Mortgage,  372;  Estoppel,  331;  Former  Adjudication,  677;  Manu- 
facturing Corporations,  317;  Mortgage,  26. 

FOREIGN  LAW. 

See  Evidence,  38. 

FORFEITURE. 

Equity  will  not  enforce.]    A  forfeiture  for  breach  of  a  condition  subsequent  cannot 

be  enforced  in  equity.     Birmingham  v.  Lesan,  Me. ,  133. 
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FORMER  ADJUDICATION. 
Forecloflore  diioontinaed  —  action  of  bond  —  defense  of  fdlore  of  coniideration.] 

If  a  suit  be  diBContinaed  at  any  stage  of  the  proceedings  in  the  action  the  adju- 
dication therein  concludes  no  one,  and  is  not  an  estoppel  in  any  sense.  The  de- 
fendant W.  took  a  deed,  incumbered  by  a  mortgage,  which  he  assumed  and 
agreed  to  paj.  In  an  action  to  foreclose  said  mortgage  he  appeared  therein, 
answered  and  defended  the  same  on  the  merits.  The  plaintiff  recovered  the 
usual  foreclosure  judgment,  by  which  it  was  also  adjudged  that  the  mortgagor 
and  W.  were  beth  liable  for  any  deficiency  which  should  remain  after  appljing 
the  proceeds  of  the  real  estate  upon  the  mortgage.  A  prior  mortgage  had  beeo 
foreclosed,  which  cut  off  plaintiff's  mortgage.  Plaintiff,  before  proceeding  to 
sell  under  his  judgment,  moved  for  leave  to  discontinue  his  foreclosure  action 
and  to  allow  him  to  bring  suit  on  the  bond,  which  motion  was  granted,  and  this 
action  commenced.  Plaintiff  alleged  in  his  complaint  in  the  action  all  the  pro- 
ceedings  had  in  the  former  action,  and  claimed  that  the  liability  of  W.  to  pay 
the  bond  and  mortgage  had  been  already  adjudged  therein.  W.  denied  tnat 
there  was  any  adjudication  binding  upon  him,  and  alleged  in  his  answer  and  of- 
fered to  prove  certain  facts  tending  to  show  a  total  faUnre  of  consideration  for 
hia  agreement  to  assume  the  mortgage  iu  question .  The  trial  court  ruled  as  a 
matter  of  law,  that  W.  was  estopped  by  the  former  adjudication,  and  the  evi- 
dence was  excluded.  Held  error;  that  if  the  facts  alleged  in  his  answer  were 
true,  he  was  entitled  to  prove  them,  and  that  after  the  ruling  was  made,  he  was 
under  no  obligation  to  offer  any  evidence.     Lo^  v.  Willii,  N.  Y.,  677. 

FRAUD. 
1  Preaomption.l     No  presumption  of  fraud  arises  from  the  payment  of  installments 
on  the  purchase-price  of  land  before  they  are  due.     Sayert  v.  Kent,  Penn.,  497. 
2.  Onus  on  parties  to  deed.]     Fraud,  like  any  other  fact,  may  be  proved  by  circam- 
stances,  and  when  the  circumstances  are  of  such  a  character  as  to  ItauA  to  the 
inference  that  there  has  been  a  fraudulent  intent  the  onus  of  disproving  fraud 
rests  on  the  parties  to  the  transaction.     Zimmer  v.  Miller ^  Md.,  855. 
."^ec  Agency,  381,  486,  862:  Conversion,  242;  Garnishment,  497;  Marriage,  817: 
Negotiable  Instrument,  274 ;  Principal  and  Agent,  486 ;  Sale,  858  ;  Statttk 
OF  Limitations,  486. 

FRAUDULENT  CONVEYANCE. 

1.  Fraudulent  intent  must  be  shown.]     In  an  action  to  set  aside  a  deed  of  real  estate 

made  with  intent  to  delay,  hinder  or  defraud  creditors  a  fraudulent  intent  mast 
be  proven.     Zhnrner  v.  Miller ,  Md.,  855. 

2.  Transfer  of  note.  ]     The  transfer  of  a  note  by  the  president  of  a  company  which 

was  sanctioned  by  the  order  of  the  court,  and  to  authorize  which,  a  receivership 
has  been  vacated,  cannot,  such  order  remaining  in  full  force,  be  impeached  as 
being  a  fraudulent  transfer,  in  a  suit  by  a  subsequently  appointed  receiver. 
Prentiss  v.  Nichols,  N.  Y.,  676. 

GARNISHMENT. 
See  Estoppel,  966. 

GIFT. 

1.  Real  estate — adverse  possession.]   A  gift  of  real  estate,  followed  by  an  entry  and 

adverse  holding  for  more  than  twenty  years,  will  pass  a  good  title,' notwithstand- 
ing the  original  gift  was  insufficient  for  that  purpose.  Braden  v.  Campbell, 
Penn.,  496. 

2.  Savings  bank  deposit — declarations  as  to  intention.]    To  constitute  a  depoeit  in 

a  savings  bank  in  the  name  of  another  a  gift,  the  deposit  must  be  made  with 
the  intention  of  making  a  gift,  which  must  be  accepted  by  the  intended  donee. 
F.  having  been  notified  by  the  treasurer  of  the  bank  where  she  was  a  depositor, 
that  a  certain  amonnt  standing  to  her  credit  was  not  entitled  to  draw  interest, 
because  in  excess  of  $1,000,  made  deposits  in  the  name  of  each  of  the  plaintiffs, 
without  their  knowledge,  and  retained  the  deposit  books.  In  actions  brought 
by  each  of  plaintiffs  against  the  bank  to  recover  the  money  deposited  in  their 
names,  defendant  offered  to  show  that  the  deposits  were  made  to  avoid  the  pro- 
vision as  to  interest  on  sums  exceeding  $1,000;  declarations  of  F.  to  the  effect 
that  she  never  intended  that  the  title  to  the  money  should  pass  to  plaintiff ;  also 
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statements  made  to  the  justice  of  the  peace  who  drew^  her  will,  that  it  was  not 
her  intention  to  give  the  money  to  the  alleged  donee;  this  evidence  was  objected 
to  and  excluded.    Held  error.     8coU  v.  Ford,  Mass.,  521. 

See  Will,  261. 

GUARANTY. 
Notice  of  acceptanoe.]  Plaintiff's  agent  obtained  the  signature  of  B.  to  a  contract 
with  his  principals.  Defendant  execaied  a  guaranty  of  faithful  performance  on 
the  part  of  B.,  with  the  understanding  that  the  agreement  was  to  be  submitted 
to  plaintiffs  for  their  approval,  acceptance  and  signature.  Defendant  never  re- 
ceived any  notice  of  acceptance  by  plaintiffs.  In  an  action  against  defendant  on 
his  guaranty,  held^  that  the  failure  to  give  notice  of  acceptance  within  a  reason- 
able time  was  fatal  to  plaintiff's  claim.  Coe  v.  Buehler,  Penn.,  162. 
See  Nbgotl^ble  iNstRUMBNT,  270. 

GUARDIAN. 
Delay  in  appl3ring  for  a  citation  to  a  guardian  to  file  an  account.]  A  guardian  settled 
with  his  ward  and  took  her  release  three  months  before  slie  arrived  at  full  age  ; 
nineteen  years  later  it  was  discovered  that  the  guardian  had  not  made  a  full 
payment  of  the  balance  in  his  hands  belonging  to  the  ward,  and  a  citation  to  him 
to  file  an  account  was  asked  for.  Held,  that  the  laches  of  the  ward  was  too 
great,  and  the  guardian  should  not  be  compelled  to  account.  Appeal  of  Eliza  A. 
Matdfair  and  C.  S.  Maulfair,  Tier  husband,  Penn.,  581. 

GOVERNMENT  CONTRACT. 
Principal  and  agent  —  evidence  —  letters  —  telegrams.]  Section  8963  of  the  U.  S. 
Revised  Statutes,  which  provides  that  a  contractor  with  the  government  shall 
not  assign  or  transfer  his  contract,  and  that  such  assignment  or  transfer  shall  be 
void,  does  not  preclude  a  contractor  from  holding  his  contract  for  the  benefit  of 
a  company  which  performs  the  services  under  an  agreement  that  he  shall  collect 
and  hold  the  pay  for  the  company  and  as  their  money  when  received.  The  pre- 
sumption which  arises  upon  proof  of  the  mailing  of  a  letter  properly  addressed, 
that  the  same  was  duly  received  by  the  party  to  whom  it  was  addressed,  applies 
also  to  a  telegram  delivered  to  the  telegraph  company  for  transmission.  Where 
the  original  telegram  has  been  destroved,  secondary  evidence  of  its  contents  may 
be  given.     Oregon  Steamship  Co.  v.  Otis,  N.  Y.,  913. 

HABEAS  CORPUS. 
Want  of  Jurisdiction  may  be  shown  —  military  warrant  —  enlistment  of  minor.] 
Courts-martial  and  delinquency  conrtH  are  tribunals  of  special  and  limited 
powers,  having  jurisdiction  only  of  offenses  against  military  discipline  com- 
mitted by  persons  belonging  to  the  particular  branch  of  the  military  organi- 
zation for  which  such  courts  are  organized.  Judgments  pronounced  by  them, 
when  questioned  collaterally,  are  of  no  force  or  effect,  unless  accompanied  by 
proof  of  the  jurisdictional  facts  upon  which  authority  to  render  their  judgments 
depends,  and  the  mere  recital  in  the  record  of  jurisdictional  facts  does  not  fur- 
nish even  prima  fade  evidence  thereof,  but  they  must  be  affirmatively  proved  ; 
and  whether  or  not  the  record  recites  the  jurisdictional  facts,  their  judgments 
may  be  impeached  by  evidence  showing  want  of  jurisdiction.  On  habeas  corpus 
the  question  of  jurisdiction  is  always  open  to  inquiry.  The  relator,  a  member 
of  the  National  Guard,  S.  N.  Y.,  was  imprisoned  by  virtue  of  a  military  warrant 
issued  by  the  president  of  a  regimental  court-martial,  and  applied  for  his  dis» 
charge,  on  h^abeas  corpus.  The  return  of  defendants  alleged  inter  alia,  that  the 
relator  was  a  duly  enlisted  member  .  .  .  and  though  a  minor  at  the  time  of 
his  enlistment,  the  same  was  legal  and  proper,  by  reason  of  the  consent  of  his 
father  thereto.  The  relator  traversed  the  return  by  alleging  the  invalidity  of 
his  enlistment  (being  a  minor),  and  for  want  of  his  father's  consent  thereto,  and 
•denied  the  jurisdiction  of  the  court.  Upon  the  hearing,  the  trial  judge  declined 
to  hear  any  evidence  on  the  legality  of  relator's  enlistment,  on  the  ground  that 
the  determination  of  the  court-martial  was  conclusive,  and  remanded  the  relator. 
Held  error;  that  under  the  provisions  of  the  Code  of  Civ.  Proc,  §§  2033,  2034, 
2039,  it  was  the  duty  of  the  court  to  inquire  as  to  the  competency  of  the  tribu- 
nal under  whose  judgment  relator  was  held,  and  relator  had  a  right  to  traverse 
the  return  to  show  a  want  of  jurisdiction  in  fact.  People,  ex  rd.  Morris  Prey, 
V.  Warden  of  the  County  Jail  of  New  York  County,  N.  Y.,  308. 
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HIGHWAY. 

1.  .Bridge — apportionment  of  expenses  on  towns  benefited — evidence  —  act  of 

1882,  No.  16  — Rev.  Laws,  ^^  2969,  2975-6-7.1  Evidence  is  admissible  on  a 
hearing  before  commissioners  appointed  under  the  act  of  1882,  No.  16,  for  the 
apportionment  of  expenses  in  repairing"  a  highway  and  bridge,  among  the  towns 
to  be  benefited,  to  prove  the  burdens  of  taxation  to  which  the  defendant  towns 
were  subjected  in  the  support  of  their  respective  highways  and  bridges,  for  the 
purpose  of  determining  wlietlier  the  complainant  town  was  excessively  burdened. 
The  **  opinion  "  of  the  commissioners  mentioned  in  Rev.  Laws,  §§  2975-6,  formed 
by  an  ^j*  parte  examination,  is  but  a  preliminary  one  for  citinfir  in  the  towns  to 
be  benefited — not  the  conclusive  judgment  opinion,  in  accordance  with  which 
the  report  is  to  be  made.  Notice  must  be  given  ;  and  afterward  the  towns 
deemed  to  be  benefite<l  are  to  be  heard  on  every  material  question  —  as  whether 
they  should  bear  any  part  of  tlie  expenses  ;  whet^^er  the  complainant  town  was 
excessively  burdened  ;  what  the  ability,  indebtededness,  population,  g^nd  list, 
etc.      Tfur/i  of  Wti/hriihje  v.  To}rn  of  Addison,  eU.,  Vt.,  361. 

2.  Defective  —  request  to  charge  —  selectmen.]    It  is  proper  for  the  court  to  refuse 

a  request  to  charge  which  is  not  applicable  to  the  facts  proved.  It  is  not  the 
duty,  nor  within  the  power  of  the  selectmen  to  alter  a  highway  or  town-way,  and 
if  they  erect  a  railing  within  the  way,  for  the  purpose  of  changing  the  line  of 
travel,  it  as  a  question  for  the  jury  to  determine  whether  the  way  is  thereby 
made  defective.     PniU  v.  In/fihitants  of  AniherU,  Mass.,  706. 

3.  Laying  out  —  dedication  of  —  removal  of  obstructions  —  Rev.  I«aw8,  §§  2923. 

2926.]  Tlie  petitioner,  being  dissatisfied  with  the  action  of  the  selectmen  in 
laying  out  a  highway,  petitioned  the  county  court  for  commissioners  ;  and  the 
question  was,  wliether  the  petition  would  lie,  Und  this  turned  on  the  question, 
whetlier  tlio  selectmen  had  laid  out  a  new  highway,  or  merely  ordered  obstmc- 
tions  to  be  removed  from  the  old  one.  Ifeld,  (1)  that  the  precise  words  of  the 
statute  are  not  epsentinl  in  an  order  establishing  a  highway,  but  an  equivalent 
expression  is  sufficient  ;  ('3)  neither  a  survey  nor  tender  of  land  damages  is  neces- 
sary, when  a  former  owner  had  dedicated  the  land,  also  caused  a  survey  and 
record  thereof  to  be  made,  where  the  order  referred  to  and  adopted  such  survey  ; 
(3)  nor  is  the  case  aflFected  by  a  failure  to  follow  the  statutory  mjuirements  as  to 
width  of  the  highway,  or  to  make  its  termini  certain.  Winooski  Lumber  and 
Water  Power  Co.  v.  Toien  of  CdeJutiter,  Vt.,  346. 

4.  Overpayment  of  taxes  —  highway  surveyor  —  R.  L.,  §§  3060-1]     Where  one 

has  overpaid  his  highway  tax  the  only  remedy  he  has  is  afforded  him  by  statute 
—  R.  L.,  §  3060 — viz. :  to  have  a  credit  for  the  succeeding  tax,  until  demand 
and  refusal  of  such  application,  or  until  he  has  ceased  to  be  a  highway  tax  payer 
in  the  town.  Under  section  3001  of  the  R.  L.  a  highway  surveyor  cannot  recover 
for  an  overexpenditure  of  the  tax  committed  to  him,  although  the  selectmen  had 
allowed  him  the  greater  part  of  it.  Cloud  v.  Town  of  Norwich,  Vt.,  819. 
See  Municipal  Corporation,  114,  735. 

HUSBAND  AND  WIFE. 
See  Contract,  721  ;  Deed,  40. 
INCUMBRANCES. 
See  Covenant,  630. 
INFANCY. 
Infuicy  —  disaffirmance  —  personal  defoise.]     A  party  to  a  contract  with  an  infant 
cannot  disaffirm  it  and  sue  a  third  person  as  principal,  where  the  agency  is  dis- 
closed at  the  time  of  making,  alleging  the  infancy  of  the  real  principal.     Infancy 
is  a  personal  privilege  which  can  only  be  set  up  by  himself  or  his  personal  repre- 
sentatives.    Patterson  v.  Lippincott,  N.  J..  768. 

See  Negotiable  Instrument,  108,  270,  729. 

INHERITANCE. 

See  Deed,  734;  Taxation,  875. 

INJUNCTION. 

1.  Oorporation  —  charter,  forfeiture  of — water  rights  —  miU-dam  —  preecr^itioih- 

abandonment]     A  court  of  equity  will  not  grant  an  injunction  where  it  wonld 

be  by  indirection  decreeing  a  forfeiture  of  a  charter  ;  or,  it  being  discretionary, 
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when  it  would  be  inequitable.  Defendants  were  the  ownera  of  the  stock  and 
franchise  of  a  corporation  organized  under  a  charter  granted  by  the  legislature, 
and  by  which  the  original  corporators  were  authorized  to,  and  had  erected  and 
maintained  a  dam  for  locking  on  certain  falls  in  the  Connecticut  river  for  about 
fifty  years  in  the  place  where  it  was  proposed  to  build  the  new  dam  ;  and  the 
court  refused  an  injunction  restraining  an  erection  of  the  dam  ;  and  this,  as  it 
would  indirectly  work  a  forfeiture  of  the  chartfer,  in  which  there  was  no  pro- 
vision for  its  termination.  Water  had  been  used  for  many  years  from  the  old 
dam  to  propel  the  machinery  of  a  saw-mill.  The  injunction  was  refused,  al- 
though the  old  dam  had  been  carried  away  by  a  flood  some  twenty-five  years 
ago,  and  nothing  had  been  done  under  the  charter  since;  and  although  the  new 
dam  was  to  be  utilized  for  manufacturing  purposes,  instead  of  maintaining  the 
locks,  there  being  no  necessity  for  them  ;  and  although  the  dam  would  cause 
the  water  to  set  back  a  little  on  the  water-wheel  that  propelled  the  orator's 
machinery.  While  a  franchise  may  be  adjudged  forfeited  upon  proof  of  long- 
continued  and  intentional  ncnmsei',  \t  can  be  only  in  a  court  of  law  and  in  a  pro- 
ceeding to  test  the  right.     Ottaquer/iee  Co.  v.  Naoton,  Vt.,  221. 

2.  Covenant  not  to  quarry  land.J  The  principle  of  policy  applied  to  affirmative 
covenants  applies  also  to  negative  ones.  They  must  touch  and  concern,  or  ex- 
tend to  the  support  of  the  thing  conveyed.  They  must  be  for  the  benefit  of  the 
estate.  Kibble  conveyed  to  Flint  a  quarry  bounded  by  other  land  of  the  grantor 
with  covenants  as  follows:  '*  And  I  do  for  myself,  my  heirs,  executors  and  ad- 
ministrators, covenant  with  the  said  Flint,  his  heirs  and  assigns,  that  I  am  law- 
fully seized  in  fee  of  the  afore-granted  premises;  that  they  are  free  of  all 
incumbrances  ;  that  I  will  not  open  or  work,  or  allow  aqy  person  or  persons  to 
open  or  work,  any  quarry  or  quarries  on  my  farm  or  premises  in  said  Long 
Meadow."  )iy  mesne  conveyances  the  plaintiffs  became  possessed  of  the  quarry 
conveyed  to  Flint,  and  the  defendants  of  the  surrounding  land  referred  to  in  the 
covenant.  Plaintiffs  brought  a  bill  for  an  injunction  to  restrain  defendants 
from  quarrying  on  their  land  under  the  covenant  referred  to.  Jleld,  that  the 
action  would  not  lie;  that  even  if  the  covenant  was  valid  as  a  contract  between 
the  original  parties,  it  did  not  attach  to  the  land  in  such  a  .sense  as  to  make  it 
binding  between  the  present  owners.     Norcross  v.  James,  Mass.,  709. 

See  Corporation,  386;  Eminent  Domain,  814;  Municipal  Corporations,  1;  New 
York  Produce  Exchange,  301. 

INNKEEPER. 
Suit  for  accommodation  and  board  —  guest's  clothing  stolen  from  room  —  recoup- 
ment.] In  an  action  by  an  innkeeper  against  a  guest  to  recover  for  board  and 
accommodation,  the  defendant  may  recoup  his  damages  for  the  value  of  cloth- 
ing stolen  from  his  room.  It  appeared  tbat  before  the  theft,  the  following 
printed  regulation  was  posted  in  the  l*ooms  of  the  inn :  **  Lock  the  door  when 
going  out,  and  leave  the  key  in  the  ofl3ce;"  defendant  knew  of  the  regulation, 
and  on  the  occasion  when  his  clothing  was  stolen,  failed  to  leave  his  key  at  the 
office.  The  court  ruled,  as  matter  of  law,  that  defendant  having  failed  to  leave 
his  key  at  the  office  on  the  occasion  in  question,  was  not  entitled  to  recoup  the 
value  of  the  clothing  which  had  been  stolen,  jleld  erroneous;  that  in  the  ab- 
sence of  any  express  contract,  an  innholder  is  relieved  from  liability  for  loss, 
only  when,  in  the  words  of  the  statute,  such  loss  is  attributable  to  the  non- 
compliance with  the  regulation.     Burhank  v.  Cliapin,  Mass.,  109. 

INSOLVENCY. 
See  Contract,  328;  Partnership,  700. 
INSURANCE. 
Fire  policy  —  election  by  company  to  rep^ir  burned  building — fiailore  to  com- 
plete repairs  —  damages.]     A  policy  of  insurance  for  $2,000,  issued  to  A.  on  a 
building  therein  described,  provided  that  upon  proof  of  damage  by.  fire,  the 
company  would  within  thirty  days  "  proceed  with  reasonable  diligence  to  put 
said  building  into  as  good  state  of  repair  as  the  same  was  before  so  injured  by 
the  fire,  or  shall  within  sixty  days  after  such  proof  pay  for  such  damage" 
according  to  an  estimate  made  by  arbitrators.     The  building  insured  was  partly 
brick  and  partly  frame,  and  the  latter  portion  of  the  structure  was  burned  to 
the  ground.     Notice  of  the  loss  was  given,  and  the  company  notified  A.  that  his 
damage  had  been  estimated  at  $649,  which  it  was  "  prepared  to  pay  or  proceed 
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to  repair/'  A.  refused  this  Bum,  and  the  company  ordered  builders  to  proceed 
with  the  repairs,  which  were  actually  beguo,  when  the  work  was  stopped  by  the 
building  inspectors,  under  au  ordinance  forbidding  the  erection  of  wooden  struc- 
tures within  the  city.  The  work  was  never  resumed  by  the  company,  and  A. 
completed  the  repairs,  using  brick  as  required  by  the  ordinance.  He  then 
brought  suit  against  the  company,  in  which  he  claimed  the  cost  of  repidring' 
with  brick,  and  reimbursement  for  loss  of  rent  occasioned  by  the  failure  of  the 
company  to  carry  out  its  undertaking  to  repair.  Held,  that  the  company  was 
liable  upon  both  claims.  It  elected  to  put  the  building  in  repair  and  was  bound 
by  this  election.  The  fact  that  the  city  ordinance,  which  existed  when  the  policy 
was  issued,  prohibited  the  use  of  wood,  no  more  relieved  the  companv  from  thi 
obligations  of  its  contract,  than  a  rise  in  the  price  of  materials  would  nave  done. 
When  an  insurance  company  elects  to  repair  a  building  and  fails  to  proceed  with 
reasonable  diligence,  it  is  liable  for  damages  caused  by  the  unreasonable  delay; 
and  the  rental  value  of  the  property  is  evidence  in  the  computation  theieoL 
Fire  Association  of  Philadelphia  v.  RosentluU,  Penn.,  576. 

2. insurable  interest]     A  direct  pecuniary  interest  in  a  building  that  maybe 

damaged  by  the  destruction  of  the  building  by  fire  constitutes  an  insurable 
interest.     Mutual  Fire  [nsuraucc  Company  v.  Wagner^  Penn.,  582. 

3.  notice  of  pancellation  to  agent  —  custom  —  proof  of  loss  —  waiver.  ]     Notice 

of  the  cancellation  of  a  policy  of  insurance  was  given  to  the  broker  who  pro- 
cured the  insurance,  of  which  the  insured  knew  nothing  until  after  a  loss 
had  occurred.  In  an  action  on  the  policy  held,  that  the  broker  not  being  a 
general  a^ent  of  the  insured,  his  authority  to  act  for  him  terminated  with 
the  procurement  of  the  policy,  and  that  notice  to  him  did  not  operate  as  a  can- 
cellation of  the  policy.  In  the  absence  of  special  authority,  the  clause  in  the 
policy  which  declares  that  ''it  is  a  part  of  the  contract  that  any  person,  other 
than* the  assured,  who  may  have  procured  this  insurance  to  be  taken  by  this 
company,  shall  be  deemed  the  agent  of  the  assured  named  in  the  policy,  and  not 
of  this  company,  under  any  circumstances  whatever,  or  in  any  transaction  relat- 
ing to  this  insurance,"  does  not  constitute  the  broker  a  continuing  agent.  Proof 
of  a  local  custom  unknown  to  the  insured,  that  notice  or  cancellation  may  be 
given  to  the  broker  who  procures  the  insurance,  is  inadmissible  to  control  the 
contract  of  insurance.  Where  an  insurance  company  accepts  formal  proof  of 
loss  and  places  its  refusal  to  pay  on  the  ground  that  the  policy  has  been  canceled, 
it  thereby  waives  strict  compliance  with  the  provision  as  to  forthwith  notice  of 
the  fire.     Herman ii  v,  Xiwjara  Fire  Ifts.  Co.,  N.  Y.,  932. 

4.  parol  evidence.  ]     In  an  action  upon  a  i>olicy  of  insurance  on  a  **  woolen 

mill  and  contents  "  parol  evidence  is  admissible  to  show  what  the  contents  were. 
Wheeler  v.  Tradtrs*  Ins.  Co,,  N.  II.,  186. 

6.  surrender  of  policy  —  notice  —  loss  before  delivery  —  revocation  of  agents 

authority.]  A  contract  with  an  insurance  broker  to  procure  insurance  for 
a  certain  amount  upon  property  in  some  good  company  is  completed  when  the 
insurance  is  obtained  to  the  satisfaction  of  the  insured,  and  the  agent  has  no 
right  thereafter  to  surrender  the  policy  or  make  further  insurance  in  behalf  of 
the  insured  without  his  consent.  The  only  way  in  which  a  company  can  cancel 
a  policy  without  the  consent  of  the  insured  is  upon  ten  days'  notice  thereof  to 
him.  The  authority  of  an  ai;ent  to  make  a  contract  of  insuraace  and  deliver  a 
policy  on  property  is  revoked  by  a  loss  of  the  property  to  be  insured  before  such 
contract  and  delivery,  and  the  acceptance  thereafter  of  the  policy  will  not  bind 
the  company.     Wilson  v.  Xew  Hampshire  Fire  Ins.  Co.,  Mass.,  726. 

6.  ^use  of  naphtha — ^waiver  of  condition.]     An  insurance  company  which  issues 

to  a  manufacturer  of  woolen  goods  a  policy  upon  his  woolen  mill  and  contents, 
knowing  that  naphtha  is  neces.sarily  used  in  the  business,  waives  a  printed 
condition  of  the  policy  that  it  shall  be  void  if  the  assured  uses  naphtha,  and  is 
estopped  after  a  loss  from  settinj^  up  its  use  to  defeat  a  recovery  on  the  policy. 
Whieler  v.  Iraders*  Ins.  Co.,  N.  H.,  136. 

7.  of  proof  of  loss  —  agent — estoppel.]  A  waiver  is  an  intentional  relin- 
quishment of  a  known  rij^ht,  and  whether  or  not  there  has  been  a  waiver  is 
a  question  for  the  jury.  The  company's  special  agent,  sent  to  adjust  a  loss,  de- 
clared :  "  That  the  claim  was  worthless,  and  that  the  loss  would  not  be  paid 
because  he  burned  the  property  ;  '*  but  the  referee  fbund  that  the  agent  did  not 
intend  to  waive  the  proofs  of  loss,  that  the  plaintiffs  did  not  uruUr^tand  that 
they  were  waived. and  were  not  misled  as  to  furnishing  such  proofs;  heldy  that 
there  was  no  waiver.    The  property  destroyed  was  owned  by  a  married  woman; 
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her  liaflband  signed  and  swore  to  the  proofs  of  loss  as  her  agent,  and  on  objection 
by  the  companjto  sach  proof,  he  offered,  if  the  com  pan  j  would  return  the  proof 
received,  to  have  it  corrected  and  executed  bj  his  wife,  and  thereupon  the  de- 
fendant refused  to  return  it  for  amendment,  or  to  specify  other  defense  ;  hM, 
that  such  conduct  ou^ht  to  be  accounted  a  waiver  or  an  estoppel.  Under  the  con- 
ditions of  this  policy,  and  the  facts  that  the  husband  procured  and  paid  for  the 
insurance  as  his  wife's  agent ;  that  he  as  such  agent  transacted  all  the  business 
connected  with  the  purchase  and  management  of  the  property  insured,  and  that 
his  wife  had  no  personal  knowledge  as  to  the  property,  held,  that  the  proof  of 
loss,  though  executed  by  such  agent,  was  sufficient.  lindeisen  v.  MeiropoU  Fire 
Ins.  a?..Vt.,885. 

8.  Reinsurance.]  The  word  "reinsurance"  is  properly  applied  to  an  insurance 
effected  by  one  underwriter  with  another,  the  latter  wholly  or  partly  indem- 
nifying the  former  against  the  risks  he  has  assumed.  In  such  case  there 
is  no  privity  between  the  original  insured  and  the  reinsurer,  but  in  case  of  loss, 
the  latter  must  pay  the  insurer,  and  upon  failure  of  such  payment,  the  insurer 
may  proceed  at  once  against  the  reinsurer,  without  payment  to  the  original  as- 
sured.  This  is  true  even  if  the  insurer  is  insolvent,  so  that  the  assured  receives 
only  a  dividend.  An  agreement  between  two  insurance  companies  provided  for 
the  issuing  of  *^  a  policy  of  insurance  .  .  .  by  *  La  Caisse  Gen^rale,'  rein- 
suring the  outstanding  risks  of  the  Penn.  Co."  ,  **  the  amount  over  and  above 
$10,000,  necessary  to  'reinsure'  its  outstanding  risks,  to  be  paid,"  etc.;  and  fur- 
ther on,  the  agreement  referred  to  the  policy  to  be  issued,  as  the  *'  policy  of  re- 
insurance." Ileld,  that  the  contract  was  upon  its  face  a  contract  for  reinsur- 
ance, and  that  the  parties  thereto  were  subject  to  the  incidents  of  such  a  con- 
tract, as  above  set  out.  Held  further,  that  there  was  nothing  in  the  special  cir- 
cumstances of  the  case  to  warrant  the  court  in  finding  that  the  contract  was  one 
of  indemnity  for  the  policy-holders  individually.  Appeal  of  Goodrich,  Penn. , 
894. 

9tf  Ufa  policy  —  insurable  interest — husband  has,  in  life  of  wife — presumption.] 
Where  it  is  not  shown  that  a  wife  is  insane,  or  an  invalid,  the  presumption  is  that 
the  husband  has  an  insurable  interest  in  her  life.  The  question  being  whether  the 
plaintiff  had  paid  a  premium,  and  the  defendant  having  issued  a  receipt  for  the 
same  by  order  of  a  court  of  equity  in  New  Hampshire,  held,  that  the  receipt  was 
sufficient  proof  of  payment,  and  it  was  immaterial  whether  the  record  of  the 
proceedings  in  said  court  was  properly  authenticated  or  not.  A  policy,  indorsed 
with  the  words,  '*  with  profits,"  is  sufficient  proof  that  the  plaintiff  is  entitled 
to  profits,  and  the  admission  of  other  evidence  to  show  the  same  fact,  if  error, 
was  harmless.  The  company  is  entitled  to  deduct  an  unpaid  premium  note  from 
the  amount  of  the  policy.  Currier  v.  Continental  Life  Insurance  Company,  Vt., 
237. 

10.  Speculative  life  insurance  —  proceedings  to  compel  officers  of  company  to  pay 
to  a  receiver  money  appropriated  by  &em.]  After  the  dissolving  of  a  specu- 
lative insurance  company  by  proceedings  instituted  by  the  State  authorities,  the 
court  appointed  a  receiver,  who  filed  a  bill  in  equity  against  the  officers  and  di- 
rectors of  the  defunct  company,  to  recover  moneys  which  he  alleged  they  had 
fraudulently  appropriated  to  themselves.  The  court  eventually  made  a  decree 
against  them  jointly.  Held,  that  the  proceedings  were  proper  ones  to  adopt 
under  the  circumstances,  and  the  decree  was  properly  made.  McCarty  et  al. 
Appeal,  Penn.,  561. 

11.  "Paid-up**  policy.]  A  reduced  "non-forfeiture,"  ** paid-up"  policy  of  life  in- 
surance held,  upon^sertain  stipulations,  not  to  be  forfeited  for  non-payment  of 
interest      Cowles  v.  Continental  Life  Insurance  Company,  N.  H.,  741. 

12.  Receiver  of  insolvent  company  —  "assets" — real  property.]  Under  section 
7  of  chapter  902  of  the  Laws  of  1869,  authorizing  the  court  to  appoint  a  receiver 
of  all  the  assets  and  credits  of  an  insolvent  life  insurance  company,  who  shall 
take  possession  of  all  the  assets  and  credits  of  the  company,  Tield,  that  the  word 
"assets"  included  all  the  property,  both  real  and  personal,  of  such  company; 
that  if  any  title  to  the  real  estate  remained  in  the  corporation  after  the  appoint, 
ment  of  the  receiver,  it  was  simply  formal,  and  held  in  trust  for  the  receiver, 
who  had  the  equitable  title  thereto.  Attorney-General  ▼.  Atlantic  MuttLcU  Life 
Insurance  Company;  Jermain  v.  Hendricks,  N.  T.,  689. 

13.  Rescission  by  the  company  —  assumpsit  on  the  rescission  to  recover  pre- 
miums—  evidence  —  interest]  A  policy  of  insurance  was  issued  by  a  com- 
pany to  A.  on  the  life  of  her  husband.     She  paid  the  premiums  on  the  same 
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in  quarterly  pajrments  for  ten  Tears,  when  the  oompanj  refused  to  reeeire  a 
certain  premium  and  declared  the  policy  void,  on  the  ground  that  said  pre- 
mium was  not  tendered  for  several  days  after  the  time  stipulated  in  the  policy, 
and  that  the  latter  had,  therefore,  become  forfeit  to  the  company.  Upon  the 
company's  refusal  to  return  her  premiums  A.  brought  auumptit  against  them, 
on  the  rescission  of  the  poller,  to  recover  premiums  paid  on  a  count  for  money 
had  and  received.  At  the  inail  A.  offered  to  read  the  policy  in  evidence,  but  the 
court  excluded  it,  upon  objection  by  defendants  that  it  was  an  instrument  under 
seal  and  the  action  was  auump$it.  A  verdict  was  rendered  for  the  plaintiff  and 
judgment  rendered  thereon.  Whereupon  the  company  took  a  writ  of  error. 
MaUif  that  the  Judgment  should  be  affirmed.  AMumpnt  for  money  had  and  re- 
ceived was  the  proper  form  of  action.  The  action  was  not  on  the  policy,  bat 
was  in  direct  disaffirmance  thereof.  It  was  error,  therefore,  to  refuse  to  admit 
it  in  evidence;  but  this  having  been  done  at  the  instance  of  the  defendants,  they 
could  not  complain.  If  the  policy  contained  a  clause  according  to  which,  1^ 
reason  of  the  non-payment  of  the  premium  on  or  before  the  day  it  was  tendered, 
the  policv  became  forfeited,  A.  could  not  recover.  Bat  this  was  not  shown,  and 
the  proof  of  it  depended,  in  the  flrpt  instance  at  least,  on  the  proper  construction 
of  the  policy,  which  the  defendants  would  neither  offer  in  evidence  themselves 
nor  allow  the  plaintiff  to  offer.  As  the  cause  was  presented  to  the  court,  there- 
fore, defendants  declared  the  policy  void  without  any  warrant,  and  having  re- 
ceived A.'s  money  under  such  circumstances  and  refused  to  return  it  on  demand, 
she  was  entitled  to  recover  it  in  her  action  of  astumptit.  It  was  immaterial  that 
the  payment  of  the  premiums  was  voluntary,  upon  a  valid  obligation  of  A. 'a 
The  action  was  not  foanded  on  fraud  or  failure  of  the  original  contract,  but  on 
a  rescission  of  it.  by  the  defendants*  refusal  to  perform.  There  was  no  error  in 
allowing  interest  from  the  date  of  A.*s  demand  for  the  return  of  her  premiums. 
Ameriean  Ltfe  Inturance  Company  v.  McAden,  Penn.,  620. 

14.  BtatMnents  made  in  the  application.]  One  of  the  conditions  of  a  policy  of  in- 
surance issued  was  that,  if  any  untrue  statement  were  made  in  the  application 
or  policy,  the  company  should  be  free  from  all  liability  under  it.  The  applica- 
tion for  the  policy  set  forth,  "  Have  you  been  subject  to  or  had  any  of  the  fol- 
lowing disorders,  open  sores,  lamps,  or  swelling  of  any  kind?"  also,  **  Have  you 
ever  had  any  malformation,  illness  or  injury,  or  undergone  any  surgical  opera- 
tion ?  "  HM,  that  it  would  be  unreasonable  to  suppose  that  the  parties  had  in 
contemplation  the  reading  and  understanding  of  these  questions  in  seneral 
terms,  as  it  would  be  impossible*  for  a  person  of  mature  years  to  remember  the 
common  and  trivial  ailments  he  may  have  suffered  from  in  childhood.  By  open 
sores  or  swelling  was  meant  such  continuous  or  recurrent  ones  as  result  from 
disease  or  disorder,  such  as  result  by  defective  action  from  some  functional  de- 
rangement. By  illness  or  injury  was  meant  an  illness  or  injury  of  such  a  nature 
and  importance  as  would  reasonably  fall  within  the  line  of  inquiry  proper  to  be 
pursued  in  furtherance  of  the  matter  under  consideration.  Home  Mutval  Ufi 
Assoeiation  of  Pennsylvania  v.  OiUeipie,  Penn.,  617. 

16.  Trustee  process  —  assignment.]  Defendant  had  a  policv  upon  his  life  which 
had  matured  and  was  payable  and  which  contained  these  provisions :  "  Do 
insure  for  the  benefit  of  the  children  of,"  etc.,  the  defendant;  and  **if  the 
said  insured  shall  survive  until  the  1st  day  of  November,  1884,  the  said  sum  in- 
sured shall  be  paid  to  him."  Plaintiff,  in  an  action  against  defendant,  summoned 
the  insurance  company  as  trustee.  After  the  bringing  of  the  action  and  before  the 
service  of  the  trustee  process,  defendant  went  into  insolvency,  and  his  assignee 
appeared  as  claimant  to  the  fund.  Defendant  also  made,  a  clsim  to  the  fund  on 
behalf  of  his  children  under  the  terms  of  the  policy  and  asked  to  have  the 
trustee  discharged.  Held,  that  defendant's  right,  under  the  contract  of  insur- 
ance, to  have  the  sum  so  paid  was  ** property"  within  the  statute  from  the 
moment  the  contract  was  made,  and  that  it  passed  to  his  assignee,  unless  held 
by  him  in  trust  for  his  children,  and  that  the  trustee  should,  therefore,  be  dis- 
charged.    Bassett  v.  Parsons,  Mass.,  722. 

16.  Marine  —  breach  of  contract.]  A  preliminary  contract  of  insurance,  by  which 
within  a  reasonable  time  and  in  the  usual  form,  a  policy  is  to  be  issued  upon  the 
payment  of  the  premium,  is  not  of  itself  the  basis  of  an  action  ;  but  it  amounts 
to  an  agreement  to  insure,  for  the  breach  of  which  agreement  an  action  lies,  and 
the  loss  may  be  recovered.  Either  party,  not  in  default,  may  compel  perform- 
ance by  the  other ;  but  if,  after  default  by  one  party,  the  other  party  apparently. 
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and  bj  his  own  conduct,  joins  in  the  abandonment  of  the  contract,  he  will  not 
afterward,  and  after  a  loss  has  occurred,  be  allowed  to  treat  the  contract  as  still 
in  force.    HfObeU  ▼.  Podfic  Mutuai  1m.  Co.,  N.  Y.,  155. 
See  Gabbier,  403. 

INTEREST.     , 
iiee  Ikbubancb,  6^. 
INTOXICATING  LIQUOR. 
Bee  Cbimh^al  Law,  867. 
JUDGMENT. 

1.  Am«ndm«nt — mistake  in  date.]    A  mistake  in  the  date  of  a  Indgment  is  amend- 

able at  anj  time,  by  the  court,  when  its  attention  Is  called  thereto.  Ecker  v. 
Firet  National  Bank  of  New  Windsor,  Md.,  860. 

2.  Debtor  oonfessing  Judgment  in  favor  of  a  preferred  creditor  the  day  before 

ezeonting  a  deed  of  assignment.]  If  a  debtor,  before  making  an  assignment  in 
trust  for  the  benefit  of  creditors,  confess  a  judgment  to  a  bona  Jide  creditor  for 
the  purpose  of  givinfi^  him  a  preference,  such  confession  will  not  cause  the  prefer- 
ence to  inure  to  the  benefit  of  all  the  creditors.  The  preference  rendered  void  hj 
the  first  section  of  the  act  of  1843  is  a  preference  in  tlie  assignment  itself.  FaUtr 
etal.'Y.  Lake  Shore  Banking  Co.  et  al.,  Penn.,  697. 

3.  Rnle  to  open — set-off. J    Upon  a  rule  by  A.  to  show  cause  whj  a  judgment  en- 

tered against  him  on  a  judgment  note  should  not  be  opened,  it  appear^  that  the 
note  included  usurious  interest ;  and  further,  that  the  payee  of  the  note  had 
assigned  it  to  B.,  against  whom,  as  indorser  of  an  old  note,  a  suit  was  then  pend- 
ing bj  A.,  who  demanded  the  right  to  set  ofl*  the  amount  claimed  in  this  suit 
against  the  judgment  held  bj  d,  A.  also  alleged  that  the  entry  of  judgment 
against  him  was  contrary  to  an  agreement  made  with  him  when  he  gave  the  note. 
The  court  discharged  the  rule  on  condition  that  B.  would  enter  credit  on  his 
judgment,  for  the  usury,  which  he  did.  Held,  that  this  was  not  error.  The 
only  fact  to  justify  opening  the  judgment  was  the  usury ;  which  was  deducted 
by  B.  The  other  equities  could  not  oe  asserted  by  opening  the  judgment  and 
there  was  no  motion  to  strike  it  off.  A.*8  claim  against  B.  was  not  a  proper  sub- 
ject of  set-off.  Anderson's  Appeal,  Penn.,  578. 
8ee  Estoppel,  41,  235 ;  Foreclobdkb,  94;  Landlokd  and  Tenant,  690. 

JUDICIAL  SALE. 
Pnrohase  at  —  defective  title  —  relieying  purchaser  —  ezeontion  of  power  —  oon- 
straction  of  wiU.]  A  purchaser  at  a  judicial  sale  is  entitled  to  a  marketable 
title,  free  from  reasonable  doubt.  The  purchaser  of  premises  at  a  referee's  sale 
in  partition  asked  to  be  relieyed  from  his  purchase  on  the  ground  of  alleged 
defects  discoyered  in  the  title.  It  appeared  that  the  sufficiency  of  the  title 
depended  upon  the  execution  of  a  power  by  two  of  the  three  qualified  executors 
named  in  the  will  of  the  testator,  and  the  construction  to  be  giyen  to  the  will  as 
to  whether  the  testator's  children  took  the  property  in  question  in  fee-simple 
absolute,  or  took  only  a  qualified  estate  determinable  upon  certain  contingencies; 
that  the  first  of  these  questions  depended  upon  controyertible  facts,  and  the 
question  as  to  the  construction  of  the  will  was  one  which  would  require  graye 
judicial  consideration.  EM,  that  in  yiew  of  the  uncertainty  as  to  the  title,  the 
purchaser  should  be  relieyed  from  his  purchase.  Fleming  y.  Bumham,  N,  Y.,  466. 
See  Sheriff,  243. 

JURISDICTION. 
See  AssiONMENT,  47;  Habeas  Corpus,  308;  Receivino  Stolen  Pbopbrtt,  374; 
Supplementary  Proceedings,  770. 
JUSTICE'S  COURT. 
1.  Title  not  pleaded— offer  of  evidence  as  to — practicerj    If  a  defendant  in  an  action 
in  a  justice's  court,  not  haying  filed  a  plea  of  title  and  giyen  bond  pursuant  to 
flection  25  of  the  small  cause  act,  at  the  trial  ofifers  to  proye  leffal  title  to  land, 
either  in  himself  or  in  a  third  person  under  whom  he  justifies  the  act  for  which 
he  is  sued,  the  justice  should  refuse  the  offer  and  proceed  to  determine  the  cause 
without  regard  to  such  offer.     If  the  offer  is  to  proye  absence  of  title  merely  in 
the  plaintiff,  and  such  eyidence  is  releyant,  the  justice  should  dismiss  the  action 
for  want  of  jurisdiction.    State  y.  Anness,  N.  J.,  785. 
Vol.  n.  — 138 
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a.  Joriidkttoii— tltl«  to  land.]  The  jadgment  of  ft  Jnstioe  of  the  peace  in  an  action  on 
the  case  where  the  title  to  land  is  concerned  maj  be  set  aside  on  audita  qtierda. 
A  Justice  of  the  peace  has  no  iurisdiction  in  an  action  on  the  case,  wiien  it  is 
averred  in  the  dedaratioD,  that  the  plaintiff  had  been  damaged,  l>oth  in  hii  eeUar 
and  tenement y  and  in  Me  druge  and  medicinee  in  his  said  oelUr,  etc,  bj  reason  of 
the  defendant's  negligence  in  constructing  its  railroad,  whereby  the  water  was 
diverted  from  its  natural  diannel  into  said  cellar.  BurUngUm  and  LamoiUe  IL  B. 
Co.  ▼.  BruA.  Vt.,  224. 

See  CoMMOK  Law,  865, 800. 

LABOR  CLAIMANTS. 

See  Execution,  491. 

LANDLORD  AND  TENANT. 

1.  Act  of  April  3.  1830 — Jurisdiction.]    In  a  proceeding  by  a  landlord  against  a 

tenant  to  obtain  possession  of  certain  demised  premises  for  the  non-payment  of 
rent,  under  the  act  of  April  8,  1830 — P.  L.  187  — the  complaint  is  the  basis  of 
the  proceeding,  and  must  set  forth  all  facts  necessary  to  give  jurisdiction  to  tlie 
justice.  It  has  been  held  that  said  act  does  not  authorize  proceedings  against  a 
tenant  for  life,  or  against  a  ground  tenant  in  fee.  It  follows,  therefore,  that  a 
complaint  which  contains  no  averment  as  to  when  the  term  commenced  or  when 
it  will  end,  and  does  not  indicate  whether  it  is  for  life,  for  years  or  at  will,  is 
radically  defective.     Leinbach  v.  Kaufman,  Penn.,  619. 

2.  Set-off  affainst  landlord's  claim  for  rent —  attacking  Judgment  for  want  of  Juris- 

diction. J  A  justice  of  the  peace  has  no  jurisdiction  under  the  twentieth  section 
of  the  act  of  20th  March,  1810,  to  determine  how  much  rent  is  in  arrear  to  the 
landlord,  but  only  what  amount  of  tenant's  account  should  be  set  off  against  the 
landlord's  claim  for  rent.  It  in  never  too  late  to  attack  a  judgment  for  want  of 
jurisdiction.     FovdUt  v.  Eddy,  Penn.,  690. 

3.  Oral  agreement  to  vary  —  sealed  instrument  —  consideration.]    While  it  is  a 

rule  of  law  that  a  creditor  cannot  bind  himself  by  a  simple  agreement  to  accept 
a  smaller  amount  than  an  ascertained  existing  debt,  when  such  agreement  is 
without  consideration,  yet  if  there  is  such  a  consideration  as  the  law  can  take 
notice  of,  the  courts  will  not  inquire  into  its  adequacy.  Ordinarily  a  written 
contract,  before  breach,  may  be  varied  by  a  subsequent  oral  agreement,  made  on 
a  sufficient  consideration  to  be  observed  in  the  future,  and  the  tendency  of  ju- 
dicial decisions  in  this  respect  has  been  to  apply  the  same  rule  to  sealed  instru- 
ments as  to  simple  contracts.     ITastings  v.  Lovejoy,  Mass.,  877. 

4.  Renewal  —  holding  over  —  contract  to  board.]    Notice  to  a  boarder  and  occu- 

pant of  rooms  to  quit,  followed  by  no  other  action  or  arrangement  than  a  con- 
tinuance of  boarding  and  occupancy  in  the  same  way  as  before  the  notice  was 
given,  makes  no  change  in  the  contract  between  the  parties  as  regards  compen- 
sation.     STioemaker  v.  Beaver,  Penn.,  498. 
See  Deed,  635;  Manufacturino  Corporations,  812;  Statutb  of  Frauds,  827. 

LEASEHOLD  ESTATE. 
See  Foreclosure,  649. 

LEGACY. 
See  Will,  656,  847,  926. 
LEGISLATURE.     ' 

1.  iQTestigation  by — preaomption  that  ol^ect  legitimate.]  An  Investigation  instituted 

for  the  mere  sake  of  investigation,  or  for  political  purposes,  not  connected  with 
intended  legislation,  or  with  any  of  the  other  matters  upon  which  the  house 
could  act,  but  merely  intended  to  subject  a  party  or  body  investigated  to  public 
animadversion,  or  to  vindicate  him,  or  it,  from  unjust  aspersions,  when  the  legis- 
lature had  no  power  to  put  him,  or  it,  on  trial  for  the  supposed  offenses,  and  no 
legislation  was  contemplated,  but  the  proceeding  must  necessarily  end  with  the 
investigation,  is  not  a  legislative  proceeding  and  gives  no  jurisdiction  to  compel 
the  attendance  of  witnesses,  or  to  punish  them  for  contempt.  It  will  be  presumed 
the  action  of  the  legislative  body,  in  directing  an  investigation,  was  with  a  legit- 
imate  object.    KeeUr  v.  McDonald,  N.  Y.,  191. 

2.  Witness  not  entitled  to  counsel —  commitment  for  contempt]    A  witness  before 

a  committee  of  the  legislature  is  not  entitled,  as  a  matter  of  right,  to  he  attended 
by  counsel.     To  give  one  of  the  branches  of  the  legislature  the  right  to  commit 


Digitized  by 


Google 


Index.  979 

a  witnesB  for  contempt,  the  investigation  most  be  in  a  legislative  proceeding, 
which  the  house  was  aathorized  to  institate.  Whether  it  l^  or  not  is  a  jurisdic- 
tional question,  and  depends  upon  the  question  whether  the  testimony  be  sought 
for  the  purpose  of  aiding  it  in  the  performance  of  any  of  its  constitutional  func- 
tions.    Keeler  v.  McDonald,  N.  Y.,  191. 

LICENSE. 
Notice  of  appUoation  —  waiver  —  nnisanoe  —  abatement  oil  When  a  person  has 
actual  notice  of  the  application  for  a  license  to  maintidn  a  stationary  steam 
engine  at  a  particular  point  within  the  city  limits,  and  attends  the  hearing 
and  makes  no  objection  as  to  the  insufficiency  of  the  notice,  he  thereby  waives 
any  irregularity  on  account  of  the  shortness  of  the  notice,  and  he  cannot  after- 
ward be  heard  to  object  on  the  ground  that  others  had  not  received  due  notice. 
Such  a  license  is  not  a  personal  trust,  and  whatever  authority  is  conferred  by  it, 
passes  with  the  property.  A  license  to  set  up  and  run  a  stationary  steam  engine, 
not  exceeding  two  hundred  and  fifty  horse  power,  does  not  authorize  the  use  of 
three  such  engines,  which,  together,  do  not  exceed  that  amount  of  power. 
Quinn  v.  MdMeux  EUctrie  Light  Co.,  Mass.,  93. 

LIEN. 
Grading  and  curbing— Act  of  April 8, 1861.1  The  lien  for  grading,  curbing  and 
paving  conferred  by  the  act  of  April  8,  ISiSl  —  P.  L.  820;  Purd.  167,  pi.  25-6  — 
attaches  when  the  work  on  the  ground  is  begun  and  not  before,  and  must  be 
filed  only  against  the  owner  of  the  property  at  that  time.  Norton  v.  Borough  of 
South  Ecuton,  Penn.,  408. 

See  Vbndor  and  Vendee,  888. 

LIFE  ESTATE. 

SeeDjoss),  784 

LIFE  TENANT. 

See  Waste,  488. 

LUNATICS  ESTATE. 

See  Taxation,  647. 

MALICIOUS  PROSECUTION. 

1.  Oriminal  proceedings  must  be  terminated.]    An  action  for  malidons  prosecution 

is  prematurely  brought  if  commenced  l>efore  ihe  criminal  prosecution  is  ended. 
A  criminal  prosecution  may  be  said  to  have  terminated :  (1)  where  there  is  a 
verdict  of  not  guilty  ;  (2)  where  the  grand  jury  ignore  a  bill ;  (8)  where  a  nolle 
prosequi  is  entered  ;  (4)  where  the  accused  has  been  discharged  from  bail  or  im- 
prisonment.   Lowe  V.  Warttnan,  N.  J.,  780. 

2.  Evidence  of  bad  character  in  mitigation.]    In  actions  for  malicious  prosecutions 

the  declaration  charging  injury  to  character,  evidence  on  part  of  defense  in  miti- 
gation of  damages  tending  to  show  the  bad  reputation  of  the  plaintiff  is  admis- 
sible. The  form  of  questions  put  to  witnesses  on  this  subject  considered.  In 
a  suit  of  this  kind,  when  the  defense  consisted  in  the  circumstance  that  the 
defendant  had  intended  to  charge  a  different  crime  from  that  contained  in  his 
affidavit  which  had  been  erroneously  drawn  by  the  magistrate,  it  is  competent 
for  the  defendant  to  prove  that  the  crime  so  intended  to  be  imputed  was  true  to 
the  best  of  his  belief.  O'Brien  v.  Frasier,  N.  J.,  865. 
See  Audita  Querela,  244. 

MANDAMUS. 
To  compel  payment  of  clerk  fees  to  collector.]  Where  an  act  of  the  legislature 
requires  the  county  clerk  to  pay  the  fees  of  his  office  to  the  county  collector, 
mandamus  will  not  issue  at  the  suit  of  a  tax  payer  to  enforce  such  payment. 
The  right  of  action  is  vested  in  the  collector,  and  it  Is  his  duty  to  collect  the  sum 
due  the  county.     State,  ex  rel.  Bamford,  v.  EblUnihead,  N.  J.,  788. 

MANDATE. 

Prom  supreme  court  not  obligatory  on  court  of  chancery  as  to  matters  not  in 

issue.]    Defendant  B.  had  recovered  a  judgment  against  the  defendant  railroad, 

one  01  three  railroad  companies,  partners  operating  their  respective  roads  as  one 

continuous  line,  and  had  levied  on  an  engine,  baggage  car,  etc.,  as  the  property 
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of  said  compaaj;  whereapon  the  oraton— two  of  tho  three  partners  — brought 
a  bill  to  enjoin  B.,  alleging  that  It  waa  partnerBhlo  property ;  that  the  llabilitiee 
of  the  partnership  lamlj*  ezoeeded  ita  aseets;  ana  that,  therefore,  the  property 
could  not  be  held  on  B.*b  ezecntlon.  B.  answered  and  filed  a  cross-bill,  praying 
that  his  jadgment  be  declared  a  first  lien  on  the  rolling-stock,  and  the  eame  en- 
forced by  a  sale;  or,  If  it  was  decided  that  he  was  entitled  to  have  only  an  an- 
divided  third  part  sold,  to  have  that  set  apart  and  sold.  There  was  no  evidence 
as  to  the  proportionate  interest  of  the  partners  in  the  engine.  The  mandate 
was  "for  the  amount  of  ons4kird  the  value"  of  the  property  levied  upon. 
Whereupon  the  orators  applied  to  the  court  of  chancery  for  leave  to  amend  their 
bill  by  setting  forth  the  proportion  of  interest  that  the  defendant  railroad  had 
in  the  engine,  claiming  tnat  It  could  not  exceed  one-eighth:  which  ksave  waa 
granted.  A  master  was  appointed  to  ascertain  the  value  of  the  property  and 
such  interest ;  and  on  the  coming  in  of  the  report  a  decree  was  entered  for  B. 
for  59-479ths  of  such  value.  Held,  that  the  mandate  was  not  obligatory  on  the 
court  of  chancery;  that  no  Issue  was  raised  by  the  pleadings  as  to  the  propor- 
tion of  interest ;  that  the  court  inadv^rUnUy  assumed  that  the  defendant  rail- 
road had  a  one-third  interest;  and  that  the  amendment  was  properly  allowed. 
LamoiUe  ValUy  B.  R.  Co,  v.  Bia^  and  MorUpeUer  and  Si.  JohnAury  B,  B.  Co,, 
Vt.,  860. 

MANUFACTURING  CORPORATION. 

1.  Mortgage  ci  corporate  property  and  franohiaes — foreclosure  —  stockholden  — 

directors — implied  agreemlmt  to  pay  for  services  —  fiztores  —  landlord  and 
tenant.]  The  act,  chapter  874  of  the  Laws  of  1872,  authorizing  manufacturing 
corporations  to  mortgage  their  corporate  property  and  franchises  to  secure  the 
payment  of  any  debt  contracted  for  the  purpose  of  carrying  on  the  business  of 
the  corporation,  was  intended  to  supersede  the  provisions  of  the  act,  chapter  780 
of  the  Laws  of  1867,  requiring  the  assent  of  two-thirds  of  the  stockholders  for 
that  purpose,  and  also  to  allow  the  companv  to  mortgage  its  personal  property 
and  franchises  as  well  as  real  estate.  Under  the  act  of  1872,  sudi  a  mortgage 
may  be  given  in  part  payment  of  the  purchase-price  of  property  bought  for  ue 
legitimate  operations  of  the  corporation.  The  provisions  of  the  general  manu- 
facturing act  of  1848,  requiring  that  the  directors  having  charge  of  the  affiura 
of  a  company  formed  thereunder  shall  respectively  be  stockholders  of  such 
company,  do  not  apply  to  the  original  organization  of  the  company.  The  per- 
sons named  in  the  certificate  of  incorporation,  although  not  stockholders,  are  the 
directors  for  the  first  year.  It  Is  contrary  to  reason  and  settled  rules  of  con- 
struction to  ascribe  to  a  statute  such  a  meaning  as  will  nullify  its  operation 
if  it  is  capable  of  any  other  interpretation.  The  liberal  rule  in  respect  to  fix- 
tures which  obtains  between  landlord  and  tenant  does  not  apply  as  between 
mortgagor  and  mortgagee.  Where  a  party  at  the  time  of  assuming  payment  of 
a  mortgage  on  real  estate  became  practically  the  owner  of  the  property  mort- 
g^ed,  such  of  the  tools,  implements  and  machinery  as  were  attached  to  and  be- 
came essential  to  the  use  of  the  premises  for  the  purposes  for  which  they  were 
used  became  thereby  subject  to  the  lien  of  the  mortgage.  A  mortgage  covering 
the  real  estate  of  a  gtiB  company,  which  by  its  terms  refers  only  to  existing  prop- 
erty, will  not  be  held  to  include  mains  and  pipes  Bul>8equently  attached  to  the 
mortgaged  property  and  affixed  at  points  remote  from  the  real  estate  described. 
Davidson  v.  Westchester  Gas-light  Co,,  N.  Y..  812. 

2,  Gkneral  act  1848  —  power  to  mortgage  —  written  assent  of  stockholden.  ]    The 

act  of  1864,  chap.  517,  as  amended  by  the  act  of  1871,  chap.  481,  authorizes  any 
corporation  founded  under  the  general  manufacturing  law  of  1848,  to  secure  the 
payment  of  any  debt  which  may  be  contracted  by  it  in  the  business  for  which  it 
was  incorporated,  by  mortgaging  all  or  any  part  of  the  real  or  personal  estate  of 
such  corporation,  and  declares  that  every  such  mortgage  shall  be  as  valid  as  if 
executed  by  an  individual  owning  such  real  or  personal  estate,  provided  the 
written  consent  of  stockholders  owning  at  least  two-thirds  of  the  capital  stock 
of  such  corporation  shall  be  filed  as  directed  by  the  act.  Seld,  that  this  pro- 
vision effectually  relieves  such  corporations  from  the  restriction  upon  their  cor- 
porate capacity  to  give  any  lien  upon  their  property  bv  mortgage  or  otherwise, 
imposed  by  section  2  of  the  Law  of  1848,  and  reading  the  two  acts  together,  it  is 
evident  that  such  restriction  is  intended  only  to  limit  the  general  powers  of 
trustees  of  such  corporations,  and  subject  them  to  the  control  of  the  stockholders, 
in  the  matter  of  giving  mortgages  or  liens,  and  was  not  founded  on  any  sup- 
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posed  poller  of  withholding  from  that  particalar  class  of  corporations  the  foil 
control  of  their  property  and  the  corporate  power  of  disposing  of  or  incumbering 
it,  which  is  possessed  bj  the  corporations  in  general.  It  is  not  essential  to  the 
giving  of  the  mortgage  that  the  debt  should  have  been  contracted  at  any  par- 
ticalar  time.  If  it  is  contracted  simaltaneoiisly  with  the  giving  of  the  secaritv, 
and  is  a  legitimate  debt  incarred  in  the  business  of  the  company,  it  comes  within 
the  letter  of  the  authority  conferred  by  the  statute.  A  corporation  cannot,  with- 
out some  statute  allowing  it,  either  sell  or  piortgage  its  franchises.  Chapter  168 
of  the  Laws  of  1878  provides  that  any  such  corporation  may  secure  the  payment 
of  any  debt  by  mortgaging  all  or  any  part  of  its  goods  or  chattels,  and  also  its 
"franchises,  privileges,  rights  and  liberties,"  provided  the  written  assent  of  a 
majority  of  the  stockholders  owning  at  least  two-thirds  of  the  capital  stock  of 
such  corporation  shall  first  be  filed.  HM,  that  where  the  consent  covered  only 
the  real  and  personal  estate  of  the  company,  and  contained  no  mention  of  Its 
franchises,  privileges,  rights  or  liberties,  such  omission  of  itself  was  sufficient 
ground  for  holding  the  mortgage  inoperatiye  as  to  those  rights.  Lord  v.  Ton- 
kers  Fuel  Gas  Company,  N.  Y.,  817. 

MARRIAQE. 

1.  AnnnlHng  for  fraud  —  pregnancy  of  wife.]  A  husband  who  has  had  sexual  in- 
tercourse with  the  woman  who  subsequently  became  his  wife  is  not  entitled  to 
have  his  marriage  annulled  on  the  ground  that  she  represented  herself  to  be 
pure  when  he  proposed  marriage  to  her,  but  who  was  in  fact  at  the  time  of  the 
representation  with  child.    SeUheimer  v.  SeUheimer,  N.  J.,  817. 

2..  Separation  —  alimony  —  custody  of  children.]  On  a  judgment  for  separation 
in  favor  of  the  husband,  there  is  no  power  in  the  court  to  order  an  allowance  to 
the  wife  for  her  support.  In  disposing  of  the  custodr  of  minor  children  the 
court  consults  mainly  the  welfare  of  the  children.  Waring  v.  Waring,  N.  Y. , 
829. 

3.  Collusive  agreement  for  divorce  —  mortgage  to  secure  payment  of  money  to 
wife  —  alimony  —  effect  of  adultery  of  wife.]  A  judgment  ordered  for  the 
defendant  upon  an  agreed  statement  of  facts,  which  showed  that  the  mortgage 
in  suit  was  given  to  secure  the  payment  of  a  sum  of  money  by  a  husband  to  his 
wife,  under  a  collusive  agreement  for  obtaining  a  divorce  in  her  favor,  is  not 
conclusive  against  the  right  of  the  wife,  after  such  divorce  has  been  decreed,  to 
recover  alimony  from  the  husband.  Nor  is  the  adultery  of  the  wife,  both  be- 
fore and  after  such  divorce,  a  legal  bar  to  the  granting  of  alimony  upon  her 
petition  subsequently  brought.     Oross  v.  Gross,  N.  H.,  8l. 

MARRIED  WOMAN. 
See  ExBCXJTiON,  703;  Paupkr,  780;  Statute  op  Limitations,  759;  Tbbsfass  Quabb 

Clausum  Fbbgit,  416. 

MASTER  AND  SERVANT. 

1.  Breach  of  contract  —  evidence  —  ezoeptions  —  verdict.]    Plaintiff  sued  defend- 

ant  for  one  year's  wages  as  farm  laborer  and  marketing  farm  produce.  Defend- 
ant alleged  breach  of  contract  on  the  part  of  plaintiff  by  reason  of  his  having 
retained  and  converted  to  his  own  use  certdin  moneys  received  from  the  sale  of 
the  farm  produce.  Held,  that  the  plaintiff's  failure  to  account  for  the  entire 
proceeds  of  the  sales  made  by  Uim  was  not  such  a  breach  of  the  contract  as  pre- 
vented  him  from  recovering  the  amount  due  for  his  services,  less  the  amount  so 
retained.  While  ordinarily  the  damages  sustained  by  a  failure  to  perform  some 
of  the  conditions  of  a  contract  may  properly  be  allowed  against  the  full  amount 
claimed;  yet,  unless  the  failure  is  substantial,  material,  and  strikes  at  the  verv 
essence  of  the  contract,  or  it  appears  that  the  parties  intended  that  any  such 
violation  should  render  the  contract  of  no  effect,  it  cannot  defeat  a  recovery. 
Exceptions  taken  on  the  trial  to  the  rulings  of  the  judge  as  to  the  effect  of  cer- 
tain alleged  embezzlements,  as  constituting  a  breacii  of  contract,  are  of  no  avail 
when  it  appears  from  the  verdict  of  the  jury  that  no  such  embezzlements  had 
taken  place.     Thirner  v.  Koutoenhofien,  iN.  Y.,  296. 

2.  Contributory  negligence  —  unguarded  elevator  well.]    Where  there  was  evi- 

dence upon  which  the  jury  could  legally  have  found  their  verdict,  the  question 
of  its  weight  or  value  cannot  be  considered  by  this  court.  It  is  the  duty  of  a 
company  to  provide  for  its  servants  a  reasonably  safe  place  in  which  to  do  their 
work;  but  when  a  building  or  place  where  the  servant  is  employed  is  obviously 
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unsafe,  and  the  workman,  neyertheleae,  engages  to  work  in  it,  he  takes  the  riaka 
which  he  must  know  are  incident  thereto,  m  an  action  brooght  bj  a  servant 
against  a  oompanr  emplojlng  him,  to  recorer  for  inlnries  alleged  to  have  been 
caused  bj  Its  negligence  in  leaving  ungaarded  an  eleyator  well  into  which  he 
fell  and  was  injured.  It  appeared  tnat  tne  plaintiff  was  directed  bj  the  foreman 
to  go  into  the  cellar  on  an  errand  ;  that  the  pl*oe  was  dark  and  he  fell  into  the 
elevator  well  and  was  injured.  The  plaintiff  testified  that  he  had  been  in  the 
emplojment  of  the  defendant  for  several  jears  and  knew  of  the  existence  of  the 
elevator  well;  that  the  forenutn  told  him  "to  hurrj/*  and  being  nearer  the 
elevator  well  than  he  thought  he  walked  into  it ;  that  he  did  not  know  whether 
there  was  or  was  not  any  ronce  to  the  well.  HM,  that  the  evidence  showed 
contributory  negligence  on  the  part  of  the  servant,  and  that  he  could  not  recover. 
Taylor  v.  (jarew  Manufaeturing  Company,  Mass.,  382. 

3.  Iqjory  to  emplojree — oontribntory  negUgenoe  —  defoctiTe  bompers.  ]  Plaintiff 
was  a  brakeman  on  defendant's  road,  and  while  trying  to  couple  two  ears  he  was 
crushed  between  them,  sustaininff  serious  injuries.  Hsld,  that  whether  he  was 
chargeable  with  contributory  negligence  was  clearly  a  question  of  fact  for  the 
jury,  and  the  trial  judge  did  not  err  in  submitting  it  to  them.  A  railroad  com- 
pany  is  under  obligation  to  its  employees  to  exercise  reasonable  care  and  dili- 
gence in  furnishing  them  safe  and  suitable  implements,  cars  and  machinery  for 
the  discharge  of  their  duties,  and  the  fact  that  cars  of  another  company,  which 
it  is  bound  to  receive  and  transport  over  its  road,  are  defective  does  not  relieve  it 
from  some  duty  to  its  employees.  If  such  cars  are  known  to  be  defective  and 
unsafe  it  is  not  bound  to  take  them  and  it  is  bound  to  inspect  them  just  as  it 
would  its  own.  and  is  responsible  for  the  consequences  of  such  defects  as  ordi- 
nary inspection  would  diHclose.  At  the  time  of  the  accident  the  defendant's  road 
was  so  arranged  that  both  broad  and  standard  gauge  cars  could  be  run  npon  it  in 
the  same  train,  and  there  were  both  kinds  of  cars  in  the  train  upon  which  the 
plaintiff  was  acting  as  brakeman.  The  train  broke  in  two  in  the  night-time 
while  under  way  and  the  two  cars  which  he  was  required  to  couple  were  of 
different  gauge,  and  failing  to  make  the  coupling  the  draw-heads  passed  each 
other,  and  the  bumpers  not  being  wide  enough  to  protect  his  person,  he  received 
the  injuries  complained  of.  The  evidence  tended  strongly  to  show  that  the 
bumper  on  each  of  the  two  cars  which  the  plaintiff  was  attempting  to  couple  was 
made  of  a  strip  of  wood  only  three  inches  thick  nailed  on  to  the  car,  thus  leav- 
ing, when  the  cars  came  together,  a  space  of  only  six  inches,  wholly  insufficient 
for  the  protection  of  the  brakeman.  In  an  action  by  plaintiff  to  recover  dam- 
ages, hM,  that  whether  there  was  any  evidence  of  defendant's  negligence  was 
Jroperly  submitted  to  the  jury.  The  defect  complained  of  was  obvious,  easily 
iscoverable  bv  the  most  ordinary  inspection,  and  could  have  been  easily  rem- 
edied by  simply  nailine  or  fastening  additional  straps  of  iron  to  the  ends  of  the 
cars,  so  as  to  give  the  bumpers  sufficient  width  to  afford  the  protection  needed 
and  intended.  Held,  further,  that  there  was  no  error  in  the  charge  of  the  court 
or  in  its  refusal  to  charge.  Gottlieb  v.  J\r.  T,,  L.  E.  and  Western  R.  R,  Co,,  N. 
Y.,  934. 

4.  Manifest  danger.]  An  employer  is  entitled  to  assume  that  his  employee  will  not 
needlessly  expose  himself  to  manifest  dangers  in  the  performance  of  his  duties  ; 
and  if  the  servant  has  not  sufficient  intelligence  to  do  so,  and  is  not  a  man  of 
manifest  imbecility,  the  employer  is  not  responsible  for  the  consequences,  .fitis- 
seU  V.  TUlotion,  Mass.,  720. 

6.  Negligence  of  co-servant  —  fall  of  staging.]  The  city,  through  its  highway 
commissioner,  employed  a  carpenter  and  builder  by  the  name  of  Gates  to  erect 
a  public  building.  Gates  to  furnish  the  lat>or  and  tools  and  the  dty  to  furnish  all 
the  materials.  The  city  had  general  supervision  as  to  the  dimensions  and  con- 
struction, but  gave  no  directions  as  to  the  details  of  the  work.  The  plaintiff,  a 
workman,  was  injured  by  the  falling  of  a  staging,  caused  by  a  defective  bracket, 
which  l>elonged  to  Gates,  and  which  lie  had  brought  there  and  directed  to  be  pot 
up  by  a  workman  by  the  name  of  Green.  In  an  action  against  the  city  to  recover 
damages  for  the  injury,  held,  that  if  plaintiff  was  the  servant  of  the  defendant, 
he  was  the  fellow-servant  of  Gates  and  Green.  That  if  the  brackets  were  not 
strictly  tools  required  to  be  furnished  by  Gates,  they  were,  nevertheless,  imple- 
ments owned  and  kept  by  him,  and  which  he  might  use  under  his  contract  with 
the  defendant,  and  that  the  nef^li^ence.  if  any,  was  that  of  servants  in  construct- 
ing the  unsafe  stagintr,  and  not  that  of  the  master  in  not  furnishing  proper  ma- 
terials.   Hoppin  V.  City  of  Worceeter,  Mass.,  884/ 
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6.  Negligenoe  —  evidence — intoxication  of  servant]    The  intoxicatioD  of  a  per- 

son having  charge  of  machinery  used  in  hoisting  heavy  materials,  liable  from 
their  great  weight  to  break  away  and  fall,  is  quite  material  upon  an  issue  as  to 
who  was  in  fault  for  an  injury  occurring  from  such  a  fall,  and  tends  legitimately 
to  prove  the  incompetency  of  such  engineer  to  perform  the  duties  with  which 
he  was  charged.  In  an  action  for  nec^ligence  the  defendant  is  not  entitled  to 
have  the  jury  instructed  by  the  trial  judge  that  he  is  entitled  to  any  doubt  which 
the  jury  may  have.  The  duty  of  the  master  to  furnish  safe,  suitable  and  sound 
tools,  machinery  and  appliances  for  the  use  of  the  servant  in  the  performance  of 
the  worlc  of  the  master,  and  to  keep  them  in  repair,  is  not  an  absolute  one,  and 
is  satisBed'by  the  exercise  of  reasonable  care  and  prudence  on  the  part  of  the 
master  in  the  manufacture,  selection  and  repajr  of  such  appliances.  This  is  a 
duty  which  cannot  be  delegated  to  a  servant  so  as  to  excuse  the  master  from 
damages  occurring  throng  an  omission  to  perform  it.  Tet  when  the  master 
has  exercised  all  of  the  care  and  caution  which  a  prudent  man  would  take  for 
the  safety  and  protection  of  his  own  person,  the  law  does  not  hold  him  liable 
for  the  consequences  of  a  defect  which  could  not  be  discovered  by  careful  in- 
spection or  the  application  of  appropriate  tests  to  determine  its  existence. 
Probst  V.  Ddamater,  N.  Y..  687. 

7.  Railroad  company  —  negligenoe — cars  received  from  another  road  —  evi- 

dence.] The  duty  of  a  railroad  company  toward  its  employees,  in  reference 
to  cars  received  from  another  company,  consists  in  making  proper  inspec- 
tion by  competent  inspectors  under  proper  superintendence  and  instructions,  not 
in  furnishing  a  proper  fnstrumentality.  The  appearance  and  conduct  of  a  wit- 
ness  on  the  stand  may  properly  be  considered  by  the  jury  in  connection  with 
other  evidence  in  forming  a  judgment  as  to  his  competency  for  a  position  of 
trust  to  which  he  was  assigned  oy  the  defendant  Keith  v.  Ifew  Haven  and 
Northampton  Co.,  Mass.,  728. 

MECHANICS'  LIEN. 

See  MoBTGAGE,  404. 

MESNE  PROFITS. 
See  Trespass,  110. 

MINERAL  RIGHT. 
The  owner  of  a  mineral  right  paying  tax  on  the  real  estete  and  then  bringing  snit 
against  the  owner  of  the  soil  and  timber  to  recover  back.]  Neill  owned  the 
mineral  right  in  land.  Lacy  and  Kline  the  soil  and  timber.  The  land  was  put  up 
at  public  sale  for  taxes.  Neill,  in  order  to  prevent  a  sale  and  save  his  mineral 
right,  paid  the  tax  due  ;  he  then  brought  suit  against  Lacy  and  Kline  to  recover 
the  amount  so  paid.  The  town  court  decided,  that  as  defendant  in  the  suit  had 
made  no  express  promise  to  pay,  and  there  was  no  community  of  interest  from 
which  a  promise  to  pay  could  be  Implied,  there  could  be  no  recovery.  Held,  the 
ruling  was  proper.    NeiU  v.  La^ey  and  Klines  Penn.,  610. 

MORTGAGE. 

1.  Extending  time  —  release  of  soreties.]    Plaintiff,  as  the  holder  of  abend  and 

mortgage  upon  which  the  defendants  were  guarantors,  extended  time  of  its  pay- 
ment,  taking  from  the  mortgagor  a  chattel  mortgage  as  collateral  security.  The 
chattel  mortgage  contained  the  following  provision  :  *'  In  case  the  said  Catharine 
Kane  shall  at  any  time  deem  herself  or  said  real  estate  mortgage  or  this  security 
unsafe.  It  shall  be  lawful  for  her  to  take  possession  of  such  property  and  to  sell 
the  same  at  public  or  private  sale  previous  to  the  time  above  mentioned  for  the 
payment  of  said  debt,  applying  the  proceeds  as  aforesaid  after  deducting  all  ex- 
penses." Heldt  that  this  provision  could  not  be  construed  as  giving  any  rights 
to  the  defendants  as  guarantors  of  the  real  estate  mortgage,  or  save  the  ex  ten- 
sion  from  the  effect  of  releasing  them  as  sureties.     Kane  v.  Cortesy,  N.  Y.,  331. 

2.  Forecdosore  bars  redemption  —  Gen.  Laws,  ohap.  122,  §  14.]    The  foreclosure 

of  a  mortgage,  according  to  the  provisions  of  Gen.  Laws,  chap.  122,  §  14,  bars 
the  redemption  right  of  the  mortgagor,  and  all  persons  claiming  under  him, 
including  minor  heirs.     Thompson  v.  Paris,  N.  T.,  26. 

3.  To  secure  support  assignable.]    A  mortgage  to  secure  an  agreement  to  support 

another  during  life  is  assignable ;  and  the  condition  may  be  performed  by  an 
assignee,  unless  the  support  is  required  by  the  mortgage  to  be  furnished  person* 
ally.     OttaqueeMe  Savings  Bank  v.  Holt,  Vt.,  880. 
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4.  Amonnt  to  b«  p«ld— labsMiDMit  mortgagMb]    And  If  aadgned,  tlw 

agreed  upon  in  good  faith  between  the  assignee  and  the  mortgagor  to  be  paid 
for  the  support  is  the  sum  to  be  paid  by  a  subMqnent  mortgagee  on  redemption, 
and  not  what  a  master  foand  was  the  actnal  cost  of  supporting,  although  the 
agreement  was  made  after  the  second  mortgage  was  given,  the  suosequeni  mort- 
gagee  taking  its  mortgage  with  knowledge  that  there  was  a  controTersj  over 
wlu^  was  to  be  paid  on  the  first  mortgage.     lb. 

6«  Of  leasehold— rM^rding  — Acta  of  A|M:il  27,  18S6,  and  BCay  13, 1876,  —  me. 
ohanios*  liens  —  sheilflPs  sale — acknowledgment. ]  In  an  action  of  ejectment 
to  recover  a  leasehold  estate,  both  parties  claimed  through  A.,  who  was  leasee 
of  B.  and  of  C.  and  D.,  brothers.  The  lease  to  A.  was  regularly  signed  and 
acknowledged  and  signed  bv  B.,  but  as  to  C.  and  D.  it  was  signed  *'  C.  Bros. " 
in  the  handwriting  of  C,  Aid  the  notary's  certificate  set  forth  that  "B.  &C. 
Bros.,  br  C,"  appeared  and  acknowledged.  RM,  that  the  lease  was  properlj 
executed  and  acknowledged,  at  least  as  to  B.,  and,  therefore,  entitled  to  be  re- 
corded ;  and  further,  tliat  the  continued  acknowledgment  of  the  validity  thereof 
by  all  the  parties,  and  their  actions  in  regard  to  it  estopped  them  from  denying 
it.  Under  the  lease,  A.  took  possession  of  the  premises,  put  down  and  operated 
oil  wells  thereon,  and  continued  in  possession  until  the  premises  were  sold  on 
execution  on  mfwhanics'  liens,  at  whicn  sale  defendant  bought  the  leasehold  and 
took  possession.  For  reasons  not  explained,  the  mechanics'  liens  were  entered 
and  prosecuted  against  "A.  and  others,  doing  business  at  the  F.  Oil  Co."  It  did 
not  appear  that  any  one  except  A.  was  interested  in  the  premises  prior  to  the 
sale.  Heid,  that  the  proceedings  on  the  liens  and  sale  affected  no  one  but  A., 
and  that  defendant's  claim  was,  therefore,  under  him  only.  Plaintiflb  claimed, 
under  A.,  as  purchasers  at  a  sheriflTs  sale,  on  a  mortgage  of  his  leasehold,  exe- 
cuted to  them  and  recorded  before  the  medianics'  liens  attached.  Held,  that  the 
plaintiff's  title  was  good.  The  mortgage  was  a  first  lien,  and  was  not  discharged 
by  the  sale  to  defendant  on  the  mechanics'  liens.  It  was  authorized  by  the  act 
of  April  27, 1855—  Purd.  486,  pi.  146  — providing  for  the  mortgag^g  of  mining 
and  other  leaseholds,  and  by  the  same  act  was  placed  upon  equal  footing  as  to 
"  lien,  notice,  evidence  and  priority  of  payment,  as  mortgages  oi  freehold.  The 
mortgage  was  executed  November  29, 1882,  and  recorded  in  the  proper  mortgage 
book  on  December  15,  1882.  The  lease  to  A.  was  dated  October  1, 1882,  and  re- 
corded at  the  same  time  and  in  connection  with  the  mortgage.  Held,  that  the 
mortgage  was  properly  recorded  under  the  act  of  1855,  supra.  The  supplement- 
ary act  of  May  13, 1876—  Purd.  2004,  pi.  8  — did  not  applv  to  this  case.  The 
two  acts  are  in  pari  materia,  and  munt  be  construed  so  that  both  may  stand. 
The  latter  applies  in  cases  where,  by  reason  of  the  lease  having  been  previously 
recorded,  or  other  similar  cause,  the  act  of  1855,  as  to  recording  the  mortgage 
and  leade  together,  cannot  be  complied  with.     OiU  y.  Weston,  Penn.,  404. 

6.  Of  leasehold  estate  and  fixtures  thereon — right  of  mortgagee  to  follow  prop- 
erty  removed  from  the  leasehold  —  trover  —  evidenoe.J  A  mortgagee  of  a 
leasehold  estate  has  a  right  to  follow  property  embraced  in  his  mortgage  where- 
ever  he  finds  it,  even  though  it  has  been  removed  from  the  leasehold  by  per- 
mission of  the  mortgagor,  and  he  can  maintain  trover  and  conversion  against 
the  holder.  It  is  immaterial  that  the  mortgage  is  not  due,  unless  the  mortgagor 
has  reserved  to  himself  possession  and  control  of  the  property  until  default  in 
payment  of  the  mortgage  debt.  A  mortgage  of  a  leasehold  contained  the  follow- 
ing clause:  *'  Together  with  all  machinery  and  fixtures  thereon."  This  was 
followed  by  an  enumeration  of  articles  which,  as  claimed,  did  not  include  a  cer- 
tain engine  and  belt  In  an  action  of  trover  and  conversion  by  the  mortgagee 
against  the  holder  of  these  articles,  plaintiff  offered  the  testimony  of  the  mortga- 
gor to  show  that  they  were  on  the  leasehold  when  the  mortgage  was  made,  but 
had  been  removed  since.  Held,  that  said  evidence  was  admioible.  The  act  of 
April  27,  1855 — Purd.  486.  pi.  146 —  relating  to  the  mortgaging  of  mining  lease- 
holds, applies  to  oil  lands,  notwithstanding  it  was  passed  before  petroleum  was 
discovered.     OiU  y.  Weston,  Penn.,  417. 

See  Manufactukiuo  Corporatioh,  828. 

MUNICIPAL  CORPORATION. 
1.  Oontract  in  ezoeas  of  powers  —  city  of  Pittsbmrgh  **  improvement  bonds  ^ — 
li^Junotion  to  restrain  perfbrmanoa  of  oontraots  relating  to.]    It  is  well  settled 
that  the  a^^ents,  officers  or  city  council  of  a  municipality  cannot  bind  the  cor- 
poration by  any  contract  not  within  the  scope  of  its  powers.  .  The  act  of  Btfay  9, 
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1879,  aathorised  inter  alia,  the  coanoils  of  any  citjr  of  the  second  class  of  which 
Pittsburgh  was  one,  by  ordinance,  to  make,  execute  and  negotiate  its  bonds,  to 
be  known  as  "  improvement  bonds,"  to  an  amount  not  exceeding  $6,000,000,  the 
proceeds  thereof  to  be  nsed  in  paying  or  retiring  bonds  previously  issued  by  the 
city,  for  the  purpose  of  improving  the  streets  and  avenues  thereof,  and  also,  tem- 
porary loan  bonds  issued  to  meet  the  interest  on  said  street  bonds,  and  for  no 
other  purposes  whatever.  .  .  .  The  third  section  of  the  act  declares,  "  they 
shall  be  sold  at  not  less  than  par,  with  accrued  interest,  but  the  said  councils 
may  allow- a  reasonable  compensation  for  the  sale  or  negotiation  of  the  said 
bonds.*'  On  the  27th  of  January,  1880,  the  city  of  Pittsburgh  passed  an  ordi> 
nance  authorizing  an  issue  of  bonds,  substantially  in  the  words  of  the  act  of 
1879,  and  declared  they  should  not  be  sold  at  less  than  par  and  accrued  interest ; 
but  provided  that  the  finance  committee  or  sub-odmmittee  might  allow  a  reason- 
able  compensation  for  the  negotiation,  sale  or  exchange  thereof.  Said  sub- 
committee entered  Into  several  contracts  with  the  appellants  and  each  failing  of 
their  object,  a  final  agreement  was  entered  into  which  stipulated  and  declared  that 
"  the  City  of  Pittsburgh  sells  at  par  and  accrued  interest  **  to  the  appellants,  the 
whole  $6,000,000  of  bonds  which  it  was  authorized  to  issue,  and  allows  them  a  com- 
mission of  one  per  cent  on  all  bonds  purchased  or  exchanged  by  them  under  the 
agreement.  On  a  bill  being  filed  by  citizens  and  tax  payers  of  the  city  to  enjoin 
against  the  performance  of  the  contract,  held,  that  practically  and  substantially 
the  transaction  was  an  agreement  to  sell  the  bonds  to  the  appellants  for  less 
than  par  and  accrued  interest,  and  being  unauthorized  by  the  statute,  was  illegal 
and  void.     W7ielen*e  Appeal,  Penn.,  1 

2.  IMective  highway  —  notice  of  claim.]    Under  the  act  of  1877  —  chap.  234  — 

as  amended  by  act  of  1879  —  chap.  244  —  the  notice  of  claim  for  damages  for 
injuries  received  on  account  of  a  defective  highway  must  be  in  writing,  contain 
a  statement  of  the  time,  place  and  cause  of  the  injury  or  damage,  and  deficiencies 
in  it  cannot  be  supplied  by  oral  statements  to  the  town  officers.  Accordingly  a 
notice  which  states  that  the  injury  ''  was  caused  by  an  obstruction  on  the  high- 
way "  was  insufficient.    Roberts  v.  InTiabitants  of  Doualas,  Mass.,  114. 

3.  Defective  street — notioe  of  injury.]    The  notice  required  to  be  given  to  a  city 

by  a  party  claiming  damages  for  injuries  received  from  a  defect  in  the  street 
within  thirty  days  of  such  injury  —  chap.  234,  Laws  of  1877  —  is  sufficient,  if 
it  states  the  proximate  cause  of  the  inj^iry  complained  of.  Grogan  v.  City  of 
Worcester,  Mass.,  735. 

4.  Jersey  Oity  —  charter  of  1874,  §  9  —  improvements  —  conourrenoe  of  boards — 

ratincation  by  one  of  work  done.]  When  the  charter  of  a  municipal  corporation 
authorizes  a  contract  to  be  made  by  the  corporate  body  in  a  certain  mode,  its 
officers  and  agents  cannot  bind  it  in  any  other  manner.  The  concurrence  of  the 
board  of  finance  and  taxation  with  the  board  of  public  works  is  required  for  the 
making  of  any  improvement,  or  the  doing  of  any  work,  or  procuring  any  mate- 
rials, by  section  9  of  the  supplement  of  the  charter  of  Jersey  City  of  1874,  re- 
pealing section  87  of  the  supplement  of  1873.  A  ratification  by  the  board  of 
public  works  of  an  order  for  work  done  in  repairing  a  public  sewer  by  the  chair- 
man of  the  streets  and  sewers,  a  sub-committee  of  said  board  of  public  works, 
by  approval  of  the  bill  presented  tberefor,  is  not  sufficient  to  bind  the  city. 
Keeney  v.  Jersey  City,  N.  J.,  811. 

6.  Negligence  —  care  of  streets.]  A  municipal  corporation,  having  power  to  main- 
tain and  control  streets.  Is  bound  to  exercise  ordinary  and  reasonable  care  and 
diligence  to  see  that  they  are  kept  in  a  reasonably  safe  condition  for  public 
travel,  and  a  general  rule  to  that  effect  may  now  be  considered  as  established, 
and  to  be  applicable,  whether  the  act  or  omission  complained  of  and  causing  the 
injury  was  that  of  the  municipal  authorities  or  some  third  party.  NeUon  v. 
Village  of  Canisteo,  N.  Y.,  159. 

6.  defective  crosswalk  —  oonstruotive  notioe  —  question  of  fact.]      A  city 

cannot  relieve  itself  from  liability  for  an  injury  occurring  from  a  defect- 
ive crosswalk,  by  proving  that  it  had  instructed  its  policemen  to  ascertain  and 
report  all  such  defects,  and  that  no  defect  In  the  walk  in  question  had  been  re- 
ported. Whether  a  depression  of  eight  inches  in  one  corner  of  a  stone  five  feet 
long  and  two  feet  wide  constitutes  such  a  defect  In  the  walk  as  to  render  it  un- 
safe, is  a  question  of  fact  which  should  be  left  to  the  jury.  GoodfeUow  v.  Mayor, 
etc.,  of  New  York,  N.  Y.,  151. 

T -« — of  fire  department.]    The  rule  which  exempts   a   municipal   corporation 
from  liability  to  an  individual  for   an  injury  to  him  resulting  from  negll* 
Vol.  n.  — 124 
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genee  in  the  perfonnanoe  by  the  oorporatton  of  a  duty  owed  to  the  pablic  and 
unpoeed  by  law,  appliea  to  the  case  of  a  member  of  a  fire  department  of  a  atj, 
injured  by  negligence  in  the  care  of  apparatus  for  extinguishing  fires,  main- 
tained under  the  authority  and  direction  of  its  charter.  WUd  v.  Ma^or,  etc^ 
OUy  ofPaUrson,  N.  J.,  808. 
8.  Omamantal  shad«  trees  in  street  —  rotten  limb  fell — duty  of  lot^wnerand 
city.]  In  a  city  where  for  a  long  time  the  municipality  has,  by  its  charter,  had 
authority  to  plant,  rear,  trim  and  preserve  ornamental  shade  trees  in  the  streets, 
proof  that  a  defendant  owns  and  occupies  the  lot  in  front  of  which  such  a  tree 
stands  on  the  street  is  not  sufficient  evidence  that  he  planted  or  maintains  the 
tree  for  his  own  uses,  so  as  to  charge  him  with  the  duty  of  trimming  the  same, 
and  with  responsibility  for  injury  received  by  the  plaintiff,  upon  whom  a  neg- 
lected rotten  limb  had  fallen.  Where  a  municipal  corporation,  under  its  charter, 
plants  or  maintains  shade  trees  on  the  sidewallss  of  its  streets  the  owners  or 
occupants  of  the  adjoining  premises  are  not  charged  with  the  duty  of  properly 
trimming  the  trees,  in  the  absence  of  any  statute  or  municipal  regulation  impos- 
ing that  duty  upon  them.  The  old  English  rule  that,  if  an  occupant  of  land 
along  a  highway  inclosed  his  land  so  that  travelers  could  not  pass  over  it  when 
the  road  was  out  of  repair,  he  thereby  became  bound  to  keep  the  highway  in 
good  order,  does  not  prevail  in  New  Jersey.      WeUer  v.  MeCormUk^  ]N.  J..  T75. 

NEGLIGENCE. 

1.  Contributory  — ^'when  comrt  should  nonsuit.]   Where,  upon  the  trial  of  an  action 

for  personal  injuries,  alleged  to  have  been  caused  by  defendant's  negligence,  it 
becomes  manifest  that  the  injury  would  not  have  occurred  but  for  the  plaintiff's 
carelessness,  it  is  the  duty  of  the  trial  court  to  nonsuit  the  plaintiff.  Dateapori 
V.  Brooklyn  City  Railroad  Co.,  N.  Y.,  826. 

2.  Bvidenoe  of  similar  acts  of  carelessness.]    On  an  issue  as  to  defendant's  negli- 

gence at  a  particular  time  in  producing  the  act  complained  of,  it  is  not  competent 
to  show  like  acts  of  carelessness  on  his  part  at  other  times.  In  an  action  for  in- 
juries alleged  to  have  been  caused  -by  defendant  running  into  plaintiffs  team  on 
the  highway,  plaintiff  offered  to  show  that  "  loads  like  in  character  to  this  one 
were  habitually  and  continually  hauled  down  this  hill  by  the  defendant  with 
this  horse,  and  driven  at  such  speed  that  the  horse  could  not  control  the  load." 
Ileld^  that  the  evidence  offered  was  not  competent ;  that  evidence  of  the  negli- 
gence of  the  defendant  at  other  times  ^in  overloading  the  horse  or  in  driving  at 
an  unreasonable  rate  of  speed  was  not  admissible.    Whitney  v.  CroM,  Mass..  liST. 

3.  Bxplosion  of  cartridges  —  question  for  Jnry.l     In  an  action  to  recover  for  dam- 

ages to  the  property  of  plaintiff  and  his  assignors,  caused  by  an  explosion  of 
blasting  cartridges  which  defendant,  who  was  a  contractor,  had  on  hand  for  the 
purpose  of  blasting  rocks,  the  case  resolved  itself  into  an  inquiry  whether  the 
explosion  was  caused  by  ignition  from  the  heat  of  a  steam-pipe  near  which  they 
lay,  or  spontaneous  combustion  originating  in  a  defect  of  manufacture.  The  jniy 
found  that  the  cartridges  were  fired  by  contact  with  the  pipe.  HM,  that  the 
verdict,  having  evidence  to  support  it,  should  be  affirmed.  BcUiTU  ▼.  FarUy, 
N.  Y..  672. 

4.  Getting  on  oar  while  in  motion  —  street  railroad — clearing  snow  fromtrac^ 

—  contributory  negligence  —  release.]  Plaintiff  endeavored  to  enter  one  of 
defendant  s  cars  by  tlie  rear  platform,  but  finding  it  full  passed  along  by  the 
side  of  the  car  to  reach  the  front  platform.  The  car  was  moving  slowly.  De- 
fendant's snow  plows  and  sweepers  with  those  of  other  railroads  using  the  same 
tracks,  had  thrown  the  snow  off  its  tracks,  in  a  public  street  of  the  city,  formioff 
a  slanting  ridge  of  snow  about  three  feet  high,  three  feet  wide  at  the  base,  and 
one  and  a  half  at  the  top,  sloping  toward  the  car  and  so  near  it  as  to  leave  merely 
room  for  the  car  to  pass.  The  surface  of  the  ridge  was  covered  with  a  thin 
coating  of  recently  fallen  snow,  which  made  it  difficult  to  perceive  that  under- 
neath it  was  hard  and  slippery.  The  snow  had  lain  there  for  some  weeks,  much 
longer  than  was  reasonably  sufficient  for  its  removal.  While  passing  from  the 
rear  of  the  car  to  the  front  plaintiff  was  thrown  under  the  cars  and  seriously 
injured.    He  recovered  a  verdict  for  $9,000.    Held  a  question  of  fact  for  the  juiy, 

1.  Whether  the  ridge  of  snow  was  caused  by  defendant's  plows  and  sweepers. 

2.  VVhether  it  had  existed  for  a  longer  period  of  time  than  was  reasonably  snf- 
ficient  for  its  removal.  3.  Whether  plaintiff  was  guilty  of  negligence  oontribnt- 
ing  to  the  injury.  4  Whether  plaintiff  was  incompetent  at  the  time  of  executing 
an  alleged  release.     Held,  also,  1.  While  the  railroad  company  had  the  right  to 
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remove  the  soow  from  its  tracks,  it  could  not  lawf allj  cause  an  obstraction 
which  would  interfere  with  the  safe  passing  and  repassing  of  persons  traveling 
upon  the  road.  2.  That  the  duty  of  the  railroad  was  the  same  as  an  owner 
of  property  adjoining  a  street  in  a  populous  city.  He  is  bound  to  remove  the 
snow  from  the  sidewalk  to  the  street,  but  is  not  justified  in  permitting  its  accu- 
mulation to  so  large  an  extent  as  to  produce  injury  to  those  who  might  have 
occasion  to  use  the  street.  8.  Whatever  obligations  rest  upon  municipal  author- 
ities  in  exercising  a  supervisory  care  over  streets  the  duties  devolving  upon  them 
do  not  relieve  the  owners  of  property  or  franchises  from  liability  for  injuries 
occastioned  by  obstructions  created  or  continued  by  their  negligence.  4.  Where 
two  or  more  railways  contribute  to  the  creation  of  a  nuisance  id  a  public  street 
each  is  liable  for  an  injury  resulting  therefrom.  5.  That  plaintiff  was  not  under 
circumstances,  as  matter  of  law,  guilty  of  negligence  contributing  to  the  injury. 
6.  That  if  at  the  time  plaintiff  executeid  the  alleged  release  he  was  In  a  condition 
of  mind  that  rendered  him  incompetent  to  appreciate  the  instrument  he  executed, 
it  was  not  a  bar  to  the  action.  Dixon  v.  Brooklyn  City  and  Nevttoton  R,  B.  Co., 
N.  y.,  507. 

6.  Iqjury  at  railroad  crossing  —  question  for  Jury.]  While  a  railroad  company 
must  be  allowed  the  free  use  of  all  its  rights,  yet  those  rights  must  be  exer- 
cised  with  duo  regard  to  the  safety  of  others.  In  an  action  against  a  railroad 
company  for  damages  for  personal  injury,  it  does  not  matter  that  the  proof  of 
Q^gligoQce  is  slight;  if  it  exceeds  a  mere  scintilla,  it  should  be  submitted  to  the 
jury.  In  an  action  of  damages  against  a  railroad  company  plaintiff's  evidence 
was  to  the  following  effect :  A  freight  train  belonging  to  the  company  was  left 
standing  across  a  turnpike  road,  and  the  engine  detached.  The  train  was  cut  in 
two,  however,  leaving  a  gap  about  twenty-five  feet  wide  between  the  cars,  to 
drive  through.  Plaintiff  upon  approaching  the  crossing  stopped,  but  one  of  the 
trhin-hands  beckoned  him  to  drive  through,  which  he  accordingly  attempted. 
When  between  the  cars,  a  noise  similar  to^the  rattling  caused  by  tightening  or 
loosening  brakes  occurred,  which  frightened  plaintiffs  horse,  causing  him  to 
run,  and  in  the  attempt  to  stop  him  one  of  the  reins  parted,  and  plaintiff  was 
thrown  out  and  injured.  The  defendants  submitted  no  evidence,  but  asked  the 
court  to  rule  that  plaintiff  had  not  given  sufficient  evidence  of  defendant's  neg- 
ligence to  warrant  a  submission  to  the  jury.  This  the  court  refused,  and  the 
jury  found  for  plaintiff.  Held,  that  the  plaintiffs  evidence  warranted  the  sub- 
mission of  the  case  to  the  jury.  If  the  proof  did  not  sustain  the  verdict,  de- 
fendants' remedy  was  an  application  to  the  court  below  for  a  new  trial.  Penn- 
sylvania BaHroad  Company  v.  Horst,  Penn.,  898. 

See  Gakrieb,  918;  Damages,  228;  Master  aio)  Servant,  882,  884,  687,  720,  723, 
934  ;  Municipal  Corporation,  151, 159,  808. 

NEGOTIABLE  INSTRUMENT. 

1.  Fraudulent  alteration  of  check — liability  of  bank  to  drawer.]    A  bank  in  dis- 

bursing its  customer's  funds  can  only  pav  the  money  in  the  usual  course  of  business 
and  in  conformity  to  his  directions,  and  it  is  responsible  for  anv  omission  to  dis- 
cover  the  original  terms  and  conditions  of  a  check  once  properly  drawn  upon  it, 
notwithstanding  the  check  has  been  so  skillfully  altered  as  to  defy  detection  by 
examination.  But  the  responsibility  of  the  banker  is  confined  to  the  maker 
alone,  and  does  not  apply  to  other  parties  through  whose  hands  the  altered  check 
passes.  Plaintiff  on  the  20th  of  .April,  intending  to  be  absent  from  his  place  of 
business  a  few  days,  drew  a  check  on  the  defendant's  bank,  dated  April  22,  for 
$700,  payable  to  his  clerk,  to  enable  him  to  pay  plaintiff's  workmen  on  that  day. 
The  clerk  altered  the  date  of  the  check  to  April  21,  and  on  that  day  drew  the 
money  from  the  bank  and  absconded.  Held,  that  changing  the  date  of  the 
check  was  such  a  material  alteration  of  its  terms  as  to  destroy  its  validity,  and 
the  bank  had  no  right  to  charge  it  to  the  plaintiff's  account ;  that  the  validity  of 
the  check  having  been  destroyed  by  the  fraudulent  alteration  before  its  inception, 
no  valid  obligation  could  subsequently  arise  upon  it  by  holding  it  until  the  day 
originally  fixed  for  its  payment.  Whether  an  alteration  is  material  or  not  is  a 
question  of  law  for  the  court.     Crawford  v.  West  Side  Bank^  N.  Y.,.  287. 

2.  $551.50  Warren,  Auffiut  18,  1879. 

**  For  value  received  I  promise  to  pay  to  Wm.  Toby,  or  order,  five  hundred 
and  fifty -one  50-100  dollars,  with  interest.  Orris  Hall.'* 

Held  to  contain  all  the  essential  language  to  constitute  a  promissory  note 
transferable  by  indorsement,     ffall  v.  Twy,  Penn.,  637. 
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3.  AoUoB  against  aooaptor  of  bin  —  wast  of  oomidaration.]    Tha  pajee  of  an 

accepted  bill  bolds  the  aame  relaUon  to  the  acceptor,  that  an  Indonee  of  a  note 
bolda  to  the  maker.  In  an  action  against  the  acceptor  by  the  payee  of  a  bill 
who  takes  it  before  acceptance,  want  of  consideration  between  the  drawer  and 
acceptor  is  not  a  defense.    Arpin  ▼.  (hoenM,  Mass. ,  096. 

4.  Indonsmaiit  —  aocidant  and  nristaka  —  asacntor  —  aqoltabla  ralia£]     Sarah 

Jenks,  shortly  before  her  death,  gare  to  Marj  B.  Jenks  a  promissory  note  made 
by  one  Cole,  who  upon  Sarah's  death  waa  appointed  administrator  of  her  estate. 
Sarah,  for  some  reason,  had  omitted  to  indorse  the  note.  On  a  bill  in  equity 
brought  by  Mary  £.  against  Cole,  indiTidoally  and  as  exeontor,  asking  that  he 
mieht  be  required  to  indorse  saUi  note  and  for  an  aoooantlng,  hM,  that  as  Saiah 
had  made  an  absolute  transfer  of  the  note  to  Mary  E.,  the  only  admissible  in- 
ference from  the  facts  was  that  she  omitted  to  indorse  it  by  accident  or  mistake. 
Beld,  also,  that  a  bill  in  equity  waa  the  proper  remedy.  Hodg$,  Executor,  y.  CoU, 
Mass.,  108. 

6.  Promissory  note — indorser — ^waiTarof  protaat— avidaiioa.]  Defendant  was  sued 
as  indorser  of  a  note.  Over  his  signature  was  written  the  following:  "  I  hereby 
waive  protest  of  note."  No  notice  of  demand  and  non-payment  was  given  de- 
fendant, and  the  note  was  not  protested.  Defendant  admitted  the  indorsement, 
but  claimed  the  words  written  over  his  signature  were  not  there  at  the  time  of  in- 
dorsing. Held,  that  the  admitted  signature  of  the  defendant  as  it  appeared  upon 
the  paper  was  prima  fade  evidence  both  of  his  indorsement  and  waiver  of  pro- 
test; that  in  the  absence  of  evidence  that  a  protest  of  the  note  was  necessary  to 
hold  the  indorser,  and  was  a  right  upon  which  the  indorser  could  insist,  and, 
therefore,  could  waive,  the  court  might  well  have  found  that  the  word  **  pro- 
test," as  used  by  the  defendant,  meant  notice,  and  that  the  defendant  had  waiv^ 
notice  of  demand  and  refusal.     Johnson  v.  Par9on»,  Mass. ,  729. 

6.  power  of  attorney  —  6raad  —  evidenoa  —  question  oi  fact.]    In  the  absence 

of  fraud  or  imposition,  one  who.  enters  into  a  contract  is  conclusively  presumed 
to  understand  the  terms  and  leptl  effect  of  it,  and  to  assent  to  them.  It  is  no 
defense  to  an  action  on  a  note  that  the  maker  testifies  that  she  signed  the  note 
"  not  thinking  of  such  a  thing  as  binding  herself  upon  the  note/'  unless  she  was 
induced  so  to  oelieve  bv  the  fraud  of  the  plaintiff  or  his  arent.  Evidence  of  a 
conversation  which  took  place  at  the  signing  of  a  note  may l>e  given,  so  far  as  it 
forms  a  part  of,  and  qualifies  an  act  done  in  consequence  of  a  message  brought 
from  the  payee's  agent  giving  directions  in  reference  thereto.  Jack$on  v.  (Hneg; 
Same  y.  aame,  Maps.,  712. 

7. oonsideration  —  evidence  —  corporation.]  In  an  action  upon  a  note,  defend- 
ant set  up  failure  of  consideration.  The  defendant  testified  to  all  the  facts  con- 
stituting the  alleged  breach,  and  then  offered  to  corroborate  his  statement  by 
introducing  in  evidence  a  document  signed  by  the  plaintiff,  which  seemed  to 
refer  to  the  note  in  suit.  The  trial  court  excluded  it  on  the  ground  that  the 
defendant  could  not  thus  fortify  his  own  evidence.  Held  error ;  that  the  rule 
which  precluded  witnesses  from  fortifying  their  testimony  by  swearing  to  other 
facts  merely  for  the  purpose  of  making  it  more  probable  that  what  they  stated 
upon  the  principal  point  was  true,  could  not  be  pressed  so  far  as  to  exclude 
a  document  which  might  afford  independent  evidence  of  the  principal  fact 
alleged.    Sawyer  v.  Orr,  Mass. ,  716. 

8.  waiver  of  protest  —  guarantors  —  indorsars  —  order  of  liability  —  appro- 
priation of  bank  deposits  —  evidence.]  A*certain  promissory  note  waa  indorsed 
the  day  it  became  due  by  A.,  who,  previously,  was  neither  a  party  to  the  note 
nor  an'indorser,  as  follows:  "I  hereby  guarantee  the  payment  of  the  within 
note  without  protest."  About  two  weeks  later,  B.,  one  of  the  indorsers  of  the 
note,  at  the  request  of  tlie  cashier,  gave  the  bank  which  had  discounted  it.  the 
following  guaranty:  *' I  hereby  guarantee  the  payment  of  all  notes  drawn  by 
C.  and  D.  (the  makers  of  said  note)  and  indorsed  by  me,  now  held  by  First  Na 
tional  Bank  of  L.,  either  matured  or  to  mature."  The  note  was  neither  paid  nor 
protested  at  maturity,  and  C.  and  D.  became  insolvent.  Upon  the  trial  of  an 
action  thereon  brought  by  the  bank  against  A.'s  executors  on  his  guaranty, 
plaintiff  introduced  evidence  to  show  that  In  consideration  of  A.'s  eruaranty,  the 
note  was  not  protested,  and  that  6.  neither  waived  protest  nor  did  any  other 
act,  except  the  execution  of  above  guaranty  as  additional  to  A.'s,  to  continue  his 
liability  as  indorser.  Held,  that  if  the  plaintiff's  evidence  were  true,  it  was  en- 
titled to  recover,  and  it  was  error  for  the  court  to  direct  a  verdict  for  the  defend- 
ants.   Mere  knowledge  by  B.,  at  the  maturity  of  the  note,  that  it  had  not  been 
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Eiid,  was  not,  in  the  abeence  of  a  protest  thereof,  safficient  notice  to  continue 
s  liability  as  indorser,  which  woald  be  prior  to  A.'s  as  guarantor.  The  sub- 
sequent guaranty  given  by  B.  for  valid  consideration  simply  created  a  liability 
agunst  him  as  guarantor,  which  the  bank  might  enforce  after  failure  to  collect 
from  the  makers  and  from  A.,  the  prior  guarantor.  Since  B.  was  not  liable  as 
indorser,  the  bank  had  no  right  to  appropriate  any  part  of  his  deposit  with  it, 
to  the  payment  of  the  note.  There  was  no  error  in  admitting  eyidence  of  the 
state  of  the  account  which  C.  and  D.  had  at  the  bank  when  tne  note  matured. 
First  NaUonal  Bank  ofLanccuUr  y.  Zahm'a  ExeotUori,  Penn.,  270. 

NEW  TRIAL. 

If  proof  does  not  sustain  the  verdict,  defendant's  remedy  is  motion  for.  Perm.  jB. 
Co.  y.  B<n'8t,  Penn.,  398. 

8ee  Trial,  741. 

NEW  YORK  PRODUCE  EXCHANGE. 

Charter  —  by 4aw8  —  arbitration  — t>oard  of  managers  —  ii^Jtmotion.  ]  The  by-laws 
of  the  New  York  Produce  Exchange  provide  as  follows:  Any  member  of  the 
Exchange  who  shall  be  accused  of  any  proceeding  inconsistent  with  lust  and 
equitable  principles  of  trade,  or  of  other  misconduct,  shall,  on  complaint,  be 
summoned  before  the  complaint  committee,  when,  if  he  desires,  he  shall  be 
heard  in  his  defense.  Should  the  committee  be  unable  to  conciliate  the  dis- 
putants, or  induce  them  to  arbitrate,  the  complaint  may  be  referred  to  the  board 
of  managers,  where  both  parties  may  again  be  heard.  If  the  charge  is  sustained, 
the  member  may  be  censured,  euspended  or  expelled  from  Uie  Exchaofi^e. 
Every  person  joining  the  Exchange  is  required  to  sign  an  agreement  to  abide 
by  its  charter  and  by-laws.  A  complaint  was  made  by  a  member  of  the  Ex- 
change  against  the  present  plaintiff,  also  a  member,  cuaip^ng  him  with  being 
guilty  of  proceedings  *'  inconsistent  with  just  and  equitable  principles  of  trade,'* 
in  refusing  to  pay  freight  upon  certain  gCKxls  destroyed  by  fire.  The  complaint 
was  referred  to  the  complaint  committee,  and  they  failing  to  effect  a  settlement, 
it  was  referred  to  the  bcNEird  of  managers.  The  plaintiff  was  cited  to  appear  be- 
fore the  board,  but  he  refused  to  appear  and  sent  a  written  protest  that  the  com- 
plaint against  him  was  a  mere  money  claim,  whieh  was  already  pending  in  the 
courts,  and  that,  therefore,  the  complaint  committee  and  the  board  of  managers 
had  no  jurisdiction  in  the  matter;  and  he' brought  this  action  to  restrain  the 
Exchange  from  proceeding  further  in  the  matter.  Held,  that  upon  the  facts, 
the  remedy  by  injunction  would  not  lie,  as  no  violation  of  the  plaintiff's  rishts 
had  happened,  and  no  injury  thereto  was  threatened  in  such  a  sense  as  justified 
a  preyentive  remedy,    Murst  y.  New  To7'k  Produce  Exchange ^  N.  Y.,801. 

NONSUIT. 

See  Neoliobncb,  826.    , 

NOTICE. 

1.  To  agent  is  to  principal  —  records.]    Notice  to  the  president  of  a  bank  is  notice 

to  the  bank.     The  record  of  a  mortgage  in  the  town  clerk's  oflice  is  constructive 
notice.     Ottaquechie  Savings  Bank  v.  Holt,  Vt.,  880. 

2.  Oonstruotive-^  possession  as -— tmrecorded  title.]      Without  proof   of  notice, 

either  actual  or  constructive,  an  unregistered  title  is  void  and  of  no  effect 
against  a  subsequent  judgment  creditor  of  its  gfrantor.  The  burden  of  proving 
notice  in  such  a  case  rests  on  the  holder  of  the  unregistered  title.  Constructive 
notice  of  an  unregistered  title  is  just  as  effectual  as  actual  notice.  Possession, 
if  open,  notorious,  exclusive  and  unequivocal,  will  constitute  notice,  and  such 
possession  may  exist  without  actual  residence  on  the  land.  It  is  not  necessary, 
in  order  to  prove  notice,  to  show  that  the  person  to  be  affected  by  the  notice 
knew  of  the  possession  of  the  other.  If  the  possession  of  the  other  is  of  a 
character  to  constitute  notice,  then  notice  is  a  legal  deduction  from  the  fact  of 
possession.  Exeeviors  cf  Hodge  v.  Amerman,  N.  J.,  587. 
Bee  ExBCunoN,  488;  Inbttra^cb,  982. 

NUISANCE. 
Bee  LiosNBB,  98. 
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PARENT  AND  CHILD. 
Bmanolpation.]  A  father  does  not  emancipate  a  minor  danghter  by  permitting  her 
to  depart  from  home  to  obtain  temporary  employment  and  retain  for  her  own 
oae  her  wages,  where  she  expresses  an  intention  of  returning,  and  leaves  snch 
articles  of  apparel  and  bedding  as  she  does  not  require  for  oae  daring  her  ab- 
sence.    SearsmofU  ▼.  ThomdiJie,  Me.,  098. 

PARTITION. 

1.  Authority  of  oommtttee  as  to  shares — consent  of  parties.]    In  a  petition  for 

partition  nnder  the  statute  the  committee  have  no  authority,  without  consent  of 
the  parties,  to  set  off  to  one  more  than  his  just  share  of  the  estate,  and  award 
that  tie  pay  a  sum  of  money  to  the  others  to  make  it  equal.  Whitney  v.  Parker, 
N.  H.,  25. 

2.  Parties — form  of  verdict  —  amendment.]    A.  and  B.  were  tenants  in  common  of  a 

certain  tract  of  land.  After  their  death  the  representatives,  devisees  and  heirs 
of  A.  brought  an  action  of  partition  against  those  bearing  the  same  relation  to  B. 
Both  plaintiffs  and  defendants  petitioned  the  court  for  leave  to  hold  their  respect- 
ive purparts  together,  and  it  was  agreed  that  the  partition  should  be  into  two 
parts  only.  The  plaintiffs  made  the  administrator  d.  b.  n.  c.  t.  a.  of  A.,  and  also 
the  widow  of  one  of  A.'s  sons,  as  widow,  parties  plaintiff.  The  defendants  asked 
the  court  to  charge  that  this  was  error,  and,  therefore,  verdict  must  l>e  for  de- 
fendants. This  the  court  refused,  and  verdict  and  judgment  were  entered  for 
plaintiffs.  Held,  that  the  question  for  defendants  was  not  whether  plaintiffs  had 
joined  with  themselves  persons  who  had  no  interest  in  their  title  ;  but  whether 
all  who  held  under  A.  were  included.  Held^  also,  that  the  widow  was  a  proper 
party,  under  the  act  of  April  29,  1832.  A.'s  will  vested  his  real  estate  in  nis 
widow  and  children,  and  gave  his  executors  a  bare  power  to  sell,  which  they 
might  or  might  not  exercise.  Whether  under  this  will  the  administrator  d.  b,  n, 
e.  t.  a,,  who  succeeded  the  executors,  should  have  been  joined,  doubted,  but  not 
decided.  The  verdict  was  as  follows  :  "  The  jury  find  for  plaintiflfs  the  one  un. 
divided  one-half  part  of  the  lands  ....  in  severalty  .  .  .  and  for 
defendants  the  other  undivided  one-half  ...  to  be  held  by  them  in  the 
same  manner."  Judgment  was  entered  on  this  verdict.  RM,  that  while  this 
verdict  involved  a  contradiction,  vet  the  irregularity  was  amendable,  under  the 
act  of  1872,  and  it  was  not  error  for  the  court  to  change  it,  on  motion.  Barclay 
V.  Kerr,  Penn.,  628. 

PARTNERSHIP. 

1.  Filing  of  oertifioate  nnder  Qeneral  Laws,  chap.  117,  §§  1,  2.1    The  provisions 

of  General  Laws,  chap.  117,  )^§  1,  2,  requiring  everv  firm  to  file  with  the  town 
clerk  a  certificate  of  their  names  and  residences,  ao  not  affect  a  suit  against  a 
partner  upon  a  cause  of  action  not  growing  out  of  the  affaiirs  of  his  firm.  Tucker 
V.  AdamB^  N.  H.,  767. 

2.  Attaching  goods  —  title.]     When  a  sheriff,  attaching  partnership  goods  as  the 

pn.^perty  of  a  member  of  the  firm,  takes  a  receipt  for  them  from  another  mem- 
ber and  leaves  them  in  possession  of  the  firm,  the  paramount  partnership  title  is 
a  defense  in  an  action  on  the  receipt.     lb. 

3.  Individual  and  partnership  debts  —  rights  of  creditors.]     A  sale  of  partnership 

property  under  a  judgment  against  the  member  of  the  partnership,  for  his  indi- 
vidual debt,  gives  the  purchaser  only  such  interest  in  the  ^partnership  proper^ 
as  the  judgment  debtor  may  be  entitled  to  after  the  partnership  debts  are  paid 
and  the  equities  of  the  partners  are  adjusted.     Deane  v.  HnteMnwn,  N.  J.,  542. 

4.  Insolvency  —  claim  against  insolvent  estate  of  deceased  partner.]     A  surviving 

partner  of  an  insolvent  firm  may  maintain  an  action  at  law  against  a  solvent 
estate  of  a  deceased  partner,  for  a  debt  due  from  the  deceased  to  the  firm,  for, 
the  benefit  of  the  firm  creditors.  But  no  such  action  can  be  maintained  ajg^inst' 
an  insolvent  estate  of  a  deceased  partner,  unless  it  was  pending  at  the  time  of 
the  representation  of  insolvency.  The  only  remedy  is  before  the  commissioners 
of  insolvency.  Bird  v.  Bird,  Me.,  700. 
6.  Xiimited  —  what  necessary  in  renewal  of.]  Where  a  limited  partnership  has 
been  renewed  and  there  has  been  a  break  in  the  continuity,  viz. :  from  the  date 
of  the  expiration  of  the  old  firm  to  the  date  of  the  renewal,  the  partnership  is 
general  during  such  break,  and  the  special  partner  would  be  liable  as  a  general 
partner  for  the  debts  contracted  during  that  period.  The  effect  of  a  renewal 
after  the  expiration  of  the  original  agreement  not  decided.    All  the  statutory 
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Teqnlrements  must  be  observed  in  the  renewal  of  a  limited  partnership,  other- 
wise the  pamership  will  be  treated  as  a  general  one.  The  amdavit  of  a  general 
partner  in  the  matter  of  a  renewal  set  forth^  '*  that  the  sam  of  $50,000  specified 
in  the  original  articles  of  copartnership,  referred  to  in  the  foregoing  certificate 
to  have  been  contributed  by  the  special  partner  Daniel  Haddock,  Jr.,  to  the 
common  stock  of  Yannxem,  Wharton  &  Co.,  has  been  so  contributed,  and 
remains  in  the  common  stock  of  the  said  firm.'*  ffM,  that  this  was  not  a  com- 
pliance with  the  directions  of  the  statute,  as  it  did  not  furnish  to  creditors  suffi- 
cient information  as  to  the  special  capital.  Haddock  ▼.  GhinneU  Manufacturing 
Corporation,  Penn.,  604. 

PAUPER. 

Settlement — married  woman.]  Pub.  Stat. ,  chap.  88,  §  1,  cl.  4,  etc. ,  providing  that 
"  any  person  of  the  age  of  twenty^ne  years  having  an  estate  of  inheritance  or 
freenold  in  anv  place  within  the  State  and  living  on  the  same  three  vears  suc- 
cessively, shall  thereby  gain  a  settlement  in  such  place,"  does  not  apply  to  mar- 
ried women.    InhahUaiUa  of  8pe7icer  v.  Inhabitants  of  Leicester,  Mass.,  780. 

temporary  absence.]     The  five  years'  continuous   residence    in    a  town, 

required  by  the  law  of  Maine  to  obtain  a  pauper  settlement,  is  not  interrupted 
by  absence  for  a  purpose  in  its  nature  temporary,  leaving  behind  articles  not 
required  for  immediate  use,  expressing  an  intention  to  return,  and,  in  fact, 
returning  in  cases  of  sickness,  and  to  repair  wardrobe,  and  to  visit.  Bearsmont 
V.  ThomdUce,  Me.,  698. 

See  Wkit  of  Error,  689. 

PENALTY. 

Action  for — declaration.]  In  an  action  to  recover  a  statute  penalty  from  an  un- 
registered person  who  engages  in  and  continues  the  business  of  an  apothecary 
for  one  week,  the  declaration  should  allege  the  place  where  he  engaged  in  such 
business  and  that  he  continued  the  business  at  that  place  for  one  week.  Plaisted 
V.  Watker,  Me.,  70 

Pleading —  demurrer.]  In  an  action  founded  on  and  described  in  the  provisions 
of  two  separate  and  distinct  statutes,  the  declaration  contained  the  allegations 
**  by  force  of  the  statutes,"  etc.,  and  "  contrary  to  the  form  of  the  statutes,"  etc. 
Held  good  on  demurrer.  In  Maine,  the  Rev.  Stat.  1871,  chap.  48,  §  8  (repealed 
in  1883),  required  treasurers  of  certain  corporations  to  publish  semiannual  state- 
ments of  the  condition  of  the  corporation.  The  Stat.  1881,  chap.  79,  §  4,  pro- 
vided :  "  If  any  officer  of  a  corporation,  charged  by  law  with  the  duty  of  makinfi^ 
and  causing  to  be  published  any  statement  in  regard  to  such  corporation,  shall 
neglect  so  to  do,  such  officer,  in  addition  to  the  penalties  already  provided,  s*  all 
foneit  the  sum  of  $500,  to  be  recovered  by  action  of  debt,  or  action  on  the  case, 
to  the  use  of  the  person  suing  therefor."    Blake  v.  RueeeU,  Me.,  90. 

PLEADING. 

Amendment  —  matter  subsequent  —  supplemental  bilL]  An  amendment  will  not 
be  allowed  to  incorporate  any  thing  into  the  bill  which  arose  after  the  commence- 
ment of  the  suit.  This  must  be  done  by  a  supplemental  bill,  and  that  will  not 
be  allowed  when  there  was  no  cause  of  action  at  the  time  the  original  bill  waa 
filed.     Birmingham  v.  Lesan^  Me.,  188. 

Condition  precedent — ejccnse  for  performance.]  The  declaration  for  breach  of 
covenant  alleged  due  performance,  on  part  of  plaintiffs,  of  a  condition  prece- 
dent;  the  defendant  pleaded  that  plaintiffs'  right  to  recover  was  dependent  on 
performance;  that  plaintifis  had  not  performed;  plain tiflb  replied  tliat  although 
they  tendered  themselves  ready  and  willing  to  complete  the  said  work,  the  de- 
fendants  notified  them  to  remove  ...  by  reason  of  which  they  were  pre- 
vented from  continuing  said  work  according  to  the  terms  of  the  contract.  On 
demurrer,  hM.  that  the  replication  was  l>ad.  Potte  v.  Point  Pleaeant  Land  Co., 
N.  J.,  781. 
>  Contract  under  seal —  when  changed  to  parol  by  ▼erbal  alterationa — form  of  ac- 
tion thereon.]  While  the  verbal  alteration  of  a  sealed  contract  may  make  the  en- 
tire agrt'om^nt,  including  the  writing,  parol,  yet  when  a  cause  of  action  arises  on 
a  sealed  instrument,  the  form  must  be  debt  or  covenant.  The  exception  is  only 
where  the  specialty  has  been  so  far  altered  by  parol  as  to  make  substantially  a 
new  contract.    Hamilton  v.  Hart,  Penn.,  421. 
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4.  I>«miiR«r.1  Where  a  plsintiff  oonsiden  a  ipedal  plea,  even  if  anotaiiied,  insnf- 
fideot  in  law  to  bar  his  reooTerj,  he  should  demar  to  It.  If,  howerer,  he  joins 
issue  upon  it  and  goes  to  trial,  he  cannot  preTent  the  defendant's  evidenoe,  whidi 
tends  to  prove  such  iasae,  from  going  to  the  jary.  Oheraiw  d  Salubury  R  R. 
Co,  Y,  Broadnax,  Penn.,  257. 

6.  Dc^lioity  — trespass  — ^leotment]  An  objection  that  the  complainant  did  not 
Bofficiently  describe  the  premises  to  authorize  a  recorerj  in  ejectment  is  ren- 
dered immaterial  hy  a  ruling  of  the  trial  court  that  the  plaintiff  had  failed  to  es- 
tablish a  right  to  recover  in  that  aspect  of  the  case.  Where  the  evidence  and 
drcumstances  fullj  justify  a  jud^ent  for  trespass,  it  will  not  be  disturbed  on 
the  ground  that  the  structure  of  tne  complaint  is  more  appropriate  to  an  action 
of  ejectfinent  than  trespass,  it  appearing  that  the  defenoant  on  the  trial,  in  his 
motion  to  dismiss  the  complaint,  had  treated  it  as  averring  a  mere  trespaas. 
Harriatm  v.  Brooklyn,  He. ,  A  Co.,  N.  Y.,  667. 

6.  Replication  departing  from  declaration  —  demurrer.]  The  dedaration  was 
based  upon  a  contract  of  insurance  made  "  according  to  the  terms  of  the  consti- 
tution, by-laws  and  conditions  '*  of  the  defendant  association.  The  plea  set  up  a 
defense  under  a  by-law  of  the  association.  The  replication  was  XhaX  Uie  only 
by-laws  and  conditions  embraced  in  the  contract  were  those  annexed  to  the 
policy,  and  that  the  by-law  set  forth  in  the  plea  was  not  so  annexed.  On  de- 
murrer to  the  rejoinder,  7iM,  that  the  replication  constituted  a  departure  from 
the  declaration,  and  that  the  defendant  was  entitled  to  judgment  on  the  de- 
murrer.    MiUer  v.  HilUborough  Mutuoi  Asturance  AsiociaUon,  N.  J.,  802. 

See  Crikiital  Law,  847 ;  Landlord  and  Tenant,  610 ;  Pbnaiat,  94  ;  Tenant  in 

Common,  624. 

PLEDGE. 

8ee  Tender,  680. 

POLLING  JURY. 

See  Verdict,  161. 

POWER  OF  ATTORNEY. 

See  Negotiable  Instrument. 

PRACTICE. 

1.  Bxoeption  to  admission  of  •vidence  —  no  exception,  no  rerersaL  1    An  exception 

to  the  admission  of  evidence  can  only  be  taken  when  it  is  received  against  the 
parties'  objection.  The  question  being  whether  or  not  there  had  been  a  surren- 
der  of  a  lease,  and  the  evidence  being  conflicting,  the  court  charged  that "  if 
both  parties  came  to  the  understanding,  as  narrated  by  the  defendants,  you  will 
be  warranted  in  finding  for  defendants,  wliile  if  you  l>elieve  otherwise,  you  will 
find  for  the  plaintiffs. "  Plaintiffs'  counsel  did  not  except  to  the  charge  or  to  any 
refusal  to  charge  otherwise.  The  jury  found  for  defendants.  The  general  term 
of  the  common  pleas  reversed  the  judgment  on  the  i^trengthof  an  alleged  exoep- 
tion  when  in  fact  there  was  none.  Held  error.  Third  Aventis  BaOroad  Companv 
V.  JBWiiifir,  N.  Y.,291. 

2.  Bxoepti<^  to  charge.]    Error  must  be  shown  affirmatively.    Counsel  cannot  ex- 

cept to  an  entire  charge  ;  they  should  specify  the  points  in  the  charge,  or  in  the 
omission  to  charge,  which  they  except  to,  and  immediately  call  the  attention  of  the 
court  to  any  claimed  error ;  hence  when  the  exceptions  show  that  the  court 
correctly  charged  as  to  the  general  rule  for  damages,  and  counsel  made  no 
requests,  it  cannot  be  successfully  claimed  that  the  court  did  not  sufficiently 
specify  as  to  what  damages  could  be  recovered  ;  as,  for  any  thing  that  appears, 
it  may  have  so  charged.    Knight  v.  Smythe,  Vt.,  889. 

3.  Where  a  case  is  submitted  to  a  jury  under  a  charge  unobjected  to  by  plaint- 

ifiP,  and  the  jury  find  for  defendant,  their  verdict  will  not  be  disturbed  in  the 
absence  of  some  material  exception  to  the  charge,  or  to  the  reception  or  exclu. 
sion  of  evidence.     Browning  v.  Marvin,  N.  Y.,  294, 

4.  Hearing  of  exception.]    Exceptions  taken  in  a  case  pending  in  the  superior  court 

cannot  be  entered  and  heard  in  this  court  until  the  case  has.  been  finally  disposed 
of  in  the  court  below.     Comine  v.  TJie  Tumefe  FaUs  Company,  Mass.,  580. 
6.  Indorsement  of  papers  —  rule  2  —  mistake  in  firm  name.]    The  rule  that  all 
papers  served  or  filed  must  be  indorsed  with  the  attorney's  name  and  office  address 
does  not  require  that  the  office  address  be  stated  more  than  once  upon  the  same 
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paper  or  set  of  papers.  A  mere  irregularltj  in  the  names  of  the  ftttomeys  ad- 
dressed,  bj  omitting  the  name  of  one  member  of  the  firm,  will  not  avoid  a  notice 
when  served  at  the  proper  office,  and  delivered  to  the  proper  person  and  retained. 
FaUcw  V.  New  Ywk,  etc.,  R.  Co,,  N.  Y.,  214., 

6.  Modification  of  order  —  discretion  of  court]     Whether  a  court  shall  modify  or 

change  an  order  already  made  by  it  is  a  question  addressed  to  its  discretion,  and 
over  its  exercise  an  appellate  court  has  no  control.  Place  v.  Hayward,  N.  T.,  691. 

7.  Pleadings.]    Where  a  declaration  containing  one  count  is  adjudged  bad  on  de- 

murrer and  no  exception  is  taken,  that  adjudication  is  final  and  conclusive  as  to 
that  count.     Plaiited  v.  Walker,  Me.,  70. 

8.  Rules  of  court  —  opening  Judgment  upon  terms  —  review  of  such  discretion  by 

supreme  court.]  No  distinction  in  practice  was  intended  to  be  made,  in  the  en- 
try of  judgment  in  default  of  an  affidavit  of  defense,  between  the  sabjects  of 
claim  enumerated  in  the  fourteenth,  and  those  referred  to  in  the  fifteenth  sec- 
tion of  rale  4  of  the  coart  of  common  pleas  of  Juniata  county;  section  17  applies 
to  both  preceding  sections.  A  coart  in  opening  a  judgment  has  the  power  to 
prescribe  the  terms  upon  which  it  shall  be  opened.  Upon  application  of  a  de- 
fendant's counsel  to  open  a  judgment,  the  court  complied,  at  the  same  time  pre- 
scribing certain  terms,  and  the  cause  was  then  tried  in  compliance  with  such 
terms,  and  verdict  and  judgment  had  for  plaintiff.  Upon  writ  of  error  by  de- 
fendant, alleging  one  of  the  conditions  prescribed  by  the  court,  held,  that  the 
opening  of  the  judgment,  and  imposing  of  the  conditions,  were  matters  of  dis- 
cretion with  the  court  below,  which  were  not  reviewable  in  the  supreme  court. 
If  the  judgment  were  deemed  erroneous,  the  application  should  have  been  to 
strike  it  ou,  which  would  have  brought  in  question  the  power  of  the  court  to 
enter  it,  and  would  have  presented  a  proper  subject  for  review  in  the  supreme 
court.     Huston  Township  Co-operatiDe  Mutual  Fire  Ins.  Co.  v.  Beale,  Penn.,  568. 

9.  Surrogate's  findings  of  feet  —  when  not  reviewable  in  this  court  —  exceptions 

to  evidence — Code  Oiv.  Pro.,  §§  1337,  2646.]    A  surrogate's  decision  upon 
questions  of  fact  if  there  is  any  evidence  to  sustain  him,  although  reviewable 
at  general  term,  is  not  reviewable  here.     Matter  of  ValerUiTie,  N.  X.,  89. 
See  Assault  and  Battery,  389;  Justices'  Courts,  785. 

PRIMARY  ELECTIONS. 
See  Betting,  477. 
PROBATE  LAW. 
Decree  of  court  —  effect.]    A  decree  of  the  probate  court  admitting  to  probate  a 
will  is  final  and  conclusive,  and  this  court,  as  a  court  of  equity,  has  no  juris- 
diction to  reverse  or  annul  the  same.     Wolcott  v.  Wolcott,  Mass.,  529. 

PROMISSORY  NOTE. 

See  Negotiable  Instrument,  716,  729. 

PUBLIC  OFFICER. 

See  Contract,  869. 

PUBLIC  PARKS. 

See  EmNENT  Domain,  172. 

QUO  WARRANTO. 

1.  Claimant  should  be  made  a  party.]    Where  the  purpose  of  a  writ  of  certiorari 

is  obviously  to  test  the  right  to  an  office  or  franchise  within  this  State,  in  pro- 
ceedings to  which  a  claimant  is  not  made  a  party,  the  writ  will  be  dismissed. 
A  quo  warranto  information  is  the  proper  remedy  to  tir  the  title  to  an  office, 
but  an  incumbent  cannot  use  it  against  one  who  has  not  been  in  the  actual  pos- 
session  and  user  of  the  franchise.  State  v.  Freeholders  of  Camden  County,  N.  J., 
774. 

2.  Proceedings  to  annul  charter — franchise  reverting  to  Oommonwealth.]    When 

the  legislature  reserves  to  itself  the  right  to  repeal  a  charter  on  the  happening 
of  a  certain  event,  it  may  enact  the  repeal  whenever  the  event  happens,  without 
first  invoking  the  judgment  of  a  court.  May  6,  1880,  letter-patent  was  issued 
by  the  Commonwealth  of  Pennsylvania,  incorpoi;|iting  Lykens  Water  Company, 
"  the  object  of  which  was  to  supply  the  borough  of  Lykens,  in  Dauphin  county, 
Pennsylvania,  with  water."  Section  11  of  the  supplementary  act  of  April  17, 1876, 
declared  **  if  any  company  incorporated  under  this  act  or  the  act  to  which  this  is  a 
125 
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supplemoDt,  sluJl  not  proceed  to  cany  on  ita  work,  the  space  of  two  Teurs  from 
the  date  of  its  letters-patent  ...  the  rights  and  privileges  thereby  granted 
to  said  corporation  shall  revert  to  the  Commonwealth.*'  An  act  of  June  18, 1^, 
declared  "  that  any  corporation  now  in  existence  shall  have  two  years  from  the 
date  of  this  act  to  do  and  perform  the  things  by  this  section  required."  July  20, 
1888,  letters-patent  were  issned  to  respondent,  purporting  to  grant  like  rights 
and  privileges  and  covering  the  same  territory.  In  an  action  of  quo  tparranUt, 
brought  to  annul  the  charter  of  the  respondent,  hsld,  that  the  6rst  eorpomtioo, 
nnder  the  provision  of  the  act  of  1870,  had  forfeited  its  charter  rights,  which  re- 
verted to  the  Commonwealth,  and  it  was  unimportant  whether  the  forfeiture 
declared  by  quo  warranto^  or  by  other  proceedings  on  the  part  of  the  Common- 
wealtli.    Uam.,  ex  rel.  AUomejf-General,  v.  Lykem  WaUr  Company,  Penn..  170. 

RAILBOAO. 

See  Eminent  Domain,  814, 876;  Master  and  Sbrtant,  728,  984. 

REAL  ESTATE. 

1.  The  necessity  of  a  plenary  remedy  for  the  infringement  of  a  legal  right,  accepted 

as  a  general  rule  of  the  common  law,  authorizes  and  requires  the  invention  and 
use  of  convenient  procedure,for  ascertaining  and  establishing  the  right,  and  ob- 
taining the  remedy.  A  real  action  lies  at  common  law  for  a  remainder  of  land 
in  fee  expectant  on  the  termination  of  a  life  estate,  and  such  an  action  is  a  plain, 
adequate  and  complete  remedy  for  the  remainderman  whose  title  is  disputed. 
Chapter  43,  Laws  of  1883,  does  not  authorixe  a  bill  in  equity  to  establish  the  title 
to  real  estate  in  a  case  in  which  there  is  a  plain,  adequate  and  complete  remedy 
at  law.     WaUcer  v.  Walker,  N.  Y.,  745. 

2.  XMstinotion  between  vested  and  contingent  remainders.]    It  is  the  present  right 

of  future  enjoyment  whenever  the  possession  becomes  vacant,  and  not  the  cer- 
tainty that  the  possession  will  become  vacant  before  the  estate  limited  in 
remainder  determines,  which  distinguishes  a  vested  from  a  contingent  remainder. 
Matter  of  Valentine,  N.  Y.,  89. 

3.  Privilege  to  build  a  second  story  on  sohool-hoose — title  to — sale  of  school- 

house  —  right  of  parties.]  Certain  persons  were  permitted  to  build  a  public 
hall  as  a  second  story  of  a  new  school-house,  and,  after  completion,  an  agent, 
authorized  by  the  school  district,  leased  the  second  story  to  such  ]>er8on9  with 
necessary  easements  of  ingress  and  egress,  and  with  equitable  provisions  in  re- 
gard to  keeping  the  building  in  repair,  etc.,  '*so  long  as  the  building  shall 
stand;"  the  building  in  its  several  parts  was  occupied  In  accordance  with  the 
agreement  for  nearly  thirty  years,  when  the  district  voted  to  **  sell  the  school- 
house  and  lot  under  "  the  hall,  and  their  agent  did  convey  all  their  interest  in 
the  land  and  building  thereon.  In  a  real  action  by  the  grantee  against  the  occu- 
pants of  the  hall,  hdd,  that  the  title  to  the  hall  was  never  in  the  district ;  it 
inured  to  the  builders  before  the  execution  of  the  instrument  called  a  lease,  by 
virtue  of  their  having  built  it  under  a  license  from  the  district,  and  the  purpose  of 
the  paper  was  to  regulate  the  use  and  give  the  easement.  That  the  vote  to  sell 
did  not  authorize  a  conveyance  of  the  hall,  and  the  deed  could  go  no  further  than 
the  authority.  The  defendants  having  disclaimed  all  except  the  second  story 
with  its  easements,  that  they,  being  in  possession,  have  at  least  a  color  of  title, 
which  is  sufficient,  as  the  plaintiff  has  failed  to  show  a  better  one.  Peake  v. 
Blethen,  Me.,  694. 
See  Gift,  496;  Mineral  Right,  610;  Sitrrogate's  Court,  644;  Wnx,  926. 

RECEIVER. 

See  Insurance,  689;  Supplbhbntart  PROCEBDiNas,  662,  798. 

RECORDIN0. 

See  Mortgage,  404. 

RECOUPMENT. 
See  Innkeeper,  109. 
REFEREE. 
When  finding  wOl  not  bo  disturbed.]     The  finding  of  a  referee  will  not  be  dis- 
turbed for  the  error  of  receiving  evidence  out  of  the  usual  order  of  admitting 
testimony,  unless  the  party  complaining  affirmatively  shows  Uiat  he  thereby 
suffered  substantial  injustice.     WUey  v.  Hunter,  Vt.,  228. 
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RELEASE. 
See  Nbgliobncb,  507. 
REMAINDER. 
See  Real  Estatb,  88;  Will,  100. 
RENEWAL. 
See  Lbase,  498. 
REPLEVIN. 
BUstako  in  bond.]    When  a  replevin  bond  is  conditioned  onljr  for  a  return  of  a  part 
of  the  property,  the  suit  should  not  be  dismissed  except  as  to  that  for  which  no 
bond  was  given.    The  plaintiff  Cannot  remedy  his  mistake  bj  filing  a  new  bond. 
Eastman  y.  Barnes,  Vt.,  883, 

RES  ADJUDICATA. 
The  principle  of  res  adjudicata  extends,  not  only  to  the  questions  of  fact  and  of  law 
which  were  decided  in  the  former  suit,  but  also  to  tne  grounds  of  recovery  or 
defense  which  might  have  been,  and  were  not,  presented.    Brown  v.  State  of 
Maryland  and  Annapolis  and  Mkridge  B,  Co.,  Md.,  58. 

RES  GEST^. 

See  Criminal  Law,  88. 

REVERSIONERS. 

See  WAffTB,  488. 

RIOTERS. 

Iqjnry  to  ptroperty  by.]    See  Statutb  of  Liicitations,  769. 

SALE. 

1.  Ohange  of  possession  —  exception  to  rule  —  saw  logs — oumbrotiB  artiolea— -fraud 

in  law.]  A  sale  of  saw  logs  piled  on  land  so  low  and  wet  that  it  was  impossible 
to  remove  them,  except  when  the  ground  was  frozen,  without  the  cost  exceeding 
the  value  of  the  logs,  is  valid  against  attaching  creditors,  without  a  change  of 
possession.  But,  if  a  change  of  possession  had  heen  necessary;  it  was  held  that 
the  facts  that  the  vendor  had  sold  and  conveyed  the  lot  to  a  third  party  by  a  deed 
with  only  one  witness  to  it,  that  such  third  party,  the  vendor  and  the  purchaser, 
with  his  attorney,  went  on  to  the  lot,  and  marked  the  logs  with  the  purchaser's 
initials,  the  third  party  agreeing  to  take  care  of  tbem  for  him,  did  not  consti- 
tute a  sufficient  chane^e  of  possession,  as  it  was  not  found  —  and  the  court  could 
not  infer  it — that  the  tbird  party  was  in  open,  visible  possession  of  the  lot. 
KingOey  v.  WhUe,  Vt.,  358. 

2.  — ^  creditors  of  vendor.]    When  the  purchase  of  a  chattel  is  in  good  faith  and 

for  valuable  consideration,  it  is  not  necessary,  in  all  cases,  that  there  should  be 
immediate  and  actual  change  of  possession  in  order  to  protect  it  against  the 
creditors  of  the  vendor.  Such  cnange  of  possession  only  is  required  as  the 
natare  and  character  of  the  property,  and  the  relation  and  situation  of  the  parties 
to  it  make  reasonable.  Under  the  evidence  in  this  case,  held,  tbat  there  was 
sufficient  change  of  possession  —  certain  machinery  —  to  protect  the  vendee  as 
against  the  creditors  of  the  vendor.    Ofiose  v.  Garrett,  Penn.,  618. 

3.  knowledge  of  creditor.]    A  sale  of  goods  is  not  rendered  void  by  the  want 

of  a  change  of  possession  as  against  a  creditor  who  has  knowledge  of  the  sale, 
and  assents  and  becomes  a  party  to  it  by  deriving  from  it  a  valuable  security. 
Parsons  v.  Hatch,  N.H.,  744. 

4.  Out  timber.]     Smull  sold  to  Seeley   by  articles  of  agreement  a  tract  of  land, 

Seeley  to  cut  therefrom  a  certain  quantity  of  lumber  per  annum,  and  to  pay  a 
stipulated  sum  per  thousand,  which  payment  was  to  be  applied  on  the  purchase- 
money.  Seeley  cut  some  and  was  disposing  of  it  as  his  own,  when  Jonlan,  who 
had  no  knowledge  of  the  agreement  between  Smull  and  Seeley,  purchased  all 
the  sawing  timber  on  the  tract.  Jordan  carried  on  the  business  for  a  time  and 
failed.  Gkirey,  a  judgment  creditor  of  Jordan,  purchased  a  judgment  standing 
against  Jordan,  under  which  a  levy  had  been  made  upon  the  cut  lumber,  and 
also  with  a  full  knowledge  of  the  alleged  title  of  Smull  purchased  from  Jordan 
his  right  to  the  lumber.  Held,  that  the  cut  timber  being  personally  in  the  pos- 
sesedon  of  Seeley,  the  delivery  of  it  conveyed  to  Jordan  the  absolute  ownership, 
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and  it  wu  not  Jordan's  datj  to  inquire  of  Small  if  Seelej  had  title.  Jordan 
having  the  ownership  he  had  a  right  to  sell  it  to  Qarey,  who,  therefore,  ooold 
recover  the  possession  from  Seelejr  bj  replevin.    SeeUy  v.  Oarey^  Penn.,  594. 

5.  DefectiTa  merchandise  —  partionlar  xuii&  —  In^xlied  warranty — rescission. J    A 

shoe  manufacturer  purchased  a  lot  of  leather  in  which  there  was  a  latent  defect 
known  to  the  vendor  not  disclosed  to  the  vendee  till  a  part  of  it  was  manufac- 
tured into  shoes  and  put  to  the  t€)8t  of  actual  -wear.  Hdd,  that  he  could  then 
return  so  much  of  the  leather  as  was  unmanufactured  and  have  credit  for  the 
same,  special]  v  as  it  had  been  customary,  between  the  parties,  for  him  to  receive 
credit  for  leather,  returned  at  various  times,  tliat  was  not  suitable  for  his  use. 
Downing  v.  Dearborn^  Me. ,  68. 

6.  Bzpress  warranty  —  not  boond  to  return  goods.]    Upon  an  executory  contract 

for  the  sale  of  goods,  yet  to  be  manufactured,  with  an  express  warranty  that  the 
fl;oods  shall  be  of  similar  fabric  and  quality  of  samples  shown,  if  the  goods  de- 
livered do  not  answer  to  the  samples,  there  is  a  breach  of  contract  for  which  the 
buyer  may  recover  damages  without  returning  the  goods.  Brigg  v.  HiUon,  N. 
Y.,  455. 

SEARCH  WARRANT. 

1.  Description  of  premises  —  acyoining  premises  —  ont^bnildings.]    The  complaint 

and  search  warrant  described  the  premises  to  be  searched  as  follows  :  '*  A  cer- 
tain building,  the  cellar  under  the  same,  and  the  out-buildings  within  the  curtilage 
thereof,  situate  on  the  south-west  corner  of  Grove  and  Beacon  streets,  so  called, 
in  said  Clinton,  and  occupied  by  said  Patrick  H.  Maguireas  a  store,  dwelling- 
house  and  place  of  common  resort  kept  therein.*'  ffeSit  that  they  did  not  cover 
an  adjoining  building  connected  with  the  one  at  the  comer  of  Grove  and  Beacon 
streets  by  a  covered  passage-way,  and  which  could  not  be  held  by  legal  intend- 
ment, and  from  its  nature  and  situation,  to  be  an  out-building  thereto.  Common- 
wealth  V.  Morrison,  Msss.,  876. 

2.  Return  —  executing  on  Sunday.]    When  it  is  alleged  in  a  warrant  that  goods  are 

concealed  in  "the  house  of  R  D./'  prima  fade  the  words  mean  the  house  occu- 
pied by  E.  D.,  not  the  house  owned  by  him;  and  no  sound  distinction  exists  be- 
tween this  language  and  the  dwelling-house  of  E.  D.'*  A  warrant  may  be  made 
returnable  before  the  magistrate  who  issued  it,  or  some  other  magistrate  or  court 
having  cognizance  of  the  case.  The  execution  of  a  search  warrant  on  Sunday 
is  valid.     Wright  v.  Dreud,  Mass.,  874. 

SELECTMEN. 

See  Highway,  706. 

SET-OFF. 

See  Attorney. 

SHERIFF. 
Bale  to  his  agent  yc^d.]  When  a  sheriff  sells  property  at  public  auction  on  an  exe- 
cution  to  his  agent,  and  the  agent  bids  it  off  with  the  tacit  understanding  that 
the  sheriff  was  to  have  it  and  pay  for  it,  the  execution  creditor  being  igno- 
rant of  the  transaction,  such  sale  may  be  declared  void  by  a  court  of  equity. 
Downing  v.  Lyford,  Vt.,  243. 

See  MOPTGAGB,  404. 

SHIP  AND  SHIPPING. 

Oeneral  average  bond  —  seaworthiness  of  TesseL]  In  an  action  by  the  owner  of  a 
vessel  against  a  shipper  of  merchandise  thereon,  on  a  general  average  bond, 
to  which  the  latter  is  one  of  the  parties,  the  plaintiff  is  not  bound  to  prove 
the  seaworthiness  of  his  vessel  as  a  condition  precedent  to  his  recovery.  But 
it  is  competent  for  the  defendant,  notwithstanding  the  execution  of  said  bond 
and  the  subsequent  adjustment  of  the  losses  thereunder,  to  show  that  the 
unseaworthiness  of  the  vessel  caused  the  loss.  Proof  of  this  fact  would  be 
equivalent  to  showing  want  of  consideration  for  the  contract  contained  in  the 
bond.     Oh&raw,  etc.,  Jiaiiroad  Co.  v.  Broadnax,  Penn.,  257. 

SPECIAL  GUARDIAN., 
See  SuRROOATB'8  Court,  506. 
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SPECIFIC  PERFORMANCE. 

1.  Oontraot  of  sale  —improvements.]    The  oontemjjlation  of  one,  and  the  expecta- 

tion of  the  other,  do  not  constitute  a  contract.  Id  1875,  Samuel  Shafer,  bj 
his  wUl,  devised  a  life  estate  iu  certain  real  estate  to  Jesse  Shafer,  Jr.,  on 
condition  that  he  should  support  Elizabeth  Shafer  during  her  life  and  provide 
for  her  burial,  and  on  failure  to  perform,  the  property  was  to  vest  in  Jesse 
Shafer,  Sr.,  on  the  same  condition;  the  remainder  to  a  son  of  Jesse  Shafer, 
Jr.  In  1876,  Samuel  Shafer  sold  the  property  so  devised,  which  sale  was 
acquiesced  in  by  Jesse,  Jr.,  and  purchased  a  farm  to  which  Jesse  Shafer,  Jr., 
removed,  but  upon  what  terms  did  not  appear,  and  supported  Elizabeth  Shafer 
while  she  lived,  and  at  her  death  provided  for  her  burial.  On  a  bill  in  equity 
to  compel  a  conveyance  of  the  farm,  held,  that  there  was  no  evidence  of  a 
contract  of  sale,  nor  could  he  recover  for  improvements  made  on  the  faith  of 
the  supposed  contract.     Shafer  v.  Shafer,  Peon.,  167. 

2.  Part  peiformance  —  statute  of  frauds.]    Payment  of  the   purchase-price  of  a 

verbal  contract  of  sale  of  land  coupled  with  possession  by  consent  of  the  ven- 
dor, putting  improvements  on  the  land,  and  paying  the  taxes  thereon  for  many 
years,  entitles  plaintifif  to  the  application  of  the  equitable  rule  as  to  part  per- 
formance, notwithstanding  the  statute  of  frauds.  Miller  v.  Ball,  64  N.  Y.  286, 
followed.  In  aq  action  to  compel  specific  performance  of  a  verbal  contract  for 
the  sale  and  conveyance  of  laud,  plaintiff  testified  that  the  purchase-price  had 
been  paid;  defendant  testified  that  it  had  not;  plaintiff  then  called  a  witness 
who  had  tendered  a  deed  of  the  land  in  question  to  defendant  for  execution, 
and  was  asked  whether,  at  the  time  he  presented  the  deed  to  defendant,  he 
said  that  plaintiff  had  paid  him  any  thing,  and  if  so  what;  this  was  excluded 
under  a  general  objection,  although  plaintiff's  counsel  stated  that  it  was  offered, 
to  contradict  defendant.  Held,  that  the  question  as  to  whether  the  purchase- 
price  was  overpaid  was  a  very  material  issue,  and  defendant's  admissions  were 
competent.     Winchell  v.  Winchell,  N.  Y.,  451. 

STATUTE. 

Repeal  o£^  by  implication.]    An  act  authorizing  a  village  to  *'  suppress  and  restrain 

all  descriptions  of  gaming, ''  repeals  by  implication  an  earlier  statute 

empowering  the  selectmen  to  permit  or  forbid  the  use  of  billiard  tables.    The 

grant  of  power  to  restrain  gaming  confers  the  right  to  license  billiard  playing. 

MaUer  of  Snell,  Vt.,  885. 

STATUTE  OF  FRAUDS. 
Terbal  lease  —  entry.]    While  a  verbal  lease  of  premises  for  a  term  of  years  is  void 
under  the  statute,  yet  where  there  has  been  an  entry  into  the  possession  there- 
under and  payment  of  rent,  it  is  good  as  a  new  contract  for  one  year,  and  inures 
as  a  tenancy  from  year  to  year.    Blumenthal  v.  BloomingdaZe,  N.  Y.,  827. 
See  Specific  Perform ance,  451. 

STATUTE  OP  LIMITATIONS. 
1.  Claim  against  State  —  acknowledgment  of  liability.]  When  the  State,  to  a  just 
claim,  has  no  better  or  other  defense  than  the  statute  of  limitations,  it  should  at 
least,  both  upon  the  law  and  the  facts,  establish  that  defense  with  reasonable 
clearness  and  certainty.  In  August,  1873,  plaintiff  entered  into  two  contracts 
with  the  State  for  work  upon  the  EIrie  canal,  and  deposited  two  sums  of  money 
as  security  for  performance  of  the  contracts,  under  chapter  766  of  the  Laws  of 
1873.  That  act  provided  that  **  upon  the  entering  into  said  contract- the  bonds  or 
stocks  or  money  required  by  the  commissioners  as  security  for  the  entering  into 
said  contract,  together  with  such  additional  securities  as  they  may  require,  may- 
be held  as  security  for  the  completion  of  the  work,  and  shall  be  deposited  with 
the  treasurer  as  a  special  trust,  to  be  returned  by  him  to  the  contractor  with 
such  further  sums  as  he  may  have  realized  for  the  use  thereof,  when  the  com- 
missioner in  charge  and  the  State  engineer  shall  certify  that  the  contractor  has 
fully  completed  his  contract,  and  that  the  State  has  no  further  claim  upon  such 
funds."  After  plaintiff's  claim  became  due,  section  14  of  article  7  of  the  Con- 
stitution was  adopted,  and  reads  as  follows:  *' Neither  the  legislature,  canal 
board,  canal  appraisers,  nor  any  person  or  persons  acting  in  behalf  of  the  State 
shall  audit,  allow  or  pay  any  claim  which  as  between  citizens  of  the  State  would 
be  barred  by  lapse  of  time.  The  limitation  of  existing  claims  shall  begin  to  run 
from  the  adoption  of  this  section;  but  this  provision  shall  not  be  construed  to 
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reyire  clidma  alretdy  barred  hj  eiistlng  sUtotes,  nor  to  repeal  anj  etatiite  fix- 
ing  the  time  within  which  claims  shall  be  presented  or  allowed,  nor  shall  it  ex- 
tend  to  any  claims  dal j  presented  within  the  time  allowed  bj  law  and  prosecuted 
with  due  diligence  from  the  time  of  each  presentment."  In  an  action  to  recorer 
the  sums  above  specified,  it  appeared  on  the  trial  that  plaintiff  had  performed 
his  contract  prior  to  Aufost  1,  1874;  and  that  no  claim  was  filed  against  the 
Sute  antil  Maj  18,  18^.  It  also  appeared  that  prior  to  August  10, 1874,  the 
State  treasurer  had  deposited  said  money  in  a  bank  which  subsequently 
became  Insolvent,  and  the  money  lost.  The  legislatures  of  1876  and  1878  pro- 
Tided  for  the  refunding  to  the  contractors  of  the  moneys  deposited  with  the 
State  treasurer;  and  in  pursuance  of  said  acts  plaintiff  applied  to  the  State  treas- 
urer for  his  certificate,  which  was  refused.  In  1881,  the  legislature  passed  a 
similar  statute,  but  the  governor  vetoed  the  bill,  after  which  the  plaintiff  filed 
his  didm  with  the  board  of  audit  from  which  it  was  transferred  to  the  board  of 
claims,  when  he  failed  because  his  claim  had  not  been  "  duly  presented  within 
the  time  allowed  by  law  and  prosecuted  with  due  diligence."  Held,  that  he  was 
entitled  to  recover.  The  claim  never  became  stale;  was  not  allowed  to  sleep  for 
any  considerable  time ;  was  constantly  pressed  upon  the  attention  of  the  State 
government  in  some  way,  and  thus  came  to  the  attention  of  every  body  of  men 
and  every  state  officer  that  had  any  possible  relation  to  it;  and  hence  it  never 
came  unaer  the  condemnation  of  the  constitutional  provision  above  referred  to. 
Held  further,  that  by  the  acts  of  1876  and  1878,  the  State  thereby  recognized  un- 
qualified its  liability  for  the  money,  and  provided  for  its  payment.  ConkUng  v. 
hate  of  New  Fork,  N.  Y.,  43. 

2.  When  applicable  to  claims  against  decedent's  estates.]    While  the  statute  of 

limitation  may  not  be  pleaded  in  orphans'  court-,  yet  said  court  has  the  power, 
in  a  proper  case,  to  apply  the  statute  by  analogy  ;  and  where  no  claim  is  made 
upon  executors,  for  an  alleged  debt  of  the  decedent,  for  six  years  after  letters 
testamentary  are  taken  out,  the  statute  will  be  so  applied  and  the  claim  barred. 
This  rule  applies  only  to  a  claim  which  is  not  established  at  the  decedent's 
death.     Tork*$  Appeal,  Penn..  253. 

3.  H3rpothecation  of  depositor's  bonds — frand.]    Where  bonds  are  left  with  a  bank 

as  a  special  deposit,  and  afterward  hypothecated  by  the  cashier  for  a  debt  of  the 
bank,  and  sold,  and  the  proceeds  applied  toward  the  payment  of  the  bank's  in- 
debtedness, without  the  knowledge  or  consent  of  the  depositor,  such  hypothe- 
cation and  sale  constitute  a  frand  on  the  depositor,  and  the  statute  of  limitations 
does  not  be^in  to  run  against  his  claim  until  the  discovery  by  him  of  the  fraud. 
Hughes  v.  First  National  Bank  of  Waynefburgh,  Penn.,  486. 

4.  Indentures  under  Qen.  Stat.,  chap.  Ill,  §  16.]    Actions  upon  indentures  by  in- 

spectors of  the  State  alms-houses  binding  as  apprentices  State  paupers  are 
barred,  unless  brought  during  the  term  of  apprenticeship,  or  within  two  years 
after  the  expiration  thereof.     Johnson  v.  Oibbs,  Mass.,  7(^. 

6.  Bflarrled  woman — ii^fury  to  property  by  rioters.]  A  married  woman  is  not 
barred  from  her  action  for  an  injury  to  her  property  caused  by  a  riot  by  the 
lapse  of  three  months  after  the  injury,  and  before  suit,  she  beinsf  within  the 
saving  clause  of  the  section  of  the  act  relating  to  riots,  which  confer  the  right 
of  action.     Carey  v.  Mayor  and  Aldermen  of  City  of  Paterson,  N.  J.,  759. 

6.  Trustee.]    One  who  is  not  an  actual  trustee,  but  upon  whom  that  character  is 
forced  by  a  court  of  equity  for  the  purpose  of  a  remedy,  may  avail  himself  of 
the  Htatute  of  limitations.    Baxter  v.  Moses,  Me.,  71. 
See  Deposit,  668  ;  Ejectment,  390 ;  Trespass  Quabb  Claubuic  Fbbgit,  41A. 

STOCK. 
Transfer  d]    See  Ck)BPORATiON.  386. 

STREET  RAILROAD. 
See  Negligence,  507. 
SUBSCRIPTION. 
Oharity  to  —  consideration  —  estoppel  —  act  of  1866  relative  to  conveyances  or 
devises  made  to  charities  withm  one  month  of  decease  of  alienor.]    A  sub- 
scription for  the  erection  of  a  church,  embodying  no  previous  consideration,  is 
operative  only  by  way  of  estoppel;  to  make  such  a  compact  binding,  others 
must  have  been  by  it  induced  to  subscribe,  or  some  undertaking  must  have  been 
commenced  or  continued  on  the  faith  of  it.     A.  subscribed  $300  towai^  the 
erection  of  a  church,  the  building  of  which  had  already  been  oommenoed.    It 
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did  not  appear  that  any  one  else  bat  the  priest  to  whom  the  paper  on  which  the 
subscription  had  been  made  was  handed,  ever  saw  it.  A.  died  the  following 
day.  Held,  that  the  promise,  being  but  a  gift  to  a  charity,  was  without  valu- 
able consideration  and  was  revoked  by  the  death  of  A. ;  and  further,  that  it 
fell  within  the  act  of  1855,  making  void  con veyances,  etc ,  to  charities  made 
within  one  month  of  the  death  of  the  alienor.    Rmmensnyd&r  v.  Oan9,  Penn. ,  878. 

SUPERVISORS. 
Sleotion  —  town  districts.]  The  act  of  February  26, 1853,  in  regard  to  the  election 
of  supervisors  for  Hempfield  township  was  by  necessary  implication  repealed  by 
the  act  of  March  20,  1862.  Under  the  latter  act  each  district  of  the  township  is 
not  entitled  to  elect  its  own  supervisor,  but  they  are  to  be  elected  by  the  quali- 
fied electors  of  the  whole  township,    Mariz  v.  Long,  Penn.,  481. 

SUPPLEMENTARY  PROCEEDINGS. 

1.  Jurisdiction — service  of  papers  in  sister  State  —  attachment  for  disobedience.] 

An  execution  returned  in  the  manner  pointed  out  by  section  23  of  the  act  con- 
cerning executions  —  Rev.  p.  893  —  on  which  a  sum  not  less  than  $50  remains 
due,  and  a  petition  in  compliance  with  the  requirements  of  section  24,  are  the 
jarisdictional  facts  upon  which  the  power  to  make  an  order  for  discovery  in 
supplementaiy  proceedings  rests.  Service  of  an  order  for  discovery  may  be 
made  beyond  the  jurisdiction  of  the  court  in  which  the  judgment  is,  and  even 
out  of  the  State.  Service  of  such  an  order  in  another  State  may,  in  the  circum- 
stances of  a  particular  case,  be  so  unreasonable  and  oppressive  as  that  the  judge 
would  refuse  to  enforce  obedience  by  attachment  for  contempt ;  and  the  attach- 
ment, if  issued,  might  be  nugatory  by  reason  of  inability  to  execute  it,  where 
the  debtor  remains  beyond  the  jurisdiction  of  the  court ;  but  tbe  service  of  the 
order  would  not  be  illegal  or  irregular.     Seyfort  v.  Edison,  N.  J.,  770. 

2.  Receiver  —  wages  of  defendant]  A  receiver  appointed  in  proceedings  under  the 

act  in  aid  of  execution  is  not  entitled  to  wages  due  to  the  defendant  m  execution 
for  his  personal  servicea     HoweU  v.  McDoweU,  N.  J.,  798. 

3.  Snbstitntion  of  parties  defendant  —  appeal  —  Code,  §  1296.  ]    A  receiver  in 

supplementary  proceedings  has  no  such  interest  in  tbe  judgment  under  which 
he  is  appointed  as  entitles  him  to  be  substituted  in  the  place  of  the  defendant 
under  section  1296  of  the  Code,  and  to  appeal  from  an  order  previously  made  to 
which  he  was  not  a  party.  The  fact  that  such  an  order  may  remotely  or  contin- 
gently affect  interests  which  he  represents  does  not  give  him  a  right  to  appeal. 
Before  a  person  can  be  said  to  be  "  aggrieved  "  by  an  adiudication  within  the 
meaning  of  that  section,  it  must  have  binding  force  against  nis  rights,  his  person 
or  his  property.  Section  1296  contemplates  actions  mainly,  if  not  exclusivelv, 
where  tbe  party  to  the  record  is  merely  a  nominal  one,  and  the  real  party  m 
interest  is  the  one  aggrieved  because  he  is  the  real  party,  or  where  since  the 
commencement  of  the  action  there  has  been  by  death,  or  in  some  other  way,  a 
devolution  of  the  entire  interests  of  property  involved  in  the  litigation  to  some 
ether  person  who  has  thus  become  tbe  party  aggrieved.  Boss  v.  TT%^,  N.  Y.,  662. 

SURETY. 

1.  Discharge  of —  surrender  of  security  by  creditor,]  Tbe  orators  were  sureties  on 

a  note,  and  the  defendant  the  payee.  The  principal  attempted  to  induce  the 
payee  to  accept  his  own  note  secured  by  a  mortgage  on  a  lot  of  land  owned  by 
him  in  lieu  of  his  note  with  said  sureties  ;  and  the  payee  took  the  mortgage  into 
his  possession,  and  agreed  to  exchange,  if  on  examination  he  should  find  the 
title  clear  of  incumbrance.  On  being  informed  by  the  town  clerk  that  there  was 
an  undischarged  mortgage  on  the  land  he  refused  to  exchange,  and  returned  the 
mortgafl^e  to  the  principal,  although  the  surety  requested  him  to  hold  it.  It 
tum^  out  afterward  that  the  land  was  clear.  A  bill  having  been  brought  to 
restrain  the  payee  from  collecting  the  note,  KM,  that  the  rule,  that  the  volun- 
tary surrender  by  a  creditor  of  security  pledged  by  the  principal  for  the  debt 
discharges  the  surety,  did  not  apply,  and  that  the  bill  was  rightly  dismissed. 
Adams  v.  Dutton,  Vt.,  247. 

2.  ZiiabUity  of  —  notice  of  default]    A  surety  is  directly  liable  to  the  creditor  for 

the  acts  to  be  performed  by  the  debtor.     He  is  an  original  promisor  and  must 
see  to  it  that  the  debt  is  paid.    Neither  notice  of  acceptance  nor  notice  of  default 
is  necessary  to  fix  his  liability.    BuMer  v.  Coe,  Penn.,  165. 
See  UNDKRTAKiNa,  655. 


Digitized  by 


Google 


1000  Index. 

SURFACE  WATER. 
Qndm  of  itrMt  —  qnMtion  of  fiict]  No  reepoDHibilitj  attachee  for  danutfes  done 
bj  the  diyeraion  of  sarface  water  by  the  pablie  aathortties,  where  the  Sivenioo 
is  merelj  incidental  to  and  occasioned  by  the  making  or  alteration  of  street 
grades  ;  bat  it  is  otherwise  where  the  water  is  prevented  from  following  tJie 
ffrade  of  the  streets  and  is  collected  from  a  large  district  of  country  and  carried 
by  artificial  means  to  a  point  where  it  woald  not  otherwise  go,  and  is  there  dis- 
charged in  larffe  volume  on  to  private  property.  Where  there  is  a  dispute  as  to 
whether  there  lias  been  such  a  diversioo  of  the  surface  water  as  will  sustain  an 
action  for  the  damages,  its  decision  must  be  controlled,  like  other  disputed  ques- 
tions of  fact,  by  the  weight  of  evidence.  Field  v.  Town  of  Weti  Orange,  N.  J., 
554. 

SURROGATE'S  COURT. 

1.  Bzecator's  bond  —  surety — real  estate.]    It  is  a  genera]  rule,  that  the  sureties 

upon  the  lx>nd  of  an  executor  or  administrator  are  not  liable  until  the  default  of 
the  principal  has  been  established  before  the  surrogate.  The  surrogate  has 
power  to  remove  an  executor  for  neglect  of  duty,  or  bad  faith,  in  failing  to  dis- 
pose of  the  assets  of  the  estate  and  invest  their  proceeds,  and  on  an  accounting  may 
charge  him  with  any  loss  resulting  to  the  estate  from  such  misconduct.  The 
power  of  the  surrogate  in  this  respect  extends  to  the  real,  as  well  as  the  personal 
estate,  in  the  hands  of  the  executor.     HaigfU  v.  BriMn,  N.  T.,  644. 

2.  Infeuit's  estate  —  decree  —  review  by  general  term  —  Code,  §  2481.]    The  gen- 

eral  term  has  no  authority  to  vacate  a  decree  of  the  surrogate's  court  several 
years  after  it  was  entered,  and  as  to  the  subject  of  which  and  the  parties  inter- 
ested, the  surrogate  had  full  jurisdiction,  upon  a  mere  allegation  in  a  collateral 
proceeding  that  some  of  his  determinations  were  erroneous  as  matter  of  law,  and 
with  nothing  in  the  petition  to  show  any  such  fraud  or  clerical  error  or  newly, 
discovered  evidence,  or  any  other  fact  rendering  such  an  order  proper  under  sec- 
tion 2481  of  the  Code.  That  section,  in  defining  the  nature  and  character  of  the 
proof  necessary  to  authorize  such  a  proceeding,  very  clearly  implies  that  it  can- 
not be  successively  maintained  upon  other  grounds.  An  adjudication  of  a  surro- 
gate's court  made  in  a  proceeding  to  which  a  minor,  regularly,  represented  was  a 
party,  has  the  same  effect  as  a  similar  adjudication  between  adults,  and  the 
relief  which  he  has  from  an  erroneous  or  irregular  adjudication  is  the  same  ss 
that  of  an  adult  except  in  respect  to  the  period  of  time  within  which  the  appli- 
cation must  be  made.     In  the  Matter  of  Uawley,  N.  Y.,  650. 

3.  Special  guardian  —  allowance  —  infant's  estate.]     An  allowance  cannot  be  made 

by  a  surrogate  to  a  special  guardian  for  infants,  who  were  the  contestants  of  the 
will,  without  notice  to  the  other  parties  interested  in  the  estate.  The  compen- 
sation  of  a  special  guardian  appointed  to  look  after  the  interests  of  intuits 
should  come  from  the  infants,  or  their  estate,  and  not  out  of  the  estate  gene^ 
aUy.    Matter  Budlong,  N.  Y.,  506. 

TAXATION. 

1.  Collateral  inheritance — transfer  to  defeat]    A.  made  a  will  disposirg  of  his 

personal  estate  to  collateral  heirs  ;  he  then  made  a  deed  to  B.  and  C.  by  which 
they  were  to  hold  the  property  (bequeathed  by  the  will)  for  their  own  use  dar- 
ing the  life  of  A.,  and  at  his  death  they  were  to  hold  the  same  *'  in  trust  for  the 
and  purposes  set  forth  in  the  said  will."  Held,  that  the  main  purpose  of  the 
deed  was  to  relieve  the  property  from  liability  to  collateral  inheritance  tax,  and 
as  the  actual  enjoyment  of  the  property  was  to  take  effect  only  after  the  death 
of  A.,  it  was  upon  his  death  subject  to  the  tax.  Appeal  of  JSeibert  et  al.,  PemL, 
875. 

2.  Act  1862,  ohap.  282  —  exemptions.]     In  an  action  brought  under  act  1852, 

chapter  282,  to  declare  void,  taxes  levied  on  a  lot  and  building  occupied  by 
plaintiff,  if  it  appear  that  said  property  is  not  exclusively  that  of  plaintiff,  the 
action  must  fail.  Hebrew  Free  School  Aesociatum  of  the  City  of  New  York  v. 
Mayor,  etc.,N.  Y..  41. 

3.  Deduction  of  indebtedness.]    A  tax  payer  and  resident  in  the  city  of  Trenton, 

owning  real  and  personal  property  taxable  in  said  city,  is  entitled  to  have  debts 
bona  fide  due  and  owing  by  him  to  creditors  residing  in  this  State  deducted  from 
the  taxable  valuation  of  his  real  and  personal  estate.  lb. 

4.  I«anatio'B  estate  —  where  assessed.]    The  personal  estate  of  a  lunatic  should  be 

assessed  to  the  lunatic  in  the  place  where  he  resides  and  not  to  the  committee 
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appointed  to  take  charge  of  his  estate.  People,  ex  rd,  8mUh,  v.  CammisHoners, 
etc.,  of  New  York,  N.  Y.,  647. 

See  CoNSTiTUTiOKAL  Law,  984  ;  Easement,  249. 

TAX  SALE. 
Kon-resident  land  —  comptroller's  deed  —  collector's  return  —  evidence — publi- 
cation of  notice  —  certified  copy  of  return  —  certificate  of  deputy  comp- 
troller.] The  comptroller's  deed  upon  the  sale  of  uon-resident  lands  for  taxes 
is  presumptive  evidence  of  the  regularity  of  all  proceedings  necessary  to  author- 
ize the  sale,  and  one  attacking  a  title  resting  upon  such  a  deed  has  the  burden 
of  showing,  by  aifirmative  evidence,  that  some  material  requirement  of  the 
statute  has  been  omitted,  or  defectively  performed,  in  the  proceedings  under 
which  the  sale  was  consummated.  The  return  of  the  collector  to  the  county 
treasurer  is  not  evidence  of  the  contents  of  the  assessment-roll.  Where  the" 
comptroller's  list  of  lands  chargeable  with  the  payment  of  taxes  and  interest 
transmitted  to  the  county  treasurer,  states  that  the  lands  described  are  liable  to 
be  sold  for  the  taxes  therein  referred  to,  and  that  they  would  be  sold  for  such 
taxes  and  interest,  it  is  a  sufficient  compliance  with  the  statute,  in  that  respect, 
in  regard  to  such  notice.  When  weekly  publications  of  notices  are  required  by 
statute,  it  is  unnecessary  to  show  publication  on  the  same  day  of  each  week.  It 
is  sufficient  *  if  such  publications  are  made  on  any  day  of  each  week,  during 
which  publication  is  required.  The  court  will  not  hold  an  original  return  de- 
fective on  account  of  alleged  omissions,  when  it  does  not  appear  from  the  paper 
by  which  it  is  sought  to  be  proved,  and  the  certificate  of  the  deputy  comptroller 
attached  thereto,  that  it  is  a  complete  copy  of  the  original.  Wood  v.  Knapp^ 
N.  Y.,  216. 

TENANTS  IN  COMMON. 

1.  ExclusiTe  use  of  property  by  one — others  may  Join  in  action.].   When  a  single 

action  of  <U8ump9it  is  an  adequate  and  convenient  mode  of  recovering  money 
which  one  of  several  common  owners  of  a  chattel  expressly  or  impliedly  prom- 
ised to  pay  his  co-tenants  for  his  exclusive  use  of  it,  the  promisees  may  join  in 
such  action  at  common  law,  and  their  several  rights  in  the  damages  may  be 
established  and  enforced  by  a  necessary  form  of  judgment  and  execution. 
Brooke  v.  Howison,  N.  H.,  751. 

2.  Inadequate  remedy  at  law —  equity.]    When  their  shares  of  the  value  of  his 

use  of  the  common  property  are  to  be  allowed  as  a  payment  to  him  by  them  as 
his  co-sureties,  and  their  claim  and  other  related  affairs  are  entitled  to  a  joint 
and  complete  adjustment  which  cannot  be  made  at  law,  the  inadequacy  of 
remedy  at  law  is  a  ground  of  chancery  jurisdiction.  Justice  may  require  the 
prosecution  of  an  action  at  law  and  a  bill  in  equity  on  the  same  cause  of  action 
at  the  same  time.     lb. 

3.  Principal  and  agent  —  conversion  —  measure  of  damages.!    Plaintiffs  and  de- 

fendant were  tenants  in  common,  and  the  complaint  alleged  that  defendant*  was 
plaintifTs  duly  appointed  agent  to  collect  the  rents  of  the  premises  and  pay  out 
of  them  all  taxes  and  water  rents,  and  account  to  plaintiffs  for  their  share  of  the 
balance  ;  that  defendant  collected  the  rents  for  several  years,  deducting  there- 
from the  amount  of  the  taxes  and  water  rents  in  rendering  his  accounts  to  plain- 
tiffs, but  that  he  willfully  neglect^  to  pay  the  taxes  and  water  rents,  falsely  rep- 
resenting that  he  had  done  so.  and  converted  to  his  own  use  the  moneys  of  the 
plaintiffs  set  apart  for  that  purpose  ;  and  it  demanded  judgment  for  the  amount 
so  converted  and  the  damages  resulting  therefrom.  Defendant  contended  that 
the  complaint  stated  two  causes  of  action,  for  wrongful  conversion  and  on  con- 
tract, and  that  plaintiffs  should  have  been  compelled  to  elect  between  the  two  ; 
also  that  because  he  was  a  tenant  in  common  with  plaintiffs,  he  was  onlv  liable 
for  the  excess  of  rent  he  had  received  over  and  above  his  share,  and  that  the 
plaintiffs'  remedy  was  under  the  statute  for  money  had  and  received,  or  an 
action  of  account.  Hdd^  that  the  complaint  contained  but  one  cause  of  action 
and  that  was  for  a  breach  of  contract,  whch  took  the  place  of  the  tenancy  in 
common,  thus  superseding  the  ordinary  rights  and  duties  flowing  from  that  re- 
lation. Held  further,  that  plaintiffs  were  entitled  to  recover  all  such  damages 
as  flowed  naturally  and  proximately  from  the  breach,  and  were  not  limited  to 
the  bare  amount  of  their  share  of  the  rents  misappropriated  with  the  lawful 
interest  upon  it.  Tuete  v,  jfWr«,  N.  T.,  604. 
Vol.  II.  — 126 
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4.  nratpwM  on  tha  OMe  for  flooding  their  land — fantkmtmoowwry  hy  oom  tenant 
— ervidanoa  —  pleading.]  A.  and  B.  broa^bt  an  action  of  treepaaa  on  the  cue 
againet  C.  to  recover  damagee  occasioned  bj  tbe  flooding  of  tbeir  land  in  conse- 
qaence  of  tbe  backing  up  of  tbe  waters  of  a  certain  creek  bj  a  dam  erected  and 
maintained  tbereon  by  C.  A.  and  B.  beld  tbe  land  as  tenants  in  common,  A. 
holding  tbree-fonrtbs  and  B.  one-fonrtb  tbereof.  PlaintifiTs  narr.  laid  tbe 
origin  of  tbe  nuisance  in  1874,  but  with  tbe  allegation,  also,  tbat  tbe  original  act 
was  repeated  from  time  to  time,  down  to  tbe  beginning  of  this  action.  In  1877, 
A.,  in  bis  own  riffbt,  had  brought  a  similar  action  for  the  same  cause  and  against 
the  same  defendant,  which  resulted  in  a  verdict  and  judgment  in  his  favor. 
Plaintiffs  offered  this  record  in  evidence  on  the  trial  of  tbe  present  suit.  The 
court  admitted  it,  but  refused  to  admit  any  evidence  tending  to  show  the  tres- 
pass of  C.  in  flooding  the  plaintiff's  lands  on  tbe  around  that  the  record  of  tbe 
former  action  showed  tbe  recovery  by  one  plaintiff  for  tbe  same  grievance  up  to 
September,  1878,  and  as  there  was  no  proof  of  any  recovery'  by  the  other  plain- 
tiff tbe  court  would  not  know  bow  to  divide  and  assess  tbe  damages,  in  absence 
of  any  averment  on  tbe  face  of  the  narr.  as  to  time.  Plaintiffs  offered  to  with- 
draw tbe  record,  which  tbe  court  refused.  They  then  proposed  to  limit  tbe 
proof  of  damages  to  the  period  between  the  bringing  of  the  first  action  and  tbe 
Deginning  of  the  last,  which  the  court  also  refused  to  allow,  and  directed  a  ver- 
diet  for  defendant.  Held,  tbat  plaintiffs*  proof  should  have  been  admitted.  The 
allegation  in  the  narr.  that  tbe  original  act  was  repeated  from  time  to  time, 
down  to  tbe  beginning  of  tbe  suit,  was  equivalent  to  a  continvando,  and  under  it 
plaintiffs  were  entitl^  to  recover  for  the  injuries  resulting  from  tbe  defendant's 
trespass,  which  were  not  embraced  in  the  previous  suit.  As  to  what  was  de- 
clared for  beyond  this,  the  former  recovery  could  be  interposed  as  a  bar.  HM, 
further,  that  as  a  trespass  against  a  joint  possession  cannot  be  treated  as  seveial, 
B.  should  have  been  joined  in  tbe  former  suit.  Yet  as  the  defendant  did  not 
then  plead  this  fact  in  abatement,  tbat  judgment  must  now  betaken  as  con- 
elusive  as  to  both  A.  and  B..  that  the  dam  was,  at  that  time,  a  nuisance.  F^w. 
BenneU,  Penn.,  624. 

•  TENDER. 

Pledge  —  refusal  by  pledgee  to  deliver  property  pledged  —  conversion.]  In  an 
action  brought  upon  a  promissory  note,  the  defense  was  a  tender  of  the  amount 
due,  with  interest  and  costs  made  after  suit  brought,  upon  condition  that  pl^n- 
tiff  return  certain  diamonds  which  bad  been  pledged  by  defendant  to  secure  tbe 
payment  of  tbe  note;  that  defendant  had  demanded  a  return  of  tbe  diamonds, 
which  was  refused  by  plaintiff,  and  that  be  bad  converted  them  to  bis  own  use. 
The  plaintiff  set  up  in  reply  to  the  defense  of  tender,  that  before  the  tender  was 
made  an  action  bad  l>een  commenced  against  him  by  a  third  party  for  a  portion 
of  tbe  property  pledged;  that  defendant  herein  was  notified  of  that  action  and 
became  a  party  thereto,  and  offered  to  return  to  defendant  tbe  property  for  which 
suit  had  not  been  brought  upon  payment  of  the  note,  but  that  defendant  had  re- 
fused  to  accept  such  portion,  and  to  make  payment.  Held,  tbat  as  tbe  bailee 
only  had  the  right  to  retain  the  pledged  property  until  bis  debt  was  paid;  and 
upon  payment  being  made  he  was  bound  to  return  the  goods,  and  upon  refusal 
to  do  BO  became  liable  to  bis  bailor  in  replevin,  trover,  or  assumpsit.  The  tender 
of  defendant  being  conditional,  he  was  under  no  obligation  to  pay  tbe  money 
into  court,  as  in  that  event  plaintiff  would  have  been  entitled  to  the  money  abso- 
lutely. He  had  no  right  to  it  without  a  return  of  the  goods.  Tbe  obligations 
of  pledgor  and  pledgee  are  mutual,  concurrent  and  reciprocal,  and  when  either 
party  performs  be  is  entitled  to  performance  by  tbe  other  as  a  condition  of  his 
own  performance.  A  tender  of  money  into  court  being  unconditional,  defend- 
ant was  not  bound  to  bring  the  money  into  court  to  make  bis  tender  valid;  and 
the  ruling  to  that  effect  was  erroneous.  The  refusal  by  plaintiff  to  return  the 
pledged  property  constituted  a  conversion,  and  be  was  liable  to  the  owner  for 
the  same,  or  their  value,  and  the  pendency  of  the  action  by  tbe  third  party  was 
no  answer  to  tbe  defense  in  this  action,  nor  a  justification  for  the  refusal  to  de- 
'    liver.     Cass  ▼.  Higenbotam,  N.  Y.,  680. 

TITLE. 

See  Judicial  Salb,  466 ;  Justicb  of  Peace,  224 ;  Partnebship,  757 ;  Real  Es- 
tate, 694. 
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TITLB. 
Xl^ireoorded.]    See  NoncB,  587. 

TOWN. 
Authority  to  ndie  money  by  taxation— oertiorazl]  There  is  conferred  upon  a 
township  committee  the  power  to  order  money  to  be  raised  hj  taxation  to  paj 
the  interest  apon  bonds  legally  issned  by  the  township.  Rev.  1202,  §  49.  Notes 
were  given  at  the  maturity  of  some  bonds  for  their  amount  to  the  holders  of 
them.  Held,  that  the  township  committee  could  order  money  to  be  raised  to 
pay  the  interest  upon  these  notes.  A  vote  at  a  township)  meeting  that  money 
be  raised  to  repair  a  wharf,  the  township  having  no  authority  by  statute  to  own 
or  repair  a  wharf,  is  illegal.  A  vote  to  raise  a  sum  for  fees  not  otherwise  pro- 
vided for  by  law  is  obscure  and  illegal.  A  vote  to  raise  money  to  defray  ex- 
Senses  of  a  suit,  if  needed,  against  a  party  for  obstructing  a  public  road  and 
itch,  is  within  the  power  of  the  town  meeting.  AtlarUic  C/Uy  WcUer^Warks 
Ocmpany  v.  Smith,  N.  J.,  800. 

TOWN  BONDING. 
Suits  on  bonds  —  what  declaration  must  show.]  In  a  suit  on  obligations  issued 
under  the  ''Act  to  authorize  certain  towns  in  the  counties  of  Somerset,  Morris, 
Essex  and  Union  to  issue  lx>nds  and  take  stock  in  the  Passaic  Valley  and  Pea- 
pack  Railroad  Company,"  approved  April  9,  1868,  the  declaration  must  show 
that  the  commissioners  who  issued  the  bonds  were  appointed,  and  had  given 
security  in  the  manner  required  by  the  act ;  and  that  the  consent  of  such  a  pro- 
portion of  the  tax  payers  of  the  township  had  been  given  and  evidenced  in  the 
manner  required  by  the  act  for  the  issue  of  the  obligations ;  and  in  general  must 
show  the  power  of  the  commissioners  to  issue  the  obligations.  A  declaration  on 
the  coupons  of  such  obligations  requires  the  same  averments  of  authority  as  a 
declaration  on  the  obligations.     Cotton  v.  New  Fromdence,  N.  J.,  794. 

TOWN  DISTRICTS. 
See,  Supervisors,  481. 
TRESPASS. 
Mesne  profits — finding  for  defendant.]    In  an  action  of  tort  in  the  nature  of  tres- 
pass for  mesne  profits^  the  evidence  of  plaintiff  proved  nothing  more  than  an 
open  and  peaceable  entry  for  foreclosure  by  the  mortgagee  without  opposition. 
Meld,  that  a  finding  for  the  defendant  would  not  be  disturbed.    Baker  v.  Kimr- 
hatt,  Mass.,  110. 

See  Pleading.  667. 

'  TRESPASS  QUARE  CLAUSUM  FREGIT. 

1.  In  an  action  of  trespass  quare  daumm  /regit,  iC  which  the  plea  was  liberum  tene^ 

menium,  the  plaintiff  claimed  the  land  as  purchaser  at  a  teasurer's  sale  for  un- 
paid  taxes,  which  were  assessed  upon  a  tract  called  the  ''A.  tract/'  the  pat- 
ent for  which  was  given  to  A.  in  1859,  and  was  in  evidence.  Defendant 
claimed  the  land  under  a  patent  issued  to  6.  in  1796,  which  was  also  in  evidence. 
The  only  question  between  the  two  patents  was  one  of  location;  whether  t|^e 
warrant  for  the  B.  tract  included  the  A.  tract  or  not.  Defendant  offered  in  evi- 
dence  a  deed  from  A.  to  C.  for  the  A.  tract,  and  also  the  records  in  two  ejectment 
suits  against  C,  in  which  the  question  of  the  location  of  the  A.  tract  was  in- 
volved, and  in  both  of  which  verdicts  were  rendered  for  plaintiffs.  The  plaintiff 
objected  to  the  admission  of  these  records,  but  the  court  admitted  them,  holding 
that  the  two  concurrent  verdicts  and  judgments  definitely  settled  the  question  of 
the  location  of  the  A.  tract  and  that  the  plaintiff,  being  in  privity  of  estate,  was 
concluded  by  said  records.  The  court  accordingly  directed  a  verdict  for  defend- 
ant. Held,  that  the  records  were  properly  admitted.  The  essential  privity  was 
not  in  the  parties  to  the  actions  which  determined  the  location  of  the  tract,  but 
in  the  right  of  property  therein  involved,  and  all  subsequent  parties  coming  into 
the  title  had  notice  of  the  adjudications  and  were  concluded  by  them.  Strayer 
V.  Johnson,  Penn.,  410. 

2.  Boundary  —  oonstmoticn.]    In  an  action  of  quare  ciauium  fregit  the  claims  of 

the  parties  turned  exclusively  upon  the  correct  location  of  the  division  line  be- 
tween the  lands  of  plaintiffs  and  defendant.  The  court  applied  the  rule  of  con- 
struction that  In  respect  to  location,  metes  and  bounds  in  the  description  of  the 


Digitized  by 


Google 


1004  Index. 

premises  granted  control  ooiinee,  distances  and  quantities  when  there  is  anj  in- 
consistency between  them,  and  affirmed  a  jadffment  for  defendant.  Friend  y. 
Friend,  Md.,  848. 
3.  Parol  evidence  in  connection  with  deed  to  prore  origin  ot  plaintiflrs  title  — 
married  woman's  right,  under  act  of  1848,  to  land  oonTejedtohnsband  and 
wife  Jointly  —  statute  of  limitations.]  An  action  of  trespass  quare  dausum 
/regit  was  brought  by  A.  and  wife  to  the  use  of  the  latter,  against  the  adminis- 
tratrix  of  B.  for  the  removal  of  timber  from  cerUin  lands  of  the  plaintifis.    The 

Slain  tiffs  claimed  that  said  land  was  part  of  a  large  tract  of  which  C„  in  1853, 
led  seized  and  intestate,  leaving  seven  children,  among  whom  were  B.  and 
Mrs.  A. ;  that  in  1858  said  tract  was  sold  for  taxes  and  purchased  bj  B.,  who, 
until  his  decease  in  1870,  continued  to  hold  it,  except  that  part  thereof  which, 
in  1862,  he  convejed  to  Mrs.  A.  and  her  husbt^nd,  A.  ;  Uiat  B.  always  recognized 
the  interest  of  his  brothers  and  sisters  in  said  tract,  and  purchased  the  respective 
shares  of  each,  except  that  of  Mrs.  A.,  who  retained  her  interest  which  B.  oon> 
veyed  to  her  and  her  husband,  as  aforesaid,  in  1862 ;  that  this  deed,  bj  mistake, 
was  made  to  A.  and  Mrs.  A.,  instead  of  to  Mrs.  A.  alone;  that  A.  never  claimed 
any  interest  in  the  land,  but  upon  notidng  the  mistake,  made  a  quit-claim  deed 
to  Mrs.  A.,  so  as  to  vest  the  le^l  title  wholly  in  her.  On  the  trial  of  the  action 
plaintiffs  offered  the  deed  of  1862  in  evidence,  to  be  followed  by  parol  evidence 
of  the  above  facts,  for  the  purpose  of  showing  Mrs.  A.'s  title  to  the  land.  The 
court  treated  the  parol  evidence  as  an  attempt  to  reform  the  deed  of  1862,  and 
excluded  it.  To  which  plaintifis  excepted.  The  record  was  then  amended  by 
adding  the  name  of  A.  as  one  of  the  beneficial  plaintifis.  Held,  that  the  parol 
evidence  should  have  been  received  as  tending  to  prove  the  origin  of  Mrs.  A.'8 
title,  and  that  the  deed  to  her  and  her  husband  was,  in  effect,  a  deed  of  parti- 
tion, and  did  not  divest  her  title  as  beneficial  owner  of  the  land  inherit^  from 
her  father.  The  husband  never  disputed  this  title,  and  it  'did  not  lie  in  the 
mouth  of  the  trespasser  to  do  so.  The  defendant  claimed  that  amending  the 
record  by  adding  the  name  of  A.  as  beneficial  owner  was  a  waiver  of  the  plain- 
tiff's exception  to  the  refusal  of  this  parol  evidence.  Held,  that  without  waiv- 
ing their  right  to  the  benefit  of  this  exception  plaintiffs  were  at  liberty  to  amend 
and  endeavor  to  reeover  to  the  extent  of  Mrs.  A.  's  interest  as  shown  by  the  deed 
of  1862,  itself.  In  order  to  establish  the  trespass,  plaintifis  offered  to  prove  that 
B.,  during  the  years  from  1865-1872,  inclusive,  removed  from  their  land  about 
two  million  feet  of  lumber.  The  court  excluded  this  evidence,  on  the  ground 
that  any  trespass  committed  more  than  six  years  prior  to  October  13,  1879,  the 
date  of  B.*s  death,  was  barred  by  the  statute  of  limitations  as  to  both  plaintiflSs, 
notwithstanding  Mrs.  A.  was  a  married  woman  when  the  trespasses  were  com- 
mitted, and  so  continued  to  be  ;  and  directed  a  verdict  for  the  defendant  Held, 
that  even  assuming  that  the  sole  beneficial  interest  in  the  land  was  not  in  Mrs. 
A.,  and  that  plaintTfib  were  invested  with  that  peculiar  title  created  by  a  convey- 
ance to  husband  and  wife  Jointly,  both  being  seized  of  the  entirety,  yet  the 
statute  of  limitatioDS,  in  view  of  the  married  woman's  act  of  1848,  did  not  run 
as  against  Mrs.  A.'s  interest.  Such  an  interest  in  land  may  be  owned  and  enjoyed 
by  a  married  woman  under  said  act  of  1848,  as  her  separate  property.  Dexter  v. 
Billings,  Penn.,  416. 

TRIAL. 

1.  Closing  argument  —  use  oi  a  chalk  —  new  triaL]    The  use  of  a  chalk  in  the 

plaintiffs  closing  argument  is  not  made  a  cause  for  a  new  trial  by  the  fact  that 
it  was  not  exhibited  oefore  the  close  of  the  defendant's  argument.  The  justice 
of  the  defendant's  having  an  opportunity  to  reply  if  he  is  surprised  by  it  is  a 
question  of  fact  to  be  determined  at  the  trial.     Bogere  v.  Kendriek,  N.  H.,  741. 

2.  Comments  of  counsel.]    An  allusion  of  counsel  to  the  importance  of  the  case  to 

his  client,  not  found  to  be  unfair  or  prejudicial  in  fact,  held  not  to  be  of  such  a 
character  as  to  show  a  mistrial  as  a  matter  of  law.  Gatdt  v.  Concord  R,  R,,  N. 
H.,  755. 

3.  Deolini^  to  go  to  Jury  on  questioii  ot  foot]    The  defendant,  claiming  that  the 

plaintiff  was  estopped  by  her  conduct,  moved  for  a  verdict,  and  declined  to  go 
to  the  jury  on  any  question,  after  the  motion  had  been  overruled.  The  court 
submitted  only  the  question  of  damages.  Held,  that  the  only  contention  in  the 
supreme  court  was,  whether  the  plaintiff  could  recover,  admitting  all  to  be  true 
that  her  testimony  tended  to  show.     0*0<mnor  v.  Satolei,  Vt.,  224. 
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4.  BlinTitet  of -^'ttvidonco  of  attorney.]  When  an  official  reporter  is  not  present  at 
a  trial  to  take  down  the  exact  words  —  the  coart  having  made  no  minutes  —  and 
counsel  disagree  as  to  what  a  witness  said  on  a  matter  material  to  the  issue,  it 
is  not  onlj  proper  for  the  court  to  submit  the  question  to  the  jury,  but  it  is  its 
duty  to  do  so;  and  this  is  so,  although  the  defendant  moved  for  a  nonsuit  on  the 
ground  of  variance.  In  such  a  case,  the  testimony  of  an  attorney  with  his  min- 
utes  taken  on  trial  is  not  admissible  to  strengthen  or  weaken  that  of  a  witness 
given  on  the  same  trial.    Porter  v.  PUUt,  Vt.,  342. 

6.  Question  of  law— draft — authority  to  draw— construotion  of  dootunent.]  When 
the  facts  established  by  the  evidence  are  without  dispute  or  controversy,  the 
trial  court  may  treat  the  case  as  involving  only  a  question  of  law.  An  absolute 
authority  to  draw  is  equivalent  to  an  unconditional  promise  to  pay  a  draft.  Spe- 
cial promissory  words  are  unnecessary  where  the  language  employed  sufficiently 
embraces  the  legal  obligation.  The  authority  need  not  1^  phrased  in  the  precise 
and  formal  language  of  a  legal  document,     ihtiz  v.  Renaiud,  N.  T. ,  664. 

See  Vbnub. 

TROVER. 

See  MoRTQAOB,  407. 

TRUST. 

1.  Deed  of —  railroad  bonds,  negotiifbility  of —  bona  fide  holder.  J    Where  by  the 

articles  of  a  deed  of  trust  of  the  property  and  franchises  of  a  railroad  company, 
it  is  provided  that  in  case  default  is  made  in  the  payment  of  the  principal  or 
interest  of  the  bonds,  it  shall  be  lawful  for  the  trustees  to  sell  and  dispose  of 
the  property  and  franchises  of  the  company,  and  it  is  made  their  duty  to  exercise 
such  power  of  sale  upon  the  requirement  of  a  majority  in  interest  of  the  bond- 
holders, it  is  not  a  valid  ground  for  delaying  the  sale  that  it  had  not  been  ascer- 
tained how  many  of  the  bonds  were  justly  due.  Each  bondholder  holds  his 
bonds  separately  and  independently  of  all  others,  and  when  his  interest  remains 
in  arrears,  under  the  circumstances  mentioned  in  the  deed  of  trust,  he  ought  not 
to  be  delayed  by  a  controversy  arising  in  regard  to  the  validity  of  bonds  held  by 
other  persons.  Upon  the  sale  of  a  railro^  under  si\ph  circumstances,  when 
the  proceeds  are  brought  into  court  for  distribution  it  is  then  competent  for  any 
party  in  interest  to  except  to  the  claim  of  any  bondholder,  and  if  the  proceeds 
are  not  sufficient  to  pay  all  the  bondholders,  they  may  except  to  the  claims  of 
each  other.  Such  bonds  are  negotiable  instruments  and  are  good  in  the  hands 
ot  bona  fide  holders  for  value,  without  notice  of  any  equities  or  defense  against 
the  first  holders.     Brown  v.  State  of  Maryland,  M^.,  58. 

2.  To  individuals  for  ohuroh  purposes  —  society  never  incorporated.]    A  trust 

cannot  be  upheld  unless  it  be  of  such  a  nature  that  the  eestnis  que  trust  are 
defined  and  capable  of  enforcing  its  execution.  A  deed  of  the  lot  in  question 
was  conveyed  to  five  named  individuals  "  to  have  and  to  hold  the  same  unto  the 
said  mntees  *'  in  trust  that  the  said  premises  shall  be  used,  kept,  maintained 
and  disposed  of,  as  a  place  of  divine  worship  for  the  use  of  the  ministry  and 
membership  of  the  Methodist  Episcopal  church  in  the  United  States  of  America, 
subject  to  the  discipline,  usage  and  ministerial  appointments  of  said  church  as 
from  time  to  time  authorized  and  declared  by  the  general  conference  of  said 
church,  and  the  annual  conference  in  whose  bounds  said  premises  are  situated." 
No  society  was  ever  in  fact  duly  incorporated.  A  decree  was  made  providing 
for  the  sale  of  the  lot  with  the  improvements  thereon  in  order  to  pay  certain 
claims  of  complainant  and  others  which  had  been  adjudged  equitable  liens 
thereon.  The  appellants  were  allowed  to  intervene  with  leave  to  answer,  and 
claimed  to  be  the  legal  owners  of  the  property  as  trustees.  Held,  that  the 
eestuis  que  trust,  if  any,  were  not  the  appellants  but  the  "  minis^  and  mem- 
bership" of,  etc.,  as  described  in  the  deed;  that  the  designation  of  the'  benefi- 
ciaries was  too  vague  and  indefinite,  and  that  the  trust  must  fail.  Isaac  v. 
Umory,  Md.,  858. 

See  Attorney  and  Client,  188. 

TRUST  FUND. 
See  Agency,  153  ;  Will,  665. 

TRUSTEE. 
Oompeniation  of.]    See  Will,  106. 

See  Statute  of  Limitations,  7. 
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TRUSTEE  PROCESS. 
Oraditor*!  biU— trattoeVi  mmwtir^'Pnb.  SUt.,  ohi^.  183,  §  17.]    Under  tnutee 
prooeae,  an  atUchiii|^  creditor  la  bound  by  the  allegations  m  a  tnurtee's  aniwer. 
£fmery  v.  BidweU,  Mass.,  537. 

See  iHBURAivcB,  722. 

ULTRA  VIREa 
See  Municipal  Corporation,  1. 
UNDERTAKING. 
8iir«tj  —  contempt.]    A  surety  cannot  be  held  goiltT  of  willf ally  and  falsely  swear- 
ing to  the  sum  he  is  worth  in  an  undertaking,  when  it  appears  that  he  made  the 
statement  upon  an  erroneous  assumption  as  to  the  validity  of  a  certain  by-law 
of  a  bank,  which  was  subsequently  held  to  be  void.  Ifathwii  ▼.  Mope,  N.  Y.,  655. 

USURY. 

1.  Bonus  to  agent — knowledge  of  lender.]    To  taint  a  contract  with  usury  it  is  not 

necessary  that  the  illegal  interest  or  bonus  shall  have  been  taken  by  the  lender 
himself,  but  if  it  is  shown  that  an  illegal  consideration  was  paid  to  some  other 
person  than  the  lender,  pursuant  to  the  terms  of  the  contract  of  loan,  with  the 
knowledge  of  the  lender,  the  contract  must  be  declared  to  be  usurious.  B<mus 
V.  Trefz.  N.  J.,  547. 

2,  Bquitable  oflbet  —  court  of  chancery  to  compel  .]    The  plaintiff  brought  this 

actioD  against  the  defendant  to  recover  for  usurv  paid  to  him  on  notes  owned 
by  him  and  his  son.  The  notes  had  been  sold,  merged  in  a  judgment  in  the 
name  of  the  purchaser,  repurchased,  and  the  mortgage  securing  them  foredosed 
by  the  defendant  and  his  son.  The  security  proving  to  be  less  than  the  debt, 
and  no  offset  allowable  at  law,  the  defendant  and  his  son  brought  a  bill  in  equity, 
praying  that  the  excess  might  be  offset  to  the  usury,  and  prevailed  in  that  pro- 
ceeding; but  no  offset  could  be  then  made,  as  no  counter-claim  was  pending  in 
that  court.  Held,  that  the  defendant  was  entitled  to  have  the  amount  which  the 
notes  exceeded  security  offset  to  the  usury.    McDonald  v.  Smith,  Vt.,  240. 

VENDOR  AND  VENDEE. 

Defense  against  pmrchase-money  lien  —  deficiency  in  amotmt  of  land  conveyed.] 
B.  sold  to  C.  a  piec  of  ground,  delivered  the  deed,  received  part  of  the  consideration 
monev,  and  took  a  judgment  for  the  balance;  C.  subsequently  alleged  there  was 
a  slight  deOciency  in  the  quantity  of  land,  and  claimed  an  allowance  therefor 
out  of  the  judgment.  Held,  that  as  the  evidence  disclosed  there  was  no  deceit, 
imposition,  or  fraud  practiced,  but  that  the  deficiency  grew  out  of  a  mutual  mis- 
take, that  both  parties  had  an  equal  opportunity  to  correct  before  the  closing  of 
the  transaction,  that,  therefore,  there  was  no  redress  for  C.  as  sought.  Bt^ert 
V.  OUhoffiky,  Penn..  883. 

VENUE. 

Ohanglng  —  discretion  of  court.]  The  right  to  select  the  tribunal  in  which  a  case 
shall  be  tried  being  discretionary  with  the  trial  court  so  long  as  the  case  re- 
mains under  its  control,  and  at  least  within  the  term,  the  court  has  the  right  to 
change  its  selection.  AilarUie^  ete.,  Consolidated  Coal  Company  y.  Maryland  Coal 
Company t  Md.,  858. 

VERDICT. 

1.  XSleren  Jmrors  cannot  render  —  polling  Jnry — estoppel]    A  party  who  com- 

plains that  a  recorded  verdict  is  void,  may  call  it  a  verdict  without  danger  of  be- 
ing  estopped  from  denying  its  validity.  On  the  coming  in  of  a  jury  mey  were 
polled.  "  and  eleven  jurors  say  they  find  for  the  defendant  and  one  juror  says  he 
was  in  favor  of  the  will,"  and  judgment  was  entered  on  the  verdict.  Held,  that 
the  judgment  being  entered  on  the  verdict  of  eleven  jurors  was  void.  Selott  v. 
ScoU,  Penn.,  161. 

2.  Jurisdiction  to  review  facts.]    This  court  has  no  jurisdiction  to  interfere  with  the 

verdict  of  a  j  ury,  approved  by  the  trial  court  and  general  term,  on  questions 
proper  for  their  determination.     Kenney  v.  City  of  Cohoes,  N.  Y.,  670. 

3.  ReconunendaUon  of  Jury  —  surplusage.]    The  jury  by  their  verdict  found  as  fol- 

lows: "  For  defendants  for  amount  of  gfoods  claimed  to  be  damaged  .  .  . 
same  to  be  returned  less  amount  to  plaintiff."  Held,  that  the  recommendation 
that  the  same  be  returned  was  to  be  disregarded  as  mere  surplusage.  Bring 
V.  BUton,  N.  Y..  455. 
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4.  Recommitting  to  coxrect  mistake.]  Whether  a  verdict  has  or  has  not  been  re- 
corded, and  whether  the  jury  have  or  have  not  separated,  the  case  maj  be  recom- 
mitted to  them  for  correction  of  a  mistake  in  a  verdict.  Whether  justice  requires 
a  recommittal,  and  whether  injustice  results  from  it,  are  questions  of  fact  to  be 
determined  at  the  trial  term.     Dearborn  v.  NetohaUt  N.  H.,  748. 

6.  Setting  aside  —  reception  of  evidence.]  A  verdict  is  not  set  aside  for  the  ad- 
mission of  evidence  competent  for  some  purpose,  and  not  shown  to  have  been 
offered  or  used  for  a  purpose  for  which  it  was  incompetent.  Bogera  v.  Kendrick, 
N.  H.,  741. 

See  Paktition,  628. 

WAGES. 
Claim  for  —  act  of  April  9, 1872  (P.  L.  47).]  A. ,  in  pursuance  of  an  execution  against 
B.,  levied  upon  the  lattet*s  leasehold  interest  in  certain  oil  wells.  After  the  levy, 
B.  made  an  assignment,  for  the  benefit  of  creditors,  to  C.  who  took  charge  of  the 
leasehold  property.  Upon  the  subsequent  sale  of  this  property  by  the  sheriff, 
in  pursuance  of  A.'s  writ,  D.,  who  had  worked  on  the  property  for  C,  filed  a 
claim  under  the  act  of  April  9,  1872,  for  wages,  in  which  he  stated  "  the  said 
work  was  performed  for  C.  whose  business  was  producing  oil  from  said  property 
.  .  ."  Held,  that  neither  by  the  notice  nor  by  the  evidence  was  D.'s  claim 
brought  within  the  statute.  Not  by  the  notice,  because  the  work  did  not  there 
appear  to  have  been  done  for  B.,  but  for  another  person;  not  by  the  evidence, 
because  if  D.  was  employed  by  C.  it  was  the  latter's  duty  as  assignee,  to  pay  him 
and  charge  the  amount  to  bis  (C.'s)  account.  C.'s  liability  to  D.  was  a  personal 
one^  D.'s  claim  could  not  be  charged  either  by  B.  or  C,  to  that  part  of  the  as- 
signor's (B.'s)  estate,  which  was,  previously  to  the  assignment,  in  possession  of 
the  sheriff  for  the  use  of  A.    Appeal  of  Roberts  db  JSon,  Penn.,  124. 

WARRANTY. 
See  Sale,  68,  455. 
WASTE. 
Reversioners — Ufe  tenant  —  cutting  timber.]    An  action  cannot  be  maintained  by 
the  reversioner  against  the  life  tenant  for  the  felling  of  dead  and  dying  timber 
that  would  become  worthless  by  natural  decay  before  the  reversion.     The  life 
tenant  may  cut  down  and  remove  trees  standing  in  the  way  of  cultivation  of  the 
soil,  and  which  prevent  the  growth  of  vegetation  by  their  shade  to  that  extent 
that  good  husbandry  requires  their  removal.    Sayers  v.  Hbikineon,  Penn.,  488. 

WATER  AND  WATER-COURSES. 

See  Daicaobs,  228;  Easement,  476,  601;  Injx7NCTIon,  221. 

WILL. 

1.  Act  of  April  18, 1863  —  accumulations  —  parties  entitled  thereto.]    A  testator 

by  his  will  left  the  residue  of  his  real  and  personal  estate  to  his  executors,  their 
heirs  and  assigns,  in  trust,  to  pay  his  widow  an  annuity  out  of  the  income  thereof, 
and  to  invest  the  *'  surplus  from  time  to  time  and  call  in  and  convert  and  rein- 
vest the  same  as  often  as  they  shall  deem  proper  and  necessary  .  .  .  •.  until 
the  decease  or  marriage  of  my  said  wife,  which  ever  may  first  happen;  *'  then 
over  to  certain  residuary  legatees.  The  testator  left  a  widow  and  no  lineal  heirs. 
Held,  that  under  the  act  of  April  18,  1858  —  Purd.  1245  —  the  accumulations 
of  income,  as  directed  by  the  will,  were  void.  And  that,  as  the  residuary  lega- 
tees could  not  take  under  the  will  until  after  the  death  or  marriage  of  the  widow, 
said  accumulations  must  go,  one-half  to  the  widow  and  one-half  to  the  heirs  and 
next  of  kin  of  the  testator.    Appeal  of  Henry  Orim,  Penn.,  400. 

2.  Administrator  —  power  to  sell  real  estate  —  administration  bond  —  sureties'  lia^ 

bility  —  evidence.]  A.,  the  administrator,  with  the  will  annexed  of  a  certain 
decedent,  gave  a  bond  in  the  penal  sum  of  $20,000,  upon  which  B.  and  others 
were  sureties.  In  his  second  and  final  account  A.  charged  himself  with  a  large 
sum  received  in  payment  of  a  bond  and  mortgage  given  him  as  consideration  for 
the  conveyance  of  certain  of  the  decedent's  real  estate,  and  his  account  showed 
a  balance  for  distribution  of  over  $25,000.  The  auditor  reported  a  schedule  of 
distribution,  and  a  final  decree  was  made  by  orphans'  court  and  affirmed  by  the 
supreme  court.  Meantime  A.  became  insolvent,  and  the  distributive  shares  of 
the  heirs  remained  unpaid.  An  action  of  debt  was  then  brought  in  the  name  of 
the  Commonwealtli  to  the  use  of  C,  a  distributee,  against  the  sureties  on  the 
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bond.  Including  the  administrators  of  B.,  who  was  then  dead.  The  record  was 
afterward  amended  bj  striking  out  the  other  defendants,  and  leaving  B/s  admin- 
istrators sole  defendants.  Held  no  error.  Subsequently,  the  other  distribatees 
were  joined  as  plaintiffs  in  the  suit.  C,  however,  elected  to  try  his  cause  alone, 
and  a  verdict  was  rendered  for  the  Commonwealth,  in  the  penalty  of  the  bond, 
(20,000,  and  the  sum  due  C.  found  to  be  $7,162.75,  the  full  amount  awarded  him 
by  the  decree  of  distribution,  with  interest.  Afterward  the  case  as  to  the  other 
use  plaintiffs  was  tried,  the  same  verdict  rendered  for  the  Commonwealth,  and 
the  respective  amounts  due  the  use  plaintiffii  fixed  at  eighty-nine  per  cent  of  the 
sums  awarded  them  by  the  decree  of  distribution,  without  interest.  J  udgment 
was  then  entered  on  these  verdicts.  On  writ  of  error  by  B.'s  administrators, 
held,  that  B.'s  estate  was  liable  for  A.'s  admitted  default  in  not  paying  the  sums 
awarded  the  several  distributees  by  the  orphans'  court  decree.  And  further, 
that  each  use  plaintiff',  C,  as  well  as  the  others,  was  entitled  to  his  pro  rata 
share  of  the  $20,000.  No  one  had  any  superior  equity  over  the  others.  It  was 
contended  that  A.  had  no  power,  under  the  will,  to  sell  decedent's  real  estate, 
and  that  the  fund  in  his  hands  for  distribution  having  been  derived  from  that 
sale,  his  sureties  were  not  liable  for  his  default  in  the  payment  thereof.  Eeid, 
that,  in  al>sence  of  adequate  power  to  sell,  conferred  on  A.  in  the  will,  the  con- 
tention might  be  sustained;  but  that  the  provisions  of  decedent's  will  conferred 
such  power.  It  was  not  error  to  refuse  to  admit,  as  evidence  of  payment,  a  deed 
given  bv  A.  to  one  of  the  use  plaintiffs,  in  absence  of  any  proof  of  the  delivery 
of  the  deed  to  the  grantee.  Certain  due-bills,  given  by  the  husband  of  one  of 
the  use  plaintiffs  to  A.,  which  were  from  eighteen  to  twenty  vears'  old,  wen^ 
offered  as  evidence  of  payment  by  A.  to  the  maker.  The  latter  being  dead,  and 
said  use  plaintiff  his  executrix,  held,  that  the  due-bills  were  inadmissible.  FirM, 
because  no  suit  could  be  maintained  on  them  against  a  plea  of  the  statute  of 
limitations;  and  eecond,  because  if  they  had  any  value,  they  should  be  collected 
in  the  distribution  of  the  maker's  estate.  An  administrator  has  power  to  effect 
a  compromise  of  a  disputed  claim,  if  carried  out  in  good  faith  and  for  the  best 
interests  of  the  estate.  WetJierUrs  AdministrcUors  v.  CommonweaUh  to  U9e,  etc., 
Penn.,  282. 

3.  Bequest  to  widow  —  apportionmant  of  debts  between  real  and  personal  estate.] 

A  testator  by  Eis  will  provided:  "  For  my  wife,  Mary  E.  Risk,  to  have  all  bonds 
and  all  the  income  thereof,  and  all  money  now  on  hand,  and  all  the  personal 
property  is  hers. "  Ue  made  no  provision  for  the  payment  of  his  debts,  funeral 
expenses  and  settlement  of  estate,  but  devised  one-half  of  his  real  estate  to  his 
widow,  one-fourth  to  a  brother,  and  made  two  bequests  of  money  out  of  the  re- 
maining quarter,  leaving  the  balance,  if  any,  to  his  widow  and  brother.  Held, 
that  there  was  nothing  io  the  will  from  which  an  intent  to  relieve  the  personal 
estate  from  the  payment  of  debts  and  expenses  could  be  derived;  that  said  per- 
sonalty should  have  been  so  applied  in  the  first  instance  and  the  remainder 
thereof  given  to  the  widow.  The  widow,  as  executrix,  sold  one-fourth  of  the 
real  estate,  under  order  of  court,  for  the  payment  of  debts  and  expenses,  and 
claimed  at  the  audit  of  her  account  that  the  debts,  legacies  and  expenses  should 
be  paid  in  full  from  this  fund,  thus  relieving  the  personal  property  and  the  real 
estate  devised  to  her  from  these  charges.  The  auditor,  however,  reported  that 
said  items  must  be  assessed  upon  the  real  estate  generally,  and  he  thert'fore 
charged  the  fund  in  the  accountanl's  hands  with  but  one-fourth  thereof.  Upon 
appeal  by  the  widow  from  a  decree  affirming  this  report,  ?uld,  that  tiie  court  hav 
ing  relieved  her  bequest  of  the  personal  property  from  the  payment  of  the  debts 
and  expenses,  and  divided  the  burden  between  her  and  the  other  beneficiaries 
by  charging  the  real  estate  with  such  payment,  she  had  no  cause  for  complaint. 
The  rule  that  the  widow  is  a  favorite  and  takes  as  a  purchaser  did  not  apply. 
The  legacy  to  the  widow  was  general,  not  specific.  Walked  $  Efttate,  3  R  2A, 
followed.  Heed  v.  Reed,  9  Watts,  26,  and  McGlaughlin  v.  McOlaughiin,  24 
Penn.  St.  20,  distinguished.     Iiisfc*8  Appeal,  Penn.,  130. 

4.  Compensation  of  trustees.]     A  testator  has  a  right  to  provide  for  a  more  liberal 

compensation  to  trustees  than  the  law  would  give  them  apart  from  the  will. 
TurnbuU  v.  Pomeroy,  Mass.,  106. 
6.  Contingent  remainder — ^  dying  without  issue."]  Testator,  by  will,  gave  a  farm 
to  his  grandnons,  George  and  Henry,  **  jointly  and  in  c^qual  portions,"  subject  to 
the  provisions  hereinafter  made  and  the  bequests.  He  then  gave  certain  legacies, 
charging  them  upon  the  devisees.  By  a  subsequent  clause  he  provided,  "  My 
will  expressly  is,  and  so  I  devise  and  bequeath,  that  in  case  my  said  grandsons. 


Digitized  by 


Google 


Index.  lOOd 

Henry  H.  aod  George  H.^  shall  die  without  lawfal  issue,  their  share  and  portion 
of  my  said  estate  herein  in  this  will  given  to  them  shall  go  to  and  be  the  property 
and  estate  of  my  grandchildren,  the  children  of  my  son,  Henry  G.,  in  equal  pro- 
portions. My  will  is  that,  in  case  both  of  said  grandsons  shall  die,  then  hitt  por- 
tion shall  go  as  in  this  section  first  stated.  And  my  will  is  and  so  I  do  devise, 
that  in  case  either  of  said  grandsons  shall  die  without  lawful  issue,  the  survivor 
shall  take  the  share  and  portion  of  the  one  dying,  subject  to  the  legacies  and 
bequests  and  charges  upon  him  and  to  the  estate  devised  to. him."  Beld^  that 
George  and  Henry  took  a  contingent  estate  in  fee,  liable  to  be  reduced  to  a  life 
estate  whenever  the  contingency  named  in  the  will  should  happen,  and  that 
thereupon  the  devise  to  the  grandchildren  named  in  the  will,  which  is  to  take 
effect  upon  the  happening  of  the  contingency  mentioned,  is  valid  as  a  contingent 
limitation  upon  a  fee.  Bud  v.  Southwick,  70  N.  Y.  68,  followed.  Livingstonv. 
Green,  52  id.  118;  Embury  v.  SMdon,  68  id.,  227;  Kelly  v.  Kelly,  5  Lans., 
443 ;  61  id.  47,  distinguished.  That  the  legacies  being  charged  upon  the 
land  devised  did  not  enlarge  the  estate  devised  to  a  fee.  Mesick  v.  New,  7  N. 
Y.,  163,  followed.     lieUis  v.  NeUui,  N.  Y.,  423. 

6.  Remainders  —  vested  or  contingent.]    The  testator  in  his  will  provided  as  fol- 

lows: "  At  the  decease  of  my  wife  all  my  estate,  real  and  personal,  shall  go  to 
and  be  equally  divided  among  my  children,  the  issue  of  a  deceased  child  stand- 
ing in  the  place  of  a  parent.''  In  an  action  for  the  construction  of  the  will  as 
to  the  estate  which  the  children  took,  held,  that  it  came  within  the  general  rule 
that  a  vested  remainder  will  be  held  to  have  been  intended  in  the  case  of  a  de- 
vise to  the  testator's  children  unless  there  is  something  sufficient  to  show  the 
contrary,  and  that  the  children  took  vested  interests.  CHbbens  v.  Oibbens, 
Mass.,  99. 

7.  Devise  —  condition  subsequent.]     A  testator  devised  his  farm  to  his  wife  for 

life,  "  the  said  real  estate  to  go  to  M.  at  her  death,  if  any  remains,  providing  M. 
maintains  and  provides  for  her  decently  from  the  farm  or  otherwise;  and  pro- 
viding the  said  M.  fails  to  provide  for  her,  then  she  is  empowered  to  call  on 
selectmen  to  provide  for  her  in  her  own  house."  The  will  also  provided  that 
M.  be  allowed  to  use  the  place  for  the  pur{>ose  of  maintaining  himself  and  the 
widow  of  th^  testator  by  farming  the  same.  Jleld,  that  M.  took  upon  a  condi- 
tion subsequent;  and  that  M.  having  failed  to  perform  the  condition,  the  heirs 
of  the  devisor  had  the  right  to  create  a  forfeiture  by  an  entry  therefor,  although 
the  will  contained  no  clause  to  that  purport.    Birmingliam  v.  Lesan,  Me.,  133. 

8.  Distribution  per  stirpes.]    The  clause  of  the  will  for  construction  provided  as 

follows:  *'  In  trust,  lastly,  at  the  decease  of  said  surviving  daughter,  to  grant, 
surrender  and  convey  the  estate  aforesaid,  with  all  accumulation  or  income  then 
unexpired  to  the  iesue  or  children  of  my  said  two  daughters,  Maria  Hall  and 
Ann  Dwifi^ht,  who  may  then  be  living,  to  be  equally  divided  among  all  such 
issue  or  children,  share  and  share  alike,  to  them  and  their  respective  heirs  and 
assigns  forever,  in  fee-simple."  ffeld,  that  as  between  the  living  children  and 
the  issue  of  a  deceased  child  the  division  should  be  made  per  stirpes.  Ball  v. 
Ball,  Mass.,  380. 

9.  Legacy — added  legacy — construction.]    By  the  sixth  clause  of  his  will,  tes- 

tator, devised  and  bequeathed  io  his  three  sons,  Edward,  James  M.,  and  Daniel 
Lloyd,  and  the  survivors  or  survivor  of  them,  and  the  heirs,  etc.,  of  the  survivor, 
for  and  during  the  life  of  his  daughter,  Elizabeth  Tayloe  Winder,  "and  no 
longer,"  his  farm  in  Talbot  county,  called  Knightly,  on  which  she  then  resided, 
and  also  the  sum  of  $5,000,  in  special  trust  and  confidence  that  they  should  col- 
lect  and  receive  the  profits  and  interest  thereof,  and  pay  the  same  over  to  her 
for  her  sole  use  and  benefit,  during  her  natural  life,  whose  receipts  in  writing 
therefor  should  be  a  sufficient  discharge  to  the  said  trustees,  her  coverture  not- 
withstanding ;  and  from  and  after  her  death,  he  devised  and  bequeathed  the  said 
farm  and  money  before  given  in  trust  for  the  benefit  of  his  said  daughter,  di- 
ectly,  and  not  in  trust,  to  her  child  or  children,  if  anv,  their  heirs,  etc.,  equally 
o  be  divided  between  them,  share  and  share  alike,  by  a  codicil  to  his  will,  he 
bequeathed  to  his  two  sons,  Edward  and  James  M.  Lloyd,  *'in  special  trust, 
agreeably  with  the  provisions  of  my  said  will,  the  sum  of  $5,000  (in  addition  to 
the  $5,000  devised  in  my  said  will) ;  also  all  the  servants  or  slaves  and  other 
articles  held  by  me  under  a  bill  of  sale  from  Edward  S.  Winder, and  all  servants, 
or  slaves  of  mine  which  may  be  in  the  service  or  possession  of  said  Edward  S. 
Winder,  or  living  on  the  farm  called  Knightly,  at  the  time  of  my  death,  for  the 
use  and  benefit  of  my  daughter,  Elizabeth  Tayloe  Winder."  In  an  action  brought 
Vol.  n.  — 127 
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for  the  constraction  of  the  will,  the  children  of  Mrs.  Winder,  she  being  dead, 
contended  that  the  $5,000  and  the  proceeds  of  the  sale  of  the  slaves  mentioned 
in  the  clause  of  the  codicil  just  quoted,  passed  to  them  upon  the  death  of  their 
mother  in  precisely  the  same  manner  as  did  the  property  devised  and  bequeathed 
to  tiiem  by  the  will ;  while  on  the  part  of  the  appellee  it  was  contended  that  the 
additional  l)equest  of  money  and  slaves  made  to  Mrs.  Winder  by  tlie  codicil  was 
for  her  life  only,  without  remainder  to  her  children,  and  that  subject  to  the  be- 
quest for  tbe  life  of  Mrs.  Winder  such  property  passed  to  the  three  sons  of  the 
testator  under  the  residuary  clause  of  the  will.  Ihld^  that  Mrs.  Winder  took  no 
more  than  an  equitable  life  estate  in  the  leg-acy  given  by  the  codicil,  and  at  her 
death  the  property  passed  under  the  residuary  clause.    BucJuinon  v.  Uoyd,  Md., 

10.  Ijegaoy  —  when  not  a  charge  on  land.]  In  the  absence  of  directions  by  the 
testator,  or  some  manifest  intent  on  his  part,  the  general  rule  requires  that  lega- 
cies shall  be  paid  out  of  the  personal  estate.  It  is  not  enough  to  make  a  legacj 
a  chari^e  upon  real  estate  left  another  that  it  is  directed  to  be  paid,  but  it  must 
appear  that  it  was  to  be  first  paid,  or  the  residuary  devise  to  be  after  its  pay- 
ment.     Wiltsie  V.  8hnw,  N.  Y.,  656. 

11.  Iiegaoy  —  charge  upon  real  estate.]  Whether  a  legacy  is  charged  apon  the 
real  estate  of  tbe  decedent  is  always  a  question  of  the  testator's  intention. 
The  language  of  the  will  is  the  basis  of  the  inquiry,  but  extrinsic  ci  ream  stances 
which  aid  in  the  interpretation  of  the  language,  and  help  to  disclose  the  actual 
intention  may  also  be  considered.  The  testator  by  his  last  will,  executed  one 
day  before  his  death,  be<)ueathed  to  his  wife  $1,000,  and  certain  specific  articles; 
to  his  son  Moses  McCom  $400,  and  then  added:  *'  I  devise  that  the  rent  of  the 
property  shall  be  divided  jequally  between  Moses  McCJom,  Jr.,  John  McCom. 
Eliza  Tompkius  and  Mary  Jane  Alexander, ^^  his  four  children.  The  residuary 
clause  blended  the  real  and  personal  property  by  the  phrase  "the  rest  of  the 
property."  The  testator's  personal  estate  was  insufficient  to  pay  funeral  ex- 
penses. Held,  that  it  was  the  intention  of  the  testator  to  charge  the  legacies  upon 
liis  real  estate.  Moses  McCorn  insisted  that  the  land  was  not  charged  with  his 
legacy.  Ihld,  that  the  plaintiflTs  legacy  was  not  thereby  enlarged;  that  Moses 
did  not  forfeit  his  right  to  the  legacy  by  consenting  to  the  plaintifi^s  view  of  the 
law.     McCorn  Y.  MeCorn,  N.  Y.,y2(). 

12.  Perpetuities  —  accumulated  income  —  act  of  April  18,  1853  —  spendthrift 
trust.]  The  act  of  April  18, 1853  —  Purd.  1245  —  relating  to  perpetuities  and 
the  accumulation  of  income,  applies  to  spendthrift  trusts.  In  determining 
whether  an  excess  of  income  over  disbursements  and  expenses  is  an  accumula- 
tion within  the  prohibition  of  said  statute,  regard  must  be  had  to  the  trust  prop- 
erty and  the  duties  imposed  on  the  trustee.  If  the  trust  is  an  active  and  con- 
tinuing one,  involving  the  management  of  real  estate  and  the  payment  of  fixed 
charges,  as  well  as  contingent  expenses,  the  trustee  must  not  be  deprived  of  a 
contingent  fund,  which  he  may  be  required  to  draw  upon ;  and  a  reasonable 
amount  of  excess  of  income  remaining  in  his  hands  will  not  be  regarded  as  an 
accumulation,  within  the  terms  of  the  statute.     Eherly^s  Appeal,  Penn.,  267. 

13.  Personalty —  absolute  power  of  disposal.]  A  testator  conferred  upon  his  wife, 
first,  full  and  exclusive  power  over  his  real  estate  during  her  life,  wnich  was  "to 
be  held  and  enjoyed  by  her  as  her  own;  "  second,  the  power  to  take  into  posses- 
sion, hold  or  convert  into  cash  his  entire  personal  estate  and  to  use  for  her  sup- 
port and  maintenance  as  much  thereof  as  he  might  see  proper  *''for  that  or  aniff 
other  purpose  ;  "  he  also  directed  that  his  executors  should  not  act  as  snch  untU 
after  the  death  of  his  widow.  Held,  that  snch  expressions  in  a  will  vest  an  ab- 
solute power  of  disposition  of  a  testator's  personal  estate.  Appeal  of  John  and 
Samuel  B.  Lininger,  Penn.,  663. 

14.  Probate  in  sister  State  — effect  in  this  State.]  A  copy  of  a  will  executed 
and  proved  according  to  the  laws  of  another  State  may  be  filed  here  with  a  copy 
of  its  probate,  and  will  then  have  the  same  effect  in  the  disposition  of  property, 
both  real  and  personal,  situated  In  this  State  as  though  it  had  been  executed 
and  proved  according  to  the  laws  of  this  State.     Kennardy.  KetiTiard,  N.  H.,83. 

16.  Provision  in  lieu  of  dower  —  relinquishing  dower —  estoppel.]  Testator's  will 
contained  this  clause:  **  I  give  and  devise  to  my  wife,  Eliza  A.  Mason,  $1,  she 
having,  in  my  life-time,  received  full  compensation  from  my  estate,  both  real 
and  personal,  by  agreement,  and  having  signed  a  full  acquittance  of  the  same  by 
a  quit-claim  deed.  It  appeared  that  the  wife  executed  and  delivered  to  a  son  of 
the  testator  the  deed  referred  to  in  said  clause,  he  paying  her  in  consideration 
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therefor  $800.  The  wife  filed  a  waiver  of  the  provision  of  the  will  aod  broaght 
a  writ  for  dower.  HM,  that  the  wife  was  entitled  to  her  dower.  The  deed  to 
the  son,  whether  considered  as  a  conveyance  or  a  contract,  was  absolutely  void, 
and  the  wife  was  not  estopped  by  it.     Mason  v.  Mason,  Mass.,  111. 

16.  Rule  of  interpretation.]  The  interpretation  of  a  will  is  the  ascertainment  of 
the  testator's  intention.     Matter  of  Valentine,  N.  Y.,  33. 

17.  Want  of  testamentary  capacity  gathered  £rom  expressions  of  testator —  testi- 
mony of  ignorant  witnesses  not  experts  as  to  testator's  unsoundness.]  An 
issue  to  test  the  validity  of  a  will  should  not  be  granted,  when  the  evidence 
upon  which  the  application  for  an  issue  rests  is  so  insufficient  that  the  court,  in 
the  exercise  of  a  sound  legal  discretion,  would  not  sustain  a  verdict  thereon. 
Cauffman  v.  Lonp,  83  Penn.  St.  72;  MUcheU  v.  Wilson,  101  id.  495,  followed. 
Misleading  inquiring  persons,  by  telling  them  different  stories  about  his  will; 
or  making  evasive  answers  to  unimportant  questions  as  to  the  value  of  his  es- 
tate; or  stating  because  of  fluctuating  values,  that  he  does  not  know  what  he  is 
worth,  are  no  indications  that  a  testator  is  not  competent  to  dispose  of  his  prop- 
erty by  will.  The  testimony  of  ignorant  witnesses  not  experts  as  to  a  testator's 
unsoundness  e<|es  for  nothing  in  the  face  of  the  established  fact  that  he  had 
sufficient  mind  and  business  sagacity  to  acquire  a  large  fortune  by  his  labor,  fru- 
gality and  thrift,  and  to  take  care  of  it  all  the  time  he  is  charged  with  being  an 
imbecile;  and  the  further  established  fact,  that  he  during  the  same  time  officiated 
at  and  preached  in  a  church,  administered  the  communion  therein,  solemnized 
marriage,  presided  at  and  attended  the  meetings  of  various  societies,  attended 
actively  to  business,  and  had  a  good  knowledge  of  his  property.  Am>eal  of 
Clara  Eddy  and  Frank  Eddy  from  t?ie  decree  of  me  Orpliam*  Court  of  Philadel- 
phia County,  Penn.,  585. 

18.  Trust  fund  —  conveyanoe  of  legatee's  interest.]  A  testator  by  his  will  left 
$20,000  to  a  trustee  to  invest  the  same  and  pay  over  the  income  to  A.  during  her 
life;  and  further  provided  that  in  the  event  of  her  death,  without  leaving  chil- 
dren or  issue  of  deceased  children,  the  said  sum  "  shall  become  part  of  my  resid- 
uary estate,  and  be  disposed  of  as  I  shall  herein  and  hereby  direct."  By  the  fourth 
clause  of  the  will,  testator  then  devised  and  bequeathed  to  his  sons  B.,  C.  and 
D.,  their  heirs,  executors,  administrators  and  assigns,  as  tenants  in  common,  in 
equal  shares,  *'all  the  rest  and  residue  of  (his)  estate,  both  real  and  personal." 
The  executors  paid  the  $20,000  to  the  trustee,  and  as  a  compromise  of  certain 
litigation  wnich  followed  as  to  the  rest  of  the  estate,  B.,  for  the  consideration  of 
$15,000,  conveyed  to  his  brothers  C.  and  D.,  by  two  separate  deeds,  all  the  real 
and  personal  estate  to  which  he  was  entitled  under  the  fourth  clause  of  his 
father's  will,  and  at  the  same  time  executed  a  release  to  them  as  executors. 
The  deed  for  the  personal  property  recited  the  fourth  clause  of  the  will,  and 
granted  in  general  terms  all  the  personal  estate  to  which  B.  was  then  entitled 
"*  under  the  above  recited  last  will  and  testament  as  one  of  the  heirs  of  his 
father."  Held,  that  said  deeds  conveyed  every  possible  interest  which  B.  had  in 
his  father's  estate,  including  his  share  in  the  trust  fund,  although  said  fund  did 
not  fall  into  the  residuum  for  about  twenty  years  after  the  execution  of  the 
deeds  and  release.     Wickersham*s  Amteal,  Penn.,  565. 

19.  When  speaks  from  date.]  A.,  by  her  will  dated  February  21,  1881,  provided 
inter  alia,  as  follows:  "I  give,  devise  and  bequeath  eighty-one  shares  of  the 
Provident* Life  and  Trust  Company  of  Philadelphia,  now  standing  in  my  name 
on  the  books  of  said  company,  to"  B.,  in  trust  to  collect  the  interest  and  divi- 
dends, and  apply  the  same  as  directed.  When  the  will  was  made,  the  par  value 
of  the  shares  of  stock  bequeathed  was  $50.  In  February,  1882,  the  trust  com- 
pany increased  the  par  value  of  their  stock  to  $100,  and  thus  doubled  their  capi- 
tal. They  gave  the  stockholders  the  privilege  of  subscribing  at  par,  for  an 
amount  of  new  stock  equal  to  their  former  holding,  the  new  certificates  for 
which  were  to  be  issued  December  15,  1883.  Under  the  terms  provided  by  the 
company,  A.  took  enough  new  stock  to  make  her  holding  on  June  2, 1882,  eighty. 
one  shares  of  the  new  stock,  for  which  she  paid  in  full.  She  died  in  August, 
1883,  before  the  new  certificates  were  issued  and  without  any  change  in  her  will. 
R  claimed,  that  under  the  act  of  June  4, 1879  —  P.  L.  88  —  the  will  must  beheld 
to  take  efiect  as  if  written  immediately  before  A.'s  death,  and,  therefore,  that  he 
was  entitled,  as  trustee,  to  the  eighty-one  shares  of  new  stock.  Held,  that  the 
terms  of  the  bequest  showed  an  intention  of  the  testator  to  have  it  take  effect  as 
of  the  date  of  the  will,  and  that  B.  was,  therefore,  entitled  to  possession  of  only 
forty  and  a  half  shares  of  the  new  stock.    The  bequest  was  not  of  the  whole  of 
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an  J  cluB  of  A.*B  propertj,  m  "  of  all  my  shareB,"  bat  ma  of  a  specified  number 
of  actaally  existinff  shares,  "now  standiDg  in  mj  name  on  the  books  of  the 
company,  from  which  it  was  proper  to  conclude  that  she  intended  to  limit  the 
bequest  to  the  identical  shares  she  then  had.  The  fact  that  the  eightj-one 
shares  were  afterward  changed  to  forty  and  a  half  shares  was  immaterial.  The 
question  was  not  one  of  identity  in  number,  but  of  identity  in  the  subject  of  the 
gift.  Appeal  of  the  Fidelity  Irmiranee,  TruM  and  8<tfe  Depomt  Co^  Penn.,  d61. 
See  Judicial  Sals,  466. 

WITNESa 
Bzpert  —  Talue  of  engine.]    An  attorney,  not  an  expert  in  the  use,  value,  or  manu- 
facture of  locomotives,  out  who  had  made  some  investigation  as  to  the  value  of 
the  engine  in  controversy,  was  allowed  to  testify  as  to  its  value,     ffeld  no  error, 
as  matter  of  law.    Lamoille  VaUey  R,  R  Co.  v.  Biasby  and  MontpeUer,  Vt.,  850. 

WRIT  OP  ERROR. 
JRemoTal  ot  pauper  —  order  for  costs.]  When  an  order  of  removal  of  a  pauper 
from  one  district  to  another  is  made,  and  the  pauper  is  accepted  without  appieal 
from  the  order  of  removal,  and  proceedings  are  afterward  commenced  in  the 
quarter  sessions  of  the  county  of  the  accepting  district,  to  determine  costs  and 
charges  allowed  by  the  act  of  1857,  and  an  order  is  made  therein,  no  writ  of  error 
lies  to  such  order  for  costs,  etc.  JHrecton  of  the  Poor  and  House  of  Eimploj/- 
ment  of  the  County  of  Perry  v.  Overseen  of  the  Poor  of  ChUHajuaqua  Towrihip^ 
Northumberland  County,  Penn.,  689. 
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